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INTRODUCTION

Throughout the history of civilization man has been drawn to the

beach: the meeting ground of land and water. This attraction has been

derived from a multitude of factors, from the most primitive net casting

for food to an equally basic seeking of solitude and respite. Modern

man has seen that the beach itself is really only one element of a

natural system, now called the "coastal zone", that consists of a

complex set of entities with interrelationships about which his knowledge

is less than adequate. These many elements, the shallow water areasq

beaches, bluffs, uplands, etc., both influence and are influenced by

man's many uses and activities in the coastal zone.

In more recent history these activities have increased at rates

that are at least proportional if not greater than the increase in man' s

numbers.

Initially, the more intensive use of the coastal zone was due to

man 8 quest for economic growth and pursuit. of commerce, e.g., based on

his early dependence upon water transportation and related port and

harbor development. Subsequent development of the coastal areas followed

this beginning and at present more than 45X of the U.S. population lives

in counties bordering on the Great Lakes, the Atlantic and Pacific

Oceans, or the Gulf of Mexico.

Following the rapid rise in disposable income, leisure time, and

general affluence, man has turned to the coastal areas with a new vigor

which has manifested itself in terms of multiple use conflicts. Many

localities, regions, and states have found themselves severely unpre-

pared to react with adequate resource management strategies.
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As a result, during the past decade the focus of attention on the

coastal zone by state and federal government has increased tremendously.

The states have seen their coastal areas subjected to unprecedented

pressures from oil drilling, the operations of large power plants,

increased port activity, and other such commercial and industrial

activities. The growth in family income and leisure time has caused

these areas to become the object of a tremendous boom in recreational

activity, including swimming, boating, recreational fishing, all terrain

vehicles, as well as prime sites for second homes and suburban devel-

opments. The increased economic activity and population mobility have

caused increase levels of pollution in coastal areas. The nation's

coastal areas have shown the effects of these stresses: public access

is at a premium; Lake Erie is suffering from advanced eutrophication;

and the nation's supply of wetland areas has been seriously depleted.

Furthermore, many of the economic and recreational activities that

people have sought in coastal areas are incompatible.

This recognition of multiple use conflicts in the coastal areas

has not been reflected in many of the various approaches to planning

for future use. Frequently, planning programs express, sometimes impli-

citly, the promise that the coastal zone can be managed so ae to mean

all things to all people. En all too many cases, this ideal situation

is ecologically impossible. The fragile coastal areas cannot be used

for all purposes, no matter how well "managed".

Such incomplete approaches have been accompanied by another basic

problem that is becoming increasingly apparent in this country: the

question of land ownership and responsibility of land ownership. The

traditional view of land as a commodity is in direct conflict with
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I J»»>n> < pl of I r»»l «s» resource. Indeed, l,hi» dI f furor ce lu philosophy

provides the basis for many of the legalistic difficulties in approaching

the problem of a new management ethic for coastal zone resources.

The Sea Grant Program has provided a national focus on this

extremely important resource issue. This report was prepared as a

first attempt to put under one cover a discussion, sometimes admittedly

brief, of all of the existing coastal programs. The major thrust was

to look at what the various states have done in approaching the problem

and to uncover which programs seem to be making innovative approaches

to resource management. The following section will set the stage for

the various chapters of the report.

FEDERAL GOVERNMENT STUDIES RELATING TO THE COASTAL ZONE

On the federal level, four major studies of coastal zone problems

were undertaken during the period from 1965 to 1970. The Marine

Resources and Engineering Development Act af 1966 authorized two

studies, one by an inter-agency committee  A Plan for Multi le Use of

the Coastal Zone b the Inter-A enc Committee on Multi le Use of the

Coastal Zone! and the other by a commission of distinguished citizens

 Our Nation and the Sea by the National Commission on Marine Science,

Engineering, and Resources!, The Clean Water Restoration Act of 1966

required the Department of the Interior to undertake an Estuarine

Pollution Stud . Finally, the National Estuarine Protection Act of

1968 authorized the National Kstua Stud by the Fish and Wildlife

Service. These studies, while differing on specific recommendations,

saw the states as the key managerial units for any coastal resource

program. The federal government's role was seen as providing technical

and financial assistanc along with some degree of federal overview of



state coastal plans and programs, the extent of which varied depending

on the study. LegisLation embodying these recommendations has been

introduced during the past two years in Congress but has not yet been

passed.

TREATMENT OF STATE COASTAL ZONE AND SHORELAND MANAGEMENT PROGRAMS

While activity on the state level has suffered from a lack of

federal direction and technical and financial assistance, many states

have initiated programs to cope with some of the problems of shorelands

management. The purpose of this report is to provide insight into

the various approaches of different states to determine which are

valid and what the elements of a comprehensive coastal zone management

program should be. Na!or attention will be focused on the programs of

ten states. Summaries of the activities of the other coastal states

in the area of shorelands management are included to provide a compre-

hensive view of the scope and nature of coastal zone programs in the

United States. Emphasis is placed on programs dealing with management

of the shorelande, rather than those dealing with the coastaL waters

or the tidelands lying underneath those waters because it is in the

shorelands that the principal innovations are taking place and the

threats to environmental quality are most imminent. The principal

types of programsreviewed are those dealing with estuarine and wetlands

preservation measures, including significant acquisition programs;

controls over dredging and filling to protect environmental quality;

industrial, resi,dential, and power plant site location controls; and

measures to increase beach access.



Mention will also be made of other programs being undertaken by

coastal states which are not specifically aimed at coastal zones, but

which are innovative approaches that may have some applicability to

the solution of coastal zone problems such as the development of

conservation commissions in Massachusetts and the creation of the

Environmental Service in Maryland.

This report will not cover either new approaches in state pollution

control programs as these have already been described in the literature,

or reorganizations of state governments to provide better environmental

management as these are extensively discussed in the Woodrow Wilson

International Center for Scholars' publication Mana in the Environment:

Nine States Look for Answers.

The ten states that have been chosen for close examination and

the reason for their selection are:

 l! Massachusetts, its wetlands program is an example

of immediate measures that can be taken to protect

vital resources while more comprehensive programs

are being developed;

�! Maine, its industrial, residential development and

power plant site Location legislation, and its coastal

conveyance of petroleum program;

�! Maryland, its activities in protecting its Chesapeake

Bay resources and its power plant siting legislation;

�! Oregon, its innovative policy in declaring its beaches

up to the vegetation line, open for public use and

its incipient statewide coastal zone program for all of

its area west of its coastal range of mountains;
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�! Wisconsin, it is a Great Lakes state which has

instituted a comprehensive shoreland zoning program;

�! California, the activities of the San Francisco

Bay Conservation and Development Commission and. the

work being done through its COAP  Comprehensive

Ocean Area Plan! development program;

�! Hawaii, its coastal zone program is being developed

using its statewide zoning program as a base;

 8! Delaware, its recent law banning heavy industrial

development in the coastal zone;

 9! & �0! Washington and Rhode Island, they were the

first states to pass legislation establishing a

comprehensive coastal zone program.



SECTION I

Overview and Analysis of Coastal Zone and

Shoreland Management Programs in the United States

Chapter l. Purpose and Methodology

Chapter 2. History of Coastal Zone and Shoreland Management at the

State Level

Chapter 3. Description of Coastal Zone and Shoreland Management Programs

by Type

Chapter 4. Comprehensive Coastal Zone Management Issues

Chapter 5. Areas for Future Research



CHAPTER 1

PURPOSE AND METHODOLOGY

PURPOSE

The purpose of this report is:

�! to provide a survey of the shoreland management programs

presently being undertaken at the state level to inform interested

persons of past and current development in this area of growing

importance;

�! to provide an analysis of the various programs in order to

determine what types of approaches appear to be appropriate and under

what conditions;

�! hopefully to assist persons working in this field to develop

effective shoreland management programs for their areas by exposing

them to the possible alternative approaches that are open to them and

the strengths and weaknesses of those approaches as they are presently

being pursued.

METHODOLOGY

Sources

The following comprise the major sources of information for this

report: �! federal government reports including the major coastal

zone studies such as the National Estuar Stud and the National

Estuarine Pollution Stud ; �! review of the literature including

articles in law journals and natural resource journals; �! review of

studies undertaken by the states; �! correspondence with state agency

officials; �! interviews, where possible, with appropriate officials



and knowledgeable persons; and �! review of the legal statutes

enacted in the various states regarding shorelands management.

The acquisition of the necessary information was hindered by

the fact that some of the programs discussed have been so recently

enacted that the formulation of the means of implementing them has not

even been completed, thus rendering judgment of their effectiveness

difficult. Moreover, the limitation on the time and manpower available

may have resulted in the omission of some information that ideally

should have been included.

Finally, the fact that prime concentration was on the programs

of ten states is not meant to be an implication that the programs of

the other coastal states are necessarily inferior. The programs of the

ten states selected were thought to be most representative of current

shoreland management efforts'

Method of A roach

Background

This report focuses on state shoreland management programs since

the present trend towards coastal zone management has come from the need

to provide better management of shoreland and nearshore water areas due

to the imminent threats to the environmental quality of such areas and

the necessity to establish priorities among conflicting uses of such

areas.  In this report the term "shorelands" is used to describe the

strips of land which comprise the interface between the interior lands

of the United States and the waters of the Great Lakes, the Atlantic

Ocean, the Pacific Ocean and the Gulf of Mexico. The term coastal zone

includes, in addition to the shorelands, the coastal waters and the

submerged lands lying under the coastal waters, out to the limit of

state ]urisdictionD



However, it should be realized that no shoreland management

program adequately takes into account all of the factors that must be

considered In a comprehensive coastal zone management program.

As indicated by enacted coastal zone management programs in

Washington and Rhode Island, regulation of the use of offshore waters

as well as of shoreland areas must be considered in any comprehensive

coastal zone management program. While the problems of the offshore

waters are not generally as pressing as those on shoreland and nearshore

areas, there are strong indications that the situation may soon change.

The oil spills off the California coast and elsewhere are only the

harbingers of future problems associated with increased utilization of

the resources of offshore areas. There Is also the added difficulty

of the lack of any control by a state over activities undertaken beyond

its three~ile limit which may directly affect its coastal areas.

Even the coastal zone programs of Washington and Rhode Island do

not fully take cognizance of all the activities that have an impact on

their coastal areas. The federal government undertakes many activities

and programs that have a direct impact on a state's coastal areas; these

range from navigation and defense to the establishment of national

seashores. It also undertakes many programs that are not specifically

related to coastal areas but which have a substantial Impact on the uses

to which a state's coastal areas are put; examples of such programs are

the national interstate highway program and the Land and Water Conservation

Fund program. Under the Constitution the states have limited control

over such activities but they can provide mechanisms in their coastal

zone programs for the interaction of their activities and those of the



federal government. They are in a similar situation with respect to

the activities of other states that may have an impact on their coastal

areas.

The states themselves conduct several programs that are centered

on the regulation of a single or limited number af uses, such as shell-

fish harvesting and fishing or provisian af dock facilities, without

much attention being given to their overall impact on a state's coastal

areas. They also conduct many programs only indirectly related to

coastal zone management, such as highway construction and provision af

recreational. areas, which may have a significant impact on coastal

areas.

Two other types of programs may have a significant impact on a

state's coastal areas: first are the air, water, and solid waste

pollution control programs both an the state and the federal level which

have a major effect on the vitality of a state's coastal resources;

secand are the policy guidelines established by such acts as the

National Environmental Policy Act of 1969 an the federal level and

Nichigan's Act 127-1970, the Environmental Protection Act of 1970,

 which gives citizens the right to sue to prevent environmental

degradation! on the state level, and other manifestations of the

Public Trust Doctrine,

Obviously, one paper cannot cover all of these subjects, but

in the establishment of a fully comprehensive coastal zone management

program the i~pact of such activiti.es should be recognized and pravi.sion

should be made for appropriate linkages between the regulations of such

activities and the implementation of the coastal zone management program.

It is hoped by discussing the shoreland management programs and the



efforts at coastal zone management of Washington and Rhode Xsland, the

nature of the trends that are occurring on the state level towards

coastal zone management can be indicated.

Specific Approach

As mentioned in the introduction, the programs of ten states

were chosen for close examination as they are representative of the

maJor approaches being undertaken oa the state level. Xn examining

the programs of these states, attention was focused on the following

features:

 l! the purpose of the program;

�! the policy statement, if any, under which the

program was to be carried out;

�! the integrity of the program  whether it forms an

effective program in itself or needs accompanying

programs to be effective!;

�! the type of implementing agency;

 S! the state-local relationships that are involved

in implementing the program;

�! the information base on which the program was to

be implemented;

�! the method and the amount of funding for the program;

 8! the staff support for the program;

 9! its relationship to other state programs affecting

the state coastal areas;

�0! the provision, if any, for public participation

in the program's development and implementation;



 ll! the enforcement powers associated with the program:

permit system, standards, regulations, eminent domain,

injunctive recource, etc.;

and

�2! the provisions, if any, for appeal and decision

review of agency decisions related to the program's

implementation.

Appraisal of programs in accordance with the above criteria was

in some instances hindered by an inability to obtain sufficient infor-

mation about the program in relation to each of the above criteria from

the sources available. In addition, some of the programs have been so

recently enacted that several aspects of these programs have not yet

been settled. In such cases the analysis of the program in question

was based on the available information.

Table 1 shows the legislative acts and court cases that were

analyzed in relation to the shoreland management efforts of each of the

ten states. These programs are discussed in detail in Section II.

As mentioned above, the shoreland management programs of other

coastal states were also reviewed in order to obtain a comprehensive

view of the scope and general nature of shorelands management at the

state level throughout the United States. Table II summarizes the

programs that the other coastal states have undertaken. These programs

are discussed in Section III. Table III provides a matrix representation

of the shoreland programs that each coastal state has undertaken.

The remainder of this section will be devoted to giving an

overview of the status of shoreland management at the state level in. the

United States: a historical analysis is presented, which also describes



the influence of geographical and political factors on the development

of shoreland management programs; followed by a description and analysis

of shoreland management programs by type and s discussion of the various

issues involved in developing a comprehensive coastal zone management

program; finally, there is a section devoted to the areas that should

be examined in future research.



TABLE 1

COASTAL LEGISLATIVE, EXECUTIVE, AND

JUDICIAL MEASURES OF THE TEN STATES

State Date

Mass. Wetlands 1963

1965

1965

1968

Estuarine Area

Management Plan

1957Conservation

Commission

1960

Maine Wetlands

1970

1970

Oil Transoort

Industrial,
Subdivision,
Power Plant Siting

Relevant Legislation
and Court Cases

1. Act 426  Jones Act-
Coastal Wetlands Dredge
and Fill Law of 1963! as
amended

2. Act 768  Coastal
Wetlands Protection Act!

3. Act 220  Hatch Act-
Inland Wetlands Dredge and
Fill Law of 1965! as amended

4. Act 444  Inland Wetland
Protection Act of 1968!

LA. Commissioner of Natural 1965
Resources vs. S. Vol e and
C *

Al. Executive Order No. 59 1968
 Commission on Ocean
Management!**

l. Act 223  Conservation
Commission Act!

2. Act 517  Massachusetts
Self-Help Act!

l. Act 348  Coastal Wetlands 1967
Regulation! as amended

2. Act 572  Coastal Wetlands 1971
Regulations!

lA. State vs. Johnson

l. Act 571  Site Location
Regulation!

1. Act 572  Coastal Conveyance 1970
of Petroleum!



and Court Cases

State Date

Maine, cont. Coastal Develop-  Period of development 1969-1973!
ment Plan

1970Maryland Wetlands

1970

Power Plant

Siting

1970l. Act 240  Environmental
Service Act!

Comprehensive
Sewage Treatment

 Begun 1969!Comprehensive
Resources Plan

l. Act 601  Beach Bill!
as emended

1967Beech AccessOregon

1969lA. State ex rel Thorton

Coastal Zone l. Act 608  Coastal Zone
Management Plan Management Plan!

1971

March 3,
1970

Coastal Construction Al. Executive Order

Moratorium 01-070-07

Bl. Executive Order

01-069-25

Dec. 11,
1969

Power Plant

Siting

Wisconsin Shoreland Zoning 1. Act 614  Water Resources 1965
Act of 1965!

California

2. Act 713  McAteer -Petris
Act � major amendments!

1969

Departmental Regulation
as amended

1965Thermal Power

Plant Siting

1967Comprehensive
Ocean Area Plan

San Francisco Bay
Conservation and

Development
Commission

1 ~ Act 241  Wetlands!

2. Act 242  Wetlands!

l.  Power Plant Siting!

1. Act 1165  McAteer Petris 1965
Act! as emended

Act 1642  Marine Resources
Conservation and Development
Act of 1967!



State T e of Pro ram Relevant Legislation
and Court Cases

Date

California, Beach Access
cont.

1970

1970

Hawaii Land Use Zoning 1961

2. Act 32  Amending the State 1963
Land Use Law!

3. Act 205  Amending the State 1965
Land Use Law!

Open Space 1970

Beach Access 1970

Act 137  Office of Marine 1970
Affairs Coordinator!

Marine Management

1970

Delaware 1. Act 175  Coastal Zone Act! 1971

 Begun 1970!

Washington Coastal Management 1971

1970

l. Act 45 �st extraordinary 1970
session!  Thermal Power Plant
Siting Act of 1970!

Act 140  Coastal Wetlands!* 1965WetlandsRhode

Island

Natural Areas
Protection

Heavy Industry-
Port Facility Ban

Coastal Zone

Management Plan

Thermal Power

Plant Siting

Al. Gion vs. Santa Cruz

1, Act 187  State Land
Use Law of 1961!

l. Act 135  Open Space
Appropriations!

l. Act 136  Shoreline
Setback Areas!

l. Act 139  Natural Areas
Reserve System!

l. Act 286  Shoreline
Management Act of 1971!

2. Znitiative 43  Shoreline
Protection Act!

lA. Wilbour vs. Gallaher

 to be
voted on

Nov., 1972!



and Court Cases
State

1965

Coastal Management l. Act 279  Coast Resources 1971
Nanagement Council!

+Court cases denoted by subscripted numbers

**Executive orders denoted by subscripted letters

Rhode

Island, cont.

2. Act 26  Intertidal Salt
Marsh! as amended



TABLE II

LEG I SLAT IVE,

COASTAL MEASURES

State e of Pro ram Date

Atlantic Coast

1967

1967

1967

1969

1960

Coastal Manage-
ment Unit

Power Plant

Siting

1961

1961

1970

13

New Hampshire Wetlands-
Dredging & Filling
ControLs

Connecticut Wetlands

New York Wetlands

New Jersey Wetlands

EXECUTIVE, AND JUDICIAL

OP THE OTHER COASTAL STATES

Relevant Legislation
and Court Cases

1. Act 215  Regulation of
Dredging & Filling in and
adjacent to Tidal Waters!

2. Act 284  Regulation of
Dredging & Filling in and
adjacent to Public Waters!

3. Act 274  Regulation of
Dredging, Filling, Construc-
tion, etc., in Surface
Waters!

l. Act 695  Preservation of
Tidal Wetlands!

2 ~ Act 536  Wetlands Acquisition 1967
Powers!

1. Act 545  Long Island
Wetlands Act!

l. Act 715  Division of Marine 1969
and Coastal Resources!

1. Act 294  Power Plant Site 1968
Acquisition! amends the Atomic
Space and Development Act,
Act 210-1962.

l. Act 45  Green Acres Land
Acquisition Act of 1961!

2. Act 46  Green Acres Bond
Act of 1961!

3. Act 27  Wetlands Act of
1970!



T e of Pro ram DateState

1971

WetlandsNorth

Carolina

1971

1965Beach Area

Protection

1969Coastal Zone

Plan

Aquatic PreservesFlorida

1971Beach Area

Protection

Coastal Zone

Plan

Gulf Coas t

Regional
Organization

1971

Virginia Wetlands

Georgia Wetlands

Mississippi Marine Resource
Management Council

Louisiana Legislative
Committee

Relevant Legislation
and Court Cases

1. House Joint Resolution

60  Wetlands Commission Study!

l. Act 791  Dredging 6 Filling 1969
Regulation!

2. Act 159, Sections 6 6 7
 Dredge 6 Fill Law! amends
Act 791-1969, Coastal
Wetlands Act

l. Act 237  Sand Dune
Protection!

l. Act 1164  Estuarine Zone
Study!

l. Act 1332  Reid-Harris Bill, 1970
Coastal Marshlands Protection

Act of 1970!

1. Resolution of Nov. 24, 1969 1969
of the Board of Trustees of

the Internal Improvement Fund

l. Act, 280  Regulation of
Coastal Construction and

Excavation!

1. Act 259  Coastal Coordinating 1970
Council!

1. Act, 293  Marine Resources 1970
Council!

l. Act 517  Gulf Regional
District Act!

1. Senate Concurrent Resolution 1970

88  Joint Legislative Committee
on the Environment!
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DateState e of Pro ram

Beach AccessTexas

1969

Great Lakes

Michigan Shoreland
Management

1969Minnesota Shoreland

Management

Pacific Coast

Alaska

1959Resource Management Alaska Land Act

*Court cases denoted by subscripted numbers

Louisiana,
cont.

Marine Resource

Management
Commission

Natural Resources

Council

Sale and Lease

Moratorium

Marine Resources

Council

Constitutional

Provisions

Relevant Legislation
and Court Cases

l. Act 35  Louisiana Advisory 1971
Commission on Coastal and

Marine Resources!

l. Act l9  Open Beaches Bill! 1958

1A. Seawa Co. vs. At tome 1964

General*

l. Act 417  Natural Resources 1967
Interagency Council!

2. Senate Concurrent Resolution 1969
No. 38  Coastal Zone Study!

1. Act 21  Submerged Lands
Moratorium!

l. Act 279  Council on Marine- 1971
Related Affairs!

1. Act 245  Shorelanda Manage- 1970
ment & Protection Act of 1970!

Act 777  Regulation of
Shoreland Use & Development!

Section Ij'III  Natural Resources! 1958
Alaska Constitution
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CHAPTER 1

FOOTNOTES

1The Public Trust Doctrine and its implications for natural
resources management is discussed in some detail in the book ~Defendin
the Environment: A Strate for Citizen Action by Professor Joseph Sax
of the University of Nichigan Law School.
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CHAPTER 2

HISTORY OF COASTAL ZONK AND SHORELAND MANAGEMENT AT THE STATE LEVEL

There have been five ma]or sources of impetus for passage of coastal

zone and shoreland management legislation at the state level:

�! substantial evidence of serious environmental

degradation;

�! increasing conflicts between various uses of coastal

areas and increasing developmental pressures on such

areas;

�! federal coastal zone studies and legislation;

�! state coastal zone studies and reports; and

�! the nation-wide concern for environmental quality

that came into prominence during the 1960's.

The first programs to be initiated at the state level were the

beach access programs of Texas �959! and Oregon �967! and the wetlands

preservation programs of Massachusetts �963, 1965!, Rhode Island �965!,

Maine �967!, and other Atlantic Coast states. On the West Coast

similar attention was being focused on the threats to San Francisco Bay

and its estuarine areas which culminated in the development of the San

Francisco Bay Conservation and Development Commission �965!. The

beach access legislation passed in Texas and Oregon was in response to

threats by private interests to stop long-standing public use of the

state beach areas. The wetland preservation programs were passed in

response to the increasing threats to estuarine areas from dredging

and filling projects and general coastal development coupled with a growing

awareness of the value of such areas for sustenance of wildlife and

fisheries, flood control, etc.

20
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These programs were aimed at specific aspects of the general

area of the utilization of coastal resources, but in the late 1960's,

attention was focused at, the whole area by four ma!or studies undertaken

at the federal level: A Plan for the Multi le Use of the Coastal Zone;

Our Nation and the Sea; The Estuarine Pollution Stud ; and the National

in detail, ma] or threats to them were identified, and recommendations

were made on possible approaches to alleviate the threats. All of

these emphasized the importance of action at the state level in any

coastal zone managment system.

While the input of these studies was being considered at the

state level, the environmental movement gained national prominence in

late 1969 and 1970, culminating in a series of teach-ins on college

campuses throughout the country. At the same time, coastal zone

management legislation was introduced in Congress offering the potential

for substantial federal financial assistance if a state established a

coastal resources management program and an administrative mechanism

to implement it. The states responded to these forces with a flurry

of environmental legislation as can be seen in Tables I & IX.

Mention should be made of the geographic differences of the state

programs that have been initiated. The Atlantic Coast states have focused

much attention on protecting their wetlands because of the tremendous

value of the wetlands to coastal fisheries and other estuarine life and

the danger to such estuarine areas from dredging and filling projects

and other coastal developments. Florida has taken action to protect its

unique coastal resources through establishment of a system of aquatic

preserves. The Gulf Coast states have concentrated on methods of
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a] location o f exploitation rights for its estuarine resources and have

only begun to implement protective measures as effects of overdevelopment

have begun to threaten their coastal resources. In the Great Lakes,

Wisconsin and Mnnesota enacted shoreland management programs primarily

in response to pressure on their inland lakes, while Michigan's program

was aimed originally at coping with shore erosion problems due to high

lake levels on the Great Lakes. Protection for environmental areas was

added to M.chigan's program as a result of the increased interest in

environmental concerns that developed as an effective political force

in the state in late 1969 and 1970 ' California and Oregon have instituted

programs to protect the public's long-standing use of beach areas. In

addition, the San Francisco Bay Conservation and Development Commission

has instituted a management program to protect Bay resources. Both

states have also embarked on coastal zone planning programs as the first

steps to management programs. The state of Washington, under impetus

of a court decision and pressure from conservation organizations, has

enacted a program of shoreline management �971! and may adopt a stronger

program by an affirmative vote on an initiative measure in November, 1972.

Finally, Rhode Island �971! and Delaware  l971!, states strongly dependent

on coastal resources, have instituted programs to protect their coastal

resources, on the basis of the reccmunendations of task forces appointed

to study the problems of coastal zone management.

Political pressures have also played a part in shaping the

contents of such programs. The comprehensive shoreline management program

passed in Washington was the result of pressures from developmental

interests inhibited by a court decision, which blocked shoreline devel-

opment until enabling legislation was passed, and pressures from
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conservation organizations for legislation to protect coastal areas.

In Georgia and North Carolina, wetlands legislation was passed only

after the growth of environmenta1 concern was able to offset pressures

from development interests. Rhode Island's coastal management legi.slation

was passed only after it had been modified to give representation on the

management council to local governmental units. In some other states,

legislation instituting new coastal zone management programs hae been

enacted but has not been sufficiently funded to constitute effective

programs. Finally, pressure from development interests on the depart-

ments administering programs relating to management of coastal resources

has prevented the effective implementation of such programs in some states.

Thus, passage of good legislation does not insure the implementation of

an effective program, Sufficient funding and political support are also

necessary. More detailed discussion of this point wi11 be undertaken

in other portions of this report.



CHAPTER 3

DESCRIPTION OF COASTAL ZONE AND SHORELAND MANAGEMENT PROGRAMS BY TYPE

PART A � WETLANDS PRESERVATION AND ACQUISITION PROGRAMS

Most of the Atlantic Coast states have initiated programs to

protect their wetlands areas because they have recognized the immense

value of such areas to the propagation of fisheries and estuarine Life

and the increasing threat to such areas from developmental pressures,

especially those involving dredging and filling.

The other coastal states have not taken similar action for

several reasons. The Gulf Coast states until recently had not encountered

any developmental pressures comparable to those of the Atlantic Coast

states, and the wetlands areas are generally more dispersed. Their

programs also have been traditionally oriented towards exploitation of

coastal resources, particularly mineral and petroleum deposits. However,

in the past year, Texas, Louisiana, and Mississippi have initiated ma!or

studies into the problems of effective management of their coastal

resources including their wetlands areas.

The Great Lakes do not have any true. estuarine areas because of

their fresh water composition. However, Michigan through its Shoreland

Protection and Management Act of 1970 has initiated a program involving

the zoning of wetland and high risk erosion areas by local comraunitles

under state guidance.

The contiguous Pacific Coast states have placed more emphasis

on regulating the use of beach areas and other coastal resources than

on regulating the use of wetlands areas. This is largely due to the fact

24
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that they have few estuaries. These few estuarine areas consist mainly

of areas around the mouths of rivers in the Northwest and shallow coastal

embayments with little or sporadic river flow in the Southwest. The

major exception to this is San Francisco Hay which is fed by the fresh

water runoff from much of northcentral California, To protect the

Bay's resources, the San Francisco Bay Conservation and Development

Commission has been established to regulate shoreline activities

particularly dredging and filling projects. It is expected that coastal

zone management, programs presently being developed by the Pacific Coast

states will include provisions for protection of their limited wetland

areas.

Alaska is in a unique position in that nearly all of its land

area is presently owned by the federal government and in that its coastal

resources have not been sub]ect to much pressure for development, This

will change somewhat with the lifting of the freeze on land development

as a result of the settlement of the Alaska Native Claims issue and

the completion of the land selection process by the Alaska state

government. When it became a state, Alaska enacted constitutional

provisions relating to the protection of its coastal resources and

legislation to provide basic guidelines for the management of its lands

in accordance with those provisions. Whether these provisions will be

sufficient to protect the state's coastal resources as they are sub]ect

to more developmental pressure is sub!ect to question.

Composition of Wetland Management Programs

Thus it can be seen that the primary wetlands protection programs

have been instituted in the Atlantic Coast states. Such programs have

generally been undertaken as narrow focus programs that have as their
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goal protection of those states' single most valuable coastal resource,

their wetland areas  considering the relationship of such areas to the

propagation of the Atlantic Coast fisheries and other coastal aquatic

life such as oysters, waterfowl, and lobsters! not the development of a

comprehensive coastal resource management program. Many of those states

have declared preservation of the vitality of their wetland and estuarine

areas as the primary goal under which they will regulate coastal activities.

The rest af Atlantic Coast states are seeking an effective mechanism

for preserving as many estuarine areas as possible while allowing certain

other important coastal activities to supersede the preservation of

wetlands in some areas. As can be seen from Table IV, the initiation of

these programs was spurred by the increased recognition of the value of

wetland resources and the increased concern of the general public over

environmental matters that developed in the late l96G's.

In pursuing these ob!ectives there have been three ma!or types

of programs that the Atlantic Coast states have undertaken'  a! acqui-

sition programs,  b! programs involving the institution of a permit

system to regulate activities in wetland areas, and  c! programs involving

the institution of a system of restrictive orders placed on wetland

axeas to limit the uses which can take place ta px'otect the vitality

of such areas. Acquisition programs provide the greatest control over

activities occurring in estuarine areas, but they are also the most

expensive. Programs involving the establishment of a system of restxictive

orders provide less complete protection but are less expensive and do

not take wetland areas off local tax rolls. Pexmit systems are the

least expensive to implement and provide a mechanism for regulating the

manner in which allowable uses are to be undertaken. However, they cannot
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generally prohibit the development of coastal areas but can only regulate

such development so that it occurs in the least harmful manner. Nost

of the Atlantic Coast states have utilized the elements of more than one

of these programs in their attempts to provide an adequate protection

program for their estuarine areas. Table IV shows the types of wetlands

programs each Atlantic Coast state has undertaken..

Nana ament A encies

Most states have placed management of their wetlands programs in

a single state agency  the Department of Natural Resources or its

equivalent! which is to consult to some degree with other state agencies

and local governmental units before taking regulatory action. However,

Maine's programs are administered by an interagency group, the Wetlands

Control Board, comprised of the Commissioners of the Departments of

Seas and Shores Fisheries and Inland Fisheries and Game, the chairmen

of the Environmental Improvement Commission and the State Highway

Commission, the Forestry Commissioner, and the Commissioner of Health or

their delegates. Furthermore, New York's program is unique in that it

primarily consists of state financial assistance to local communities

on Long Island, where the majority of New York's wetlands are located,

to enable local governments to institute conservation and management

programs for wetlands owned by the local townships. Township-owned

wetlands constitute the greatest portion of the significant wetlands on

the Island.

Com onents of an Effective Wetlands Pro ram

Ideally, a model wetlands program should utilize all three of

the major approaches described above. In describing the components of

such a program, below, i,t must be realized that a management program
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must be adapted to the existing governmental and legal structures in a

state. Such adaptation does not, of course, rule out the possibility

of making such changes in the existing institutional arrangements as are

necessary for the implementation of an effective program. But attention

must also be paid to consideration of the political and legal feasibility

of the proposed program.

In regard to acquisition efforts, a state should acquire those

wetlands that are so valuable that it is desirable to place them under

the complete control of the state. In some states, many such areas

have already been protected by acquisition under the Federal Wildlife

Refuge Program and similar federal programs, local governmental open

space and conservation programs, or the programs of private citizens

and conservation groups.

Concomitant with such acquisition efforts, a state should place

all of its remaining wetlands under restrictive orders that establish a

basic level of protection. Administration of a permit system will then

provide a mechanism by which desirable activities can be regulated sa

that the wetland areas in question are not adversely affected to any

significant degree. Several states have not instituted a restrictive

order system but only have undertaken the comprehensive survey and inven-

tory of wetland areas that would accompauy the institution of such a

system. This author believes, however, that the restrictive order

system has the advantage of allowing the cognizant agency to consider

what activities are appropriate on an area-wide basis and then to issue

restrictive orders that comprise the equivalent of an easement to prevent

unsuitable activities. Institution of only a permit system forces

decisions on allowable activities to be made on a permit-by-permit basis,
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The danger of the latter approach is that the vitality of an estuarine

area may be nibbled away by a succession of small concessions to

developmental interests. In any case, attention must be focused on the

difficult problem of establishing the criteria on which the issuance

of permits vill be based; In the discussion that folio~a, certain

features which are of considerable importance to the establishment of

a wetlands preservation program vill be briefly described.

�! In the establishment of acquisition programs, the power of

eminent domain is obviously quite helpful in insuring that wetlands of

major significance can be acquired and thus protected from undue

development. In addition, the granting of such power as was given to

Connecticut's Board of Fisheries and Game by Act 536-1967 to acquire

wetland areas for which municipal property tax payments are six or more

years delinquent by paying the unpaid taxes is a provision that is af

limited application but which can in some cases allow a state to acquire

wetland areas at minimal cost.

�! A strong policy statement which declares the state's intent

to protect its wetlands, describes the reasons why the wetlands are

important to the state, and points out the threats to the vitality of

such wetlands can be of major importance in the effective implementation

of a wetlands permit, program. Such a declaration of state policy can

add substantial support to the state's position in any court case

challenging the constitutionality of a state agency's decision on a

permit application on grounds that it is an undue exercise of police

pover. Such a statement may also allow aggrieved persons to challenge

unvise agency decisions by questioning whether such decisions were in

accordance with the general policy stated in the act. Such a statement
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is not so important in the implementation of a restrictive order system

since such a syste~ relies heavily on voluntary acceptance by property

owners of the proposed orders as constituting wnat is best for their

interests as well as the best interests of the general public.

�! The manner in which the wetland areas to be protected are

determined can be of prime importance to the effectiveness of a wetlands

preservation program. Many states are identifying the areas to be

protected by undertaking comprehensive survey programs that utilize

evidence of periodic or occasional tidal inundation and the presence

of characteristic types of vegetation such as Spartina altiflora,

Spartina patens, saltwort, etc., for identification purposes. Deter-

mination of the landward boundary of the wetland areas to be protected

is difficult. Legal and political as well as ecological considerations

are involved. A definition must be selected that will provide adequate

protection and also survive a judicial challenge. Several states

include lakes, bogs, salt marshes, etc., and lands subject to tidal

waters that are no more than one foot above extreme high water. In

legislation authorizing the restrictive order systems of Massachusetts

and North Carolina, the director of the administering agency is allowed

to place under restrictive order such contiguous land as he deems

necessary for carrying out the purposes of the act as well as actual

marsh and estuarine areas. Such provisions allow control over activities

occurring on contiguous lands that ~ight otherwise adversely affect the

wetland areas.

�! Whatever boundaries are decided upon, they should be

recorded at the local regi.stry of deeds  along with the limitations on

the activities allowed in the case of a restrictive order system!.
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Whenever possible, notice should be placed on the actual deeds, or at

least on a list of the affected property owners so that any potential

buyers of such property will be aware that restrictions have been placed

on the uses to which such property can be put.

�! A11 permit applications for the undertaking of activities

on wetland areas should include. a description of the proposed activity;

a description of the area to be affected; proof af ownership of the

area in question  the deed or other reasonable evidence of ownership!

or the permission of the owner if the land is not owned by the applicant;

a list of the known owners of adjacent or riparian property that would

be affected by the project; certification from local governmental

authorities that the proposed project does not violate any local zoning

laws, ordinances, etc.; and an application fee to defray the costs of

processing the application. In considering such applications, the

cognizant agency must be given the authority to approve, deny, or

requi.re modifications to the permit in accordance with the provisions

of the act.

�! In the review of permit applications or proposed orders, the

views of affected property owners, interested state agencies, local

governmental officials and other interested persons should be obtained.

Public hearings should be held on all proposed orders and on all major

permit applications.

�! In making the decision on a permit application the following

guidelines for refusing the permit or requiring modifications to the

proposed project should be set forth: adverse affects on the public

safety, health, or welfare; significant adverse affects on the property

of abutting owners including property owned by the state if such is the
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case; adverse affects on the public use of estuarine waters; adverse

affects on public or private water supplies; adverse affects on the

area's flood control capabilities; adverse affects on wildlife or fresh-

water, estuarine, or marine fisheries, etc. However, such guidelines

should only be indicative of the types of factors the agency must consider

so that the agency can consider other factors that may be important. but

were not originally included in the legislation. They should, neverthe-

less, be based on the results of a comprehensive wetlands inventory

system so that all relevant factors will be fully considered, especially

those related to the environmental characteristics of the wetlands in

question.

 8! Permits should be approved under the condition that the

approved project will be completed within a set time period, with extensions

allowed if it is shown that all reasonable efforts have been made to

complete the project within that time period.  Georgia's wetlands act

establishes a two-year limit for completion of approved projects.! Such

a provision will prevent projects approved several years previously from

being undertaken if circumstances have changed so that the undertaking of

the project is no longer wise; an example being the Cross-Florida Barge

Canal which was originally approved for anti-submarine purposes during

World War II but actual work was not begun on it until approximately twenty

years later when the original purpose for its authorization. was no longer

valid.

 9! Appeal procedures must be available to any person aggrieved

by the agency's decision in either a permit decision or the establishment

of a regulatory order with a time limit set in which such appeals would

be allowed.
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�0! Provision should be made to restrict the impact of any

adverse court decision regarding the constitutionality of an agency's

decision on a permit or an order to the area in question. In the case

of such an adverse decision, the agency should have the opportunity to

purchase the land in question or an easement on it or allow it to be

removed from the provisions of the act. The effectiveness of Rhode island's

wetlands program was impaired because it required compensation to the

owner in all such case@ thus placing the threat of a potential financial

drain on the state's budget if wetlands regulatory activities were

actively undertaken.

 ll! Provision must be made for adequate funds and staff to ad-

minister the program. Much good legislation has proven ineffective

because insufficient staff and funds were provided to implement its

provisions adequately. In addition, authority should be granted to the

administering agency to accept funds from any sources, contract for

necessary services with outside sources, establish rules and regulations

in accordance with its mandated functions, etc.

�2! Exemptions from the provisions of wetland legislation should

be as limited as politically and legally feasible to allow the implementation

of an effective wetlands preservation program. North Carolina probably

has the least amount of exemptions, excluding only the activities of the

North Carolina State Board of Health and the mosquito control programs of

local health departments which are undertaken for the protection of the

health and welfare of the people of North Carolina' In other states, the

activities of state agencies such as the Highway Department were excluded

for political reasons. In addition, the wetland acts of some states

specifically exclude the production of salt, hay, or other agricultural



crops because it was thought that, by allowing these uses, the constitu-

tionality of these acts and actions taken in accordance with them would

be more easily upheld.

�3! Finally, provision must be made ta punish violators of the

provision of the wetlands act. Many states consider such violations a

misdemeanor, subject to the penalties thereof. Other states stipulate

specific fines or jail sentences ar both. In any case, the penalty

should be severe enough to deter potential violation. Also, provision

should be made to consider each day of an ongoing violation as a separate

offense. Violators should be held responsible for the casts of restoring

the land affected by their action to its original condition.

In the discussions of the programs of the individual states that

follow in Sections II and III, an attempt has been made to analyze how well

each state's program. considers the above factors,
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PART B � BEACH ACCESS PROGRAMS

Programs relating to beach access were among the first manifes-

tations of attention towards the questions of the public's rights in the

utilization of shoreland areas. Texas, in 1959, and Oregon, in 1967

codified, in law, the rights of their citizens to use shoreland areas up

to the vegetation line. The validity of such laws was based on a history

of long-standing public use of dry beach areas. The flat expansive nature

of the beaches in these states encouraged public usage, including their

use as transportation routes. Until recent years, such public utilization

of beach areas was not challenged because of their unsuitability for

permanent structures. However, with the rise in tourism and recreational

activities along with technological advances, some private owners attempted

to restrict usage of their beach property and to build structures for

their own benefit. Such actions led to the passage of the "open beach"

bills in Texas and Oregon and the resultant court cases to test their

validity.

Tn the case involving the Texas law, Seawa Com an vs. Attorne

General �964!, the court upheld the state's right to block the construction

of barriers on upper beach areas, but based its decision largely upon

the public long-term use of the beach area for motorized travel rather

than the law's assertion of the public right to use all beach areas.

The Oregon test case, State ex. rel. Thorton vs. Ha es �969!, in contrast,

was decided in the state's favor based on the more general concept of the

public's customary usage of such areas. 4

In addition, two California court cases, Dietz vs. Kin and

Gion vs. Santa Cruz �970!, considered together by the California Supreme
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Court, upheld the state's position of the public's right to use the

beach areas in question because of long-standing use of such areas for

public purposes.

Thus, the laws and court cases have set precedents favoring the

public right to continued usage of beach areas if there has been a history

of long-standing public use of such areas. While such precedents are

useful in preserving the public's continued use of such shoreland areas,

they bear little relevance to the problem of providing beach access to

meet current and future public needs.

Noreover, once the public's right to use such areas has been

safeguarded, there remains the px'oblem of regulating public activities

to preserve the quality of such areas, including the banning or severely

limiting of some activities such as motorized travel, as well as inte-

grating such usage into a system of compatible uses of a state's shore-

lands. Both Texas and Oregon have made some progress in regulating public

usage but their management px'ograms have not yet been perfected.

The above programs probably will have limited impact as precedents

for other coastal states except where long-standing public rights of use

are threatened.

To provide more public access, most states will have to look

towards acquisition of easements on or the fee simple of appropriate

areas through open space or outdoor recreation programs or the enactment

of laws expanding on the provisions of Hawaii's set-back law. This

law establishes set-back areas of from 20 to 40 feet on which construction

and removal of materials was banned except under certain conditions. However,

as presently constituted, this act establishes only limited set-back

areas and probably allows too many exceptions.
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PART C � POWER PLANT SITING PROGRAMS

Introduction

The sub]ect of power plant siting was chosen for close examination

in this report because electrical power plants have the potential of being

a disruptive influence on the nation's shorelands. Because of the need

for large amounts of cooling water, nuclear plants and large fossil fuel

plants are increasingly being located in coastal areas, creating the

potential for serious thermal pollution, the dislocation of other shore

uses, and possible radiation and air pollution hazards.

Maryland

While the question of developing better procedures for power plant

siting is presently being discussed in the U.S. Congress, several states

have already taken action in this regard. Maryland has probably the most

all-encompassing program. Its Power Plant Siting Act of 1971 establishes

a three-pronged program of land acquisition, environmental research, and

single stage certification. The legislation authorizes a surtax of

.1 mil on electrical energy produced in the state after January 1, 1972,

to provide funds for an Environmental Trust Fund which will be used for

the acquisition of favorable sites and for environmental research into

the effects of power plant operation on the environment. The environmental

research program is to be a continuing study conducted under the guidance

of the Secretary of Natural Resources which will cover the spectrum from

general biological and ecological baseline studies of Chesapeake Bay and

its tributaries through the monitoring of the operation of power plants

to the analysis of the socio-economic impact of electric power generation
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facilities on land uses in the state. The results of this research work

will be useful not only for application to the power plant siting program

but also to other environmental programs run by the state.

To provide sites for the location of future power plants that are

not harmful to the environment, the act establi,shed the following proce-

dure: the Public Service Commission is to submit annually a ten-year

plan of possible and proposed sites for the construction or extension

of power plants, including associated transmission lines, in the state

beginning January, 1972; the Department of Natural Resources will have

180 days to develop a preliminary environmental statement on each proposed

and possible site; at the end of the 180-day period, the Secretary of

Natural Resources will state which sites are unsuitable and these sites

will then be dropped from the plan. For the sites judged possibly

suitable, more detailed examination of their acceptability will be

undertaken, with the results of such study published in detailed environ-

mental statements within two years after the commencement of the study.

Such statements are to be used as the basis for deciding which areas

are to be acquired for use as future sites for power plants. The funds

for the purchase of such areas will be supplied from the Environmental

Trust Fund. The Department of Natural Resources may hold between four

and eight sites for future use, subject to the requirement that by

July 1, 1974, at least one site be acquired for each electric company in

the state and that such a minimal inventory be maintained thereafter.

When an electric power company desires a site, it is to request

one from the Department of Natural Resources which will then make a site

available. In order to construct or operate a power plant once the site

has been chosen, the company is to submit an application to the Public



Service Commission two years in advance of the commencement of construction.

Upon receipt of such an application the Commission is to notify all the

appropriate state agencies so that they may conduct the necessary studies

of the proposed plant's probable impact on wetland areas, water supply,

public health and welfare, etc.

After 60 days, the Commission is to hold a public hearing at which

the state agencies are to state the findings of their studies and make

recommendations as to the disposition of the proposed application. Other

individuals who would like to make presentations on the matter may do so

at this hearing. After the hearing, the state agencies have 15 days

to modify their recommendations and submit them to the Public Service

Commission. The Commission will then have 90 days to make a final decision

on the matter. Approval of a company's application will automatically

fulfill the requirement of any pertinent environmental regulations

regarding the plant's construction and operation. Appeals can be made

by any affected person but the grounds by which the Public Service

Commission's decision will be overturned are limited. This may be the

weak link in the system. The act gives the Public Service Commission the

final say in the matter without providing sufficient appeal procedures

to prevent unwise decisions on the part of the Commission from being

carried out. In addition, the question of whether the power companies'

needs should be filled without question is not directly attended to by

the legislation's required procedures although the authorization for

study of the question has certainly been granted by the legislature.

Nevertheless, this legislation contains most of the prerequisities

of a model piece of legislation in this field: �! consideration of the

means of site acquisition; �! detailed research into the environmental



affects of power plant siting, construction, and operation; �! a procedure

for providing adequate funding for the previous two steps; and  g! a

streamlined procedure for reviewing a power company's request for certi-

fication for construction and operation which requires consideration of

the environmental and public health and welfare factors involved.

Washington

The state of Washington also has instituted a major power plant

siting program. However, it does not include any provision for the

acquisition of potential sites. Rather, the act established a Thermal

Power Plant Site Evaluation Council composed of the heads of the major

state agencies or their designees. In addition, a representative of the

county legislature in each county in which a thermal power plant is proposed,

is to be appointed to take part in the deliberations when the Council is

considering a site in his county.

To insure that the Council would give proper consideration of

environmental factors, the act designated that the establishment of

environmental and ecological guidelines be given top priority in the

development of the thermal power plant evaluation program.

Council review of a proposed site is initiated by an application

by a power company which is to be accompanied by a fee of $25,000 to

pay for an independent study by a consultant of the environmental impact

of the plant at the proposed site. To insure that the public interest

will be considered in the Council's deliberations on the application, an

assistant attorney general is to be appointed to represent environmental

concerns during the Council's deliberations.

At least two public hearings are to be held on an application.

one in the county in which the proposed site is located to assure the
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proposed site complies with county or regional land use plans, and at

least one additional hearing to hear views for and against the proposed

siting.

After consideration of any studies done and the evidence presented

at the public hearings, the council is to make its recommendations to

the Governor on whether the site application should be approved or not.

Denial of an application by the Governor is final, subject to normal

court review. Certification of an application is to replace any permits,

certification, etc., normally required by state agencies for construction

or operation of the plant. However, violation of the terms of certification

or of provisions of the Siting Act or regulations established by the

Council is grounds for revokation of a permit. Millful vt,olation of the

provisions of the Act shall subject the violator to criminal prosecution

of a gross misdemeanor. Material violations of the provisions of the

act, or any certification issued under it, shall subject the violator to

a fine of between $l,000 and $25,000 per day.

The above outlined program, established by the passage of the

Power Plant Siting Act, appears to be a reasonable approach to the problem

of power plant siting since it provides for public input through its

hearing procedures, for funding for studies of the environmental impact

of proposed plants, and for a fairly strict enforcement procedure.

However, there are a few areas in which it could be strengthened:

First, by focusing attention on the environmental impact of

proposed sites in studies to be funded under this act, there is danger

that the question of whether there are more appropriate sites for a

power plant may never be broached.
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Maryland's acquisition program and wide ranging environmental

survey and research program fulfill this requirement in that state.

Whether Washington has sufficient, land acquisition problems to justify

a state site acquisition program can be debated, but at least siting

decisions should include possible alternative sites preferably using

information gained from a state wide land use and capability survey

system. Once the state's shoreland management program is instituted,

such information should be available at least for the state's shoreland

areas.

Secondly, compliance with air and water quality standards is

only required by the guidelines established by the council, not by the

provisions of the act as it probably should be.

Third, with interagency committees, there is also the danger

that participation in the council's deliberations may be delegated to, a

low level representative or to a succession of different representatives

for a department head for successive meetings of the council so that a

department's views are not well represented. The detriment of such an

occurrence is lessened by the presence of the assistant attorney general

to represent environmental concerns and the fact that the Council is only

advisory with the governor having the final say.

California

California instituted, ln 1965, a power plant siting procedure

adapted to the somewhat unusual breadth of powers given to its Public

Service Commission. A Power Plant Siting Committee, with units of the

State Resources Agency serving as members, was established to review

plant construction design and potential sites for location While a

power company is not required to consult with the Committee, it is in
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approval, the Committee will back the power company's application for

construction license from the California Public Utilities Commission.

Since the Commission, in contrast to those of most other states, is

required to consider the environmental factors involved in such applications,

the Department of Natural Resources backing is quite valuable. Furthermore,

since most of the environmental agencies that a power company has to

satisfy in the construction and operation of a plant are located in the

Natural Resources Agency, consultation with the units of that agency

through the Siting Committee will smooth the power company's path to

satisfying the state's environmental standards.

This type of voluntary arrangement is not likely to be adopted in

other states since their Public Utilities Commissions are not required to

consider environmental as well as economic factors in ruling on a power

plant's construction application. Thus, a power company has no incentive

in entering into such a voluntary agreement.

Oregon

Oregon's efforts in this direction consist of the establishment of

Nuclear Siting Task Force as a sub-unit of the Nuclear Development Committee

to advise the Governor and the Committee on the desirability of approving

proposed sites for nuclear power plants based on a consideration of the

environmental factors involved. The heads of appropriate state agencies

or their representatives are to comprise the task force's membership.

This arrangement suffers from several weaknesses:

First, it does not exert control over the construction of fossil

fuel power plants which will comprise a ma/or portion of the total number

of power plants for many years to come.
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Second, it was created by an executive order and thus can be abolished

by another executive order if the present. governor's successor wishes to

do sow

Third, it is comprised of the heads of state agencies or their

representatives who have many other duties and interests to consider.

Thus, the review of proposed sites may not be as comprehensive and far-

reaching as it would be if undertaken by a permanent full-time administrator

who has review processes as his main responsibility.

Yet this review process does represent official recognition of the

problem and an attempt to respond to it so that it shouldn't be too harshly

criticized. Instead, efforts should be made to bolster its authority and

competence or to replace it with a unit having the authority to undertake

an effective review program.
11

New York

The state of New York, in 1968, established a program for the

acquisition of sites for future nuclear power plants, the development of

the sites, and the sale or lease to power compani.s.. Control over the

program was given to the Atomic and Space Development Authority, a public

corporation established in 1962 to promote the uses of atomic energy and

the development of space-oriented industries in the state.

The criteria given in the legislation amending the Atomic and

Space Development Authority Act to guide the selection of appropriate

sites has been criticized as being too vague. However, the Authority

does consult extensively with the state agencies concerned with environ-

mental matters because it wants to acquire sites that will present few

problems when the time comes for the future owners or lessees to apply

for construction or operating licenses.
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agencies early in the site selection process while many options are still

open, however, the Authority's control is limited to sites for nuclear

power plants, thus excluding the question of sites for fossil fuel plants.

Moreover, it is a promotional agency which is therefore not suited for

the task of filling any gaps that may now exist. in the licensing and

permit-granting procedures regarding the construction and operation of

power plants. Thus, while this program may ameliorate the problems

involved in the selection of sites for power plant production and, thus

enhance the possibilities of having more electric power facilities available

as the demand arises for them, it certainly is not the final answer.
12

Other States

Three other states include the question of power plant siting as

parts of other programs: Maine, Rhode Island, and Delaware.

Maine considers the construction of power plants under the provision

of its Site Location Regulation Act. Under this act the permission of

the Environmental Improvement Commission is required for any commercial

or industrial development of any size. To obtain permission, a company

has to provide evidence that its proposed development: is backed by

sufficient finances to allow air and water pollution standards to be met;

allows sufficient provision for any increased traffic flows; will cause

no adverse environmental effects and will fit harmoniously into the

existing natural environment and patterns of existing uses; and will be

built on soil types favorable for such development. Unfortunately, this

program does not have a comprehensive plan on which to base its decisions,

although the shorelands plan presently being developed will provide such

information for the state's coastal areas'
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While the power plant siting programs discussed up to this point

apply to all the land within the states involved, Rhode Island and Delaware

include power plants under their shoreland management programs and, thus

regulate the location of power plants only in their coastal areas. Location

of power plants in the coastal areas of these states will be allowed only

if the siting of such plants is in accordance with the comprehensive

shorelands management plan presently being developed in each state and

with the guidelines established in each state to protect the environmental

quality of their coastal areas in the granting of use permits. l4

~Summer

In reviewing the programs of the above states, one is struck by the

differences in the approaches that the various states have taken and with

the varying degrees of comprehensiveness of the programs they have initiated.

Washington established a new interagency regulatory body to review site

proposals, while Maryland gave new power to its Department of Natural

Resources for site acquisition and environmental research and left the

final decision regarding certification and construction to its existing

Public Service Commission. California instituted a review procedure which

involved voluntary agreements between its Interagency Council, including

the units of the Department of Natural Resources, and the power companies,

workable because of the existence of a Public Service Commission with

broad powers. New York established a program of acquisition only for

nuclear power plants. Oregon established an interagency task force to

review potential nuclear power plant sites. The three other states--

Maine, Delaware, and Rhode Island -- covered power plant siting in other

programs.
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The historical context of these programs should be noted since the most

comprehensive program, Maryland's, was established most recently, in 1971,

while California's voluntary program was begun in 1965, New York' s

acquisition program established in 1968, and Washington's comprehensive

regulatory program in 1970, thus in+cating a progression in the compre-

hensiveness of the program involved and the state's powers of regulation.

Whether a state should establish a separate power plant siting

program or include it as part of a more encompassing management program

depends on several factors: the immediacy of the threat of damage from

unregulated location of power plants, the Likelihood of passing more

comprehensive management legislation, the desirability of focusing on

power production as a particularly high impact industry, and the type

of regulatory program established by the passage of legislation at the

federal level.

No matter what type of program is established, certain factors

should be included: an intensive procedure for mandatory review of

potential sites; an adequate research program to investigate the environ-

mental, general land-use, and social factors involved; a method of

sufficient funding; explicit guidelines safeguarding environmental and

social interests upon which decisions for approval are to be based;

provision for review of these decisions when necessary; sufficient staff

to administrate the program; and procedures for enforcement of the provisions

of the program.

Using these criteria, the programs of Maryland and Washington

measure up well while the programs of New York, Oregon, and California

are lacking in some respects. The effectiveness of the regulation of
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power plant siting in Naine, Delaware, and Rhode Island will depend on

how well the more encompassing programs of those states are developed

and implemented.



PART D � SHORKLANDS ZONING PROGRAMS

Zoning programs have been utilized as a means to control shoreland

development by three Great Lakes states: Wisconsin, Minnesota, and

Michigan. Wisconsin and Minnesota lgve instituted programs requiring the

zoning of all lands in unincorporated areas that are within 1,000 feet of

a pond, lake, etc., or within 300 feet of a river or stream or to the
V

landward edge of the flood plain, while Michigan requires the zoning only

of high-risk areas for shore erosion and environmental areas that are

determined to be necessary for the preservation and maintenance of fish

and wildlife.

The programs of Wisconsin and Minnesota were instituted more to

protect the shores of their inland lakes than their Great Lakes' shores

although such shorelands are covered by the provisions of the authorizing

acts. However, Wisconsin's program looks to the characteristics of the

shorelands as the basis for its zoning classifications while Minnesota

bases its shorelands zoning classification on the characteristic of the

lakes.

Wisconsin

Wisconsin's shorelands legislation, passed in 1967, requires each

county to classify all of its shorelands into one of three districts:

Conservancy  wetlands!, Recreation-Residential, or General Purpose,

depending on the characteristics of the land in question. In each of

these districts, certain activities were to be allowed, subject to

regulations, rang'ng from activities with minimal impact in Conservancy

Districts to more intensive activities in the other two districts, particu-

larly in the General Purpose Districts. In all three districts, strict
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regulations were placed on sewage disposal systems; the cutting of trees

and shrubbery along the shoreline; and dredging, filling, and lagooning

projects. The location of structures was also strictly regulated with

setbacks required and construction prohibited if the land in question

were determined to be unsuitable for construction.

The counties were allowed three years to establish zoning programs

after which time the state would impose a program. In establishing programs,

the counties were exempted from having to obtain the approval of the

townships within their boundaries. To assist the counties in establishing

their programs, the state provided technical assistance, including a model

ordinance which illustrated a recommended method of fulfilling the

legislation's requirements. The Legislation further called for the

appointment of a zoning administrator in each county to administer the

provisions of the ordinance and the establishment of a board of adjustment

to rule on special permits and exceptions.

It was found that three years was insufficient time for many

counties to comply with the provisions of the act, so extensions were

granted. By December, 1969, twenty-seven of Misconsin's seventy-two

counties had fully complied and by July 1, 1971, all but one had done so.

Once all the counties have instituted the required zoning, the

state will still function as overseer regarding the administration of the

programs by the counties. It will receive all proposed amendments to the

shorelands ordinances, variances, plat approvals, etc., and is authorized

to step in if it determines that a county-'.s program is being mismanaged.

The state will also provide continuing technical assistance and training

programs for the county officials associated with the shorelands program.
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Among the problems that have been encountered in implementing this

program have been a lack of sufficient data in several areas required as

a basis for district classification, control over sources of indirect

pollution such as fertilizer and sediment run-off, and the lack of means

of linking the shorelands regulations to the state's water quality control

program. In addition, while some counties have developed county-vide

regulations or have participated in regional planning programs as part of

their compliance with the shoreland management act, many counties have

simply zoned the narrow 1,000 foot shoreland borders required by law.

In such counties, difficulty will be encountered in controlling activities

occurring outside the shoreland areas which may adversely affect these

areas and the waters they border.

Nevertheless, this program constitutes a major step forward in

ameliorating the adverse affects in shoreland uses, including those

along the shores of Lake Michigan.

Minnesota

Minnesota's shorelands regulations act, enacted in 1968, is quite

similar to Wisconsin's act in regards to the type of regulations and

administrative procedures it requires. However, as stated above, the

classification -of shoreland areas is based on the type of lakes they border.

The state has determined that large, evenly bordered lakes can withstand

more development than small irregularly shaped lakes and classifies

lakeshores respectively. While this appears to be an appropriate method

to protect the shores of Minnesota's inland lakes, it results in the

classification of the state's shorelands on Lake Superior for General

Development, thus imposing minimum restrictions and protective mechanisms.



It would seem logical that Lake Superior should be put into a special

classification which takes into account its unique resources and recrea-

tional potential. This apparently was not done originally because of the

emphasis placed on inland Lakes in the implementation of the act to date.

As of August, 1971, only eight counties had established shoreland

zoning in compliance with the provisions of the act. St. Louis County,

which borders on Lake Superior, already has a zoning ordinance and has

announced its intention to comply with the act by the xequired deadline

of July 1, 1972. Although the rest of the counties are still being

required to meet this deadline at this time, it seems likely that extension

wiLL have to be granted for some of them judging from Wisconsin 's experience. 16

In contrast to the programs of Wisconsin and Minnesota, Michigan's

program, as mentioned above, requires the zoning only of high-risk shore

erosion areas and environmental areas along its Great Lakes shores .

Moreover, because of Michigan's strong local governmental structure, in

contrast to the strong county government structure of Wisconsin and

Minnesota, Michigan's shorelands protection act considers counties as

just another of the Local governmental units, besides cities, townships,

and villages, that are required to comply with the provisions of the act.

Thus, the Water Resources Commission, the state agency charged with

implementing the act, has a multiplicity of local governments to deal

with, not just county governments.

Michigan's act, as those described above, gives local governments

three years to establish shoreland zoning programs before the state will

step in. To assist them, the state is to conduct studies to determine what

areas need to be zoned and to draw up model regulations that will meet the

requirements of the act.
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It will be more difficult under Michigan's program to effectively

protect shoreland areas because of the greater number of local governments

that have to be dealt with and. the fact that the act only requires the

zoning of portions of shoreland areas, which may be adversely affected by

activities on adjacent non-zoned areas as well as by activities on inland

areas.

However, the act does provide that the Water Resources Commission

develop a plan for the use and management of the state's shorelands including

recommendations far future legislation that is needed to institute effective

shoreland management in Michigan.

~Summer

One of the principal deficiencies of the above programs is the

lack of data on which to base the mandated zoning programs. There is also

some question as to whether such locally administered programs will be

able to handle the pressures of large-impact developments, such as electric

power plants, for which state-administered programs may need to be

established. Nevertheless, by placing primary administrative responsibility

in the hands of local officials, advantage can be taken of the knowledge

of those officials concerning the exact nature of local conditions and

the workload on the staff of the state agency can thereby be greatly

lessened.



PART E � SITE LOCATION REGULAT10N PROGRAMS

Two states, Maine and Delaware, have instituted programs regulating

the location of sites for large plants and developments without waiting

for comprehensive coastal zone plans to be completed.

Maine

Maine's Site Location Act, passed in 1970, requires that a permit

be obtained from the Environmental Improvement Commission before construction

can begin anywhere in the state on any commercial and industrial development

which  a! requires a license from the Commission in accordance with the

enforcement of air and water pollution control standards,  b! covers more

than 20 acres of land,  c! involves drilling for or excavating natural

resources, except for pits otherwise regulated, or  d! involves structures

on a single parcel of land covering ground area of 60,000 feet or greater,

Approval of an application for a permit is based on financial resources,

effect on traffic movement, effect on the natural environment, and soil

suitability for construction. The burden is on the applicant to show that

his project ~eets the above criteria and does not j eopardize the health,

safety, and welfare of the general public.

This act was passed in response to the trend to locate large-scale

projects, such as the proposed oil port. at Machiasport, in areas that are

not always well-suited for them. Its implementation is presently

hampered by the lack of comprehensive plans and information on which the

Commission can base its decisions on site applications, particularly

regarding impacts of the proposed development on the environment and

alternative more appropriate uses for the site in question. The completion

of the coastal development plan presently underway should ameliorate this

deficiency for coastal areas. 18
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Delaware

Delaware's Coastal Zone Act of 1971 banned the const'ruction of

heavy industries and port facilities in the state's coastal regions. This

law, based on the recommendations of the preliminary report of the Governor' s

Task Force on Marine and Coastal Affairs, was passed in response to the

Imminent threat of the location of a new oil refinery at Smyrna and the

creation of an artificial island in the mouth of the »spillion River for

the handling of coal shipments. Industries having a high probability of

adverse environmental impacts were banned from the state's coastal zone

and permits were requIred before other major industries could be located

there. It is obvious that this act does not constitute a comprehensive

coastal zone management program. However, it does provide a means of

coping with potential major sources of environmental degradation while

the Governor's task force is completing its coastal zone study and making

its recommendations on the steps that must be taken to institute an

effective coastal zone management program.
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PART F � CONPREHENSIVE COASTAL ZONE PLANNING PROGRANS

Approximately one-haLf of the coastal states are undertaking major

studies of their coastal resources and methods of effective utilization

These studies vary with respect to the basic premises under which they are

being undertaken, their relationship to the development of a comprehensive

coastal management program, the comprehensiveness of their coverage, and

the technical and financial resources which they can draw upon.

Several of the states, such as Oregon, Florida, and North Carolina,

are embarking on major coastal zone studies as a preliminary step in the

development of a coastal zone management program. Narrow focus programs

have already been initiated to protect valuable coastal resources that

have been seriously threatened: North Carolina's wetlands acquisition

program, Florida's system of aquatic preserves, and Oregon's beach access

program. Development of comprehensive coastal management systems is being

delayed Until coastal zone studies are completed and recommendations based

on the studies have been formulated.

Cali.fornia also has been conducting a major coastal resource study

for several years, its Comprehensive Ocean Area Plan  COAP!. However, in

recent legislative sessions, the linkage and compatibility of the several

bills that have been introduced to establish systems of coastal zone

management with the work being done on the COAP is in question. In

contrast, Delaware's program of banning new heavy industries and port

facilities is a direct result of the preliminary report of the Governor' s

Task Force on Marine and Coastal Affairs which is conducting a compre-

hensive study of the state's coastal resources and proper methods of

management. It is expected that the recommendations of the Task Farce's
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final report will form the basis of a comprehensive coastal zone management

program for the state of Delaware.

Washington and Rhode Island have already instituted coastal zone

management programs and plan to use the results of ongoing coastal zone

studies to provide information on which to base their management systems.

These states have already made some policy decisions upon which their

programs are to be based. Rhode Island's Coastal Management Council Act

states that "preservation and restoration of ecological systems shall be

the guiding principle upon which environmental alterations of coastal

resources will be measured, fudged, and regulated." Washington's

Shorelines Management Act divides the state's shorelines into classifications

of "shorelines" and "shorelines of state-wide significance", providing

the latter with strong protection from inappropriate uses.  An even more

protectively-oriented proposed management system has been placed on the

November, 1972, ballot by an initiative proposal and may replace the

present program.!

The Great Lakes states are participating in a cooperative planning

effort through the auspices of the Great Lakes Basin Commission which is

completing a comprehensive framework study. The portions of this study

that are of particular import to coastal zone management are Appendix 12

Shore Use and Erosion and Appendix 20 � Federal and State Re ulations,

Policies Pro rams and Institutional Arran ements.

The state of Maryland is not undertaking a coastal management

program per se at the present time. However, as part of its power plant

siting program, it is mandated to undertake a comprehensive study of the

environmental characteristics of Chesapeake Bay and its tributaries,

including inventories of coastal resources and the establishment of



60

baselines from which environmental degradatian can be measured. The

results af this on-going program cauld be useful in other environmental

programs the state is undertaking and could provide a good base on which

to develop a coastal management program.

Similarly, the state of New York has been undertaking a major land

use inventory program which presently is not related to coastal resource

management programs. However, its methodology could be readily applied

to a study of the state's coastal areas and the resources to be found

there.

The differences in the relationship between the planning programs

and coastal management programs of the various states are in the orientations

that different states have in developing their planning and management

programs. Delaware's program is oriented towards utilizing its coastal

resources for recreation purposes while Texas is placing major emphasis

on maximizing commercial utilization of its coastal resources. The

orientation of the programs of the other states, to the best that can be

determined, fall between these two extremes. Until these programs have

been further developed, their orientation cannot be clearly determined.

Finally, there is a variance in the technical and financial

resources that are being employed in various states to develop their

coastal zone programs. Heine's coastal zone study is suffering from lack

of sufficient funding, relying largely on grants and other outside funding

to support its work. Michigan's program is similarly suffering from

limited staff and funding. Washington and Rhode Island, on the other hand,

have made major commitments to effective management of their coastal

resources. The state legislatures of both states have appropriated

substantial money to fund the programs. While the funds appropriated in
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Rhode Island were less than those in Washington, the Marine Resource

Program and the Sea Grant Program at the University of Rhode Island,

through the establishment of a Coastal Resources Center, are supplying

major supportirg efforts in the areas of research and resource analysis.

Nevertheless, the quality of these programs could be improved by

the addition of federal funding by the passage of federal coastal zone

legislation. Many other states will require either federal funding or a

stronger state commitment if their stated intentions are to be effectively

implemented. In the absence of federal funds, the efforts of many states

with regard to coastal planning have been aided by university-based

research programs, particularly those sponsored by Sea Grant Programs.

Rhode Island, Texas, Louisiana, Michigan, and Hawaii, in particular, have

been aided in this way.

Further discussion of the strengths and weaknesses of the coastal

zone planning effort of each state can be found in the individual state

program descriptions in Sections II and III. Also, the attributes of an

effective comprehensive coastal zone plan will be discussed in the chapter

devoted to comprehensive coastal zone management issues.



PART G � COMPREHENSIVE COASTAL ZONE MANAGEMENT PROGRAMS

Washin ton's Coastal Zone Pro ram

In 1971, Washington and Rhode Island became the first two states

to institute coastal zone management programs. The impetus for the

establishment of Washington's program came from two sources: �! a court

ruling which prohibited any construction or filling in the tidelands of

the state until legislation specifically authorizing such activities was

enacted and �! pressure from conservation groups for a program to preserve

the state's shore areas. The legislation that was enacted, the Shoreline

Management Act of 1971, was a compromise between the desires of shoreland

developers and conservation groups. However, while this legislation was

being considered by the state legislature, the Washington Environmental

Council, a coalition of environmentally-concerned groups, succeeded in

an initiative campaign to put a significantly stronger measure on the

ballot in the November, 1972, election. Thus, the voters of Washington will

decide between the two programs in that election.

The act passed by the state legislature, the Shorelines Management

Act of 1971, establishes a mechanism for managing the use of the shorelines

of the state. The term "shorelines" was used in the act to include all

water areas of the state including rivers and lakes and the land lying

within two hundred feet of such waters. A special category of shorelines,

"shorelines of state-wide significance," was established to designate

areas to receive added protection. Included in this category are the

coastal areas of the state.

The management program for the state's shorelines as defined

above, was to be implemented by the issuance of guidelines and standards

by the state Department of Ecology which local governments are to use to
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develop master programs  comprehensive use plans! on which the implementation

of shoreline management programs in their areas is to be based.. The

development af these master programs is to be guided by the policy state-

ment included as Section 2 of the Shorelines Management Act which emphasizes

the necessity of protecting the state's shorelines from misuse and a

preference for allowing, in shore areas, those activities that are depen-

dent upon the use of shoreline areas and are consistent with the goal of

preventing damage to the environmental quality of shore areas.

In the development of such master plans, detailed studies and

inventories are to be made of land uses and the potential environmental

impacts of various activities in shore areas. In addition, consideration

is to be given to economic development factors, public access and recrea-

tional needs, transportation circulation patterns, the distribution of

various activities in shoreline areas, and the need for preservation of

natural areas and areas of historical, cultural, scientific, or educational

significance.

The Department of Ecology must approve master programs for

general shoreline areas, unless they conflict with the act's policy state-

ment, but can veto any master program for shorelines of state-wide signi-

ficance that does not meet with its approval.

Once these master programs have been developed, they are to

provide the basis for a permit system regulating developments whose value

is greater than $1,000 or which materially affect public use of the

water or shoreline areas. The permit system is to be administered by

local governments, but the Department of Ecology does have the right of

appeal to an Appeals Board if it feels that the decision on a permit is

not in accordance with the provisions of the Shorelines Act. Appeals
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or the Attorney General feels that a citizen has a valid reason for his

appeal. Provision for court review of such decisions is also provided.

Violators of the provisions of the act are liable for the cost

of returning such lands to their original condition. Tf willful violation

can be proven, fines and/or !ail sentences can be imposed.

To implement the shorelines program the state legislature

'appropriated $500,000, a portion of which was to be given to local

governments to help them develop their master programs.

The Washington Environmental Council's alternative to the Shore-

lines Nanagement Act, Initiative 43, proposed a more preservation-oriented

program. It places primary reliance on the Department of Ecology rather

than local governments for the development and administration of the

shorelines management program, makes no distinction between shorelines and

shorelines of state-wide signi.ficance, provides for greater citizen

participation in the development and enforcement of the program, and

places greater restrictions on developments in shoreline areas. It also

expands the land area to be protected From 200 Feet landward to 500 feet

landward. Regarding funding provisions, it provides funds not only of

$500,000 for their first biennium but also $900,000 for the next biennium

and authorizes the setting of fees to cover the costs of processing permit

applications.

Rhode Island's Coastal Zone Pro ram

The program established by Rhode Island differs from either of

the two outlined above. It was enacted on the basis of a recommendation

of the Governor's Committee on the Coastal Zone which had been appointed,

in 1969, to study possible mechanisms for managing the state's coastal
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the Natural Resources Group, an organization of interested citizens,

which clearly documented the lack of adequate coastal management policy

and the clear threat to the state's coastal resources from increasing

developmental pressures'

The program covers the management of all activities occurring

below the high water mark quite comprehensively but only covers the

activities occurring on land which involve:

 a! power generation or desalination plants.

�! chemical or petroleum processing, transfer, or
storage.

 c! mineral extraction.

 d! shoreline protection facilities and physiographical
features.

 e! intertidal salt marshes.

 f! sewage treatment and disposal and solid waste
disposal facilitation.

Control over water based activities and the above land activities
is to be accomplished through utilization of a permit system. Administration
of the permit system is to be based on a resource management plan which
considers:

 a! the need and demand for various activities and their
impact upon ecological system;

 b! the degree of compatibility of various activities;

 c! the capabilities of coastal resources to support
various activities;

 d! water quality standards set by the Department of Health;

 e! consideration of plans, studies, surveys, inventories,
and so forth prepared by other public and private sources;

{f! consideration of contiguous land uses and transportation
facilities;

 g! consistency with the state guide plan.
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The composition of the entity that is to administer Rhode Island's

program, the Coastal Management Council, is also quite different from the

single state agency-1ocal government combination that is to administer

Washington's program. The Council is to be composed of representatives

of the state legislature, members of the general public  predominantly

from coastal communities!, local governmental officials from coastal

communities, and the Director of Natural Resources, and the Director of

the Department of Health. In addition, advisory members may be appointed

to the council from federal agencies w'ith coastal interests, regional

agencies, and other interested groups. Thus, the prob1em of state

government-local government-general public relationships in the administration

of the program is dealt with by appointing representatives of each group

to sit together on the Council and make decisions /ointly.

To fulfill the need for staff services, a Division of Coastal

Resources was created in the state Department of Natural Resources. In

addition, substantial assistance is to be provided to the Council by the

Marine Resource Program and the Sea Grant Program at the University of

Rhode Island.

Further discussion of these programs including analyses of their

strengths and weaknesses can be found in Section II and in the discussion

of coastal management issues that follows.
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PART H � OTHER TYPES OF PROGRAMS

Besides the type of programs mentioned above, there are four

other categories of programs discussed in this report. One category is

those programs which have been undertaken as supplemental to other types

of coastal zone programs such as Oregon's moratorium on coastal construction

and Texas' moratorium on the sale of submerged lands while comprehensive

coastal zone plans are being developed. Included in the second category

are those coastal resource management programs such as Florida's aquatic

preserve systems that are unique to a specific state and thus, fit into

none of t' he previously mentioned types of programs. Discussion of these

programs can be found in Sections II and III of the programs undertaken

by the various states. The third category is comprised of Hawaii's Land

Use Control Program which was included for discussion to provide insight

into the question of whether the institution of a land use control program

would eliminate the need for a coastal zone management program. The

final category of programs is comprised of programs presently being

undertaken by coastal states that are not specifically aimed at coastal

zone problems but which are innovative approaches which may have some

applicability to the solution of coastal zone problems. These programs

are the development of Conservation Commissions in Massachusetts, the

Coastal Conveyance of Petroleum Act enacted in Maine, and the Environmental

Service Commission established in Maryland.

The development of the Conservation Gomaission system in

Massachusetts was thought worthy of inclusion in this report because it

provides a mechanism for developing local support for state environmental



programs, for tapping local resources in implementing environmental

programs, and fox opening communication channels between state and local

governments.

Naine's Coastal Conveyance of Petroleum Program was included

because it is a very innovative measure to coping with the dangers of oil

pollution of the state's coastal areas. It makes provision for enforcing

prohibitions against dumping or discharging oil products into the state' s

coastal waters, for immediate clean-up of discharges from unknown sources,

for quick action in the case of emergencies involving the discharge of

oil, and for adequate funding of the activities undertaken under its

provisions by placing a levy on all petroleum products transferred to

terminal facilities within the state's coastal areas.

A description of Maryland's Environmental Service was included

because, through its state-wide operation of sewage and solid waste

treatment facilities, such wastes will be more effectively handled in

coastal areas and less effluents will be dumped into the state's rivers,

thus lessening the adverse impact of such wastes and effluents on the

state's coastal areas.

Nore detailed descriptions of the programs in this final category

will be found in the discussion of the programs undertaken by the states

of Massachusetts, Maine, and Maryland in Section II of this report.

Discussion of the programs in the other categories will be found in the

discussion of the programs of the individual states.
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FOOTNOTES

'The National Estuarine Pollution Stud ,  The Department of the
Interior, Washington, D.C., 1970!, pp. 90-92.

These programs are discussed in more detail in Chapter 4 of
Section II  Oregon! and Chapter 2 of Section III  Texas!.

This court case is discussed in more detail in Chapter 2 of
Section III  Texas!.

This case is discussed in more detail in Chapter 4 of Section II
 Oregon!.

5These court cases are discussed in more detail in Chapter 6 of
Sec t ion II  Ca 1 if ornia! .

The issues involved in providing more public access to beaches
and in preserving present access areas are discussed in considerable
detail in the article, "Public Access to Beaches," by Steve A. McKecn
in the February, 1970, Stanford Law Review.

The provisions of Hawaii's Setback Areas Act are discussed in
more detail in Chapter 7 of Section II.

This program is discussed in more detail in Chapter 3 of
Section II  Maryland!.

This program is discussed in more detail in Chapter 9 of
Section II  Washington!.

This program is discussed in more detail in Chapter 6 of
Section II  California!.

This program is discussed in more detail in Chapter 4 of
Section II  Oregon!.

This program is discussed in more detail in Chapter l of
Section III  New York!.

13 This program is discussed in more detail in Chapter 2 of
Section II  Maine!.

14 These programs are discussed in more detail in Section II
Chapter 8  Delaware! and Chapter 10  Rhode Island!.

15 Further discussion of Wisconsin's program can be found in
Chapter 5 of Section II.

16 Further discussion of Minnesota's program can be found in
Chapter 3 of Section III.
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Further discussion of Michigan's program can be found in
Chapter 3 of Section III.

' As mentioned above further d.iscussion of this program can be
found in Chapter 2 of Section II  Maine!.

' As mentioned above, further discussion of this program can be
found in Chapter 8 of Section II.

~ Rhode Island, Act 279-1971  Coastal Management Council Act!,
Section I �6-23-1!.

z'For further information concerning New York's Land Use Inventory
Program, reference should be made to Ernest F. Hardy's and Robert L.
Shelton's article, "Inventorying New York's Land Use and Natural Resources"
in New York's Pood and Life Sciences, Vol. 3, No. 4, October-December,
1970, snd their paper "Cornell Environmental Inventory and Planning
Techniques" presented. at the 37th Annual Meeting of the American Society
of Photogrammetry in Washington, D.C., March 9, 1971.

Table 3 found in Chapter 1 of this section shows which states
are undertaking coastal zone planning programs.

Act 279-1971  Coastal Management Council Act!, Section 1
�6-23-6, Subsection 8!.

Ibid., �6-23-6, Subsection A!.



CHAPTER 4

COMPREHENSIVE COASTAL ZONE MANAGEMENT ISSUES

INTRODUCT ION

It is beyond the scope of this paper to develop fully a model

comprehensive coastal zone management program. However, it is appropriate

to discuss some of the issues involved in developing such a program.

Attention will be focused on those issues dealing with coastal zone manage-

ment rather than merely shoreland management. It is felt to be unreasonable,

in establishing a comprehensive coastal management program, not to include

the water- portion of a state's coastal zone, particularly when that area

is usually owned by the state and is intimately affected by shoreland

activities. It has, in the past, perhaps been reasonable to concentrate

only on shoreland activities when attention has been focused on narrow

purpose programs such as wetlands preservation and beach access. It is

unrealistic to attempt to establish comprehensive management of the

shorelines without, at the same time, considering the offshore waters

that are so affected by shore activities. By taking a unified coastal

zone approach, the problems that arise from the interactions of shore and

water activities can be treated. These problems would likely be neglected

in a management program that focused only on shore activities or on water

activities, or totally separated the regulation of shore activities from

the regulation of water activities.

FOCUS OF PROGRAM

For a coastal zone program to be effective, its purpose, scope,

both geographically and functionally, and guiding principles should be
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well defined. It is unfortunate that political, financial, and legal

realities may deter a state from establishing as comprehensive and

ecologically based program as it might like. Zstablishment of such programs

may also be hindered by a lack of appreciation on the part of state and

legislative officials of the necessity of basing such programs on ecological

considerations. Such a lack of appreciation is abetted by the false

notion that economic activities can be safely undertaken without consideration

of their dependency on environmental conditions. The prevalency of such

beliefs makes it all the more important to state in the authorizing

legislation the purpose of a coastal. management program and. the reasons for

its establishment to protect it from challenges as to its constitutionality

and. to provide guiding policy for the implementation of its provisions.

Care must also be taken in establishing the appropriate geographic

jurisdiction for a coastal zone management program. The seaward boundary

is usually set at the seaward limit of the state's jurisdiction, usually

three miles. The landward boundary is more difficult to determine since

it is dependent on the specific purpose of the program, the geographic and

ecological nature of the state's coastal areas, and legal and political

considerations. The state of Washington has set boundaries of 200 feet inland

for its shoreline management program. The boundaries of Delaware's coastal

zone were set to include all those areas below ten feet above mean sea

level.  A system of coastal highways, roughly equivalent to the ten foot

contour, was used to mark the actual boundaries of the state's coastal

zone.! Rhode Island's coastal zone management act puts forth a different

approach by regulating certain activities, regardless of location, if they

affect the coastal waters of the state. Ideally, a coastal zone program

should encompass all activities occurring in the coastal zone, either
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directly or by specifying its relationship to other programs such as pollution

control and navigation being undertaken in the state's coastal areas- If

a definite landward boundary is set, provisi,on should be made to control

activities which, although they are not located in coastal areas, have a

substantial adverse affect on coastal resources.

Recognition must also be made of the incompatibility of some

types of coastal uses and the need for establishing some mechanism for

reconciling such conflicts. Several worthwhile guidelines have been prepared

in the programs already established in Washington and Rhode Island and in

the proposals for programs in other states. Priority should be given to

the activit4es � preservation, recreation, industrial, and commercial--

which are particularly dependent on a location on, or the use of shoreline

areas. Maintenance of the vitality of the coastal resources and the

ecosystem they comprise should be a dominant concern. Projects having

substantial irreversible effects should be undertaken only if an overriding

public interest is shown and if the potential damage is clearly understood

by all concerned parties and is acknowledged in the decision to proceed

with the project. Consideration should be given to potential future uses

of a coastal resource in making decisions regarding the allocation and

use of coastal resources. Consideration should also be given to the

availability of alternate sites in making decisions on conflicting uses.

Finally, the advocate of a proposed use should have to present reasonable

evidence that the proposed use will not have a detrimental effect on

coastal resources, rather than requiring a regulatory agency to prove it

will, as has been the case in the past. Too often, application of the

former approach has allowed environmental degradation to become severe

before sufficient evidence could be collected to require that the offending



activity be stopped. Permits should be for a specific time period with

performance conditions specified so that management agency can regulate

coastal uses in accordance with changing conditions. Other priorities

may be set according to the particular conditions and interests of the

individual state.

INFORMATION BASE

In order to make rational decisions concerning the uses of

coastal resources, a comprehensive inventory should be made of existing

uses of coastal areas, potential future uses, potential sites for various

coastal uses, the physical characteristics of coastal areas, the ecological

capability of coastal resources to support various uses, and the economic

and social demands for certain coastal activities. In addition, determination

should be made of the possible conflicts and compatibilities among various

coastal resources. A conflict matrix system, such as that developed by

Jens Sorensen for California's Comprehensive Ocean Area Plan, could be

very useful in discerning potential conflicts between various uses

especially those involving secondary or tertiary consequences.

From such an inventory, a system of benchmarks should be established

from which the effects of certain activities on the coastal ecosystem can

be measured. Too often, ecological degradation can not be detected until

it becomes severe because there is no baseline data with which present

conditions can be compared. To be of continued value, such an inventory

must make a continuing effort to record changes in coastal areas. Such an

inventory system would also allow advanced planning for major new uses of

the shoreline on a regional basis to assure they are located in areas

where they will cause minimal environmental degradations. For some major
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projects which would serve more than one state, interstate efforts should

be undertaken to select the most appropriate sites.

In addition, a historical analysis of past coastal uses in a

state's own coastal areas or similar areas in other states should be

undertaken. Such an analysis would give insight into possible shortcomings
and inherent dangers in some potential uses,

The inventory and survey projects described above would be quite

expensive and, thus, would require a state to set priorities on the types

of information it will concentrate on. However, the more information that

can be gathered in a systematic manner, the better able a management agency
to make rational decisions regarding potential uses. High priority should

be given to the collection of benchmark data to provide a baseline from which

the impacts of various activities and programs can be measured. Some funds

for such purposes can be obtained by requiring application fees and placing
taxes on certain types of activities, such as Maryland has placed on electrical

power production to raise funds to support i,ts power plant siting program.

It does not seem unreasonable to expect that those who wish to use coastal

resources should absorb a substantial portion of the costs involved in

obtaining the information necessary to insure the protection of those

resources. If the proposed federal coastal zone legislation is passed,

additional funds will be provided for these inventory and survey projects.

TYPE OF MANAGEMENT AUTHORITY

In establishing a management unit to administer a comprehensive

coastal zone management program, there are two questions that must be

answered. One concerns the type of organization to be established at the

state level and the other is what the division of authority should be
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between state and local governments. In the state of Washington, there

are presently two management alternatives under consideration, both of

which involve a cooperative effort between local governmental units and a

single state agency, the Department of Ecology. Under the program established

by the Shoreline Management Act of 1971, authority was given to local

governmental units to administer the management program in accordance with

master programs--comprehensive use plans--that they are to establish in

accordance with guidelines established by the Department of Ecology. The

Department of Ecology would only have the right to appeal local governmental

decisions concerning the granting of permits for allowable uses. However,

in decisions that involve allowing uses in shorelines of state-wide

significance shorelines designated in the act for added protection � the

Department of Ecology would have a more direct influence over the activities

to be allowed. Under the alternative system proposed by Initiative 43,

the Department of Ecology would draw up the master programs and administer

the permit system, regulating allowable uses in consultation with local

agencies. Thus, primary power is placed at the state level rather than at

local governmental level as the Shoreline Management Act provides.

Rhode Island, on the other hand, has established a Coastal Zone

Management Council made up of representatives of the state legislature,

the general public  mostly from coastal areas!, local governmental officials

from coastal areas, and the Directors of the state Departments of Natural

Resources and of Health. A division of the Department of Natural Resources

is to provide staff services to the Council.

A third alternative would be an inter-agency committee made up

of officials from different state agencies. Such an organization may make

it more difficult to place accountability for the decisions made by the
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committee on any specific agency. Its effectiveness relies heavily on the

determination by the participants that the committee's activities are worthy

of substantial contribution of time and effort. This alternative would add

another level af authority to the governmental system without really solving

the problems of departmental responsibility or' state-local relationships.

In choosing between the above alternatives or other institutional

arrangements, the first consideration should be upon what combination of

state and local control will meet the objectives of the coastal zone

management program. Consideration must also be given to existing govern-

mental organizations, political conditions, including the influence and

power of local governments, and other circumstances indigenous to the

individual state in questions Of particular importance is the consideration

of the strengths and weaknesses of the various levels of government. Local

governments generally have more knowledge of local conditions but also less

resources to devote to management problems and are less able to stand up

to locally powerful developmental interests. State agencies have the

ability to apply programs on more regional basis, to employ analytical

survey and management techniques too expensive for local governments to

duplicate. However, there is the danger of overloading state agencies with

administrative details, and the possible insensitivity of a state level

program to variations in local abilities, needs, desires, and resources.

The alternative suggested by Initiative 43  Washington! seems to

be the most appropriate for many states, although Rhode Island's approach

may be more suitable in smaller states where there are fewer local communities

end different types of areas to represent. Thus, in general, a coastal

management program should be administered by a single department having

authority over all operations of the program, but which delegates much of



78

the implementation of the program to local authorities including authority

to make the decisions concerning projects having only a local impact. In

such a system, planning and inventorying programs as well as the making of

management decisions would be better coordinated. However, opportunities

must be provided for local governmental officials and concerned individuals

to present their views on proposed uses or proposed regulations, hopefully

in a manner which allows more attention to the actual factors involved

than the emotional stands and politically motivated or narrowly self-

interest testimony that most public hearings now provide. Of course,

mechanisms must also be established to obtain the views of other state

agencies on matters that affect the programs they administer.

In cases involving major developmental projects, an assistant

attorney general could be appointed to represent environmental interests

in the agency's deliberations as is provided in Maryland's Power Plant

Siting Program. Such a person could also advocate the position of future

alternatives for the site in question; a viewpoint that is usually neglected

because of the lack of an advocate.

Coordination must also be provided between the state agency

administering the coastal management program and other state agencies

administering programs having an impact on coastal resources such as

highway programs and recreation programs. Ideally, the coastal management

agency should be able to veto or require modification of projects associated

with these programs if it can provide reasonable evidence that the project

in question will have significant adverse effects on environmental quality

or on the public welfare generally. Lf an agency is given this power, there

must be a mechanism for appealing its decision by affected persons, corporate

3nter'oats, local governments, and other state agencjos. Tn tho esse of the
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latter, an inter-agency review board may be appropriate to resolve agency

disagreements. Final review of agency disputes and of appeals by the other

affected entities listed above should be by judicial review. Passage of

legislation such as the Environmental Protection Act of 1970, which was

enacted in Michigan to allow citizens  and other affected groups! to bring

sui.t to prevent environmental degradation, would provide s mechanism for

citizen groups to overturn decisions of the management agency which were

biased towards developmental interests. The courts have traditionally

overturned agency decisions whi.ch were too discriminatory towards economic

interests.

A final consideration in the matter of coastal zone management

arrangements, is the appropriateness of establishing regional organizations,

such as the San Francisco Bay Conservation and Development Commission, to

regulate the shoreline activities of similar regions in other states. These

organizations would have access to local knowledge of the area in question,

but because they are regional organizations, they should be able to resist

development pressures better than local governmental units. Of course,

linkages to coordinate their activities would have to be developed with

the state management agency. En states such as Michigan, where local

governments  township, city, and village! are very powerful in comparison

to county governments, a series of regional organizations may be the best

way to establish linkages between the state and local levels of governments.

The problems involved in communicating with each local government, one by

one, are immense.

STAFF AND FINANCIAL SUPPORT

The undertaking of a comprehensive coastal zone management program,

in the manner described above, will require the allocation af considerable
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financial and staff resources to the program. In addition to appropriations

by the state legislature, there are four main sources of support possible:

application fees could be required with any permits issued under the system

to help defray processing and other program costs; taxes, such as the

petroleum transfer tax in Maine and the electrical production surcharge in

Maryland, could be imposed on coastal activities to cover the costs of

regulating them and the studies needed for effective regulation; financial

and technical assistance which may be available from a federal coastal

zone management program if Congress enacts the program it is presently

considering; and research assistance from university-based programs, such

as the Sea Grant Program. The latter type of assistance is being provided

to Rhode Island, Michigan, Louisiana, and Florida among other states. The

staff hired for the programs must be carefully selected because their work

will provide much of the backbone of the program. In cases where employing

staff for a specific study would. not be feasible, studies could be contracted

with private consulting firms.

RELATIONSHIP TO A FEDERAL COASTAL ZONE MANAGEMENT PROGRAM

While a federal coastal zone management program is needed to

provide financial and technical assistance, it is also needed to provide

policy guidelines to guide the development of state programs and to review

their operation to assure that the national interest is upheld, particularly

concerning the maintenance of a quality environment. On ma]or issues, such

review should be de novo; otherwise, only the most blatantly unwise state

decisions will be overruled. The policy guidelines that should be promul-

gated should be similar to those discussed above in reference to state

programs. In this way, a state enforcing strict regulations would not
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suffer adverse effects from adjoining states which allow unwise use of

their coastal areas. However, the states should be allowed some discretion

as to how much stricter they wish their coastal regulations to be. Thus,

a state could emphasize recreational and conservation uses of their

coastal areas or could allow some industrial development of their coasts

as long as such development did not violate the national guidelines. A

unit of the state coastal management agency should be appointed to act

as liaison with the federal management program and the programs of other

states to promote coordination between the respective programs and

communication of the research and management findings.

A federal coastal zone management program should also provide a

linkage between federal activities which affect the coastal areas of the

states, such as defense, navigation, migratory waterfowl programs, national

seashores, etc., and state coastal zone management programs. One particular

subject upon which attention must be focused, regarding the appropriate

federal-state relationship, is the use of offshore waters within federal

jurisdiction but outside state jurisdiction, especially with regard to the

regulation of such uses as oil and mineral exploitation which may have

significant adverse effects on the state's coastal areas.

As with the coastal management program of a state, the passage

of the national version of Michigan's Environmental Protection Act of

1970 presently being considered in Congress would help assure proper

consideration of environmental factors in any federal coastal zone manage-

ment program and would allow a state to challenge any federal regulation

it thought undermined its efforts to protect the environmental quality of

its coastal areas'
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Finally, a federal coastal zone program should undertake the acquisition

of areas of greater than local significance for wildlife refuges, estuarine

preserves, national seashores, etc., thus enabling state acquisition

programs to concentrate on acquiring areas that may be of significance

from a state viewpoint but not from a regional ar national viewpoints

Programs such as the Land and Water Conservation Fund should be continued

and expanded to allow states to acquire such areas also.

PARTICIPATION OF THE PUBLIC AND OF LOCAL GOVKRNHENTS

It has been mentioned several times in the discussion of the above

issues that the provision must be made for the participation of the public

and local governments in any system of coastal zone management. This point

was considered of sufficient importance to warrant reiteration here. It is

for the public interest that coastal zone management programs are being

initiated and the public should definitely be able to have its views

considered and to require the review of decisions it feels are unjust

or unwise. In a similar vein, local governments. are generally most

cognizant of local conditions and viewpoints and can relieve much of the

administrative burde~ from the state agency, providing they are given the

proper guidance and technical assistance. Local governments are also the

most appropriate unit of government to make the decisions on uses that

have only a local impact. They should also have the right to appeal

decisions by the state agency they believe to be unwise or unjust.

POLITICAL REALITIES

A word should be mentioned about the political feasibility of

instituting such a management program as described above. There is bound
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to be opposition from developmental interests, persons who believe private

property rights should be supreme above all others, and state agencies and

local governments fearful of losing some of their powers. In some states

concessions may have to be made to these interests to get coastal zone

legislation passed. However, the increasing public awareness of the threats

to the environment and the need for regulations to allow rational utilization

of coastal resources has greatly aided the passage of the many pieces of

shoreland and coastal zone management legislation enacted in the past three

years. If sustained, these factors should enable legislation to be passed

that would not have had a chance in the past. Furthermore, the passage

of national coastal zone legislation should spur the development of coastal

zone legislation at the state level. The mere possibility of the passage

of such legi,slation has been partially responsible for the proliferation

of coastal zone planning programs in the past couple of years.

Once such legislation has been passed at the state and federal

level, public attention must be turned to the funding and staffing of

such programs and to the manner in which its provisions are implemented.

Too often the public and citizen groups believe that the battle has been

won with the passage af legislation. However, without adequate staff and

funding and continued scrutiny, passage of legislation accomplishes very

little.



CHAPTER 5

AREAS FOR FUTURE RESEARCH

INTRODUCTION

There are several aspects that are relevant to the discussion of

coastal zone management programs but which could be touched upon only

tangentially or not at all in this paper. These areas will be described

briefly in hopes future researchers will discuss them.

OFF SHORE MANAGEMENT PROGRAMS

Probably the most critical need is for a survey and analysis of

management programs regulating activities occurring in offshore waters

which discusses how such programs can be combined with the shoreland

management programs discussed in this report to form comprehensive coastal

management programs. Examples of such programs are the Offshore Mineral

Resource Law passed in Massachusetts in 1968, Florida's Aquaculture

Program established in 1969, and New Jersey's legislation prohibiting

the dumping of wastes and refuse in offshore waters passed in 1970, not

to mention the dredge and fill laws passed by many states primarily to

protect navigational rights but which may have some broader implications

and laws directed towards control of oil pollution. Examination should

also be made of existing federal regulations and what effect they have on

state programs. This is of particular importance in relation to activities

occurring beyond the limit of state jurisdiction but within federal juris-

diction, where, therefore, federal regulations are the sole authority.

Many of the regulations pertaining to coastal waters are aimed

at regulating how coastal resources are to be allocated among vnrfnno
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exploitative interests with little attention being given to environmental

concerns. More and more developmental pressures are being placed on such

resources and rational methods must be developed to regulate their utili-

zation so that they will not be over-exploited and so that the vitality

of the area's ecosystem will be maintained. Attention must be placed on

what type of regulation programs would be appropriate and how those

regulation programs would fit into a comprehensive coastal zone management

program covering the regulation of both shoreland and offshore activities.

LEGAL TRENDS

Of prime importance is an investigation of the legal precedents

being set in the field of coastal zone management and of the public

trust doctrine movement now gathering momentum. Briefly this doctrine

holds that a state's natural resources are being held in trust for the

benefit of all its citizens and that private concerns cannot undertake

activities that would violate this public trust. Such a doctrine has

great potential regarding the question of the constitutionality of

regulations placing restrictions on the ways a private property owner

can use his land. It also permits stricter regulation of the use of

all-terrain vehicles and other exploitative uses of public lands. One

of the ma]or manifestations of this movement is the campaign to get laws

similar to Michigan's Environmental Protection Act of l970 passed at the

state and local level so that citizens can institute court suits to

prevent environmental degradation by private interests or by the action

or inaction of state agencies. Massachusetts and Connecticut have passed

such legislation while Florida, Illinois, and Minnesota have passed

weaker versions. Congress is presently considering similar legislation
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on the national level. The concept of public trust doctrine as it applies

to environmental management is discussed in detail in a book by Professor

Environment: A Strate for Citizen Action.

INTERACTION WITH FEDERAL GOVERNMENT PROGRAMS

The federal government undertakes many programs that have an. impact

on a state's coastal area. Besides the regulation of offshore activities

mentioned above, the federal government also regulates navigation, inter-

state commerce, fishing operations, the use of national forest areas, and

migratory waterfowl programs, as well as defense and similar activities.

Furthermore, federal programs, such as those involving recreation and

highway development, have significant impact on coastal activities.

Research must be undertaken into the mechanisms a state coastal zone

program can utilize in coping with the effects of such programs in its

attempt to regulate coastal activities. Similar research needs to be

undertaken regarding the development of a federal coastal zone program.

IMPACT OF OTHER STATE PROGRAMS

Just as the federal government undertakes many programs that

indirectly have major impacts on coastal areas, so do many state agencies.

The effects of such state agency programs need to be investigated in

detail so that appropriate mechanisms can be developed to coordinate the

activities of such programs with that of a coastal zone management program

so that adverse effects on coastal resources can be minimized. Attention

should be particularly focused on the potential adverse impact of programs

such as those related to the provision of intensive recreation facilities.
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While the purpose of such programs is commendable, there is a danger that

if they are carried too far they will place extreme demands on coastal

resources.

ENVIRONNENTAL LEGISLATION

There have been several pieces of environmental legislation

recently passed or applied that have a maj or impact on the regulatio~ of

coastal zone activities. On the federal level, there have been the

National Environmental Policy Act  NEPA! which requires environmental

impact statements on all federally funded programs; water, air, and solid

waste pollution control programs; enforcement of the provisions of the

1899 Refuse Act; legislation establishing national seashores; etc. On

the state level, air, water, and solid waste pollution control programs

have been instituted; California and Washington have passed state "NEPA"

programs; many states have enacted subdivision regulations which are

applicable to the problems of controlling the burgeoning growth and

recreational homes in coastal areas; etc. The implications of these

programs on coastal zone management need to be considered.

Similarly, attention needs to be focused on the relationship

between coastal zone management programs and the national and state land

use programs that have been proposed. As the experience of Hawaii

indicates, a state land use program does not eliminate the need for a program

devoted to the special needs of coastal zone areas. Coastal zone manage-

ment programs should be developed so that they will be compatible with

state-wide land use systems. The experience gained in the implementation

of coastal zone management programs can be invaluable in the development

of land use programs.
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Related to such considerations is the question of whether and how

state land use inventory systems, such as have been developed in New York

and Minnesota, could be employed to meet the requirements for inventorying

coastal zone resources and establishing beachmarks. Linkages between the

data systems of the two programs  coastal management and state-wide land

use! could help to assure compatibility between them.

SPECIFIC STATE COASTAL ZONK PROGRAMS

In addition to surveys such as this report, there is a need for

case studies concerned with the problems encountered in the development

of coastal zone programs. Such studies could have one of two focal

points. Attention can be focused on how a coastal zone management program

should be developed in light of the conditions existing in a particular

state and the considerations raised above. Such a study should include an

examination of the institutional changes that would be needed for the

effective implementation of a coastal zone management program. Study of

the changes in perceptions that would be needed on the part of state

agencies and legislative officials for the institution of an ecologically-

based program would be an invaluable addition to such a study, particularly

if it included methods of inducing such changes. The alternative is a case

study of the implementatio~ of a coastal zone management program for the

purpose of showing its strengths and weaknesses and how it could be

adapted for other states.

Thus, there are many areas that still need research. It is hoped

that the information contained in this report will be useful in future

attempts to fulfill these needs.
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CHAPTER 1

MASSACHUSETTS

WETLANDS PRESERVATION

Massachusetts was one of the first states in the nation to take

action to preserve its coastal resources, enacting during the 1960's a

series of laws designed to protect its remaining wetlands. During the

previous decades the state had lost many of its wetlands due to dredging

and filling. This fact and a growing recognition of the value of the

state's coastal salt marshes and estuaries to marine fisheries and the

state's shellfish resources led to the passage of the Jones Act in 1963.

The Jones Act  Act 46-1963!

This legislation essentially requires a Dual Layer system covering

any dredging or filling of coastal wetlands' Notice must be given thirty

days prior to the proposed date, for the commencement of any prospect in-

volving dredging and filling, to the local authorities, the Director of

the Division of Marine Fisheries of the State Department of Natural

Resources, and the Director of the State Department of Public Works.

Such notice must describe the nature of the prospect, its purpose, the

person doing the alterati.on, the area to be altered, the extent of the

alteration, the ~sans by which proper drainage wi11 be obtained, and a

key map locating the area in the state.

Upon receipt of such a notice, the selectmen  of a town! or

licensing agency  of a city! must hold a public hearing on the proposed

dredging or filling within fourteen days. Based on the results of such

a hearing, they "may recommend the installation of such bulkheads, bar-

riers or other protective measures as may protect the public interest."

92
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Their recommendations are to be forwarded to the Department of Natural

Resources within seven days after the hearings.

The State Department of Public Works has the responsibility of

determining if the dredging would prove harmful to any harbor, other

navigable tide waters, or any natural barrier that provides protection

against erosio~ by the sea for land bordering on the sea, or for adjacent

upland areas. If such a determination is made, the Department may obtain

an injunction prohibiting such alteration or have imposed the applicable

criminal penalty, a fine of not more than five hundred dollars.

The Director of Marine Fisheries may impose such conditions as

he determines necessary to protect any shellfish or marine fisheries in

the area of the work. However, for the Director to take action, it must

be determined that the area to be affected is, in fact, necessary for the

protection of shellfish or marine fisheries and that it would be adversely

affected. The Director can not actually prohibit a project, but only

impose modifications that are necessary to protect marine life.

Thus, this law has its weaknesses but it provides a means to slow

down the destruction of coastal wetlands until more permanent measures

for their protection can be instituted. The validity of this law has

been tested in court. In the case of Commissioner of Natural Resources

et al v.s. S. Vol e 6 Co. Inc., the Nassachusetts Superior Court ruled

that law was a valid exercise of police power and that protecting the

marine fisheries was a public purpose for which the law was properly

enacted, but it sent the case back to the trial court for determi nation

whether, in this particular case, the value of the land in question had

been so impaired that a taking of eminent domain would be required.
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The Coast Wetlands Protection Act of 1965  Act 768-1965!

The Coastal Wetlands Protection Act of 1965 is the keystone to

Massachusetts' effort to save its wetlands. This Law authorizes the Corn-

missioner of Natural Resources to "adopt, amend, modify, or repeal

orders regulating, restricting or prohibiting dredging, filling, removing

or otherwise altering, or polluting coastal wetlands." The term "coastal

wetlands" is defined inclusively as "any bank, marsh, swamp, meadow, flat

or other low land subject to tidal action or coastal storm flowage and

such contiguous land as the Commissioner reasonably deems necessary to

affect by any such order in carrying out the purposes of this section."

The activities of the Department of Public Works, the State Reclamation

Board, and those activities involving mosquito control projects were

exempted from the provisions of this act.

By issuing restrictive orders in accordance with the provisions

of this act, the Commissioner can, in effect, enforce easements to pre-

vent any alteration of land which might adversely affect the coastal

wetlands. Furthermore, such orders are required to be recorded at the

local registry of deeds and can not be changed except by the same process.

Public hearings are required at least twenty-one days before the imposi-

tion of such an order, Appeals to the Superior Court are allowed by any

affected land owner within ninety days of receipt of notice of such an

order for determination whether such an order "so restricts the use of

his property as to deprive him of the practical uses thereof and is

therefore an unreasonable exercise of the police power because the order

constitutes the equivalent of a taking without compensation." If such1I 7

a finding is made, the law allows the state to replace the order by

negotiated purchase of the full title to the land or of lesser interests



such as an easement and to employ its eminent domain powers if necessary

to obtain such rights.

The state's position in such cases ie strengthened by the fact

that a land owner must prove clear ownership before a court will consider

sustaining such an appeal. Since the titles to much of the coastal area

are vague and subject to challenge and the title searches needed to clear

such titles are very expensive, the above requirement has foreclosed the

possibility of challenges on many wetland areas.

The provisions of this act are implemented in the following manner:

the boundaries of the wetlands areas to be protected are determined from

Coast and Geodetic Survey maps  and aerial photos, when available!;

meetings are held with the local governments in addition to the public

hearings required by law to clear up any questions regarding the pro-

posed boundaries. After such meetings and hearings, any revisions

thought appropriate are made and the proposed orders  which specify the

areas to be covered! are submitted to the Board of Natural Resources 8

for final approval. As stated above, provisions have been made for

appeal of the Board's decisions. The entire process generally takes

from nine months to a year. The priorities for review of areas for in-

c I'us ion in the sys tern are based on cons ideration of the devel opment-

al pressures on the value of the wetlands involved. As of June 30, 1971,

restrictive orders had been proposed on 22,810 acres and recorded on

l8,000 acres out of the 43,166 acres potentially subject to the provisions

of this law. It is estimated that it vill take two more years to include

all the state's coastal wetlands under the protection of such orders.

Commentary

Thus, this law gives the state strong powers to protect its coastal

wetlands while interfering with the rights of land owners only as much as



necessary to provide such protection. It has been generally well received

by local citizens and land owners where it has been applied. Land owners

generally benefit from the knowledge that neighboring wetlands will not

be destroyed, and the impositian of such orders will interfere with their

rights as little as possible, especially in camparisan ta the alternative

of acquisition af their lands by the state. The local governments are in

favor of the program because it provides a means for protecting their

wetlands resources without destroying their tax base. The lands affected

generally remain in private hands with the restrictions imposed by the

state orders simply prohibiting certain types of developments and acti-

vities.

The Hatch Act Act 220-1965!

The state legislature of Massachusetts has also passed two laws

to protect inland waters similar to those passed to protect the coastal

wetlands, although they are somewhat less inclusive. The Hatch Act,

passed in l965, provides a Dual Layer system, similar to that of the

Jones Act, ta protect the inland wetlands because of their value as

natural flood protection areas and underground water recharge areas.

The local authorities may recommend such protective measures as are

necessary to protect the public interest. The state Department of

Natural Resources can obtain a cease and desist order to stop any

dredging or filling if it can prove that the wetlands involved are

necessary for preservation of private ar public water supplies or for

proper flood control. A 197l amendment to the act provided a penalty

af from $1,000 to $5,000 or a maximum jail sentence of not more than

two years or both for violation of the provisions of the Act.
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Commentary

Since it is difficult to justify the preservation of inland wet-

lands on the above grounds, this law has had limited effect although it

has stopped some blatant incursions against inland wetlands and has

opened wetlands activities to public scrutiny. The mast important effect

has been to draw attention to the need ta protect the inland wetlands and

to act as a stap-gap measure until more comprehensive legislation could

be passed.

The Inland Wetlands Protection Act of 1968  Act 444-1968!

In 1968, the Inland Wetlands Protection Act of 1968 was passed

containing provisions similar to that of the Coastal Wetlands Protection

Act of 1965 and cavering lands subject to flooding by fresh water as well

as permanent wetlands. The provisions of this law are weakened by the

restricition that the state cannot enforce orders on land owners if they

object within ninety days of receipt of an order and can prove ownership

to the land. However, the state Department of Natural Resources can ne-

gotiate for purchase of such land or easements thereto or use its eminent

domain powers to achieve the purposes of the act subject to the approval

of the Board of Natural Resources and the Governor. The powers of the

Department were somewhat lessened by inclusion af a "home rule" provision

which stipulated that if the local authorities did not approve the Depart-

ment's order, the adaption of such an order could not occur far one year.

The number of state agencies excluded from the law was increased from the

Department of Public Works, State Reclamatian Board, and those undertaking

authorized mosquito control projects  exempted by the 1965 Coastal Wetlands

Protection Act! to include also the Department of Public Health, the Metro-

politan District Commission, the Division of Fisheries and Game, and the
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Massachusetts Aeronautics Commission. In addition, agricultural land

was exempted from the provisions of this act.

Comment ary

The task of protecting lands under this law is much greater than

under the Coastal Wetlands Protection Act since orders must be issued

covering 300,000 acres of inland wetlands compared to the 45,000 acre8

of coastal wetlands. Since this program is gust commencing and it is

estimated that it will take perhaps ten years to complete, there is still

a need for local communities to pass wetlands and flood plain zoning

regulations to bolster the provisions of the Jones and Hatch Acts to

preserve the wetlands until they can be covered. Furthermore, since

public access is not provided for by either the Coastal Wetlands Protec-

tion Act or the Inland Wetlands Protection Act, additional acquisitions

of such lands will be necessary to provide such access.

MASSACHUSETTS COMMISSION ON OCEAN MANAGEMENT

In May, 1968, the Massachusetts Commission on Ocean Management

was created by Executive Order No. 59 to develop a comprehensive long-

range estuarine area management plan and to determine the most appropriate

agency to carry out such a plan. No information was available at the time

this report was written as to the progress on development of the plan or

on the Commission itself.
10

CONSERVATION COMMISSIONS

Much of the progress that has been made under the Massachusetts

Wetlands Acts would not have been possible without the existence of a

system of local Conservation Commissions throughout the state. Because
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these Commissions have proven to be an invaluable 1 ink between the state

and local governments and have thus made possible many environmental

programs, they will be discussed here as Massachusett:s ' second valuable

innovation relati,ng to ahorel ands management programs  in addition to

its wetlands legislation!.

The Conservation Commission Act;  Act 223-1957!

In 1957, the Massachusetts legislature passed the Conservation

Commission Act  Act 223-1957! in response to the threat to a marsh in

Ipswich by a dredge and fill project.. Instead of a purely local response

to the problem, John Dolan, state representative from Ipswich who had a

strong interest in conservation matters, saw the opportunity to enact

state enabling legislation which would allow any town or municipality

in the state to take action to prevent environmental deterioration.

The Conservation Commission Act stipulated that the purpose of

Conservation Commissions was for "the promotion and development of the

natural resources and for the protection of the watershed resources"

of the local entities involved. A Commission, once established by a town

or city, was to "conduct researches into its local land areas and to seek

to coordinate the activities of unofficial bodies organized for similar

purposes" and was given authority to publish materials it thought neces-

sary to carry out its work. Each Commission was also mandated to keep an

index on all open areas and marsh lands, swamps and other wetlands in

order to recommend to the local government and  with the local government's

permission! to the state government programs for "the better promotion,

development, or utilization of all such areas." The Commissions weretll4

to consist of from three to seven people appointed by the mayor  or the

selectmen in the case of a town!, The Commissi.ons were also given the
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authority to:

receive gifts of property, both real and personal, in the
name of the city or town, subject to the approval of the
city council in a city or the selectmen, such gifts to be
managed and controlled by the commission for the purposes
of this section. Said commission may acquire by gift,
purchase, grant, bequest, device, lease, or otherwise the
fee in such land or water rights or any lesser interest,
development right, easement, covenant, or other contrac-
tual right including conveyances or conditions or with
limitations or revisions, as may be necessary to acquire,
maintain, improve, protect, limit the further use of or
otherwise conserve and properly utilize open spaces and
other land and water areas within their city or town and
shaH manage and control the same. 15

Furthermore, the local government, upon written request of the Conser-

vation Commission, was authorized to take any land or water under its

jurisdiction by a 2/3 vote of the city council  or a 2/3 vote at a town

meeting in the case of a town! for the purpose of putting it under the

jurisdiction and control of the Commission.

I lementation of the Act

Although this act provided the basic framework for the Commission

program, only 19 communities  out of 351! took advantage of it during

the first three years after its passage. In 1960, the newly appointed

Commissioner of Natural Resources, Charles H. W. Foster, realized the

potential significance of the Conservation Commissions as locally-oriented

action groups and took steps to encourage their development throughout the

state. He recognized that one of the problems hampering their spread was

the lack of any mechanism for local-state interaction and communication.

To remedy this situation he ordered a town-by-town survey by the Depart-

ment's Division of Law and Enforcement to determine the status of the

Conservation Commi,ssion idea in each town and city and to explain the

provisions of the Conservation Commission Act and the opportunities it
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presented for local action. As a result of the survey it was found that

lack of knowledge of the Conservation Commission Act was the most impor-

tant factor limiting its spread.

Acting on this finding, the Department undertook a major promo-

tional effort to build support for the movement. Conservation and citizen

groups as well as local government officials were contacted. With finan-

cial help from the Carling Corporation, a Conference on Conservation was

held at the Harvard Business School, in the Spring of 1960, at which the

provisions of the Conservation Commission Act were discussed and booklets

describing its implications were passed out to the conferees. As a result

of its promotional activities the Conservation Commission movement began

to grow rapidly, with 25 towns establishing Commissions in 1960; 52 in

1961; 46 in 1962; and 36 in 1963. By 1964, 205 cities and towns had

established Commissions.

Further Develo ments

The 1957 Conservation Commission Act laid the basic framework for

local involvement in environmental matters by giving official approval to

direct citizen involvement in conservation planning and by providing the

potential for continuing coordination and review at the local level in-

stead of repeated responses to crisis. Three developments in 1960 and

1961 added significantly to the power of the conservation movement:

The Massachusetts Self-Help Act  Act 517-1960! was passed providing

financial assistance to communities which had established Conservation

Commissions, to assist them in acquiring lands and waters for conservation

purposes and in developing long-range resource planning. The emphasis was

placed on preservation of areas in the natural state and the provision of

non-intensive recreation. Towns were to be reimbursed for up to 50
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percent of their costs provided each prospect had the prior approval of

the Commissioner of Natural Resources and was undertaken in compliance

with such approval. This law provided an incentive for each Commission

to get larger appropriations from its local government for its operations

because such appropriations would now be matched by state funds. It also

provided Massachusetts with a headstsrt over other states in meeting the

requirements of federal assistance programs such as the Federal Open Space

Program of the Housing Act of 1971 and the Land and Water Conservation

Fund of 1965.

Second, a statewide organization of Conservation Commissions was

formed on February 16, 1961, to provide for the exchange of information

and ideas among individual Commissions, to provide a united, coordinated

front for supporting environmenta1 legislation in the state legislature,

and to promote public education concerning preservation and management of

open areas and natural resources generally.

Third, the Department of Natural Resources established the means

whereby local communities could receive the technical assistance they

needed from the various agencies of the state government. Previously,

the Department of Natural Resources had kept in contact with the local

groups interested in natural resources as had the extension services of

the Agriculture Department, but there had been no mechanism to coordinate

the assistance of the state agencies to solve a local problem. To meet

this need, the Department of Natural Resources created five regional

offices and appointed a representative of the Department as contact

person for Conservation Commission activities in each region. These

contact persons had the responsibility of calling together representatives

from the various state  and later on federal! agencies when a request for
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assistance was received fram local agencies. Through this arrangement

local people could be assisted in meeting their problems and the agency

representatives could develop more understanding of the local problems

and observe how their agency's mission related to those of other state

and federal agencies.

In l963, legislation was passed to stzeamline the extension acti-

vities of the Agriculture Department. and to formalize the Department of

Natural Resources as the lead agency in resource matters. A Division

was formally established in the Department of Natural Resources to coor-

dinate all interactions with Conservation Commissions and to administer

the Self-Help Programs, since the previous informal mechanisms could no

longer keep up with the expanding program. Also, a member of the State

Association of Conservation Commissions was added to the Soil and Mater

Conservation Districts Committee, which coozdinated local soil conserva-

tion programs with those of the U.S. Soil Conservation Service to en-

courage more involvement of the individual Conservation Commissions with

soil conservation pro!ects.

In addition, the Commissions' importance grew during the early

1960's as local planning agencies recognized them as valuable sources

of help in resource problems rather than threats to their bureaucratic

role. By the late 1960's, the Commissions' rale in resource planning

had been so firmly recognized that all Self-Help grants were tied to

the existence of a long-range conservation plan.

The impact of Conservation Commissions on the various local com-

munities in Massachusetts has varied greatly depending upon the capa-

bilities of the membezs of a Commission, the length of time it has been
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in existence, and the acceptance it has received from the local govern-

ment and townspeople. The most active Commissions have generally started

with an interest in receiving land for open space and marshland preser-

vation and other such projects. They have then become involved in ob-

taining the support of governmental institutions and the general public

and have eventually become involved in developing new perspectives in

the planning of the use of the natural resources in their area. While

the Commissions have not been the total answer to the problem of environ-

mental management in Nassachusetts, they have been responsible for the

successful execution of many environmental programs and for the develop-

ment of the public support necessary to implement such programs. In fact,

the local interest developed through the planning done in conjunction with

the Conservation Commissions has assured the implementation of planning

programs developed with their assistance while many comprehensive plans

drawn up by private consulting firms under the "701 Grants Program" have

ended up gathering dust on the shelf. It appears that such work done by

private consulting firms does not develop the same understanding and com-

mitment on the part of the general public as programs developed with the

assistance of Conservation Commissions.

Pinally, it should be mentioned that the Conservation Commission

system has provided a valuable link as a state-localliaison whereby not

only can local communities obtain assistance from the state agencies but

the state agencies can gain valuable information concerning local views

and knowledge from the communities. The Commissions have also become a

valuable ally in passing legislation and in building support for state

environmental programs such as those supported hy recreational bond

issues.
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It should be noted here that the Conservation Commissions are

not a substitute for active citizen groups because they are part of the

official structure, and thus lack the freedom to act and to represent

particular points of view that the private groups have. The Commissions'

structure, instead, lends itself to being a liaison between such citizen

groups and the local and state governments.

The Conservation Commission concept has spread to several other

states. As of 1970, all of the New England States, except Vermont, and

New York and New Jersey had. some system of Conservation Commissions.

While no one type of organization has been universally acceptable because

of the need to adapt to local conditions, certain features have been found

to be quite beneficial to the success of a Conservation Commission system:

First, the success of local Commissions is strongly dependent upon

the amount of support, encouragement and assistance offered by the state

government. While technical assistance and the cooperation of state

agencies is needed, special financial assistance to local Commissions has

definitely helped encourage their development and increase the leverage

of the Commissions with local governments.

Second, a strong state association provides support to the Com-

mission movement as a whole, giving encouragement to weaker Commissions

and providing a mechanism for cooperative efforts among the local Com-

missions.

Third, a state-enabling law, even where not specifically needed,

provides valuable publicity and official sanction to the concept, im-

proving the possibility that local communities will take advantage of

the opportunity to establish their own Commissiore. Such legislation will

also assure compatible organizational structures among the individual Cora-

missions making regional cooperation among them easier.



106

Finally, the strength of a Commission lies in its members, par-

ticularly the chairmen. Their ability to develop innovative ideas and

public support for the Commission's pro]ects and their commitment to the

Commission's work are of ultimate importance for the success of the Com-

mission. Xt has been f ound in many communities that a diverse membership,

consisting of more than conservationists, has been beneficial in developing

public support and in encouraging other citizens to volunteer their time

to Commission pro!ects.
16
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FOOTNOTES

In developing this section on wetlands preservation legislation,
Bengamin Mason's report, Wetlands Protection Laws of Massachusetts,
 Conservation Law Foundation, Boston, Massachusetts, 1968!, was an in-
valuable help.

2Copies of the Jones Act and the other acts described in this
section can be found in Appendix A.

3The Coastal Wetlands Dredge and Fill Law of 1963  Jones Act-
Act 46-1963!, as amended.

Natural Resources vs. ST Volpe 6 Co., Inc.,
Vol. 349, p. 104 et se .; New England Reporter, 2nd
�965!, [349 Mass. 10 ; 206 N. E. 2nd 666 �965! ].

The Coastal Wetlands Protection Act of 1965,  Act 768-1965!.

Ibid.

Ibid.

BThe Board is composed of seven persons appointed by the Governor.
It meets periodically throughout the year to make final determination on
the actions proposed by the Department of Natural Resources. Theoretically,
at least, it is supposed to provide a check against arbitrary decisions
made by the Director of Natural Resources and to provide citizen review
of the department's actions. The report, Mana in the Environment: Nine
States Look for New Answers,  Elizabeth H. Haskell, Project Director,
Woodrow Wilson International Center for Scholars, Smithsonian Institution,
Washington, D.C., 1971! discusses in considerable detail the merits and
drawbacks of such boards and commissions set up to overview the actions
of administrative departments.

9 Interview with Russ Davenport of the Division of Water Resources
of the Massachusetts Department of Natural Resources, July 7, 1971 and
letter of August 26, 1971,  in response to request for information! from
Russ Davenport of the Massachusetts Department of Natural Resources.

The National Estuarine Pollution Stud ,  U.S. Department of the
Interior, Washington, 1970!, p. 376.

In developing this section, Andrew J.W. Scheffey's report, Con-
servation Commission in Massachusetts  Conservation Foundation, Washington,
D.C., 1969! was heavily relied upon.

Act 223-1957  Conservation Commission Act!, as amended.

1 3 Ibid
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'"Ibid.

"<bid.

This summary of the features needed to develop a strong Con-
servation Commission system is based on the material~ in Conservation
Commissions in Maasachuset ts, pp. 166-170.
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CHAPTER 2

MAINE

WETLANDS PRESERVATION

Act 348-1967

In 1967, the Maine State Legislature, impressed by the Coastal

Wetlands Protection Act enacted by the Massachusetts legislature two

years earlier, passed its own Wetlands Act  Act 348-1967!.

This act provided that:

No person, agency, or municipality shall remove, fill,
dredge, or drain sanitary sewage inta, or otherwise alter
any coastal wetland, as defined herein, without filing
written notice of his intention to do so, including such
plans as may be necessary to describe the proposed acti-
vity, with the municipal offices in the municipality
affected and with the Wetlands Control Board.

The Wetland Control Board is an interagency committee that was

established to administer the provisions of the Wetlands Act. Its

members are the Commissioners of Sea and Shore Fisheries and of Inland

Fisheries and Game, the Chairmen of the Environmental Improvement Com-

mission and the State Highway Commission, the Forest Commissioner, and

the Commissioner of Health and Welfare, or their delegates.

A 1969 amendment to the act defined "coastal wetlands" as "any

swamp, marsh, bog, beach, flat or other contiguous lowland above extreme

low water which is subject to tidal action or normal storm flowage at

any time excepting period of maximum storm activity.""

This legislation requires that hearings be held by the municipality

with the hearing record sent to the Wetlands Control Board on each pro-

posed activity. If both bodies approve the proposed alteration, a permit

is to be issued within seven days af the hearing. Either body can reject
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an application if it believes that:

the proposal would threaten the public safety, health, or
welfare, would adversely affect the value or enjoyment of
the property of the abutting owners, or would be damaging
to the conservation of public or private water supplies or
of wildlife or freshwater, estuarine, or marine fisheries.

Conditional permits can be issued to allow the municipality or

the Wetlands Control Board to impose such restrictions as they deem

necessary to protect the public interest. Each permit application is

to be accompanied by a $30 application fee to cover administrative costs.

A 1969 amendment to the act requires that all permits be recorded

by the owner within 30 days with the registry af deeds for the county in

which the wetland is located, or the permit would be void. Appeals of

denials of permits or issuance of conditional permits are allowed within

30 days of the permit decision to determine whether the action taken is

an unreasonable exercise of police power or constitutes the equivalent of

a taking without compensation.

A 1971 amendment to the act provided that all permits would become

void three years after they were issued precluding the possibility that

projects, which had been approved several years earlier under conditions

existing then, would still be undertaken even though changes in circum-

stances had made such action no longer appropriate.

Violators of the provisions of the act are to be subject ta a fine

of not more than $500. Any f illing, dredging, draining, altering, or

removal of materials undertaken without a permit or contrary to the pro-

evidence that the property owner of the wetlands on which such action

occurred has committed a violation of the act. No actual witnessing of

the activity or proof of willful intent is necessary for prosecution of
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such a violation. In addition, any person may file suit to have the

Superior Court issue a restraining order to stop any continuing viola-

tion of the provisions of the act and, where appropriate, to have the

court order restoration of the affected area at the violator's expense.

Such strong violation provisions should make it possible to enforce the

provisions of the act effectively.

Commentary

While the provision providing for municipal review of a permit

before it is submitted to the Wetlands Control Board is admirable in

concept and precluded municipal opposition to the act that might have

occurred if such a clause had not been provided, it has not been as

effective as hoped. Many municipalities have routinely approved permit

applications in the absence of overwhelming local sentiment against such

approval in order to avoid having to defend their denial of a permit in

a court suit. Thus, they leave it up to the Board to deny the permit

and to face the responsibility of defending the decision in court. 6

Furthermore, no funds are directly appropriated to carry out the

provisions of the act. The Board members meet as often as necessary to

process applications and utilize the personnel of their respective depart-

ments for staff services to the Board's activities when such assistance

is required. 7

This act differs from the Massachusetts Coastal Protection Act of

1965 in that it does not require any systematic inventory of the wetlands

of the state and the subsequent issuance of restrictive orders to be

placed on the deeds of wetland properties. Instead, it merely requires

that the permits that are granted be recorded at the registry of deeds.

This difference undoubtedly made the act much less expensive to adminJstcr
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but at the same time required decisions in a case«by-case manner rather

than on the basis of a comprehensive survey, thus creating the possibility

that the quality of the state's wetlands would be nibbled away by a series

of small concessions to permit applicants.

Act 541-1971

By passing Act 541, the 1971 state legislature enacted the neces-

sary legislative authority to remedy the above-mentioned deficiency.

The provisions of Act 541 are almost identical to those of the Massachusetts

Coastal Wetlands Protection Act of 1965, thus giving Maine's Wetlands Con-

trol Board the necessary authority to institute a wetland survey program

so that restrictive orders could be placed on wetlands areas in the same

manner as Massachusetts has been doing under the Coastal Wetlands Pro-

tection Act.

Under the provisions of Act 541, the Wetlands Control Board is

authorized to "adopt, amend, modify or repeal orders regulating, res-

tricting, or prohibiting dredging, filling, removing, or otherwise

altering any coastal wetland or draining or depositing sanitary sewage

into or on any coastal wetland or otherwise polluting the same" for the

purpose of promoting "the public safety, health, and welfare, the pro-

tection of public and private property and the conservation of public

ar private water supplies, wildlife and freshwater, estuarine, and

marine fisheries."

Before adopting any such orders, the Board is to hold a public

hearing in the municipality in which the affected wetlands are located

after giving notice to the local governmental officials, affected land-

owners, and the general public. Once an order has been adopted, a copy

of it is to be placed, along with a map of the wetlands affected and a



list of the affected landowners, in the county registry of deeds. Zn

addition, copies of the order are to be sent to the affected landowners

by registered or certified mail.

Within 90 days after the issuance of the order, any person having

a recorded interest in the affected wetlands may challenge the consti-

tutionality of the order by appeal to the Superior Court. If the order

is found to be an unreasonable taking without compensation, the affected

wetland is to be exempted from the proposed order, but the effect of the

court's ruling is to be restricted to property of the appellant. No

damages are to be awarded to the appellant' as the result of the ruling.

However, the exemption of the wetlands in question by the court's ruling

is to be recorded at the local registry of deeds.

With respect to such exempted wetlands, the Board may negotiate

for the purchase of such wetlands if, after an appraisal such action

is thought to be necessary to carry out the purposes of the Act. After

negotiating for 60 days for the purchase of such lands, the Wetlands

Control Board, by determining that an emergency condition exists regarding

achieving the purposes of the Act, may acquire, with the consent of the

governor and council, the fee simple or lesser interests in such wetlands

by eminent domain.

Violation of the provisions of this act or an order of the Wetlands

Control Board sub]ects the violator to a fine of not more than $500. In

addition, the Superior Court nay institute a restraining order to stop a

continuing violation of an order or the provisions of the Act and, if the

situation warrants, require the violator to restore the affected wetlands

as near as possible to its original condition.
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Commen tary

Thus, the Wetlands Contro1 Board has been given sufficient legis-

lative authority to institute a program to adequately protect its coastal

wetlands. However, to do so, adequate funding and staff must be devoted

to the program.

Court Review of the Provisions of Act 348

One test case has been undertaken under this Act. In State v.s.

Johnson, the Maine Supreme Court decided, in this particular case, that

since the defendant's wetland property was deemed to have no commercial

value unless it was filled in so that cottages could be built on it, the

restriction issued by the Wetlands Control Board prohibiting him from

doing so was an unreasonable exercise of police power and equivalent to

a taking without compensation. The Court did not rule on the constitu-

tionality of the Act as it was applied in other situations. 10

According to the opinion of legal authorities concerning this

case, the Maine Supreme Court's decision, while somewhat distressing,

need not inhibit the Act's enforcement in other instances. The circum-

stances surrounding the State v.s. Johnson case were somewhat unusual.

The land in question was bought by Dr, and Mrs. Johnson, before the

Wetlands Act was passed, solely for the purpose of having it developed,

and it was located in an area in which such development had previously

taken place without any objections. Thus, the Johnsons were not merely

speculating but had a reasonable expectation of developing their land

for cottage lots. More important, the state did not dispute the fact

that the land had no commercia1 value without filling. No reference was

made of its value to marine fisheries and estuarine life or its educa-

tional or passive recreation potential. Instead, the state based its



case on the validity of its police powers in such a case and the lack

of an undue burden on the landowner. The state also made no reference

to its possible claims regarding use of the land based on Colonial

ordinances or to possible damage to state lands adjoining the Johnson

property from the filling and the construction of the cottage lots.

Thus, it is thought that with a different argument the state

would be likely to win other such cases.

Wetland Ac uisition

Both the Department of Inland Fisheries and Game and the State

Park Commission are undertaking coastal land acquisition programs. Funding

for the acquisition of wetlands for waterfowl purposes amounts to about

$20,000 annually. The State Parks Commission has acquired twenty-two

miles of waterfront  not necessarily wetlands! valued at three million

dollars and plans to acquire substantially more under a new bond issue. 12

SITE LOCATION REGULATION

Act 571-1970

In 1970, the Maine State Legislature passed two other innovative

acts regarding coastal management as part of an "Environmental Protec-

tion Package" of legislation. Act 571  Act 571-1970! provides that the

permission of the Environmental Improvement Commission is necessary for

any commercial or industrial development which  a! requires a license

f rom the Commission  in accordance with the enf orcement of air and water

pollution contxol standards!,  b! covers more than 20 acres of land,

 c! involves drilling for or excavating natural resources  except for

pits of less than five acres or borrow pits for sand, fill, or gravel

regulated by the state highway department!, or  d! involves structures
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on a single parcel of land which have a ground area of 60,000 feet or

greater.

The Environmental Commission is composed of ten members appointed

by the Governor; two representing manufacturing interests; two, guni-

cipalities; two, the public generally; two, conservation interests; and

two who are knowledgeable in matters concerning air pollution. It was

established in the middle 1960's to administer the state's air and water

pollution control programs and has since taken on the administration of

other environmental programs. Members of the Commission receive ten

dollars for each day they devote to C ommission business in addition to

compensation for expenses incurred as a result of C ommission business.

To carry out the administrative duties and direct the activities of the

staff of the Commission, a full-time director has been appointed by the

Commission.

The Commission is required, within fourteen days after receiving

a request for permission to undertake a development, either to give ap-

proval or schedule a public hearing to further investigate the impact

of the development. Approval of a project is to be based upon four

criteria:

1. Financial capacity. The proposed development has
the financial capacity and technical ability to meet
state air and water pollution control standards, has
made adequate provision for solid waste disposal, the
control of offensive odors, and the securing and main-
tenance of sufficient and healthful water supplies.

2. Traffic movement. The proposed development has
made adequate provision for loading, parking and
traffic movement from the development area onto public
roads.

3. No adverse affect on natural environment. The
proposed development has made adequate provision for
fitting itself harmoniously into the existing natural
environment and will not adversely affect existing
uses, scenic character, natural resources or property
values in the municipality or in ad] oining municipalities.



4. Soil types. The proposed development will be built
an soil types which are suitable to the nature of the
undertaking.

At any hearings held under this act the burden af proof is on the appli-

cant ta show that the proposed project meets the above criteria and that

the public's health, safety, and general welfare will be adequately pro-

tected. The Commission is required to issue an order approving, denying,

or modifying the request within 45 days after holding a hearing. It is

authorized ta impose modificatians as it deems "advisable to protect and

preserve the environment and the public's health, safety, and general

welfare." Appeal of a decision of the Commission is allowed within

30 days to the Maine Supreme Court. Upon the request of the Commission,

the Attorney General is to seek injunctions to stap unauthorized construction or

construction that is not being carried out in accordance with the Commission's

order. If the situation warrants, a person undertaking such unauthorized

construction may be required to restore the affected area at his awn ex-

pense. Orders issued in accordance with the provisions of this act are

to be enforced by the Attorney General who is required to seek appropriate

civil action if an order is nat complied with within 30 days after he ls

notified of such non-compliance by the Commission. Twenty Thousand dollars

was appropriated for the implementation of this act for the remainder of

fiscal 1971. No figures were available at the time of this writing for

the appropriations for imple~entation of this act for fiscal 1972.

Commentary

Although it is too early to tell what the impact af this law will

be, a few observations can be made regarding its provisions. First, it

suffers from the same deficiency that the Wetlands Regulation Program

did before passage of Act S41 � the lack of a comprehensive plan upon
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which the Commission can base its decisions to approve or deny requests.

This is particularly pertinent regarding decisions based on Criteria

Three: No adverse impact on the environment. Without the backing of

a comprehensive plan to show interest and careful consideration of the

factors involved, it will be difficult for the Commission to rationally

review projects for their general environmental impact  other than pollu-

tion! and to have their decisions sustained in court. Hopefully, the

development of Maine's Coastal Development Plan will remedy this situ-

ation. Finally, this act contains no provision for citizens to appeal

a decision to approve a project, or even to require that hearings be

held ta review the project before approval is given. It is presently

at the Cbmmission's discretion whether a hearing is warranted or not.

E4.ther the act should be amended to provide a safeguard against arbi-

trary approval of projects by the Commission, or Maine should pass

legislation patterned after Michigan's Environmental Protection Act of

1970 which allows citizens to bring lawsuits to challenge adminis-

trative actions that they think are detrimental to the environment.

COASTAL CONVEYANCE OF PETROLEUM REGULATION

Act 572-1970

The other piece of innovative environmental legislation enacted

in 1970 is the Coastal Conve ance of Petroleum Act  Act 572-1970!. This

] egislation mandated the Environmental Improvement Commission to establish

regulations for the transfer of oil and other petroleum products between

vessels and onshore facilities and between different vessels within the

jurisdiction of the state. For the purposes of this act, the state' s

jurisdiction is to be considered to extend 12 miles instead of the normal

three miles from the coastline of the state.



The Act prohibits the discharge of

oil, petroleum products, or their by-products into or
upon any coastal waters, estuaries, tidal flats, beaches,
and lands adjoining the seacoast of the State, or into
any river, stream, sewer, surface water drain or other
waters that drain into the coastal waters of the State.

Any person causing such a discharge is required to promptly notify the

 bmmission and to begin cleanup operations immediately. However, the

Commission is empowered to remove the discharge if necessary, in cases

where the violator is known and in the case of all unexplained discharges.

A fine of from $100 to $5,000, with each day considered a separate of-

fense, is to be assessed for each violation of the provisions of this

act or of orders of the Commission. If a person promptly notifies the

Commission and cleans up his discharge, he will not be subject to this

f i.ne.

This Act also empowers commissions to issue emergency rules and

regulations without a hearing. In the case of a potential or actual

catastrophe arising from the discharge of oil or other petroleum products,

the Governor is mandated to declare an emergency situation and to coordi-

nate the state's actions with that of other states, the agencies of the

federal government, and foreign countries and is given emergency powers

to take such action as he deems necessary.

The viability of this legislation as an effective mechanism to

protect the environment is assured by the provision that establishes

the Maine Coastal Protection Fund to finance the activities of the Com-

mission relating to the prevention and control of oil pollution. Money

for the fund is to come from fines and user fees comprised of yearly

license fees for all terminal facilities based on a 1/2 cent per barrel17

levy on all petroleum products  or byproducts! transferred by the licensee.
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 The renewal of licenses is predicated on compliance with state and

federal pollution control programs, thus providing an additional means

of control over a facility's operations.!

The fund's resources are also to be used to pay for damages to

third parties from oiI spills, including both damage to property and

loss of income. The latter provision would seem ta include fishermen

who previously have had no cause for action in cases of ingury from oil

spills. Persons responsible for spills are subject to absolute li-1B

ability for the costs of the commission actions relating to the spill and

for third party damages. The first $15,000 of such costs is exempted if

the offender has given prompt notice to the Commission and has taken steps

ta remove his discharge.

Thus, this act provides two basic ingredients for an effective

program: strong regulatory authority and the necessary funding to im-

plement it. The legislature appropriated $30,000 to initiate the im-

plementation of the act. A limit of $9,000,000 was placed on the Coastal

Development Pund with up to $100,000 of the fund authorized to be spent on the

research and development in the causes, effects, and removal of pollution

caused by oil, petroleum products  and their by-products! on the marine

environment. It should be mentioned that. the li.censing provision may

be challenged as a violation of the Commerce and Due Process Clauses.

However, it is the opinion of legal authorities that the licensing fees

are not an undue burden on interstate commerce or a violation of due

process but rather a reasonable activity-related charge; a finding which

allows the state to take measures to protect its natural resources from

the dangers engendered by the conveyance and transfer of petroleum in

its coastal region.



COASTAL DEVELOPMENT PLAN

As stated above, the effectiveness of much of Maine's coastal

regulations is dependent on the successful completion of Maine's Coastal

Development Plan. The development of this plan was spurred by the prospect

of federal coastal zone legislation which would require such a plan for a

state to share the proposed federal assistance. 20

The following excerpts from the statement of purpose of the plan's

work program will give an indication of the tone and direction of the

development plan:

The purpose of the Maine Coastal Plan is to set forth
the procedures by which coastal development can take place
in ways consistent with the natural characteristics of
Maine's coastal land and water resources. The plan will
be resource-based, oriented toward classifying coastal
areas according to their natural capacities and deter-
mining the types of uses which are compatible with them.

A basic aspect of the plan will be an inventory of
the entire coastal zone; and, classification of coastal
areas according to natural characteristics, ecological
relationships, existing uses, and compatible potential
uses.

Coastal development must be a function of both the
ecological and economic consequences of various alter-
native uses. Comparative economic values must be eval-
uated in making resource allocation, locational and
development decisi.ons. The physical studies contained
in the Maine Coastal Plan will provide the resource-
based information so vital to the economic and insti-
tutional considerations which are necessary to the
Plan's implementation.

this plan will place special emphasis on a
land classification system with development standards
to be applied to specific areas. This classification
system will be designed to permit adoption and enforce-
ment of land-use controls by appropriate local, state
and federal levels of government to guide sound develop-
ment practices by both private enterprise and public
agencies. Necessary state legislation and local ordi-
nances wi.ll be recommended, along with financing pro-
posals and administrative arrangements.
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Special attention will be given to water use along
with the traditional concern of planners with land use.
An attempt should be made to relate proper land use to
increasing water use and deal with the problems involved
in the regulation of offshore activities. . . . The object
of this study will be to make compatible through planning
and regulation many of the present incompatible uses of
water and land along our coastal areas.

The Maine Coast will also serve as a pilot program
for development of a cooperative State-Federal coastal
zone plan and action program. The State will prepare a
plan for coastal development management considering
State, regional and national needs and objectives as
the first phase of the effort. Following preparation
of the State development plan, the second phase of the
program will be initiated with Federal and State agencies
preparing action plans for carrying out public sector
responsibilities.

A major purpose of the plan is to present alter-
natives, to seek out knowledge on which to base better
decisions. Unless we consider rational alternatives

among competing uses, we will continue to accept single-
purpose approaches modified by short term advantages to
specific individuals, individual industries or small
local governments. Such short-term or single-use orien-
tation apart from inhibiting the greater advantage of
multiple uses may actually dissipate the resource itself.

Conse uentl , each single-purpose use may be nar-
rowl ustified on its own merits ut t e na an com-

lete effect of this piecemea eve opment w e a�
solute chaos.

The plan is to consist of four phases with the first phase having

begun in November, 1969, and the last phase schedu1ed to end in December,

1973. Phase I lasted until May, 1970. Activities were concentrated in

the following areas:

formation of the Coastal Planning Advisory Task Force
 consisting of representatives from all State and
Research Agencies with responsibilities in the Coastal
Zone to coordinate the activities of the various agencies
in the development of the coastal plan with the State
Planning Office, the lead agency!; establishment of the
goals and objectives for the Maine Coastal Plan; defini-
tion of the Coastal Zone; determination of participating
agencies and their contributions; selection of a pilot
study area  Penobscot Bay!; development of general in-
ventory and classification procedures; preparation of



an annotated bibliography and cataloging of relevant
materials; and preparation of base maps; and collection
of preliminary data relating to the pilot area.

The purpose of the other phases of the plan and their scheduled duration

are as follows:

Phase II � developing and programming specific procedures,

testing and refining procedures in the pilot test area,

and the developing of a detailed coastal planning program

including procedures, budgets and anticipated results

 May, 1970-June, 1971!

Phase III � conducting an inventory of the coast in

accordance with the practices and procedures established

in the previous phases  January, 1971-May, 1971!

Phase IV � conducting a detailed physical, economic, and

institutional analysis and making recommendations of the

steps necessary for the establishment of an effective

coastal development program  December, 1971-December,

1973!

From ':he information at hand, it is difficult to tell whether

Maine's Coastal Development Plan will meet its objectives. However,

a few of the necessary factors for its success can be specified:

adequate funding, adequate staff, adequate cooperation between state

agencies and a willingness on their part to assume new responsibilities

and directions of efforts, establishment of more governmental controls

at the local level  according to the Phase I report, only 32 out of 139

local governments have any type of zoning!, and technical and financial

assistance of the federal government. At present, funding for the
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program is quite limited, composed mostly of grants from outside

sources.

While meeting these requirements will be a difficult task, the

state does have in its favor a seeming commitment on the part of the

Governor and the legislature  witness the 1970 Environmental Legis-

lative Package! and, potentially at least, a commitment of the federal

government through the proposed coastal zone management legislation now

being considered by Congress. Only time will tell whether these commit-

ments will be sufficient to meet the objectives of the plan and, even

more important, implement the recommendations it produces.
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CHAPTER 3

MARYLAND

INTRODUC TI ON

During its 1970 and 1971 sessions, the Maryland state legislature

passed several bills that dealt with the probleIns of shorelands manage-

ment. Two of the bills dealt with wetlands preservation  passed in

1970!, one with power plant siting  passed in 1971!, and one established

the Maryland Environmental Service to cope with the state's wastewater

and solid waste problems  passed in 1970! . The latter two bills, while

not concerned with the state shorelands per se, are innovative measures

which should by their very nature have considerable impact on those

areas.

All of these measures are to be administered by the Department

of Natural Resources or one of its subdivisions. The Department of

Natural Resources is a super-agency created, in 1969, to bring together,

in one department, previously independent departments such as Chesapeake

Bay Affairs, Fish and Game, and Water Resources, and newly created de-

partments such as the Environmental Service that are involved in the

management of the state's natural resources.

WETLANDS PRESERVATION LEGISLATION

The two wetlands acts' passed by the Maryland state legislature

provide the basis for a state-wide program of preservation and manage-

ment of the wetlands lying within the state. The passage of these acts
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was, to a considerable extent, due to the efforts of conservation groups

throughout the state which had conducted efforts to ensure the passage

of these bills.

A study of the state's wetlands conducted during the late 1960's

by the Maryland Department of State Planning in coordination with the

other state agencies also contributed to the bills' passage since it

provided documented evidence of the wetland's value for fish and wildlife.

habitat and for erosion and flood control, documented the loss of valuable

wetlands due to dredging and filling, etc., and pointed up areas where

state control over activities occurring on the state's wetlands was

lacking.

Prior to passage of the 1970 legislation, adequate protection of

the state's wetlands was lacking for several reasons. First, although

the state owned much of the marshland and the tidelands lying within its

boundaries, adequate control was not exercised over activities occurring

on such areas or the transferral of such lands to private ownership.

Under legislation enacted in 1943, the state Board of Public Works was

authorized to issue patents  grants of ownership! for such lands to pri-

vate interests for compensation that it considered adequate without nec-

essarily considering the ecological consequences of such actions. Fur-4

thermore, controls over dredging and filling of such lands were primarily

based on consideration of the effects on navigation rights, although in

recent years, some consideration was given to the effects on fish and

wildlife and water quality in administering such controls. A state policy

was adopted in 1968 to tie the filling of wetlands or submerged lands to

compensation with lands of equal ecological value and twice the acreage
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in addition to monetary compensation for the dredged fill. However,

this policy was found to be inadequate and subject to misuse.

There was also some legal question as to the ability of the state,

even if it so desired, to control the activities of riparian owners even

though such activities may adversely affect wetland areas. In addition,

the state had no control over the salt marsh areas lying principally on

the state's eastern shore, which are not reguarly affected by the tide's

ebb and flaw.

Act 242-1970  Wetlands!

One of the wetlands bills, HB 286  Act 242-1970!, passed by the

1970 state legislature tightened the conditions under which the Board

of Public Works, which is composed of the Governor, the Comptroller,

and the Treasurer, could transfer the rights of state-owned wetlands

or submerged lands to private persons. Such transfer was limited to

only the owner of the land abutting the land to be transferred. Before

taking action on transfers occurring after July 1, 1972, the Board of

Public Works is required to consult with other state and interested

federal agencies and to hold a public hearing concerning the matter.

After the hearing, the Board is required to justify in writing its

decision on the proposed transfer, "taking into account the best in-

terests of the State with respect to the varying ecological, economic,

developmental, agricultural., recreational, and aesthetic values of the

area under consideration." Such written justification is to be made

available for public scrutiny.

Act 241-1970 Wetlands!

The second wetlands bill passed by the 1970 state legislature,

HB 285  Act 241-1970!, provided most of the new protection for the



state's wetlands. This Act, for the first time, specifically acknow-

ledged in law the value of the state's wetlands economically and ecolog-

ically for fish and shellfish propagation, plant and animal habitat,

flood and silt control, and recreation and aesthetic enjoyment, and the

damages to them from unregulated dredging, dumping, filling, etc.

In presenting a management program for the state's wetlands, the

Act divided them into two categories: state wetlands and private wet-

lands. The category "state wetlands" includes "all land under the navi-

gable waters of the state below mean high tide or which is affected by

the regular rise of the tide" and which has not been transferred to

private ownership. The majority of such transferrals had occurred on

the lands bordering Baltimore harbor which were ceded to builders af

wharves, houses or other buildings that extended into the water in order

to encourage trade and the development of the city as a port. The other10

category, "private wetlands," includes "all lands not considered State

wetlands bordering on or lying beneath tidal waters, which are subject

to regular or periodic tidal action and which support aquatic growth,"

including all state wetlands transferred to private ownership.

State Wetlands Management System

The Act provides different management programs for each type af

wetland. On state wetlands, dredging and filling was prohibited after

July l, l970 unless a permit was obtained fram the Board of Public Works.

Exempted from this provision were riparian owners making improvements to

preserve their access to navigable waters or undertaking shore erosion

measures, persons harvesting seaweed, licensed operators dredging for

seafood products, mosquito control measures approved by the state ento-

mologist, and measures undertaken to improve wildlife habitat, or agri-

cultural drainage ditches approved by the appropriate state agency.
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To assist the Board of Public Works in making decisions on permit

requests, the Secretary of Natural Resources is mandated to submit a

report to the board indicating whether the permit should be granted and,

if so, under what conditions. Such a report is to be based on consul-

tations with interested agencies  state, local, and federal!, the holding

of public hearings, and the "taking of such evidence" as the Secretary

thinks necessary. After reviewing the Secretary's report, the board is

to Inake its decision as to whether issuance of a permit would be in the

best interests of the state, taking into consideration "the varying

ecological, economic, developmental, recreational, and aesthetic values

each application presents."

Violation of the above provisions subjects a person to a fine of

not less than $500 nor more than $1,000 and to be liable for restoring

the affected wetlands to thei.r original condition, to the extent possible,

within a period of time judged by the court to be reasonable for such

restoration.

Restrictive Order System for Private Wetlands

The Act also gave the Secretary of Natural Resources, with the

advice and consent of the Agricultural Commission and after consul-13

tation with the appropriate agencies of the area under consideration,

the authority to set rules and regulations governing activities on pri-

vate wetlands. If the Agricultural Commission does not comment within

60 days, the proposed regulations will be considered approved by the

commission. Exempted from such rules and regulations were the following

activities:

 l! Conservation of soil, vegetation, ~ater, fish, shellfish,
and wildlife; �! trapping, hunting, fishing, and shell-
fishing, where otherwise legally permitted; �! exercise
of riparian rights to make improvements to lands bounding
on navigable waters to preserve access to such navigable
waters or to protect the shore against erosion



and activities occurring before the effective date of the act, July l,

1970.

The establishment of such rules and regulations is to follow an

Inventory of the private wetlands of the state. For each subdivision

of the state, as determined by the Secretary, boundary maps are to be

made and the relevant rules and regulations proposed. Then a public

hearing is to be held on the proposed boundaries and regulations. Fol-

lowing such a hearing, the Secretary is to make final determinations of

the appropriate boundaries and regulations for each of the wetlands in

the subdivision. Copies of such determinations are to be sent to each

wetlands owner and to be filed in the land records of the appropriate

county following any appeal of any of the Secretary's rulings. Thus,

the Secretary is empowered to establish a restrictive order system,

similar to Massachusetts', which, in effect, establishes easements on

the wetlands.

Appeal of the Secretary's ruling may be made by the property

owner to the Board of Review of the Department of Natural Resources in

accordance with established procedures.  The Board of Review is composed

of seven members appointed by the Governor with the advice of the Secretary

of Natural Resources and the consent of the state senate. Four of these

members are to come from the general public and three are to have exper-

ience and knowledge in fields relevant to the activities of the Depart-

ment of Natural Resources.! Appeal of the board's decision may be made

to the circuit court within 30 days of the board's ruling on grounds that

the proposed regulation constitutes an unconstitutional taking without

compensation.
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The court is to consider any such appeal de novo without regard

to the provisions of the Administrative Procedure Act and with con-

sideration by a fury upon request of either party. In making its de-

termination the court is to consider "the importance of the land to

marine life, shellfish, wildlife, prevention of siltation, floods, and

other natural disasters, the public health and welfare and the public

policy set forth" in the Act. The court's decision is to affect only

the specific piece of property under question. Such a decision by the

circuit court can be appealed by either party to the Court of Appeals.

Permit System for Activities Occurring on Private wetlands

Act 285 also established a permit system which would allow acti-

vities otherwise prohibited by the rules and regulations established by

the Secretary to be undertaken upon acquisition of a permit from the

Secretary. Such a system is in marked contrast to the permit systems

of Maine and Massachusetts in that it allows variances from the rules

and regulations established by the Secretary rather than providing a

supplemental regulatory system.

The following describes the operation of the permit system. Any

application for a permit is to include a detailed description of the

proposed work, a map show'ing the location of the proposed activity, and

the names of the owners of adgoining property and water rights in or

ad]oining the wetland in question. Thirty to sixty days after reviewing

the application, the Secretary  or a designated hearing officer! is to

hold a public hearing on the matter, After the public hearing, the

Secretary is to decide whether to approve, deny, or approve with con-

ditions the application. In making his decision, the Secretary  or the

designated hearing officer! is to consider the effect of the proposed



work on "the public health and welfare, marine fisheries, shellfisheries,

wildlife, economic benefits, the protection of life and property from

flood, hurricane, and other natural disasters," and its accordance

with the public policy set forth in the act. To assure compliance with

conditions set on the approval of a permit, the Secretary is authorized

to require a bond. Non-compliance with the provisions of a permit or

exceeding the work authorized by it is grounds for revoking the permit.

Appeal of the Secretary's decision on a permit application is

allowed, in accordance with established procedures, to the Board of

Review of the Department of Natural Resources by the applicant, or

the county or the municipal government in which the land in question

lies. Such a review must take place in the county in which the land in

question lies and the Board of Review must view the land. Appeal of the

board's decision may be made by any party, involved in the Board's re-

view, to the circuit court within 30 days of the Board's decision. The

court's review is to be de novo, with an optionable jury trial, and

without regard to the provisions of the Administrative Procedure Act.

If the court decides the appealed action is an unreasonable exercise

of police power, it can set aside or modify the order in question.

In either this type of court appeal or one involving the original

rules and regulations set by the Secretary, the court can require the

state to pay court costs if it decides that the financial conditiov of

the person appealing the Secretary's decision warrants such action.

Violation Penalties

Violation of the rules and regulations established by the Secretary

or the provisions of the act dealing with private wetlands is punishable

by a fine of not more than $100.00 or one month's imprisonment or both.
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Any person who knowingly commits such a violation is also liable for the

restoration of the affected wetlands to their condition prior to the

violation to the extent possible with the period of time allowed for

such restoration set by the circuit court. The Act also grants injunc-

tive relief to prevent or abate such violation to the Department of

Natural Resources.

Morchester County Provision

One final provision of the Act provides that the Act does not

affect the powers of the Shoreline Commission in Worchester County to

control dredging and filling in that county, thus in effect establishing

a dual permit system for that county. This commission had been estab-

lished prior to the Act's passage and the legislature decided not to

abrogate its authority in passing the wetlands act.

As is the case with many of the measures discussed in this report,

the wetlands acts have been passed too recently for any definite judgment

to be made on their effectiveness. However, several comments can be made

on the likely import of the provisions of these acts.

The passage of these acts is a considerable step forward towards

the establishment of an effective program for the preservation and manage-

ment of the state's wetlands. However, effective implementation of the

acts' purpose of managing the state's wetlands in accordance with preser-

vation of the public health and welfare and the ecological attributes of

such areas is strongly dependent of the rules and regulations established

to govern activities on the wetlands and the manner in which the boundaries

of the private wetlands are set. The fact that the Secretary of Natural

Resources does not have full control of the management program for either



the state wetlands or the private wetlands but has to defer to the Board

of Public Works in the case of the state wetlands and to obtain the con-

sent of the Agricultural Commission in the case of private wetlands offers

the possibility of interference by those bodies in the sound management

of the wetlands. Since neither of these entities is particularly con-

servation-oriented, one towards management of public works and the other

towards promoting agricultural interests, there exists the danger that

they may overrule the Department's actions on political grounds rather

than on conservation or public health and welfare grounds.

With regard to the penalty provisions in the Act, the monetary

sums seem to be low, especially in the case of violations by industrial

interests, but this weakness is somewhat offset by the restoration and

injunctive resource provisions.

Finally, with respect to the appeals provisions of the Act, no

direct provision is made for appeals of the Secretary's or the Board's

decision by members of the general public, other than the owner of the

property affected, even though they may be affected by the decision.

Section 237 of Article 41 of the Annotated Codes of Maryland does provide

for appeals by persons aggrieved by decisions and, thus, may provide the

basis for appeals by members of the general public in matters concerning

the management of the state's wetlands. However, the right of the general

public to make such appeals would be more assured if it were explicitly

stated in the provisions of the wetlands acts.

Wetlands Ac uisition

The Departments of Game and Inland Fish and of Forest and Parks

 of the Department of Natural Resources! both acquire lands bordering

estuaries as part of their department responsibilities. 17
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POWER PLANT SlTENG

The Power Plant Siting Act  Act 31-1971! enacted by the state

legislature, while not referring specifically to the state's coastal

zone, will have a considerable impact on the state's coastal areas

because the nature of the entity is to regulate power plants. Coastal

areas are one of the prime areas considered for locations of power

plants, particularly atomic power plants, because of the ready avail-

ability of cooling water.

With the rapid increase in demand for electric power and the con-

comitant increase in controversy of the siting of power plants, parti-

cularly for environmental reasons, the Maryland state legislature decided

to enact legislation to regulate the siting of power plants, giving prime

consideration to protecting environmental quality.

Environmental Trust Fund

The power plant siting program enacted by the legislature has three

main features: an environmental trust fund, a power plant environmental

research program, and a site acquisition program. The legislation pro-

vides that a surtax of .1 mil/kw-hour be placed on the electrical energy

produced in the state beginning January 1, 1972, to provide money for the

trust fund. Additional increases in the surcharge up to .3 mil/kw-hour

may be made by the Public Service Commission at the beginning of each

fiscal year, provided the existence of the surtax does not extend beyond

1985.  The Public Service Commission is composed of three persons ap-

pointed by the Governor for six-year terms to regulate the activities

of public service companies such as electric, gas, water, telephone�

common carriers in the state.! The fund established by this surcharge



is to be administered by the Secretary of Natural Resources to pay for

the power plant environmental research program and the acquisition of

sites for future power plants.

Environmental Research Pro ram

The power plant environmental research program is to provide the

basis for the selecting of future power plant sites and for judging the

environmental effects of the operation of power plants. Zt is to be a

continuing research program implemented by the Secretary of Natural Re-

sources in cooperation with the Secretary of Health and Mental Hygiene,

the Secretary of Economic and Community Development, and electric company

representatives in accordance with procedures established by the Secretary

of Natural Resources to assure coordination of research efforts. To pro-

vide information for the program, the Secretary of Natural Resources is

authorized to draw upon the resources of additional sources including

federal and state agencies, the electric companies, and academia.

Any research done by electric companies to satisfy application

and permit requirements f or f eder al, state, and local regula tory agencies

is to be paid for out of the fund if the company has furnished an outline

of the required research program and its estimated cost to Secretary of

Natural Resources so that the research program can be budgeted in advance.

To insure that the research fulfills its function, the legislation

required that it include the following features:

�! general biological and ecological baseline
studies, including but not limited to appropriate
environmental studies of the biology, physics, and
chemistry of the Chesapeake Bay and tributaries;
sediment; biological surveys to determine and identify
essential marine organism nursery areas of the State' s
waters including the Chesapeake Bay and tributaries;
epibenthos; bottom species; crab; fin fish and human
use studies,
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�! research to assist prediction, including but not
limited to experimental research, field and laboratory,
and the development and provision for physical, mathema-
tical, and biological modeling tools to assist in and to
evaluate the effects of variation of natural waters re-
sulting from electric generating plant operations in-
cluding changes in temperature, oxygen levels, salinity,
biocides, radionuclides and "heavy" metals and to also
include the collection and organization of relevant
information and data necessary to the operation of
physical, mathematical, and biological modeling tooIs,

�! provisions for monitoring the operations of
existing and hereafter established electric power facilities
located in the State and which shall include, but not be
limited to determination of the actual distribution and
effect of temperature, salinity, oxygen, radionuclides
and heavy metals, biological effects; radiological, heavy
metal and biocide effects; recreational and commercial
fishing gains and losses; and human health and welfare
effects,

�! research and investigations relating to the
effects on air resources of electric power plants and
the effects of air pollutants from power plants on
public health and welfare, vegetation, animals, materials
and esthetic values, including baseline studies, predic-
tive modeling, and monitoring of the air mass at proposed
sites and sites of operating electric generating stations,
evaluation of new or improved methods for minimizing air
pollution from power plants and other matters pertaining
to the effect of power plants on the air environment,

�! an environmental evaluation of electric power
plant sites proposed for future development and expansion
and their relationship to the waters and air of the State,

�! evaluation of the environmental effects of new
electric power generation technologies and extraordinary
systems related to power plants designed to minimize
environmental effects,

�! the determination of the potential for con-
structive use s! of the waste energy to be released at
proposed electric power plant sites,

 8! analysis of the socio-economic impact of
electric power generation facilities on the land uses
of the State.



Site Ac uisition Pro ram

The results of the research program are to be utilized in the

following manner to provide the basis for the power plant siting program.

The Public Service Commission is to be responsible for assembling and

evaluating the long-range plans for the state's electric companies with

respect to their generating needs and proposed means of meeting these

needs. The chairman of that commission is to submit annually a ten-year

plan of possible and proposed sites or the construction or extension of

power plants including associated transmission routes, submitting the

first such plan on about January 1, 1972. Upon receipt of the ten-year

plan of proposed power plant sites, the Secretary of Natural Resources,

with the advice of the Secretary of Health and Mental Hygiene, is to

prepare, within 180 days of receiving the plan, a preliminary environ-

mental statement on each possible and proposed site. These statements

are to be based on the results of the Environmental Research Program

and are to include but not be limited to consideration of the following

factors:

The environmental impact of the proposed site,

Any adverse environmental effects which cannot be avoided
should the proposed site be accepted,

Possible alternatives to the proposed site,

Any irreversible and irretrievable commitments of resources
which would be involved at the proposed site should it be
approved,

Where appropriate, a discussion of problems and objections
that vere raised by other State and Federal agencies and
local entities,

A plan for monitoring environmental effects of the proposed
action and pro~ision for remedial actions should the moni-
toring reveal unanticipated environmental effects of signi-
ficant adverse consequences. 20
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On the basis of such preliminary environmental statements, the

Secretary of Natural Resources is to specify to the Public Service Com-

mission which sites should be categorized as unsuitable. Unless the

electric company whose proposed sites are involved can provide the Sec-

retary of Natural Resources with substantial evidence to the contrary,

such sites are to be dropped from the plan. However, they may be re-

submitted as part of future ten-year plans.

For sites which were classified as desirable or acceptable, the

Secretary of Natural Resources, with consultation from the Secretary

of Health and Mental Hygiene, is to begin more detailed investigations.

For any site on which construction has not started by July 1, 1974, the

Secretary of Natural Resources is to publish, at least two years before

construction is to begin, a detailed environmental statement which

utilizes the information attained in the Environmental Research Program.

Moreover, the Secretary of Natural Resources, with the assistance

of the Secretary of Health and Mental Hygiene, is to publish biennially,

beginning July 1, 1972, a Cumulative Environmental Impact Report on a11

electric power plants operating in the state. Such a report is to in-

clude a section detailing the changes that can occur as the result of

constructing additional power plants in accordance with the ten-year plan

and recommendations to the governor concerning state environmental policy

and obgectives. In addition, a section developed by the Secretary of

State Planning is to be devoted to a consideration of growth and specific

growth-related factors which necessitate the additional electrical energy

to be generated by development of plants on the site s! in the ten-year

plan. In the development of that section, the pro]ected estimates and

recommendations of the electric companies are to be taken into considera-

tion.



To meet the need for sites, the Secretary of Natural Resources

is authorized to acquire sites using money from the Environmental Trust

Fund. The Act restricts the number of sites that the Secretary may hold

at one time to between four and eight sites suitable for either single

or multiple power plant si.ting, providing that at least one site be ac-

quired to meet the needs of each electric company in the state generating

more than 1,000 MV of electricity by July 1, 1974, and that a minimum

inventory of one such site for each such electric company be maintained

after that date. In selecting such sites, the Secretary is to rely on

the results of the detailed environmental site investigations mentioned

above. The Act requires that such detailed investigations not take

more than two years, after which time the Secretary must either acquire

the site in question or remove it from further consideration, making

public the reasons for his decision.

On sites that have been acquired for future use, no activities

are to be allowed that would prevent their prompt availability for power

plant siting. Revenues obtained from any temporary activities allowed

on such sites are to be divided between the trust fund and the county

in which the site is located on a 75-25 percent basis.

When an electric company needs a power plant site, it is to re-

quest an appropriate one from the Secretary of Natural Resources who

will make the site available. The electrical company has the option

of purchasing the site or leasing it on a ninety-nine year basis. In

the latter case, the rental charge shall be three percent of the purchase

price of the site. The purchase price is to be determined by an indepen-

dent board of appraisers of three members, one chosen by the electric

company, one by the Secretary of Natural Resources, and the third by the



145

two appraisers already chosen. The money from such sales or leases of

sites is to be placed in the trust fund. In the case of either the

purchase or lease of a site by an electric company, the electric company

shall be sub!ect to local property taxes. By participating in such a

mechanism for obtaining its sites, an electric company shall be free of

the responsibility of meeting the requirements of any local zoning rules,

regulations, laws, or ordinances, or any municipal or county requirements.

A lication for Certificate of Public Convenience and Necessit

In addition, the legislation provides a mechanism for an electric

company to fulfil1 the requirements for application of all wetland per-

mits or water appropriation permits for constructing a power plant by

applying for a certificate af public convenience and necessity from the

Public Service Commission. For plants and their associated overhead

transmission lines on which construction is to begin after July 1, 1974,

the electric company is to submit an application for a certificate two

years in advance of the proposed date of commencement of construction.

This two-year requirement may be waived by the Public Service Commission

for good cause shown. All such applications shall include such infor-

mation as the Public Service Commission may require, and the electric

company shall submit all additional information that the commission

requests.

Upon receipt of an application for such a certificate, the Publi.c

Service Commission is to notify the Secretary of Natural Resources of

the application. The Secretary will then have sixty days to have such studies

made as he deems necessary regarding the possible dredging and filling

and appropriations of water that may be required by the power plant's

construction and operation and other possible consequences of the power



plant's construction. The results of such studies and a recommendation

as to whether the certificate should be granted and what conditions are, are

to be submitted to the Public Service Commission. he C ommission is

then required to hold a publi.c hearing on the granting of the permit

at which the Secretary or his designee shall make public the results

of the above studies and the recommendation regarding granting the

application.

Similar notification of an electric company's application for

a certificate of public convenience and necessity is to be given to all

interested persons including the following state agencies  besides the

Department of Natural Resources!: Department of Health and Mental Hygiene,

Transportation, Economic and Community Development, and State Planning.

These agencies are required to present, at the public hearing, the results

of any of their recommendations regarding the granting of certificate

applications and possible conditions to be attached, along with all infor-

mation they have gathered regarding the effects of the construction and

operation of the power plant.

Following the hearing, the Secretary of the Department of Natural

Resources has fifteen days to modify his recommendation and submit a

final recatrmendation to the Public Service Commission on the evidence

presented at the public hearing. This final recommendation must include

specific conclusions regarding any priorate wetlands to be affected and

water use and restrictions on such use by the construction and operation

of the power plant. The other state agencies likewise have fifteen days

after the public hearing to modify their recommendations.



The Public Service Commission is to make its decision regarding

the granting of the certificate, and possible conditions to be attached,

within ninety days after the public hearings. If a majority of the Com-

mission can not agree on the conditions to be attached, the application

is to be considered denied.

The granting of a certificate shall fulfill all requirements

regarding wetland permits, water appropriation permits and permits for

air emissions resulting from operation of the plant. Appeal of the Commis-

sion's decision is allowed by "any party or person in interest, including

the People's Counsel" and the Secretary of Natural Resources. However,

in such an appeal, the Commission's decision shall be deemed correct

unless it can be clearly shown that it is:

 l! in violation of constitutional provisions, or
�! not within the statutory authority or jurisdiction
of the Commission, or �! made upon unlawful procedure,
or �! arbitrary or capricious, or �! affected by
other error of law, or �! if the subject of review is
an order entered in a contested case after hearing, such
order is unsupported by substantial evidence on the
record considered as a whole.

Moreover, such an appeals procedure is to take the place of any

appeals of the Secretary of Natural Resources' actions which, in other

cases, would be allowed by law.

Pro osed Xm lementation Plan

In the period since this legislation was passed, the Department

of Natural Resources has developed a proposed implementation plan. The

plan proposes that the administration of the program be handled by a

small staff operating out of the Office of the Secretary of Natural

Resources and that most of the research required by the bill's provisions

be contracted to outside groups.



Studies Groups, composed of institutions, agencies, and indivi-

duals actively involved in or sponsoring relevant research, will be

established to conduct the fundamental research projects required by

the act. Each Studies Group will elect a Steering Committee to deter-

mine the type of projects that are needed in their area to fulfill the

requirements of the act and to review the research undertaken and develop

summaries of the relevant results at the end of each fiscal year so that

they can be readily used by the Power Plant Siting Program staff, utilities,

environmental groups, etc. Research projects are to be guided so that

they add sufficient increments of knowledge each year to the technological

base on which the decisions required by the act are to be based.

One Studies Group, the Chesapeake Bay Cooling Water Studies Group,

has already been formed to undertake research concerning biological and

socio-economic effects of using the waters of the state for cooling pur-

poses in the operation of power plants. A second group, the Human Health

and Welfare Group, is presently in the process of formation. It will

study the problems associated with radioactive emissions and the effects

of power plant  base plant, stack, and cooling tower! emissions on the

atmosphere and the environment generally. Other groups will be formed

shortly to study other problem areas concerning the operations of elec-

tric power plants.

In addition to the work of these Studies Groups, research wi.ll

be contracted to several universities for the purpose of carrying out

specific case study research regarding specific problems at specific

power plants and abstract problems needing special expertise. Among

the case studies presently being formulated are ones involving the

operation of cooling towers at one plant, the flow requirements at a
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potential plant site, and methods of evaluating aesthetic consi.derations

objectively.

The programs concerned with the monitoring required by the Act

of the operations of power plants will be guided by a panel of scientific

advisors from the Maryland Academy of Sciences. The act'ual work will be

carried out by research and development companies contracted to undertake

the specific portions of the overall monitoring program in which they

have competence.

As with the research activities, the detailed environmental in-

vestigations of these sites, designated as potentially suited for power

plant sites, will be contracted out. The work will be done by non-profit

academic laboratories in accordance with research designs developed

specifically by the program staff for each site to be investigated.

A Power Plant Siting Program Advisory Committee will be appointed

by the Secretary of Natural Resources to be composed of at least fourteen

members. Among these members are to be the chairman of the Governor' s

Science Advisory Council, the chairman of each Power Plant Siting Program

Studies Group, two members of the state legislature, two representatives

of electric power companies, and one representative of each of the fol-

lowing: the Natural Resources Advisory Board, the Public Service Com-

mission, the Department of Health and Mental Hygiene, the Department of

Economic and Community Development, the Department of State Planning,

the Association of County Commissioners, and citizens environmental

organizations. It will be the function of the committee to evaluate

the progress of the program and make recommendations to the Secretary

of Natural Resources. Such recommendations could involve, among other

matters, the Public Service Commission's ten-year plan, budget requests,
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review of the Public Service Commission's decision regarding the issuance

of certificates of public convenience and necessity.

As with the case of the wetlands laws, this Act has been passed

too recently for any !udgment to be made on its effectiveness. However,

a few comments may be in order regarding its provisions and the proposed

plan of implementation:

First, insufficient attention appears to be given, in the proposed

plan of implementation, to the requirement in the Act that general bio-

logical and ecological baseline studies be undertaken including but not

limited to:

appropriate environmental studies of the biology, physics,
and chemistry of t' he Chesapeake Bay and tributaries;
sediment; biological surveys to determine and identify
essential marine organisms, nursery areas of the State' s
waters, including the Chesapeake Bay and tributaries;
epibenthos; bottom species; crab, fin fish and human use
studies.

All of the research presently proposed seems to be oriented towards

the study of specific effects of the operation of power plants rather than

towards such general baseline studies. However, without these studies, it

will be difficult to determine how the power plants are affecting the

environment since no baselines will have been established wi.th which to

compare the effects of such operations.

The Act further seems to be oriented to fulfilling the electric

power companies' needs with only suggestions of questioning whether the

state's environment can withstand the consequences of unchecked growth

of demand for electric power, even given the program outlined in the Act,

The study of this question is obviously authorized by the Act, but its
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provisions may be interpreted as not requiring such needed investigations

of the question of whether part of the response to such increase in demand

should be measures to reduce that demand rather than unendingly trying to

meet it.

As with the wetlands acts, the question can be made whether suffi-

cient appeals procedures are open to persons that may be affected by the

provisions of the Act. As mentioned above the grounds on which appeals

will be sustained are quite narrow. Since the Public Service Commission

decision concerning the permit should come at least a year and a half

before construction is to begin and given the wide-ranging scope of

questions presently being raised about the consequences of power plant

operations, it would seem appropriate that any appeal process should be

as open and comprehensive as possible. The question of long court delays

does not arise here because cases involving Public Service Commission

rulings are given precedence over almost all other types of civil cases.

Even taking the above qualifications into consideration, the

implementation of this act should contribute considerably to a de-fusing

of the power plant controversy in Maryland by establishing a rational,

comprehensive procedure for providing new power plants in which environ-

mental considerations will be given considerable weight.

MARYLAND ENVIRONMENTAL SERVICE

The Maryland Environmental Service was created in 1970 by the

passage of S382  Act 240-1970! to establish a state-wide entity which

would promote regional planning and operation of sewage and solid waste

treatment facilities and projects and would take advantage of economies

of scale in the construction and operation of such facilities whi1e main-

taining the quality of the environment. The statement of purpose of the



Act clearly shows thi.s intent:

To assist with the preservation, improvement, and manage-
ment of the quality of air, land, and water resources,
and to promote the health and welfare of the citizens
of the State, it is the intention of the General Assembly
in enactment of this article to exercise the powers of
the State of Maryland to provide for dependable, effec-
tive, and efficient purification and disposal of liquid
and solid wastes, to encourage reductions in the amount
of waste generated and discharged to the environment,
and to serve its political subdivisions and economic
interests.

24

While the Environmental Service will operate state-wide, the

effects of its operations will be significantly felt in Maryland's

coastal region, not only because the wastes produced in that region

will be more effectively handled and, thus, will have less adverse

effect on the region's unique resources, but also because the effluents

dumped into the rivers that empty into Chesapeake Bay will be signi-

ficantly lowered, thus lessening the amounts of effluents carried into

the Bay and the state's coastal region.

Com osition of the Environmental Service

To carry out the purpose of the Act stated above, the Environ-

mental Service was established as a public corporation located in the

Department of Natural Resources. While the Secretary of Natural Resources

appoints the officers of the service--a director, a secretary, and a

treasurer--subject to the approval of the Governor to serve at the Secre-

tary's pleasure, the Service is in most respects an independent agency.

The Secretary of Natural Resources has no authority over the staffs and

funds of the service, thus assuring its freedom of operation. In order

to carry out its mandate, the Service was given the authority to adopt

bylaws and rules and regulations; to issue revenue bonds; to «nter fnto

contracts with the federal and other state governments as well as local
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and municipal governments; to exercise the rights of eminent domain in

acquiring property and water rights; to set rates and fees for its

services; to receive grants and contributions from federal, state, or

private sources; to make plans, surveys, studies, etc., either directly

or by the use of consultants,

relating to liquid and solid waste transportation, purifi-
cation, disposal techniques, and. management methods or the
effects of these techniques and methods, for the purpose of
improving or evaluating the effectiveness or economy of its
services and operations; ,25

and to exercise such powers as are necessary to undertake wastewater

and solid waste projects including constructing, maintaining, and

operating wastewater  sewage!, including industrial wastes, and solid

waste facilities.

Im lementation of Service Plans

As an initial step in implementing its operation, the Service is

to divide the state into service regions for planning and service provi-

sion purposes. The service regions for wastewater will be based on a

river basin or watershed basis, while those for solid waste will be based

on consideration of the demand for services and the available supply of

disposal sites. The regions for wastewater and solid waste services need

not be the same, but each part of Naryland can only be included in one

wastewater region and one solid waste region.

The provision of the Service's services is to be based on the

development of five-year plans for service regions which shall:

designate those existing facilities or portions of them
that shall be transferred to the jurisdiction of the
Service, improvements to and extension of existing facili-
ties, construction of new waste water purification and
solid waste disposal prospects, and the proposed methods
of acquisition, ownership and operation by the Service
andjor affected municipalities and persons, together with



anticipated expenditures, sources of revenue, charges for
projects to be levied against municipalities and persons,
and related matters the Service finds necessary and con-
venient. 26

Such plans are to take into account the ten-year master plans

for water supply and liquid waste disposal that each county was required

to prepare by the legislation enacted in 1966 which established the

Waste Management Program existing at the time that the Environmental

Service was es t ab lish ed .

In the original legislation, submitted to the state legislature,

the Service would be able to implement its five-year plans after holding

public hearings at which the views of the affected counties, municipali-

ties, and citizens were to be heard. However, due to the opposition of

local governments, provisions were added to require county approval of

such plans before they were implemented and approval of local municipali-

ties before the S ervice took over operation of their wastewater and solid

waste facilities.
28

A county's disapproval of the five-year plan can be overriden if

the Service can get a point resolution to that effect passed by the state

legislature. Moreover, the municipalities ' services must be in compliance

with state regulations for their veto to be effective.

Upon adoption of the five-year plans, the Service is to establish

service districts which will be the basic units upon which the service

will base its provision of services.

The five-year plans are to be updated biennially, an operation for

which no county approval is required, but the consent of the local muni-

cipalities will still be required before their operations are taken over.

The initial five-year plans for liquid waste treatment are to be completed

by July 1, 1973, while those for solid waste treatment are to be completed
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should be more attractive to investors than bonds from other entities

not having such guaranteed sources of funds. Further, the interest on

such bonds is tax-exempt, as are all revenues of the Service. The Service

may also issue state general obligation bonds subject to the approval of

the Board of Public Works.

A eal Procedures

Regarding the accountability of the Service for its actions, the

Service is subject to the provisions of the Administrative Procedure Act.

In any appeal of its actions, the Natural Resources Board of Review does

not have any jurisdiction. Such appeals are to go all the way to the

Maryland Court of Appeals if the appellant so requests.

Violation Provisions

Violation of the provisions of the Environmental Service Act or

the regulations established by the Service shall subject the violator to

a fine of not more than $1,000 per day. Each day a violation continues

shall be considered a separate violation.

As with the other programs discussed in this chapter, the waste

management system conducted by the Environmental Service has not been

underway long enough to make definite judgments as to its effectiveness.

However, some comments can be made about certain aspects of this system:

First, the provision that municipalities whose waste management

facIlities are in compliance do not have to transfer the operation of

their faci1ities to the S ervice could have a significant effect. on the

S ervice's ability to undertake effective regional management of the state' s

waste management programs. Without cooperation from such municipalities,

it will be more difficult for the Service to plan and implement effective
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facilities. However, such a provision might possibly have a good effect

if it forces the Service to develop more effective and innovative pro-

grams in order to get the cooperation of such municipalities.

Secondly, by being a public corporation operating state-wide, it

can hopefully avoid some of the problems faced by regional systems that

are based on extending municipal districts of a large city, such as the

regional system presently being proposed for the Detroit-Southeastern

Michigan area. Such systems generally face the opposition of outlying

cities who fear domination by the larger city through the institution of

these systems. Moreover, alternatives that may have merit from a rational

point of view, such as building a treatment plant to serve two of the out-

lying cities which may have advantages over joining the extended municipal

system or building separate plants for each city, are not likely to be pro-

posed by an urban-based regional waste treatment authority since such plants

would be outside its sphere of control. Instead, such an authority will

likely bring pressure to have the outlying cities join the extended urban

system and have all the wastes treated at one or possibly two large city-

run treatment plants even though that may not be rationally the best solu-

tion. No doubt, the Maryland Environmental Service will meet some parochial

views on the part of some of the cities it seeks to serve, but its opera-

tions should not pose as much of a threat to such cities' local authority

as an extended municipal district would. More important, it will be able

to offer alternatives beyond the capability of an extended municipal system.

Third, the financial basis of the Service seems to be quite sound.

The state will contribute appropriations until the Service becomes self-

sufficient, allowing more flexible modes of operations to be followed than
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by January 1, 1974. The emphasis in the initial liquid waste treatment

plans presently being developed will be on recommending measures to im-

prove the effectiveness of the operation of present plants and to take

measures regarding the replacement of present plants with fewer more

efficient ones so as to leave the most future options open. More wide-

ranging proposals regarding regionalizatian af sewage treatment programs

will await the updating of the plans at which time more information and

analysis will be available on which to base decisions regarding placements

of new plants in the various regions, etc., which will shape the nature

of the regional treatment for many years to come.

The restrictions requiring local government consent for the Service's

takeover of their operations are lifted if a community refuses ta comply

with an order of the Secretary of Mental Health and Hygiene to provide a

sewage system or refuse disposal works. ln such a case, the Secretary

must direct the service to construct the necessary works. Likewise, if

any person, industry, municipality, etc., fails to comply with an order

of the Secretary af Mental Health and Hygiene to abate pollution, the

Secretary must direct the service to undertake such pro]eats as are

necessary. The orders of the Secretary of Mental Health and Hygiene are

issued in accordance with his department's mandate ta protect the public's

health and welfare and generally include allowance of certain periods of

time for the violator to take the necessary steps to comply with the arder.

A similar provision relates to the violations of the pollution

abatement orders of the Secretary of Natural Resources.  The Department

of Natural Resources through its member agency, the Department of Water

Resources, plays a dominant role regarding water resource development in

the state. Among the programs the Department of Water Resources administers



are those involving the application of water quality standards, the regu-

lation of surface and ground water, appropriations, the control of con-

struction and obstruction in state waters, flood plain management, and

sediment and shore erosion control.! Jn such cases the Secretary may,

but is not required to, direct the service to undertake the necessary

projects to abate the pollution. This provision allows the Service,

through the Secretary's actions, to decline to treat an industry's waste

and, instead, have the Secretary take the industry to court for possible

violation citations and for institution of court abatement orders. In

this manner the Secretary, if the situation warrants, can force the in-

dustry to undertake process changes to reduce pollution rather than

forcing the service to treat the end wastes. In cases where the waste

treatment operations of a municipality or industry are taken over, the

municipality or industry in question is to pay the service the cost of

such taking over, including any construction or operating costs involved.

Once the Service undertakes the construction or operation of such facili-

ties it is, from that point on, to exercise control over their operation,

even in the face of objection from the entity whose services were taken

over .

It should be mentioned at this point that the Service is authorized

only to treat the end � of � the � line waste products emanating from a collec-

tion system, not to construct the collection system, i.e., a city sewer

system.

The Service is also to undertake the provision of wastewater and

solid waste services to any entity  municipality, industry, etc.! that

requests the Service to do so. In such cases, the Service is also author-

ized to undertake waste collection services provided that a contract can

be developed with terms agreeable to the Service.
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Nevertheless, the focal point of the legislation is to set up a

state-wide waste management system based on the five-year plans. Upon

adoption of these plans the S ervice is to enter into contracts with the

municipalities and industries whose treatment it deems advisable to take

over. As stated above, if a municipality's service is, in the opinion

of the Secretary of Health and Mental Hygiene, providing adequate services,

or will be doing so in the near future, the Environmental Service is pro-

hibited from taking over its facilities without its approval.

Once a contract is entered into, ho~ever, it is binding on the

municipality. Such a contract shall cover the conditions under which

facilities are to be turned over to the Service, the charges to be paid

to the Service, and the manner in which such charges are to be paid to

the Service. The charges to be paid to the Environmental Service are to

take into account the value and capacity of services transferred to the

Service and on the volume of the characteristics of the wastes to be

treated. The S ervice may exclude or cause to be pre-treated any waste

that might otherwise endanger the viability of treatment structures or

purification processes, or the health and wealth of the workers involved.

Once the Service undertakes to provide service to any entity, no parallel

services are to be constructed or operated, thus allowing the S ervice sole

control over such operations.

To encourage compliance with the solid waste five-year plans, the

legislation offers the enticement of 25' a ton to any county that allows

final disposal of solid waste within its borders.

If a municipality fails to pay the services provided to it by the

Environmental Service within 60 days of the payment date, then the muni-

cipality's share, or such portion as is needed, of state funds deriving
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tax on licenses shall be turned over to the Environmental Service until.

the debt is paid.

If any other entity fails to pay for the services provided to it

within 60 days of the payment date, a lien shall be placed on the property

served and turned over to the Attorney General for collection.

Disputes between the S ervice and the entity over the charges to

be paid shall be turned over to the Public Service Commission for arbi-

tration upon the request of either member of the dispute.

Financial As ects of the Service's 0 erations

In order to finance its operation, the S ervice has other sources

of revenue in addition to the fees charged for its services. Two hundred

thousand dollars was appropriated for start-up expenses of the Service,

and more funds will be appropriated annually until the S ervice becomes

self-supporting, a condition which is expected within five years. In

addition, the 1968 state legislature authorized, as part of a sewage

treatment bond issue, four million dollars for river basin planning

whiCh the Service can draW upOn in developing its five-year plans. The

same bond issue included $100 million for grants for sewage treatment

plants and $25 million for loans for the construction of sewage collection

facilities. The plants under the S ervice's operation will qualify for

such grants, along with Chose of such municipalities which decide not co

join the S ervice's system or are not included for takeover under the five-

year plans.

The Service may also issue its own revenue bonds to provide funds.

With the guaranteed payment provision of charges to the Service through

the garnisheeing of a municipality's share of tax receipts, these bonds
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would be the case if it w«e expected to be self-sufficient from the

beginning, as were the two somewhat comparable systems in New York and

Ohio. The money from the 1968 bond issue that the S ervice can draw upon

to help finance its operation � $120 million for plant construction and

$4 million for river basin planning � is substantial compared to Maryland's

share of federal grants for such purposes and, thus, provides the S ervice31

with sufficient financial backing to allow it to reject federal grants if

it finds that accepting such grants would force them to pursue traditional

rather than innovative modes of treatment.

Fourth, the placement of the Service within the Department of Natural

Resources will allow it to coordinate activities with the Department's other

agencies to improve the quality of the state's rivers. Such coordination

would be more difficult if the Service were located in a different depart-

ment than the one that administers the state's water quality program.

Finally, the emphasis of the program operated by the Environmental

Service on the development and implementation of five-year plans and the

regional nature of those plans makes the program unique in the United

States as a regional waste treatment system. The other two states, Ohio

and New York, which have similar programs do not provide funds for any

such planning but rather see their programs as limited to providing

services to local communities once those communities have determined

their needs and priorities.

COMPREHENSIVE PLANNING FOR THE STATE'S COASTAL ZONE

The Chesapeake Say region, of which Maryland's coastal zone is a

part, has been the focal point of several studies at the federal and

state levels. All of the federal coastal zone studies  Our Nation and
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the Sea, etc.!, referred to in the introduction of this report, included

a section on Chesapeake Bay regarding its resources, the threats to such

resources, and steps to be taken to meet such threats.

On the state level, the Chesapeake Bay Interagency Planning Com-

mittee  CBIPC! wss created in February, 1969, by the Gavernor of Maryland

to prepare a comprehensive resources plan for Chesapeake Bay and its re-

lated resources. The Committee at present consists of six member agencies:

State Planning, Natural Resources, Health, Economic Development, Maryland

Port Authority, and State Roads Commission. The Department of State

Planning is in charge of coordinating the cooperative planning efforts

of the member agencies towards the C ommittee's goal of a comprehensive

plan.

Representatives of the University of Maryland's Natural Resources

Institute and College of Agriculture and the Johns Hopkins University

also sit on the Committee in an ex-officio capacity as sources of additional

technical expertise and advice.

During 1970, the Committee's technical work group completed the

first phase of the Committee's program � -the description of the portion

of Chesapeake Bay belonging to Maryland as a resource system. The

results of the study were submitted to a private consulting firm for

analysis, review, and documentation. The same firm was contracted ta

carry out several other phases of the Committee's programs under a HUD

701 Planning Grant. Those phases are:

�! description of present State Bay management systems;
�! identification of State resource management goals
and policies; �! coordination and development af infor-
mation collecting data processing, and related retrieval
systems to improve State resource planning and management
programs; �! formulation and assembling of elements con-
stituting a comprehensive plan for the Bay; and �! develop-
ment of information dissemination capabilities concerning
work program results.

33
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The Interagency Committee is also attempting to provide liaison

and coordination of other studies being conducted on the Bay and possible

management systems such as the inter-university program being undertaken

by Johns Hopkins University, the University of Maryland, the Smithsonian

Institution, and the Virginia Institute af Marine Science under a National

Science Foundation grant. 34
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FOOTNOTES

Copies of these acts and the other ones discussed in this section
of the paper can be found in Appendix C.

Miss Raye-Paige, Ma land's Wetlands Acts, Speech given at the
12th Biennial Sierra Club Wilderness Conference, Washington, D.C.,
September 24-26, 1971.

Robert M. August, Ma land's Wetlands Marshes and Submer ed
Lands in the Context of Common and Statuto Law,  Maryland State
Planning Department, Baltimore, October, 1968! and Ray G. Metzgar and
David A. Wharton, "Planning the Management of Maryland's Wetlands,"
Proceedin s of the 22nd Annual Conference of Southeastern Association
of Game and Fish Commissioners, 1968.

"Stuart Marshall Salebury, "Maryland Wetlands: The Legal guagmire,"
Ma land Law Review, Vol. XXX, No. 3y  Summer, 1970!, p. 242, and
Robert M. August, pp. 6-11,

Garret Power  Project Director! Chesa cake Ba in Le al Pere ec-
tive,  Estuarine Pollution Study Series No. 1!,  U.S. Department of
Interior, Federal Water Pollution Control Administration, Washington, D.C.,
March, 1970!, pp. 199-200.

Salsbury, pp. 243-250.

7The actual language of the bill was "land owned by the State due
to its relationship to the waters of the State," Act 242-1970, sec. 1,
[sec. 15A a! ].

Act 242-1970, sec. 1, [sec. 15A a! ] .

~Act 241-1970, sec. 1, [sec. 719 a! j.

>aSalsbury, p. 244.

Act 241-1970, sec. 1, [sec. 719 b! ].

Ibid., [sec. 721].

~The Agricultural Commission is a commission of 19 members, 15
of whom are representatives of various agricultural and agricultural
service interests appointed by the Governor, four ex-officio members
from the Board of Agriculture. Its principal function is to serve as
an advisory group to the Board of Agriculture.

"Act 241-1970, sec. 1, [sec. 723].

Ibid., [sec. 725].

Ibid., [sec. 727].
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John 0. Ludwigson, "Managing the Environment in the Coastal Zone,"
Environmental Re orter, Monograph No. 3, May 1, 1970, p. 7.

18 Further discussion of this point can be found in Salsbury, pp.
264-265.

Act 31-1971,  Power Plant Siting!, sec. 1, [sec. 764 b!j.

Ibid., sec. 1, [sec. 765 a! �! ] .

'Article 78, Section 97 of the Annotated Code of Mar land.

22 This discussion of the proposed plan of implementation draws
heavily upon the memorandum of November 4, 1971, from James B. Coulter,
Secretary of the Department of Natural Resources, concerning the Maryland
Power Plant Siting Program,

Act 31-1971, sec. 1, [sec. 764 b! ].

"Ac t 240-19 70,  The Environment Service Ac t!, s e c. 1.

Ibid., sec. 4 b!.

Ibid., sec. 5 d!.

Act 562-1966, as amended  County Waste Treatment Plans! .

Elizabeth B. Haskell, Project Director, Mana in The Environment:
Nine States Look For New Answers,  Woodrow Wilson International Center for
Scholars, Smithsonian Institution, Washington, D, C e 9 1971!, pp, 237-238.

Conversation with Thomas Andrews of the Maryland Environmental
Service on September 29, 1971. See also Elizabeth B. Haskell, ~Mana in
the Environment: Nine States Look for New Answers, pp. 340-342.

Haskell, p. 345.

The Committee originally had as members the Departments of
Chesapeake Bay Affairs, Forests and Parks, Game and Inland Fish,
Maryland Geological Survey, and Water Resources. The Department of
Natural Resources was created as a super-agency in July, 1969, and in
early 1970 it absorbed the above departments as sub-units. As a result
it replaced them on the C ommittee.  Although the Department of Chesapeake
Bay Affairs sounds as though it would be involved in coastal zone manage-
ment, it was established to administer traditional programs involving
navigation, fishing regulations, shellfish harvesting, etc. With the
passage of the wetlands programs, the Department has begun to become
involved with coastal zone management matters.!

For the 1971 fiscal year, $800 million was appropriated for
federal sewage treatment construction grants and $5 million for ri~er
basin planning to be divided among all the states.

State Plannin in Ma land: Activities Re ort 1970,  Maryland
Department of State Planning, Baltimore, Maryland, 1971!, p. 17.
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"The description in this section of the state of Maryland's
planning activities draws heavily upon the infoxmation contained in the
report, State Plannin in Mar land: Activities Re ort 1970.
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CHAPTER 4

OREGON

BEACH ACCESS AND USE

The Beach Bill  Act 601-1967!

Statement of Policy

Oregon's principal innovation in the field of shoreland manage-

ment was its codifying into law, in 1967, through passage of the Beach1

Bill  Act 601-1967!, the right of its citizens to unrestricted use of

its beaches all the way to the vegetation line. Most states declare

as public property the tidelands lying between the ordinary low tide

line and the ordinary high tide line, but Oregon, drawing upon long-

established custom, also declared the public's right to use the dry sand

area of its beaches  the area between the ordinary high tide line and

the vegetation line! and prohibited any improvements on this area with-

out a permit given hy the State Highway Division. The Act stated:

�! The Legislative Assembly hereby declares it is
the public policy of the State of Oregon to forever pre-
serve and maintain the sovereignty of the state heretofore
legally existing over the ocean shore of the state from
the Columbia River on the north to the Oregon-California
line on the south so that the public may have the free
and uninterrupted use thereof'

�! The Legislative Assembly recognizes that over
the years the public has made frequent and uninterrupted
use of the ocean shore and recognizes, further, that where
such use has been legally sufficient to create rights or
easements in the public interest to protect and preserve
such public rights or easements as a permanent part of
Oregon's recreational resources.

�! Accordingly, the Legislative Assembly hereby
declares that all public rights or easements legally
acquired in those lands described in subsection �! of
this section are confirmed and declared vested exclusively
in the State of Oregon and shall be held and administered
as state recreation areas.
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�! The Legislative Assembly further declares that
it is in the public interest to do whatever is necessary
to preserve and protect scenic and recreational use of
Oregon's ocean shore.

The significance of this act can be seen from the fact that, of

Oregon's 362 miles of coastline, beaches comprise 262 miles with rocky

shores or headlands making up the remaining 100 miles.

Permit System

In determining whether a permit should be granted, the Act re-

quired the following factors to be considered:

 l! The public need for healthful, safe, esthetic
surroundings and conditions; the natural scenic, recre-
ational and other resources of the area; and the present
and prospective need for conservation and development of
those resources.

�! The physical characteristics or the changes in
the physical characteristics of the area and the suit-
ability of the area for particular uses and improvements.

�! The land uses, including public recreational
use if any and the improvements in the area, the trends
in land uses and improvements, the density of development
and the property values in the area.

�! The need for recreation and other facilities and
enterprises in the future development of the area and the
need for access to particular sites in the area.

7

Hearings on applications for permits are required to be held if

the applicant or ten or more interested persons request one within 30

days af ter notice of such application is posted on or near the site of

the proposed improvement. After the hearing or after the thirty-day

period has expired, a permit is to be granted if such approval "would

not be adverse to the public interest." The factors listed above play

a major part in such decisions. If a permit is denied, the reasons of

denial are to be put in writing and a copy of the writer's finding sent

to the applicant. If no action is taken on an application within 60 days
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after it was submitted or 30 days after a hearing, the application is

considered to be denied.

In a similar manner, permits are required for removal of "sand,

rock, mineral marine growth, or other natural product of the ocean shore,

other than fish or wildlife, agates or souvenirs" and "treasure trove,

semiprecious stones, petrified wood, and archaeological and paleontologi-

cal objects" from Oregon's shores.

The penalty for violation of the requirement for permits for im-

provement or the removal of material is $500 or imprisonment for six

months or both. In the case of unapproved construction  improvements!,

each day the violation continues is considered a separate offense.

Under the provisions of the Act, some 25 requests have been made

to construct improvements. The most frequent type of request, for revet-

ment walls to prevent ocean erosion, has generally been approved, par-

ticularly in areas where similar structures exist on adjoining areas.

Requests for permits for landfills or for commercial structures have

generally been denied.

Court Test of the Beach Bill  Act 601-1966

The constitutionality of this legislation was affirmed by the

Oregon Supreme Court in the case of State ex rel Thorton v Ha 11

William Hay appealed the granting of an injunction to t' he state, based

on a prescriptive rights ruling, which prevented him from fencing off

his ocean shore property below the vegetation line. Under Oregon Law,

an easement can be created in favor of one person in the
land of another by uninterrupted use and enjoyment of the
land in a particular manner for the statutory period [10
years], so long as the user is open, adverse, under claim
of right, but without authority of law of consent of the
owner a

An easement obtained in this manner is called a prescriptive right.



The Supreme Court denied Hay's appeal and affirmed the constitu-

tionality of the Beach Bill on graunds that Oregonians had customarily

used the state's ocean shares without restriction. The Supreme Court

based its ruling on the similar but broader doctrine of customary use

rather than the doctrine of prescriptive rights because of the unique

nature of the land invalved and because the doctrine of prescriptive

rights, strictly construed, applies only ta the specif ic tract of land

involved. Thus, doubtful prescription cases could clog the courts for

years on a tract by tract basis whi1e a customary use ruling would cover

all similar land in one case.

Histor af Beach Re ulatian

The State Highway Division was given authority over this program

because the original highways along the coast were the wet sand beaches

due to the mountainous and difficult topography inland. In 1913, these

areas were declared public highways and removed fram potential sale ta

private interests. In 1925, a program of acquiring the most scenic

coastal headlands and forests for state parks was started with many of

the areas obtained both for scenic highways and for scenic parks, view-

points, and wayside forests. Administration of this program was located

in the State Highway Department. Today, about one-third of Oregon's state

parks lie in its coastal areas and one-half of the mast attractive portions

of its frontage have been set aside for public use, as well as all its

beaches .

Until recent years, there has been no challenge ta publi.c use of

acean beaches due to their unsuitabi1.ity for permanent structures, but,

with the rise of tourism and recreational activity, some owners attempted

to block off their beach property from public use and to construct struc-

tures for their personal benefit to the public detriment. These
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developments led to the passage of the 1967 Beach Bill to preserve the

customary right of Oregon citizens to unrestricted use of their beaches.

The State Highway Division is also authorized to regulate travel

by motor vehicles or the landing of aircraft  except in an emergency! on

Oregon beaches. In 1970, the Highway Division set aside zones where all

such traffic is prohibited at all times and others where it is prohibited

from May 1st to September 30th, the period of the year when the beaches

are most used by the general public.

In addition, the Highway Division, in the summer of l970, insti-

tuted a program of patrolling the beach, using a group of college students

equipped, trained, and supervised by the Oregon State Poli.ce. The program

proved very worthwhile. Not only were 238 citations and 420 warnings

issued but there were also 1244 instances in which the beach patrolers

provided assistance to persons in distress. 14

POWER PLANT SITING

On December ll, 1969, Governor Tom McCall established, by execu-

tive order, the Governor's Nuclear Siting Task Force of the Nuclear De-

velopment Coordinating Committee to approve the location of nuclear power

plants within Oregon. The Task Force is to be composed of the heads of

the following state agencies or their designated representatives: Agri-

culture Department, Environmental Quality Commission, Fish Commission,

Game Commission, Public Utility Commission, State Board of Health, State

Engineer, State Department of Geology and Mineral Industries, and the

Water Resources Board.

In its review of sites proposed by utility companies for the loca-

tion of nuclear power plants, the Task Force's primary attention is to be



focused on the effects that "the specific nuclear installations will have

on Oregon's environment, such as, protection from pollution, protection

of the state'.s people, water, air, land, resources, wildlife, fisheries,

and aquatic life."

In carrying out its duties, the Task Force was authorized to con-

duct public hearings and request assistance from state agencies. The

Task Force was also required to work closely with local government of-

ficials in carrying out its functions. The findings of the Task Force

are to be reported to the Governor and the Nuclear Development Coordi-

nating Committee to be used as the basis for action by those bodies on

the proposed sites.

COASTAL ZONE MANAGEMENT PLAN

Act 608-1971 Coastal Zone Mana ement Plan!

The Oregon State Legislature also has recognized the need for more

comprehensive planning as a basis for state action in the coastal zone.

By the passage of SB 687  Act 608-1971! the 1971 legislature established

the Oregon Coastal Conservation and Development Commission to "develop

and prepare a comprehensive plan for the conservation and development of

the natural resources of the coastal zone that will provide the necessary

balance between conflicting public and private interests in the coastal

zone" in accordance with "the policy of this state in the protection,

preservation, development, and where practicable the restoration of natural

resources of the coastal zone," to be presented to the Governor and state

legislative assembly not later than January 17, 1975.

For the purpose of the commission's study, the coastal zone was

defined as the area of Oregon's territory lying eastward of its coastal
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~ountains with the exception of the Umpqua, Rogue, and Columbia river

basins where it would extend further inland.

The Commission will total 30 members and will be composed of two

persons, interested in conservation and the orderly development of the

state, appointed to serve at large by the Governor and seven members of

the coordinating committees of each of the four districts the coasts]

zone was divided into by the Act. Hach coordinating committee is to be

composed of one person appointed by the Governor, two elective of ficials

of the county government, two elective city offici.als, and two elective

port distri.ct officials, all of which are to be chosen by the intergovern-

mental organizations existing in each district.

The legislature places the following requirements on the composi-

tion of the plan:

 l! The plan described by subsection �! of section 4
of this Act shall reflect a balancing of the conservation of
the natural resources of the coastal zone and the orderly
development of the natural resources of the coastal zone.
Such plan shall be prepared in a form designed to be used
as a standard against which proposed uses of the natural
resources of the coastal zone may be evaluated. In the
event of conflicting uses of the natural resources of the
coastal zone, the plan shall establish a system of pre-
ferences between such conflicting uses that are consistent
with the control of pollution and the prevention of ir-
reversible damage to the ecological and environmental
qualities of the coastal zone.

�! In preparing the plan described by subsection
�! of section 4 of this Act, the commission and its
coordinating committees shall consider:

 a! The quality, quantity and movement of estuarine
and other coastal waters, whether tidal or nontidal in
character.

 b! The ecological balance of estuarine and marine
resources.

 c! The economic interests in the coastal zone,
including but not limited to commercial and recreational
fishing interests.



 d! The projected population growth and employment
needs within the coastal zone.

 e! Scientific information regarding the hydrology,
geology, topography, ecology and other relevant scientific
data relating to the coastal zone as provided by state
agencies.

 f! Plans, surveys and inventions that have been
or are being made with respect to the coastal zone by
federal, state and local governmental agencies.

 g! Comprehensive land use plans and local zoning
ordinances administered by local governmental agencies
having jurisdiction over lands within the coastal zone. 20

The Commission was authorized to appoint. advisory committees of

private citizens to assist it in developing the plan; to accept grants,

contributions, and assistance from private and governmental sources; to

utilize the services of professional consultants; to employ such staff

as it found necessary; and to perform other duties that it thought nec-

essary to carry out the purposes of the act.

It is obviously too early to determine what the results of the

commission's work will be. However, through its membership and the pro-

vision for citizen advisory committees, it has a mechanism whereby state,

local, and regional views can be expressed and hopefully amalgamated into

a consensus position which would make the plan.'s chances for implementation

much greater. Much will depend on the amount of money allocated to the

commission's work and whether the representatives of different levels of

government and different areas can work together to develop an effective

p lan.

COASTAL CONSTRUCTION MORATORIUM

In order to prevent degradation of coastal. areas while the coasts]

zone management plan is being developed, Governor Tom McCall issued an

executive order directing
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that all state agencies involved in construction or
construction-related activities on the coast stop
planning for or implementing any project that would
modify the natural environment of the coast. This
order covers sandspills, estuaries, and any coastal
section where the project would exceed simple modifi-
cation of an existing facility.

The executive order also ordered "that all state agencies with

regulatory responsibilities apply their authority in the most stringent

possible fashion to insure complete protection of Oregon's coast."

The Local Government Relations Division of the Executive Depart-

ment and the Department of Transportation were mandated by the order to

work with local governmental units along the state's coast "to initiate

complete land use plans specifically including transportation." Finan-

cial and staff support for these local efforts are to come from the High-

way Division and other appropriate state agencies.

In addition, the order directed that "where local comprehensive

plans are developed in a broad coordinated system that state agencies in

carrying out these responsibilities comply with the priorities of these

plans." Specific exemptions are only to be granted by the Governor' s

Office.
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FOOTNOTES

>The provisions of the 1967 legislation were slightly amplified
by passage of additional legislation in 1969.

2A copy of this act and the other pieces of legislation discussed
in this chapter can be found in Appendix D.

>The vegetation line along Oregon's entire coastline has been
surveyed and the coordinates defining it have been legally recorded.
It generally occurs at about sixteen feet abave mean sea level.

"The term "improvement" was defined as including "a structure,
appurtenance, or other addition, modification, or alteration constructed,
placed, or made on or to the land."  Oregon Statutes, Section 390.605!

50regon Statutes, Section 390.610.  Paragraph 4 added by the 1969
amendments to the Beach Bill! .

sLetter of July 28, 1971  in response to request for information!
from David G. Talbot, State Parks Superintendent, Oregon State Highway
Division.

70regon Statutes, Section 390.655.

~Oregon Statutes, Section 390.640.

sOregon Statutes, Section 390.725 and 390.735.

David G. Talbot, Coastal Zone Mana ement � Ore on, speech given
at Coastal Zone Management Conference, May 26-28, 1971, at Traverse City,
Michigan.

State ex rel Thorton v. Ha , �969!, 462 P. 21, 671.

1 2 Ibid

David G. Talbot, Coastal Zone Mana ement � Ore on.

~41bid.

Executive Order No. 01-069-25  Governor's Nuclear Siting Task
Force!, December ll, 1969.

Act 608 � 1971  Coastal Zone Management Plan!, Section 1�!.

' A progress report of the C ommission's efforts in the study and
formulation of the comprehensive plan is ta be submitted not later than
January 12, 1973.

The exact limits for these river basins axe Scottsbury for the
Umpqua River, Agnes for the Rague River, and the upstream end of Puget
Island for the Columbia River.
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l9
Section 3 of Act 608-1971 describes the districts the Act divided

the state's coastal zone into and names the intergovernmental councils
which are to appoint all but one of the members of the coastal coordinating
council for their districts.

Act 608-1971, Section 5.

Executive Order No. 01-070-07, March 3, 1970.

z21bid

Ibi,d.

Ibid.
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CHAPTER 5

WISCONSIN

SHORELAND ZONING PROGRAM

In contrast to the programs of the states discussed above, the
I

state of Wisconsin undertook a more comprehensive approach towards manage-

ment of its shorelands. As part of the Water Resources Act of 1965, thel

Wisconsin legislature required counties to zone all the unincorporated

shoreland areas within their boundaries subject to state guidelines and

review. Shorelands were defined by the act to be "lands within 1,000

feet of a lake, pond, or flowage and lands within 300 feet of a river or

stream or to the landward side of the floodplain, whichever distance is

greater."

Under the Act, the state would not take direct action unless the

counties refused to act within three years; instead it would provide a

back-up role to the counties' actions to make sure that their zoning

regulations were adequate. To allow the counties sufficient freedom to

implement the required zoning, approval of such zoning by the town boards

was not required. To help the counties in meeting the state's criteria

for the zoning, the State Department of Natural Resources provided techni-

cal assistance. including a model ordinance which illustrated a recommended

method of fulfilling the legislature's mandate. The shoreland areas were

either to be zoned Conservancy  wetlands! Districts, Recreation-Residential

Districts, or General Purpose Districts depending on the characteristics

of the land. In each of these districts, certain activities were to be

allowed subject to regulation, ranging from activities with minimal impact
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in Conservancy Districts to more intensive activities in the other two

districts, particularly the General Purpose District.

Throughout the entire shoreland area, strict regulations were

placed on sewage disposal  both public se~ers and private septic tanks!;

Location and setbacks of all structures with prohibitions on construction

imposed if the land were not suitable for development  subdivision develop-

ments would be subject to special county review!; the cutting of trees

and shrubbery along the shoreline; and dredging, filling, grading, or

lagooning  all of which would be severely restricted and only allowed

to any significant degree near navigable waters under special exemption

permits! . Commercial establishments were prohibited from Conservancy

Districts and only allowed in Residential-Recreation Districts by special

permit, while industrial plants were barred from Conservancy and Recrea-

tional-Residential Districts and only allowed in General-Purpose Districts

by special permits. Power plants were allowed in any district by special

permit.

Pro ram Administration

To provide for the administration of this program, the Act required

that a Zoning Administrator be appointed for each county to "advise persons

of the permitted uses of their properties, issue permits, make inspections

and report violations," and a semi � judicial body, the Board of Adjusters,

be established "to interpret the ordinance where necessary and to grant

variances and special exceptions." In addition, an agency of the County

Board, the County Planning and Zoning Commit tee, was to oversee the admin-

istration of the ordinances and conduct hearings and make reports as pro-

posed amendments to the ordinance.'
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In the implementation of this act, it was found that the three-

year deadline was too short for many counties to be able to comply so

that extensions were allowed to fulfill the Act's requirements. As of

December, 1969, twenty-seven of Wisconsin's seventy-two counties had

fully complied with the Act's provisions and as of July 1, 1971, all

but Racine County had fully complied. On July 21, 1971, the Department

of Natural Resources held a hearing concerning the enactment of admin-

istrative rules to bring that county into compliance.

The validity of ordinances developed under the Act has been tested

in two court cases. The rulings in both cases upheld the propriety of

the challenged ordinances.

The state's role does not end with approval of the required zoning

for a county. The Department of Natural Resources receives copies of all

proposed and enacted amendments to the shoreland ordinances, variances,

special exceptions, plat approvals, and appeals of rulings from which

it can determine the effectiveness of a county's administration and en-

forcement of the shoreland regulations enacted in accordance with the

provisions of the Shorelands Management Act. If a county's program is

found to be lackIng, the state is empowered to step in and administer

the program directly.

Moreover, the Department of Natural Resources is continuing to

assist the counties in the administration of their shoreland management

programs. Two people are employed full-time in local assistance acti-

vities, with others in the department also providing technical assistance

from time to time. 11

In addition, the Department has prepared a manual for zoning

administration, board of adjustment members, and county planning and zoning



committees to assist in carrying out the duties. In con/unction with

other state agencies and the University of Wisconsin Extension Service,

the Department regularly conducts workshops and training sessions for

the county officials. It also distributes a monthly newsletter which

is devoted to a discussion of the problems that various counties have

encountered in administering their shoreland programs. In the same

vein, the county administors have formed their own statewide organiza-

tion which meets semi-annually to discuss the problems that the county

administrators meet in their day-to-day activities. 12

It should be mentioned that the thrust of Wisconsin's program is

aimed at' protecting the shoreland of its inland lakes. However, the

state did inventory its shoreline along Lake Michigan more completely

than anywhere else, and the counties bordering Lake Michigan were re-

quired to zone their shorelands in the same manner as the counties con-

taining inland lakes.'

Wisconsin's program is an innovative approach to the problem of

shoreland protection and preservation which recognizes the lack of ex-

perience on the part of many of its counties with land use control regu-

latory mechanisms.

However, the program has several weaknesses. First, all of the

areas covered by Wisconsin's shoreland and floodplain management regu-

lations have not yet been adequately mapped by the U.S. Geological Survey;

thus, in some areas there is not an adequate data base on which to develop

the shoreland ordinances.
14

Second, while some counties have developed county-wide regulations

or have participated in regional planning programs as part of their com-

pliance with the Shorelands Management Act, others have simply zoned the



narrow 1,000-foot shoreland borders required by law. In the latter

counties, there will be difficulty in controlling  and in some cases

even recognizing the effects of! activities occurring outside the shore-

land areas which may adversely affect the shorelands and the waters they

border.

7urther, there is generally a lack of sufficient controls over

sources of indirect pollution, such as sediment deposits occurring as

by � products of agricultural practices and road-building, the use of

commercial fertilizers and pesticides, and contaminants in storm water

run-off, in large part due to a lack of knowledge of alternatives to

present practices.
15

In addition, the purpose of the shoreland regulations is defined

in the Act as to "further the maintenance of safe and healthful conditions;

prevent and control water pollution; protect spawning grounds, fish and aqua-

tic life," as well as to "control building sites, placement of structures,

and land uses and reserve shore cover and natural beauty," but how the

shoreland regulations will assist the achievement of the water quality

standards that have been set by the state is not spelled out. There is

no mention of increasing public access to the state's lakes and rivers.

Additional problems left unsolved relate to the problem of regu-

lations concerning seasonal dwellings; the arbitrary nature of the juris-

dictional limits set by the act and their non-coincidence with property

lines; jurisdiction over dwellings built offshore on pilings or on barges;

controls over practices on forested lands which may cause pollution and

sedimentation problems; and the preservation of sufficient shoreline cover.

The latter is somewhat of a common property problem as lakeside dwellers

would like to clear their own land to improve their view of the lake and



other's shoreline cover, but if everyone does so, no shoreline cover is

left. Regulations allowing thinning but preventing "clear-cutting" have

proved difficult to develop and enforce.

Finally, complete protection of the shorelands and provisions for

their wise use will not be assured until management of the shorelands and

the other lands of the state is based upon a system of comprehensive land

use planning. Nevertheless, Wisconsin's shorelands program is a signi-

ficant step in that direction both in the regulations embodied in it and

in the experience and familiarity gained by county officials and the

general public in land use regulation practices through institution of

the program.
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FOOTNOTES

Appendix E contains a copy of the section of the Water Resources
Act which established the Shoreland Management Program along with a copy
of the administrative regulations the Wisconsin Department of Natural
Resources adopted to implement the program.

~Wisconsin's Shoreland Protection Ordinance,  Wisconsin Depart-
ment of Natural Resources, Madison, Wisconsin, 1971!, p. l.

' Special permits are required for all dredging and lagooning pro-
jects and for fill projects involving more than 500 feet of wetlands and
for fill and grading proj ects on slopes of 20 percent or greater, com-
prising more than L,000 square feet on slopes 12-20 percent, or comprising
more than 2,000 square feet on slopes less than 12 percent.  A permit is
also required from the Department of Natural Resources for filling or
grading projects of greater than 10,000 square feet and for Lagooning and
dredging projects.! Reference: Section 9, Model Shoreland protection
Regulation, Wisconsin's Shoreland Protection Ordinance, pp. 17-19.

4 Text of speech by Thomas M. Lee on Wisconsin's Shoreland Mana e-

Division, 18th Annual Specialty Conference, held at the University of
Minnesota, Minneapolis, Minnesota, p. 11.

s Ibid., p. ll.

Donald F. Wood, "Wisconsin's Requirements for Shoreland and Flood
Plain Protection," Natural Resources Journal, Vol. 10, No. 2,  April,
1970!, p. 328.

Letter of August 9, 1971,  in response to request for information!
from Ted Lauf, Supervisor, Land Use Control Unit, Bureau of Water and
Shoreland Management, Wisconsin Department of Natural Resources.

e Ibid.

Lee, p. 11,

Ibid., p. 12.

Lauf.

Lee, p. 11.

Lauf.

Natural Resources Council of State Agencies, "Quality Management
for Wisconsin," Madison, Wisconsin, 1971, pp. 27-28.

Lee, p. 13.
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Act 614-1965  Water Resources Act of 1965!, Section 22.

For a further discussion of the implication of these problems on
shorelands management, see Wood, pp. 336-338.
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CHAPTER 6

CAL I FORN I A

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT CONNISSION

Creation of the Ba Commission

In California, the San Francisco Bay Conservation and Development

Commission  BCDC! was established as the nation's first regional coastal

management agency. The establishment of the BCDC as a permanent manage-

ment agency was the culmination of nearly a decade's efforts to protect

San Francisco Bay. Over the years the edges of the bay had been filled

in response to the pressures of increasing urbanization. By 1958, diking

and fill projects had reduced the area of the bay from 680 to 437 square

miles, a practice which if continued much longer would seriously threaten

the bay's very existence. In 1961, a small group of citizens, alarmed

at this trend, formed the Save San Francisco Bay Association.

Through the Association's efforts, public attention to the problem

was stirred up and a major study of the bay, The Future of San Francisco

~Ba , was developed. With the information produced by this study, the

Association, in 1964, was able to have introduced and passed, legislation

creating a commission to study the problerrr of the bay. The recommendations

of this corrrmission and increasing public awareness of the bay's problems

led to the creation of the BCDC in 1965 by enactment of NcActeer-Petris

Act  Act ll62-1965! as a temporary agency mandated to undertake a more

detailed study of the bay and to develop a comprehensive plan for the

preservation of the bay and the orderly development of its shoreline.

While the plan was being developed, the Commission was given the authority

ta approve or deny dredging and filling permits.
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In 1969, the BCDC submitted the product of its efforts, the San

Francisco Ba Plan to the legisLature, recommending there be a permanent

regulatory authority with powers to regulate dredging and filLing and

with Limited authority to regulate shoreline development in accordance

with the concepts developed in the plan. After a long and difficult

battle, the state legislature passed legislation amending the McAe.teer-

Petris Act which enacted into Law the recommendations of the Commission

with only slight modifications.

Corn osition of the Ba Commission

As it has since its original establishment in L965, the Commission

consists of 27 members representing Local, state, and federal agencies

and the general pubLic: two federal members who do not vote on the

decisions on dredging and filling permits  one representing the Corps

of Engineers, the other the Environmental Protection Agency!; five

state agency representatives  one each from the staffs of the State

Departments of Finance, Resources, and Business and Transportation and

the State I,ands Commission and a member of the San Francisco Bay Regional

Water Quality Board!; nine county members  one member of the board of

supervisors of each of the nine counties bordering the bay, each of which

must represent a district bordering on the bay!; four city representatives

 each an elected official of a bay-side city; one from each of four geo-

graphic regions the bill designates, North Bay, South Bay, East Bay, and

West Bay!; and seven members of the general public  appointed in the fol-

lowing manner from the population of the San Francisco Bay area: five

appointed by the Governor, one by the Committee on Rules of the Senate

and one by the Speaker of the Assembly � all of the above appointments

are subject to confirmation by the State Senate!. The chairman and



vice � chairman of the Commission are chosen by the Governor from the public

members of the Commiss ion."

In addition, one member of the  state! senate and one member of

the  state! assembly, appointed by the Senate Rules Committee and the

Speaker of the Assembly respectively, are to meet with and take part in

the Commission's activities as their state legi.slature duties permit.

These two persons are in effect a joint investigating committee on the

BCDC for the legislature with the powers that such committees generally

have.

Provisions of the NcActeer-Petris Act

The McActeer � petris Act gives the BCDC three major responsibilities:

1. To regulate all filling and dredging in San Francisco
Bay  including San Pablo and Suisun Bays, all sloughs that
are parts of the Bay System, and certain creeks and tribu-
taxies! in accordance with the law and the Commission's Bay
Plan.

2. To have limited jurisdiction over substantial
developments within a 100-foot strip inland from the Bay.
Within this shoreline band the Commission's responsibility
is twofold:  a! to require public access to the Bay to
the maximum extent feasible, consistent with the nature
of new shoreline developments, and  b! to insure that
existing shoreline property sui.table for high-priority
purposes such as ports, water-related industry, and water-
related recreation, is reserved for these purposes, thus
minimizing pressures to fill the Bay.

3, To have limited jurisdiction over any proposed
filling of salt ponds or managed wetlands  areas diked
off from the Bay and used for salt production, duck-hunting
preserves, etc.!. These areas, although not subject to
the tides of. the Bay, provide wildlife habitat and also
provide water surface important to the climate of the Bay
Area. If filling of these areas is proposed, the Commission
is to encourage dedication or public purchase to retain
water area. And if development is authorized, the Commis-
sion is to insure that such development provides public
access to the Bay and retains the maximum amount of water
surface consistent with the nature of the development. 5
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The Commission ie also mandated to undcrLake a continuing review

of the San Francisco Bay Plan and the studies it is based upon to make

sure that they are consonant with t' he latest scientific findings. In

conducting this general review, the BCDC is to cooperate with the Asso-

ciation of Bay Area Governments, coordinate its planning with the various

local agencies, and, wherever possible, avoid duplication of effort by

utilizing the studies and information produced by the State Planning

Office, the Association of Bay Area Governments, the cities and counties

in the area, and other public or private agencies.

Such a review is to include an annual report which describes land

within the Commission's jurisdiction which should, in the Commission's

opinion, be acquired for public use. Such recommendations should include

a description of the location of the properties involved, the public use

they should be acquired for, the public agency that should acquire them,

and the cost involved. Permits for developments on such lands can be

denied for three years on the grounds that they have been selected for

acquisition for public use. The reason for inclusion of the requirement

for such an annual report is somewhat unclear; it was not, part of t' he

BCDC's recommendations to the legislature and is not seen as having much

effect at the present time.

There are two main objectives of the San Francisco Bay Plan: �!

"Protect the Bay as a great natural resource for the benefit of present

and future generations" and �! "Develop the Bay and its shoreline to

their highest potential with a minimum of Bay filling."

Im lementation of the Act's Provisions

In consonance with this position, the Commission seeks to prevent

dredging and filling along the bay's shoreline except where there is no

feasible alternative and the project in question is in the public interest.



Dredging and filling will generally be allowed in accordance with the

following types of projects subject to the above criteria. deveIoping

modern port terminals; developing sites for industries dependent on

access to water; developing new water-oriented recreational facilities;.9

expansion of airport terminals and runways, if regional studies show that

there is no feasible alternative; developing new transportation routes

if shown to be needed by regional studies  and then only on pilings, not

solid fill!; increasing public access to the bay; and improving the ap-

pearance of the bay's shoreline. However, the filling for such projects

is to be kept at an absolute minimum and the public's health, safety, and

welfare are to be kept paramount. Filling for any purpose can be allowed

only if there is no alternate dry-land site for the project.

The procedure for reviewing permits is as follows: permits are

required for "any person or any governmental agency wishing to place

fill, to extract materials, or to make any substantial change in theI 1 12

use of any water, land, or structure within the area of the Commission's

jurisdiction...."

The Commission may set a reasonable fee for the filing of a permit

application and require reimbursement for the expenses incurred in pro-

cessing the application including any investigation that may be necessary.

If the locality in which the proposed project is located also requires a

permit, the applicant must apply there also. In such areas, the findings

of the local authorities, concerning a permit application, are to be sub-

mitted to the Commission for its review within 90 days. Upon receiving

a direct application in cases where no local review is required, the Corn-

mission is required to hold a public hearing and make a decision on the

application within 90 days. Thirteen affirmative votes  out of a possible

25! are required to grant a permi.t. In approving a project, the Commission
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may attach such restrictions as it deems necessary. The failure of the

Commission to act within the prescribed time period will result in the

automatic approval of the application. Appeals of the Commission's

decision to the courts are allowed within 90 days of the Commission's
action.

With regard to proposed projects by the U.S. Army Corps of Engineers,
a "memorandum of understanding" has been agreed upon by the BCDC and the

Corps in which such projects will be in accordance with the provision of

the California state law and the bay plan ~

The Commission's powers with regard to the 100-foot shoreline strip

under its jurisdiction are limited in the following manner: the law re-

quired that the lands to be reserved for water-oriented priority land

uses be designated by December 1, 1971; after that date, permits for pro-

posed projects on land within the shoreline strip, but not so designated,

can be rejected by the Commission only if maximum feasible public access

is not provided.

The Commission is aided in carrying out its duties by a professional

staff and a citizen's advisory committee as well as legislative authority

to employ professional consultants to undertake studies not within its

capability or that of other government agencies.

During 1970, the Commission conducted its work by meeting two full

afternoons a month . It approved one out of 13 major permit applications

while approving 66 additional minor permits for minor repairs or improve-

ments. The Commission explains the high rate of approval in the following
manner:

�! The law and the C ommission's Bay Plan encourage
many types of Bay related development and permits for such
projects are issued provided a proposed project meets the
standards in the law and the Bay Plan...�! The law and



the Bay Plan state clearly that filling of the kind that
has greatly shrunk the Bay in the past are not to be
allowed, and thus there were no applications to fill for
large refuse dumps, subdivisions that could just as well
be on dry land, etc. l4

The Commission's varied membership representing local, county,

state and federal governments, as well as the general public, apparently

has added to the Commission's strength and legitimacy in carrying out

its duties as a regional agency protecting a regional resource valuable

to all its various constituencies. Its decisions are generally not chal-

lenged and its recommendations carry considerable weight. Two other fac-

tors have undoubtedly significantly contributed to the Commission's present

position of importance and general acceptance; namely, the public's sup-

port for action to protect the bay and for the concept of the Commission

as the appropriate agency and the respect and acceptance the Commission

developed during the years it was developing the San Francisco Bay Plan.

The Bay Plan and its supporting reports not only documented the need for

the continued existence of the Commission, but the Commission members'

ability to reach a consensus on the proposals recommended by the Bay

Plan also proved that a Commission made up of members representing several

different constituencies could be ef fective. However, the viability of15

similarly constituted commissions in other localities is by no means as-

sured since the Commission's success is no doubt at least partially the

result of particular circumstances: the presence of a clearly visible

danger, the initiative of the private citizens who sparked the Save-the-

Bay movement, and the considerable abilities of the people who have made

and presently make up the BCDC.
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The above should not be taken to indicate that the bay's regional

problems are solved. The BCDC has only limited regulatory powers, and

developments outside its jurisdiction could have adverse effects on the

bay. The Bay Plan needs to be continually updated to keep pace with new

developments. Yet the present funding level of $259,000, appropriated

out of the state's general fund, only allows the employment of a small

staff of 13  9 professional! and precludes the possibility of hiring

additional staff or outside consultants.

Moreover, its enforcement powers have been insufficient, It has

had only persuasive and injunctive recources. In the Past, the latter

has been difficult to utilize since the BCDC has only a small staff,

making it difficult to obtain sufficient evidence. to obtain an injunction.

The 1971 legislature has now, however, made violation of the BCDC law a

misdemeanor; thus making it more easily enforceable.
l 'I

All in all, the BCDC, with its activities based on a carefully

drawn comprehensive plan, is a major step forward in coastal zone manage-

ment on a regional basis.

THERMAL POWER PLANT SITING

The rest of California's coastline, unfortunately, is not protected

in the same manner as that of the San Francisco Bay area. However, with

regards to the siting of power planta, both thermal and nuclear, the state

Resources Agency has developed a procedure by which the natura1 resources

agencies, most of which are constituent units of the Resources Agency,

participate as members of the State Power Plant Siting Committee in the

selection and design of sites for thermal power plants throughout the

entire state.'



The procedure involves the review of potential sites by the State

Power Plant Siting Committee to assure that the location and construction

design will be chosen to protect the public health of the citizens of

California and to minimize the adverse environmental effects of the plant's

operation. A power company is not required by law to consult with the

Siting Committee, but it is in its interest to do so. In exchange for

its compliance with the Siting Committee's requirements regarding site

selection, plant design, and operating procedure, the Resource Agency

will back the company's position in its application for a construction

license from the California Public Utilities Commissi.on. This is a point

with much leverage because, in contrast to the situation in most other

states, a pre-construction license is required from the California Public

Utilities Commission, and the Commission must give serious consideration

to environmental factors as well as economic factors in granting a license.

Fur thermo re, since the Res our ces Ag ency contains mo s t o f the environmental

agencies with which the power companies have to contend, consultation with

the S iting Committee lays the groundwork for cooperation with the State

Air and Water Resources Boards in meeting air and water quality standards.

To gain the approval of the Power Plant Siting Committee, a power

company must satisfy its requirements in the following areas: compatability

with state and local comprehensive plans; consonance of its operations with

a policy of conservation of energy and natural resources; effects on wild-

life and fish, and the aquatic life on which they are dependent; ability

to meet state air and water quality standards with particular emphasis on

the impact of usage of cooling water; avoidance of areas of significant

seismic activity; minimization of effects on state recreational and scenic

areas and even enhancement of the plant's site with respect to these con-

siderations whenever possible. The guidelines for meeting the last
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requirement have particular implication in the coastal zone as well as

promoting increased recreational opportunities generally. 20

This procedure is not transferable to most of the other states

because of the aforementioned lack of any legal requirement for a pre-

construction license and the dispersal of responsibility for environmental

programs among many different state agencies making coordination of permit

procedures, regarding compliance with air and water quality standards,

difficult. Thus, a power company is not likely to seek a voluntary agree-

ment with regard to its site selection and operation procedures when it is

neither required to obtain a pre � construction license nor is likely to

benefit from a coordinated permit approval procedure.

BEACH ACCESS

In California, there have been two recent court cases involving

the public right of access to the beaches: Gion v. Santa Cruz and. Dietz

~v. Kin . The California Supreme Court considered both cases together on

appeal and ruled that in each case the public had acquired an easement

for passage through and the recreational use of the beach areas in question

through the doctrine of implied dedication.

In Gion v. Santa Cruz, the case involved a private land owner's

attempt to develop his property=a group of private lots and the shore-

line they bordered on--in the face of city restrictions due to continuous

public use of it for access and recreation purposes. Over the years, the

lots had been continually used as parking spaces and the City of Santa

Cruz had undertaken improvements on the area, including some fairly exten-

sive erosion prevention measures and the paving of the parking areas. The



Supreme Court affirmed the Superior Court's decision that, while the Gion's

were fee owners of the lands in dispute, they were subject to an easement

to the City of Santa Cruz,

a municipal corporation, for itself and on behalf of the
public, in, on, over and across said property for public
recreation purposes, and uses incidental thereto, including,
but not limited to, parking, fishing, picnicking, general
viewing, public protection and policing, and erosion con-
trol, but not including the right of the City or the public
to build any permanent structures thereon.

22

The court based its decision on the fact that the public without

asking permission made continuous and uninterrupted use of the property

for more than five years before the start of the lawsuit; that the City

of Santa Cruz had likewise exercised control over the property through

its maintenance ef f or ts for more than five years; and that the plainti f f s

and previous owners had full knowledge of the above for more than five

years before the lawsuit was initiated.

The second case, Dtetz~v. Kin, involved a suit to allow con-23

tinued public use of an access road to a beach in the face of attempts

by the owners of the property to block the access road which crossed

their property. The public had used the beach and the road for over a

hundred years when the present owners, the King' s, bought the property

in 1960. At that time, the King's blocked the road with a timber which

was immediately removed and public use of the road continued. With the

exception of placing a few "no trespassing" signs which quickly disappeared,

the King's took no further action until 1966 when they made plans to bull-

doze the road closed. The suit arose when the plaintiff, Dietz, representing

public users in a class action, sought to stop this acti. on. The Superior

Court ruled against Hr. Dietz but the Supreme Court overruled their deci-

sion stating, in this case also, there was implied dedication by reason



20l

of adverse use and that the public should continue to be able to use the

road. The fact that the present owners objected to the use of the Land

by the public was not considered to negate the implied dedication of the

land by the previous owners.

These two rulings set a strong precedent. for preventing «t tempts

by private land owners to block long established recreational use of

portion of their lands. However, their signif icance is limited in that

they have no relevance to the problem of providing increased public access

to and use of beach areas.
25

COMPREHENSIVE OCEAN AREA PLAN

Unfortunately, procedures for dealing with other threats to Cali-

fornia's coastline, outside the San Francisco Bay area, have not been

instituted. In the past two state legislature sessions, comprehensive

coastal zone legislation has been considered, but not passed.

However, an effort has been underway for several years to develop

a comprehensive plan for California's coastal zone. Following several

years of special study commissions on the subject of managing California's

coastal resources, the state legislature, in 1967, enacted the Marine

Resources Conservation and Development Act of 1967 which mandated the

development of the California Comprehensive Ocean Area Plan  COAP! to

guide state government action in the management of its coastal zone.

This act also created the California Advisory Commission on Marine and

Coastal Resources  CMC!, a 36-member citizen advisory group appointed

by the Governor, to advise the state on the proper development of its

coastal resources and to review the COAP af ter it had been developed.



In August, 1967, the Governor established the Interagency Council for

Ocean Resources  ICOR! to develop the COAP and plans for its implementa-

tion. Work on the plan was started in earnest, in 1969, following esta-

blishment of a staff to produce it and receipt of a federa1 government

grant to help fund its development. By December, 1969, a study design

for the plan had been completed and work was then begun on the body of

the plan.

During 1970, ICOR, as the group responsible for the plan's develop-

ment, and CNC, as the group responsible for reviewing it, have kept a

close watch over the plan's development and have devoted considerable

time to consideration of methods of implementing the plan in the face

of strong public concern over coastal zone management and the considera-

tion of coastaI zone legislation by the state legis' ature,

In July, 1970, the COAP planning staff, in an administrative change,

was placed in the Department of Navigation and Ocean Development, to

function as the COAP development program unit of that department. The

basic responsibility of ICOR, for the general policy developed in the

plan, and CMC, for reviewing it, was not affected by the change.

As part of COAP's work, two studies have been produced which are

worthy of mention: the f'irst is Coastal Zone Plannin in the United

States An Anal sis of State and R~eional Ocean Area Plannin Pro'ects

and the second is A Framework for Identification and Control of Resource

De radat.ion and Conflict in the Multi le Use of the Coastal Zone in which

the author has developed a system of matrices to analyze the potential

conflicts among various uses of the coastal zone.

As for the final result of the planning staff 's effort, the COAP

is scheduled to be completed in 1972, although some portions of the con-

tract studies may be curtailed due to a lack of continual federal f inancial
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assistance. Due to the controversy, in the state legislature's considera-

tion of coastal zone management legislation, as to where the principal

authority for coastal zone management should reside, the COAP planning

staff has concentrated on developing the basic inventory of information

needed for effective planning decisions no matter where the management

authority is located and on the. planning crit .ria and methodology needed

to effectively util ze such information. However, recommendations will

be included in the final, document concerni ig the most effective methods

of coastal zone management  including placement of primary authority! to

reflect and, reciprocally, to influence state legislative and administra�

tive opinion,

The COAP is being developed under the assumption that it will pro-

vide the basis for a continuing effort of coastal zone planning and manage-

ment. However, the degree of its utilization and subsequent effectiveness

will depend upon the decisions of the. state government and the state legis-

lature regarding the nature of. the coastal zone management program that

the state should undertake.
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FOOTNOTES

David Peter Sachs, "Saving San Francisco Bay � in Sacramento" in
Ecotactics, ed. by John G. Mitchell with Constance L. Stollings  Sierra
Club, New York, 1970!, p. 133.

2
Appendix F contains a copy of Title 7.2 of the California Govern-

ment Code composed of the provisions of the McActeer � Petris Act as amended
 Act 1162-1965 as amended! as well as the executive orders and other legis-
lation discussed later in this chapter.

3
For detailed accounts of the f ight, over the years, ta establish

the BCDC as a permanent agency see "Saving San Francisco Bay: A Case
Study in Environmental Legislation" by Janine M. Ralezel and Bruce N. Warren
 Stanford Law Review, Vol. 23, No. 2, January, 197j pp. 349-366! and Sachs,
"Saving San Francisco Bay � iu Sacramento."

4Section 66620 Government Code  established by the McActeer-Petris
Act! gives the exact manner in which the members of the Commission are to
be appointed.

5 San Francisco Bay Conservation and Development Commission, Annual
1970, p. 3.

6
The McActeer-Petris Act, [Sections 66630. 1 and 66632.3].

7
Letter of September 8, 1971 in response to request for infor-

mation from E. Jack Schoup, Chief Planner of the Sarr Francisco Bay Conser-
vation and Development Commission.

8
San Francisco Bay Conservation and Development Commission � San

Francisco Ba Plan, p. 7.

9The Bav Plan approves the location of desalination and power
plants in locations on the bay where their operation will not seriously
conflict with residential, recreational, or other public uses of the bay
and its shoreline provided the problems associated with the thermal dis-
charges involved can be overcome.

10 The Bay Commission, What it is and What it does, p. 2.

"Fill" is def ined by the McActeer-Petris Act as "earth or any
other substance or material including pilings or structures placed on
pilings, and structures f Loating at some or all times and moved for ex-
tended purposes such as houseboats and floating docks."  Section 66632
of the Californ'ia Government Code [established by the McActeer-Petris
Act]! .

"Materials" are defined as items exceeding twenty dollars  $20!
in value.  Section 66632 of the California Government Code [established
by the McActeer-Petris Act]!.

204
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Sect.iiln 66632 of the California Covernment Code [estab 1 ished hy
the McActeer-Petris Actj.

San Francisco Bay Conservation and Development Commission, Annual

~sJoseph E. Bodovitz's speech, Plannin the Law and a ualit Environ-
men.t at the lIth National Conference of the U.S. Commission for UNESCO

describes the way in which the members of the DCDC developed the ~Ba Plan.

Letter from E. Jack Schoup.

~7Letter from E, Jack Schoup and. letter of December 3, 1971, from
Joseph E. Bodovitz, Executive Director of the San Francisco Bay Conser-
vation and Development Commission.

This policy was first instituted in 1965 and then amended in 1969.
 Appendix [F] contains a copy of the complete policy instituted, the State
of California Polic on Thermal Power Plants! .

The document, Laws and Procedures af Power Plant Sitin in New
En land Power and the Environment/Re ort No. 1  New England River Basin
Commission, 1970! provides a good discussion of the factors involved in
the problem of regulating power plant siting including a review of
California's approach to the problem.

State of California Polic on Thermal Power Plants, Section III
 Adopted June 30, 1965; revised March 12, 1969!.

'Gion v. Cit of Santa Cruz, 2 Cal 3d 29 � P. 2d � Cal Reporter
�970! .

2 z Ibid,

As it has been established in law by the court's decision, implied
dedication of property to public can occur in two ways by acquiescence and
by adverse use. In the former case, it must be proven that the owner
allowed his land to be used continually wi.thout putting any restrictions
on its use. If the land had been used by the public for less than five
years at the time of the inquiry the owner 's actual  not implied! consent
must be shown, In the case of dedication by adverse use, however, the
public must merely have used the land continually for more than five years
with the owner's knowledge, without asking permission to do so, and with-
out objection being raised to such use. In the face of continued use, the
posting of an occasional no trespassing sign is not significant sign of
objection.

Steve A. McKeon's article, Public Access to Beaches, in the
Stanford Law Review  Vol. 22, No. 3, February, 1970! discusses in con-
siderable detail several possible different legal approaches to increasing
beach access and use including the implied dedication concepts
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CHAPTER 7

HAWAII

INTRODUCTION

The coastal zone activities of Hawaii have been chosen for close

examination because Hawaii was the first state to institute a state land

use control program. Because land use control programs have been advocated

as an alternative to programs aimed specifically at the coastal zone, it

was thought worthwhile to investigate whether a need existed for a coastal

zone management program even in a state that already had a state-wide land

use control program and, if such vere the case, what type of coastal zone

program was being proposed and how it would relate to the already existing

land use control program. The material in this chapter will illustrate

the need for a coastal zone program in addition to a land use control

program, at least for the state of Hawaii.

STATE LAND USE PROGRAN

Histor of Land Use Pro ram

Hawaii's Land Use Program had its origins in three acts passed by

the 1957 Territorial Legislature:

The first act, Act 35-1957, established the Land Study Bureau at

the University of Hawaii and gave it a mandate to classify all. of Hawaii's

lands to provide a sound basis for subsequent land use studies. Particular

emphasis was placed on agricultural lands since agriculture vas the primary

land use. The studies that were developed by the B ureau, as a result of

the provisions of this Act, provided a substantial base for the development

of the boundaries of the land use districts established under the State

Land Use Law of 1961.

208
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The second act, Act 234-1957, directed the Department of I and

and Natural Resources  which was called the Board of Commissioners of

Agriculture and Forestry at the time! to establish a comprehensive forest

and water reserve zoning program. The Department was given the authority

to set the forest and water reserve boundaries, to establish sub«n«

within the larger forest and water reserve zones in which only certain

uses would be permitted, and to establish regulations governing «tivitics

in the zoned area. The establishment of such regulations was to be gui.ded

by the proviso that they not be"detrimental to the conservation of necessary

forest growth and the conservation and development of water resources ade-

quate for present and future needs."z In determining the uses that would

be allowed in the special subzones, which were to include but not be limited

to "farming, flower gardening, operation af nurseries or orchards, growth

af commercial timber, grazing, recreational or hunting pursuits, or «si-

dential use," full consideration was to be given to

all available data as to soil classification and physical.
use capabilities of the land so as to allow and encourage
the highest economic use thereof consonant with require-
ments for the conservation and maintenance of the purity
of the water supplies arising in, or running or percolating
through the land.

The forest and water reserve zones, created by this Act, formed the basis

for the Conservation Districts established under the provision»f

State Land Use Law of 1961. This Act also gave general zoning powers to

county boards of supervisors for areas not included in the forest and.

water reserve zones.

The third act established the Territorial Planning 0ffice

Department of Planning and Economic Development, and directed i.t to develop

a general plan to guide physical and economic development throughout

Hawaii. This general plan, which was completed in 1961, formed the impetus
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for the passage of the State Land Use Law of 1961 because the following

land use issues were brought forth as needing attention:

Development of land for urban uses, in many cases tended
to occur in areas where it was uneconomical for public agencies
to provide proper and adequate service facilities, and there
was a consequent lag in the provision of such facilities, to
the detriment of the general welfare and convenience;

2. Development of land for urban uses, in many cases,
occurred on land having a higher capacity for contributing
to the basic economy of the State  meaning agriculture! than
the uses which were developed thereon;

3. There was adequate land on all the islands of the State,
for full development of the urban uses forecast for the next
twenty years, without using the lands with high capaci.ty
for intensive cultivation;

4. Development of urban areas should be encouraged in an
orderly and relatively compact manner in order to provide
for economy and efficiency in public services and utilities;

5. Land not required at any given time for urban or intensive
agricultural uses should receive special attention regarding
land management practices and use,

Provisions of the State Land Use Law of 1961

Recognition by the state legislature of the need of coping with

the above issues can be found in the statement of purpose of the State

Land Use Law of 1961  Act 187-1961!:

Inadequate controls have caused many of Hawaii's
limited and valuable lands to be used for purposes that
may have a short-term gain to a few but result in a long-
term loss to the income and growth potential of our economy.
Inadequate basis for assessing lands according to their
value in those uses than can best serve both the well-being
of the owner and the well-being of the public have resulted
in inequities in the tax burden, contributing to the forcing
of land resources into uses that do not best serve the
welfare of the State. Scattered subdivisions with expensive,
yet reduced, public services; the shifting of prime agri-
cultural lands into nonrevenue producing residential uses
when other lands are available that could serve adequately
the urban needs; failure to utilize fully multiple-purpose
lands; these are evidences of the need for public concern
and action.
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Therefore, the Legislature finds that in order to
preserve, protect and encourage the development of the
lands in the State for those uses to which they are best
suited for the public welfare and to create a complemen-
tary assessment basis according to the contribution of
the lands in those uses to which they are best suited,
the power to zone should be exercised by the State and
the methods of real property assessment should encourage
rather than penalize those who would develop these uses. 6

Land Use Commission

To administer itsprovisions, the act created a nine-member Land

Use Commission composed of seven members appointed by the Governor with

the advice and consent of the state senate: one fram each of the six

senatorial districts and one at large, and two ex-officio members, the

Directors of the Departments of Planning and Economic Development and

Land and Natural Resources. The chairman is to be selected by the members

of the Commission from the seven appointed members. The terms of the

appointed Commission members are subject to the provisions of the term

of office section of the Hawaii Revised Statutes  Section 26-34! . That

section states that Commission members shall be appointed to terms of

four years, subject to reduction to provide staggered terms, and that

they cannot serve more than two consecutive terms.

The Land Use Commission was located in the Department of Planning

and Economic Development for administrative purposes, but such location

does not give the director of the D epartment any powers over the quasi-

judicial function of the C ommission other than as an ex-officio member

of the C ommission.

As is usual with such commissions, the Land Use Commission was given

authority to hire staff personnel, draw upon the technical capabilities

of state agencies, receive funds from governmental agencies, and adopt

regulations to govern its actions. In addition, the C ommission was
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required to prepare an annual report of its activities, accomplishments

and recommendations.

Land Use Districts

The Land Use Law established three different types of districts

into which the Commission was to divide the lands of the state: �!

Urban Districts to include lands "now in urban use and a sufficient

reserve area for foreseeable urban growth;" �! Agriculture Districts

which were to be established to provide the greatest possible protection

for "those lands with a high capacity for intensive cultivation;" and

�! Conservation Districts to consist of the forest and water reserve

zones created by Act 234-1957. 8

The Act was amended in 1963  by the passage of Act 205! to provide

a fourth type of district, Rural, to be co~posed of "areas of lands com-

posed primarily of small farms mixed with very low density residential

lots"  one-half acre lots!. Act 205 also provided a detailed explanation

of the uses to be found in each district:

Urban districts shall include activities or uses as
provided by ordinances or regulations of the county within
which the urban district is situated.

Rural districts shal1 include activities or uses as

characterized by low density residential lots of. not more
than one dwelling house per one-half acre in areas where
'city-like' concentration of people, structures, streets
and urba~ level of services are absent, and where small
farms are intermixed with such low density residential
lots. These districts may incIude contiguous areas which
are not suited to low density residential lots or small
farms by reason of topography, soils, and other related
characteristics. [Public, quasi-public and public utility
facilities are also allowed in this district.]

Agricultural districts shall include activities or
uses as characterized by the cultivation of crops, orchards,
forage, and forestry; farming activities or uses related
to animal husbandry, and game and fish propagation; services
and uses accessory to the above activities including but
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not limited to living quarters or dwellings, mills, storage
facilities, processing facilities, and roadside stands for
the saIe of products grown on the premises; and open area
recreational facilities.

These districts may include areas which are not used
for, or which are not suited to, agricultural and ancillary
activiti.es by reason of topography, soils, and other related
characteristics.

Conservation districts shall include areas necessary
for protecting watersheds and water sources; preserving
scenic and historic areas; providing park lands, wilderness
and beach; conserving endemic plants, fish, and wildlife;
preventing floods and soil erosion; forestry; open space
areas whose existing openness, natural condition, or present
state of use, if retained, would enhance the present or poten-
tial value of abutting or surrounding communities, or would
maintain or enhance the conservation of natural or scenic
resources; areas of value for recreational purposes; and
other related activities; and other permitted uses not
detrimental to a multiple use conservation concept.10

While the Commission was empowered to draw up t' he boundaries of each of
these districts, the counties of the state  Kauai, Honolulu, Maui and
Hawaii! were authorized to further zone the land within each district
and enact stricter regulations, except that no areas could be zoned for
urban use that were not in an Urban District; that such zoning must be
compatible with the provisions of the State Land Use Law; and that the

usage of lands in Conservation Districts was to be regulated by the

Department of Land and Natural Resources. The latter restriction is of

considerable importance since Conservation District lands comprise 45
percent of the total state area. 12

The boundaries of each of these districts were to be set after

public hearings had been held to provide for public, county government,

private owner, and agency comment on the proposed boundaries developed

by the commission. Act 205 also added the provision that the Commission

was to give consideration to the master plan or general plan of a county

in developing the district boundaries for that county.
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Amendments to District Boundaries

Amendments to the boundaries set by the Land Use Commission are

to be consi.dered by the Commission upon receiving a request for such a

change from any state or county agency, or any property owner or lessee

or upon the initiative of the Commission itself. Before making a decision

on the request the Commission is to obtain the recommendations of the

planning commission of the county involved. A public hearing is also

to be held to hear the views of persons and agencies interested in the

proposed change. Approval of the request is to be granted by an affir-

mative vote of six members of the Commission provided that the petitioner

has fulfilled the following conditions, namely that he:

has submitted proof that the area is needed for a use
other than that for which the district in which it is
situated is classified and either of the following
requirements has been fulfilled:  a! the petitioner
has submitted proof that the land is usable and adapt-
able for the use it is proposed to be classified, or
 b! the condition and trends of development have so
changed since the adoption of the present classifi-
cation, that the proposed classification is reasonable.

Special Use Permits

Upon request of the county planning commission of the county in

question  or the zoning board of appeals of the city and county of

Honolulu!, certain unusual and reasonable uses may be allowed in rural

and agricultural districts even though the district is not classified for

them. The approval of both the county planning commission and the Land

Use Commission is required. The county planning commission is to consider

such requests first holding a public hearing before making its decision.

It may approve a request by an affirmative vote of its total membership

adding such protective restrictions as it deems necessary subject to the

condition the proposed use would promote the effectiveness and objectives
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of the State Land Use Law. Requests that axe approved by the county

planning commission are forwarded to the Land Use Commission for its

judgement. To be approved by the C ommission, a request must receive the

affirmative votes of five members of the C ommission. The decision of

either the county planning commission or the Land Use Commission, in

such cases, can be appealed to the circuit court in accordance with the

Hawaii Rules of Civil Procedure.  This procedure should be compared to

the handling of such requests for Conservancy Districts. The approval

of only the Department of Land and Natural Resources is required for

special uses in such districts.!

Enforcement of. District Classification Provisions

Enforcement of the use classification districts established by

the State Land Use Law is to be by the county official who enforces the

county zoning regulations. Violation of any provision of the law is

punishable by a fine of not more than  l,000.00 with each day the viola-

tion being considered a separate offense.

Dedicated Lands

As stated in its statement of purpose, one of' the purposes of the

State Land Use Law was to revise the state's tax laws to encourage the

use of the lands of the state for those purposes for which they are best

suited. In accordance with this purpose, the law established a specIal

category of land use, called Dedicated Lands, to allow the owner of long-

term leases  ten years or longer! of land within an Agricultural or Conser-

vation District to apply for dedication of his land to a specific x'anching

or agricultural use and, as a result, to have his land assessed at its

value for that use.
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To obtain such a classification for one's lands, a land owner has

to submit a request to the director of the Department of Taxation, Upon

receiving such a request, the Director of Taxation is to have the Land

Study Bureau of the University of Hawaii undertake a study to determine

if the petitioned land "is reasonably well suited for the intended use."

The bureau's determination of this question is to be based

upon the productivity ratings of the land in those uses
for which it is best suited, a study of the ownership,
size of operating unit and present use of surrounding
similar lands and other criteria as may be appropriate. 14

In addition, the Director of Taxation is to ask the Director of Planning

and Economic Development to determine whether the intended use would be

in conflict' with the state's General Plan. Approval of the request for

dedicated classification is to carry the condition that the requester

must not change the use of his lands to which they were dedicated for a

minimum of ten years. This classification is automatically renewable

indefinitely, but sub/ect to cancellation by either the owner or the

Director of Taxation with five years notice at any time after the fifth

year of dedication. In the case of a state agency changing the general

use classification of the area in which the dedicated land is located,

the dedication can be cancelled within 60 days of such a change if both

the owner and the Director of Taxation agree.

If an owner fails to observe the restrictions that the dedication

placed on his land, the special assessment privilege that the dedication

provided is to be cancelled and the difference between the taxes that

have been paid and the taxes that would have been paid from assessment

at a higher use, plus a 5 percent/yr. penalty, shall be paid by the owner.

Such failure will be considered to exist if the land in question is not

used in the manner requested for one calendar year or if an overt act of
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changing such use for any period is committed. Institution of the above

penalty is not to prevent the state from undertaking any other legal

remedies to enforce the dedication agreement regarding the land's use.

An owner may appeal an unfavorable decision on his dedication

request, in the same manner as an assessment decision.

Other Provisions

The State Land Use Law of 1961 contained two other provisions:

one provided an appropriation of $50,000 for the Commission's activities;

the other required a comprehensive review of the land classification,

district boundaries, and all regulations established under the provisions

of the Land Use Law to be carried out at five-year intervals from the

time that the district boundaries were formally adopted.

Thus, the Land Use Law established a land use system which gave:

the Land Use Commission the authority to establish district boundaries,

the Department of Land and Natural Resources control over uses in the

Conservation Districts,. the county planning commission's sole control over

use in the urban districts and shared control over deviation from per-

mitted uses in rural and agricultural districts, and the Director of

Taxation control over the dedication of lands subject to the findings

of the Land Study Bureau and the Department of Planning and Economic

Development.

Review of the 0 eration of the Land Use Law

In accordance with the provision of the Land Use Law, the district

boundaries were formally set in 1964.  Temporary boundaries and regulations

had been set previously, but it was not until 1964 that the Land Use Com-

mission finally completed the boundary setting process.! As a result, a
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Preceding this review was a revision of the State General Plan in 1967

in order to provide a policy basis for the land use review in 1969. In

order to obtain an outside view on the General Plan's implications and

the operation of the land use program during its f irst five years, the

state contracted with the consulting firm of Eckbo, Dean, Austin, and

Williams. It is largely on their report State of Hawaii Land Use Districts

and Re ulations Review that the following review of the operation of

Hawaii's land use program is based.

Review of District Boundaries

The subject that received the most attention in Eckbo, Dean, Austin,

and Williams' review of the program was the consideration of the appropri-

ateness of the district boundaries. Extensive review of previous research

was undertaken along with substantial mapping and field work with regards

to this question. It was found that the original boundaries had been set

with great care. Thus, the major recommendations of Eckbo, Dean, Austin,

and Williams involved establishing clearer distinctions of the differences

between Agricultural and Conservation Districts with resultant changes in

the boundaries of some lands and the regulations concerning their use.

Of particular interest was the determinati.on of the inland boundaries of

shoreline areas which had been included in Conservation Districts by the

Land Use Law, a point that vill be discussed in more detail later. Other

recommendations involved the changing of the boundaries of Urban and Rural

Districts to account for future growth and county recommendations, owner-

developer intentions, and compliance with the intent of the Land Use Law.
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Effectiveness of Land Use Controls

With regard to the administration of the Land Use Law, it was

found that considerable success had been achieved in containing urban

sprawl. Although the population growth in Oahu, the island subject to

the greatest economic pressures, had grown by 153,000 during the period

1961 � 68, only 1,616 acres were added to the Urban Districts. Since

standard of about nine acres/100 people had been set for Urban Districts

in the original boundary studies, approximately 13,770 acres would have

been needed to accamodate this growth in population. It is obvious that

most of the growth has occurred in the lands already set aside for urban

use, rather than sprawling into the other districts which had been desig-

nated for other uses.
l 5

Likewise, it was found that the land use control system had been

effective in preserving prime agricultural soil. Although proposals had

been received to change 2,648.8 acres of agricultural soil to urban use,

only 284.8 acres or eleven percent had been approved for such a change,

In addition, it is impossible to tell how many other changes were not

proposed because af the existence of the approval process. 16

Review af Nature of Boundary Changes and Requests for Special Uses

Nevertheless, the Commission did approve, in whole or in par't,

the great majority of boundary changes and special permits submitted to

it: 73.4 percent of the 128 boundary proposal changes, 60.9 percent

totally and 12.5 percent in part; 70.9 percent of the 20 special permit

changes, 36.4 percent totally and 34.5 percent in part. The percent of

total acreage approved was considerably less, the respective figure's being;

for boundary changes, 9,514 acres requested, 3550.1 totally approved,
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18I1.5 partially approved; for special permits 984 acres requested,

361.7 totally approved, 408.0 partially approved.

As might be expected, the great majority of boundary changes in-

volved requests for urban district designations, while approximately 80

percent of these requests were partially or totally approved, only about

one-half the acreage involved was approved. On Oahu, the Commission re-

fused changing the designation of 60 percent of the total acreage involved

 although approving 16 and partially approving 4 applications out of the

total of 2S! indicating their concern with preventing urban sprawl and

scatterization.
1S

In addition, the study showed that in only a small number of cases

were the decisions of the Land Use Commission in conflict with the deci-

sions of the county planning commissions and the recoiendations of its

own staff. Out of the 90 cases involving boundary changes or use permits

on which all three expressed opinions, the Commission overruled the re-

commendations of the county planning commissions in only ll cases; its

staff in only 17 cases; and both of them in only 3 cases. ' Nearly

half of the Commission's decisions were unanimous, but there were also

many close decisions, particularly those involving lands on Oahu. It was

also on decisions involving lands on Oahu that the majority of the above

conflicts occurred, indicating the degree of concern and the economic

pressures involved regarding the use of land on Hawaii's most developed

island.

Results of Attitude Survey

An attitude survey, undertaken as a part of the review, indicated

that it was generally thought that the Land Use Law had successfully en-

22
couraged appropriate land use without hindering economic development.
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the proper population level and distribution should be for the state if

it is to fulfill its goals regarding land use regulation and economic

development. As part of the General Plan Revision Program, an innovative

economic planning technique was developed for relating economic growth

and income distribution for various levels of population growth, but con-

sideration of management of population growth to achieve desired social

and economic goals was not undertaken.

An attempt to rectify this deficiency was undertaken by the es-

tablishment of the Temporary Commission on Population Stabilization in

January, 1971. The work of this commission has been hampered by a lack

of funds. However, it has undertaken several projects, including a sur-

vey of state planning departments to find out how they utilize population

growth distribution factors.

Administration of Conservation Districts

With regard to the administration of the Conservation Districts,

it was found that the present program of regulation by the Department of

Land and Natural Resources had several defects. First, the present regu-

lation, Regulation No. 4, on which the Department of Land and Natural Re-

sources bases its decisions, was considered overly per~issive, The De-

partment's administration of the lands has been somewhat suspect as it

has approved 76 out of 82 special use applications and has shown some

tendency to circumvent the intent of the district in cases where large

acreages of land were involved.

As originally established, the lands within Conservation Districts

were divided into two categories: General Use  GU! and Reserved Watershed

 RW! Use. The permitted uses allowed in each of these districts were

found to include governmental buildings and resort and related residences
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in GU districts, which may lead to urban development, and transmission

facilities in RW districts, which would blight scenic vistas � both

contrary to the intention of the district's establishment. Furthermore,

three additional sub-zones were added to provide land for a college, a

cemetary, and a convalescent home within Conservation District boun-

daries; thus setting a highly questionable precedent. Part of the reason

for these developments was that land more suited for urban development

was included within Conservation District boundaries with no systematic

mechanism provided for its development and rezoning as it becomes needed

for urban-oriented uses.

Criticism was also aimed at the Department of Land and Natural

Resources' sole control over the administration of the Conservation

District with no input from the county commissions or provision for

public hearings, in contrast to the administration of the other

districts.

In order to bring more appropriate management of these districts,

Eckbo, Dean, Austin and Williams recommended the above system of manage-

ment be changed to provide greater participation on the part of the public

and the county commissions. Further, it recommended that Conservation

Districts be divided into five sub-zones with special descriptions of the

uses permitted in each district and the type of administrative mechanism

that would be appropriate. In cases where the lands presently included

in Conservation Districts were more appropriate for grazing, it was re-

commended that the zoning designation be changed to "Agricultural."

Where Conservation Districts are suited to urban uses and contiguous to
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However, as a result of this survey and studies undertaken as part of

the overall review, both by itself and by others, particularly the state

agencies, Eckbo, Dean, Austin and Williams found several areas in which

the Hawaii land use control program could be improved. The survey found

that most people, including many county officials, were uninformed re-

garding the powers of the Land Use Commission and the provisions of the

Land Use Law. The Commission was also thought, by the majority of the

people surveyed, to favor large land owners and developers. This is not

surprising as Hawaii's land ownership has a legacy of large land owners

from its pre-territorial days that leaves 75 percent of the privately-

owned land  which is 58 percent of the total lands; 34 percent is state-

owned and 8 percent federally-owned! in the hands of only 50 large land

owners. Thus, many of the decisions of the Commission regarding boundary23

changes and special permits involved these large land owners. The fact

that the Commission did not document sufficiently the factors on which

its decisions were based contributed to the decrease of public confidence

in its fairness and left doubt in the minds of applicants and county

planning commissioners alike on what constitutes a valid proposal.

Another deficiency was the lack of sufficient follow-up of the im-

plementation of the approved boundary changes and special use permits.

The advantages of follow-ups were thus lost; namely a determination of

the effects of such changes on the Land Use Law's impact in encouraging

proper land use and satisfying the needs of the citisens of the state and;

thus, obtain insight into what conditions to attach to future approvals.

As a result of these findings and the resultant recommendations

to correct them, the Land Use Commission adopted changes in its rules of

practice and procedure at its meeting on July 8, 1969.
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General Plan Revision Program

Eckbo, Dean, Austin and Williams also reviewed the issues involved

in the development of the General Plan upon which the revised boundary

changes and regulations were t'o be based: those involved in the regu-

lation of uses in each of the districts and those involved in the use of

the tax structure to affect land use. Their findings in each of these

areas will be briefly summarized below.

As a first steP in reviewing the state'e land use control program,

the state's General Plan was revised in l967. While the plan revision

program produced many valuable studies and paid considerable attention to

appropriate goals to strive for and the appropriate administrative techni-

ques to utilize, it did not produce long-range coordinated plans involving

recreational, public facility provision, and other land uses which the

counties and state agencies could use as a guide in carrying out their

land use programs. In fact, there seems to be some acceptance of the

state land use district zoning maps as a substitute for actual long-range

land use plans. Thus, Eckbo, Dean, Austin and Williams saw the 1967

General Plan Revision Program as providing a good foundation for the de-

velopment of long-range plans rather than developing those plans themselves.

It is hoped that such plans will be developed by the time of the next re-

vision. The studies revealed lack of long-range planning in the counties'

planning and zoning programs, as well as insufficient attention to the

special resources and characteristics of the islands. Furthermore, there

seemed to be inadequate consideration of how the county plans and ordinances

should mesh with the state regulations in order to provide an effective

land use control system. Finally, one major consideration was missing in

both the state and the county planning programs: consideration of what



225

an Urban District or are in an area designated as appropriate for such

use in a county general plan, the zoning should be changed to "Urban."

Eckbo, Dean, Austin, and Williams also paid particular attention to pro-

tection of the shoreland areas of the state and recommended that special

plans be developed for their preservation and development.

In its revision of state land use district regulations at its

meeting on July 8, 1969, the Commission followed the recommendation con-

cerning more explicit specifications of the type of lands to be included

in Conservation Districts as well as making some boundary changes that

had been recommended as a result of such considerations. Included in

Conservation Districts by such actions were tsunami and flood hazard

areas and shoreland areas to the point of maximum annual wave advance.

Many areas adjoining the shorelines were also included in Conservation

Districts, but such areas in Urban and Rural Districts were retained in

those districts in order to allow utilization of them in accordance with

county plans and regulations. All offshore and outlying islands were in-

cluded in Conservation Districts unless specially designated otherwise.

However, the Conservation Districts were not divided up in sub-

zones to provide more appropriate use of the various types of lands

eluded in a Conservation District, nor was the Department of Land and

Natural Resources' sole control over such districts modified,  The state

legislature did take action in 1970 to provide some measure of shorelands

management which will be described later.!

Administration of Rural Districts

With regard to Rural Districts, it was noted that the mixed uses

allowed in such districts are not always compatible, and that such districts

have the potential of introducing widespread residential development into
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agricultural areas. Therefore, it was recommended that such districts

be severely restricted in number, with areas presently included in such

districts included in Urban or Agricultural Districts if one or the other

use predominates and such a classification is appropriate to the contig-

uous areas.

In making its boundary revisions, the Land Use Commission followed

the recommendation of making extremely limited use of the Rural District

classification, although it did not eliminate any of those districts that

had been already established.

Administration of Agricultural Districts

With regard to the question of the efficiency of Agricultural Dis-

tricts, Eckbo, Dean, Austin and Williams found that to date the objective

of preserving agricultural land had been achieved to a large extent.

However, they saw that the increasing economic development and population

growth occurring on the islands was putting considerable development pres-

sure on such lands. Therefore, they looked to the State Agricultural Plan

presently being developed by the Department of Planning and Economic Develop-

ment for full consideration of some of the issues involved: the economic

value of present agriculture land, both per se and as a part of a diversi.�

fied economy; ways in which agricultural lands could be utilized to make

the state more self-sufficient in those foodstuffs that could be grown on

the islands to feed its growing population; and the value of such lands

for amenity purposes as a part of the state's cultural heritage; and the

attractiveness of these lands to tourists. They also hoped that the State

Agriculture Plan would include consideration of the question of the ap-

propriateness of subsidies to agricultural production to bolster the present

measures of zoning restrictions and preferential tax treatment in order to
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preserve agricultural land in the face of increasing economic and urbani-

zation pressures.

With regard to the present regulations regarding Agricultural Dis-

tricts, several recommendations for improvement were made. In the face

of county inaction and state minimal lot restrictions of only one acre,

Eckbo, Dean, Austin, and Williams recommended that the minimum lot size

be set at five acres with larger minimum lot restrictions set in areas

that favor large-scale agriculture. In such a way, the threat of the

proliferation of one � acre lot residential developments in Agricultural

Districts would be minimized. In a similar vein, they recommended that

the scope of permitted uses in Agricultural Districts be reduced to agri-

culturally-related activities and non-intensive recreational uses that

were compatible with the agricultural tone of the districts. By so doing,

urban � producing developments such as golf courses and schools would be

prohibited except by special permit. This latter recommendation was im-

plemented by the Land Use Commission at its July 8, 1969, meeting.

Administration of Urban Districts

Wi.th regard to the issues involved in the management of lands within

Urban Districts, it was found that other influences were often more impor-

tant than the provisions of the Land Use Law. In particular, the high costs

of building houses and the shortage of low and moderate cost housing ap-

peared to be problems that needed other types of governmental intervention.

The Land Use District boundaries were viewed as able to tightly or loosely

contain urban and rural areas and thus affect the density within. However,

little evidence was seen that redistricting lands to urban use would lower

the cost of land or help provide additional low cost housing. Nor was there

evidence that the present district boundaries had hindered the provisi.on
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of low cost housing. Thus, the conclusion was drawn that the Land Use

Law should be used to preserve agricultural and conservation lands, with

other measures utilized to cope with these urban problems.

The above problems were viewed as further complicated by the in-

creased interest in developing areas as tourist facilities and; thus,

drawing off manpower and resources needed to develop low and moderate

cost housing. The Land Use Law was seen as a valuable tool, in coping

with the proliferations of such resort areas throughout the state. By

the review of proposals for such areas, the Land Use Commission could

deal with the problem of the building of these areas outstripping the

demand and the issue of whether the development of such areas would un-

duly reduce the supply of natural and open space areas throughout the

state. The shorelines of the state were viewed as being particularly threa-

tened since over 60 percent of the proposed developments over 100 acres,

for which redistricting to "Urban" was requested as part of the boundary

review process, involved the use of shoreline areas for resort or resi-

dential use.
27

A need was also seen for more consideration of the potential impact

of public capital expenditures to serve such potential developments as

highways and airports. It was recommended that work be hastened on the

development of a comprehensive plan and policy to guide the development

of such capital improvements in such a manner as to prevent inadvertent

destruction of the state's resources in providing such improve~ents.

An additional problem was seen as involving the potential spread

of "scattered urban development;" that is, "the location of new urban

areas [in non-developed areas] that by themselves are not self-supporting

or self-sustaining." Such developments are against the intent of the
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Land Use Law but there was the question of whether the new towns proposed

on the island of Hawaii and the other islands would have the necessary

economic base to sustain themselves or whether they would in fact become

scattered developments depending on other urban areas for many of their

needs, such as schools and jobs.

Vhile many of the above problems need at tention above and beyond

the scope of administration of the provisions of the Land Use Law, it

was felt that a system of incremental zoning, of approving proposed de-

velopments in steps based on fulfillment of proposed plans, would provide

some controls over premature development of such projects and the manner

in which such projects are carried out. This recommendation was adopted

by the Land Use Commission at its meeting on July 8, l969.

Taxation as a Plannin Tool

The last aspect of Hawaii's land use control system to be studied

is the use of its taxation powers as part of its land use planning process.

Because this is an important planning concept with obvious application to

shoreline management programs, it will be discussed in some detail as it

is applied in Hawaii. As above, the study done by Eckbo, Dean, Austin,

and Williams will be strongly relied upon.

ln discussing Hawaii's use of its taxing power in relation to its

land use control system, three criteria can be applied. First, is the

legislative intent of the respective laws actively carried out? Second,

with what degree of specificity can such taxing power be applied? Third,

how consistent are they internally and with the intent of the Land Use

Law?

Of course, there are several other considerations in the development

of a taxing system besides its impact on land use: the questions of the
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fairness of the distribution of the burden it imposes, its responsiveness

to changing economic patterns, the other social goals it attempts to in-

duce, and its political acceptability. But it is towards those aspects

of Hawaii's taxing system that are directed at affecting land use that

the following discussion will be based.

Property Tax Considerations

Hawaii's tax structure is based on three main types of taxes:

general excise taxes, real property taxes, and personal and corporate

taxes. The type of tax with the greatest implication for land use planning,

the real property tax, comprises a relatively small amount of Hawaii's tax

receipts in comparison to other states. It makes up only 20.1 percent of

Hawaii's tax receipts compared to the national average of 42.9 percent. 29

 The ratio is nearly reversed on personal income taxes 21.9 percent to

9.5 percent, while revenues from other types of taxes make up the percentage

difference between Hawaii's and the national average with respect to property

taxes.! This is not to say that the burden of the property tax is minor

for all segments of society. As will be seen later, because of widespread

exemptions, the majority of the property tax is borne by a re1atively small

proportion of society; thus, burdening them considerably. Nevertheless, it

is obvious that Hawaii has a rather low base of property taxes with which

to work to influence increased economic development in the state. Eckbo,

Dean, Austin, and Williams conclude that, in the face of. the major signi-

ficance of resource comparisons, transportation costs, market opportunities,

and the possibility of interstate tax incentive competition as influences

on industrial locations, the use of tax incentives as part of Hawaii's

property tax system is not likely to have any major impact on the decision

of industries generally to locate in the state. Therefore, it is recommended
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that the present exemptions on business inventories, growing crops  as

their value affects the assessed value of the property they are grown on!,

and on "fixtures"  defined as machinery and other mechanical or similar

equipment used primarily in the manufacture of personal products! should

be eliminated to reduce the burden of the property tax borne by the resi-

dential property owner. However, exceptions should be made for industries

such as those producing bagasse fibre, which are new industries contributing

to the diversif ication of the economy and are seemingly responsive to the

incentive provided by the property tax exemptions.

Tax Assessment Considerations

Defects were also found in the manner in which real property is

assessed and taxed. In particular, certain of the statutory language was

found to be vague and too much discretion was found to be placed in the

hands of the Director of Taxation. For instance, regarding the tax exemp-

tion on homes, the vague language of the statutes gives the Director of

Taxation the capacity to manipulate the assessment ratio and the tax rate

to reduce the worth of the exemption and, thus, promote intensive develop-

ment of an area.  This is not to say that the Director of Taxation would

do this, but that such manipulations could legally take place under the

present statutes.!

Of more far-reaching significance is the potential of the present

system of assessment and taxation to undermine the impact of the Land Use

Law. According to the tax statutes, tax assessment is to be based on the

market value of the property involved. This, at best, is a difficult task

in Hawaii because of the large land holdings and the resultant relatively

small number of market transactions involving each type of property. The

process is complicated by the fact that the Director of Taxation must
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classify lands into six designated classes for taxing on a graded scale.

By doing so, he could undermine the provisions of the Land Use Law be-

cause of the emphasis of using the market value of lands as a basis for

taxation. If market forces do not take seriously the restrictive nature

of the land use districts established by the Land Use Commission, lands

classif ied as agricultural under the Land Use Law could be classif ied as

commercial or industrial for applying Hawaii's graded tax rate structure

by the Director of Taxation. The increased taxes and policy implications

relating to such a classification will create pressure for development on

such lands in opposition to the intent of the classification of such Iands

as "Agricultural" under the Land Use Law. To correct this situation, it

is recommended that this classification power be transf erred to a combina-

tion of the Department of Planning and Economic Development and local

planning commissions so that the classifications could be designed to

support the state and local zoning laws rather than undermine them. The

graded tax rates could be based on the highest and best use allowed within

such districts while the assessed value of such lands could still be based

on their value as determined by market prices. The tax information resulting

from such a procedure would provide a good tool For determining how effec-

tive the state and local zoning programs were in influencing use of lands

in certain directions. If the assessed values of nearby lands in different

districts were substantially different, there would be a strong indication

that the intent of establishing such districts was being effectively carried

ou't i

In order to make such calculations, however, the manner in which

tax records are kept would have to be modified to show such information

in a form easily usable for planning purposes. Thus, it is recommended
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that the further use of taxation information for planning purposes be a

consideration in determining how the tax records are kept, in addition to

transferring the classification powers out of the Department of Taxation.

Dedication Provisions

The above leads into a discussion of the agriculture dedication

provisions of the Land Use Law. If the police power utilized in estab-

Lishing the various districts were fully effective, then the dedication

provision would serve no purpose because the market value of agricul-

turally designated lands would reflect their potential use for agriculture

only, and offering tax incentives for promoting such uses would serve no

purpose. Thus, the intent of such a provision is seemingly to backstop

the districting provisions of the law in an attempt to forestall the

economic pressures for intensive development of prime agricultural lands.

However, several defects in the present dedication provision seem to under-

cut this purpose. First, the penalty provision of only five percent per

annum is not sufficient to forestall speculation. Owners of land that is

potentially developable as urban land have nothing to lose by putting their

lands in an agricultural dedication status. While they are waiting for

the proper market conditions, they will receive the reduced tax benefits

and if they decide to develop it before the ten-year period is up, they

have to pay only a five percent per annum penalty', a rate which is lower

than the. rate for borrowing money. Obviously, the penalty rate must be

much higher if the dedication provision i.s to serve any protective pur-

poses. There is also some ambiguity in how the penalty provision i.s

supposed to be enforced. Is it to be based on the higher tax rates

actually levied because of the reduced tax base due to the removal of

the dedicated lands from full consideration, or on the tax rates that
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would have been used if the dedicated lands had bean a full part of the

tax hase? The monetary difference and resultantdeterrent factor would be

considerable between these two alternatives.

In addition, the Land Use Law does not specify how the value of

dedicated lands is to be determined far assessment purposes; thus, leaving

too much to the discretion of the Directar af Taxation. The appropriate-

ness of dedicating agricultural lands in urban districts may also be ques-

tioned, It can be reasanably argued that it such lands are valuable for

agricultural purposes, they should be so zoned.

One final ambiguity in the law, which has large implications, is the

use of the phrase "automatically renewable" rather than "automatically

renewed" relating to the future state of the dedicated lands after the

initial ten-year period. If the landowner has the opportunity to break

his dedication contract at that point, the five-year notice provision is

largely meaningless . The assessment of such lands would also become much

more dif f icul t in such a case because the question would arise as to whether

the increased value of such lands, deriving f rom the potential for develop-

ment at the end of the ten-year period, should be considered or nat.

Similar incentives for speculation are present in the forgiveness

provision if dedicated lands are redistricted to urban use as a result of

state agency action. Thus, a person could buy agricultural land likely

to be converted to urban use under the redistricting, get lowered tax

rates for a few years, then reap the profit when the lands are redistricted.

In this case, it is recommended that the property owner in question pay

the difference in taxes involved, but without any penalty invalved, The

landowner would then be deprived of any speculative profits in accordance

with the intent of the Land Use Law, but would not be penalized by condi-

tions resulting from state actions.
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The urban open-space and wasteland development provisions of the

present tax statutes can also be questioned as ta whether they really

carry out the intent of the law or whether they give inappropriate in-

centives to the owner of the land in question.

A final recommendation involves the administration of the dedica-

tion provisions . Since they were established to promote better land

planning and use, it is recommended that. the administration of the dedi-

cation provisions of the law be placed in the hands of the Director of

Planning and Economic Development with consultation with the Director of

Taxation, rather than the present reverse situation. 30

COASTAL ZONE MANAGEMENT CONSIDERATIONS

Concomitant with the implementation of the Land Use Law, an in-

creasing concern was developing about how the shorelines of the state

were used. The Department of Planning and Economic Development undertook

a study in 1964 called Hawaii's Shoreline to obtain some basic information

concerning the state shorelines and their possible uses.

As mentioned above, one result of this concern was the inclusion

of all shorelines areas below the high water mark and the territorial

waters of the state in Conservation Districts. Likewise, the abutting

shoreland areas were included in Conservation Districts except where they

had already been classified as belonging in Rural or Urban Districts.

 The high water mark was judged to be defined as the line of vegetation

in the 1968 case of The Matter of the A lication of Ashford because it
31

was judged that it was so designated at the time of the issuance of land

patents in 1866 by King Kamehaneha V.!
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Furthermore, one of the conclusions of the State General Plan Re-

vision Program in 1967 was that the matter of conservation and development

of Hawaii's shoreline was worthy of an independent functional plan. Con-

cern over the degradation of the waters bordering the state's beaches by

industrial and human waste disposal and oil spoilage also added to the

feeling that the state's shorelines must get special attention. An addi-

tional concern was the increasing developmental pressures being felt on

such lands, as mentioned above.

Task Force on Oceano ra h

In l969, the Governor appointed a Task Force on Oceanography to

study the problems and potentials of the state's coastal and marine resources

and make recommendations as to how this could be better managed. In its

report, Hawaii and the Sea, the Task Force recommended increased scientific

exploration of these resources and methods of utilizing them, both at the

state leveI. and as part of an International Decade of Pacif ic Ocean Explor-

ation. The facilities of the University of Hawaii were specifically men-

tioned as a worthy base on which to develop such marine and coastal programs.

Other recommendations included establishment of increased shoreline

access including a 300 foot setback on all publicly-owned shorelands, to

be measured from either the vegetation line or the top of the pali  cliffs

bordering the sea! as the case may be. Regulation of construction on set-

back areas was urged for all the state's undeveIoped shorelands. It was

also recommended that an investigation be made of the methods of utilizing

the state's coastal resources: tablefish, coral  for Jewelry!, oysters

and other forms of aquaculture, and offshore sand and minerals. To prevent

over-exploitation of the coastal resources, it was recommended that the

state's coastal reefs not be utilized as general construction materials
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and that sand not be extracted from beach areas. A centralized management

«uthoriLy was proposed to manage the util izat.fon of these resources, so

that the recreational potential and the ecological balance of coastal areas

would not be impaired. It was recommended that such an authority be com-

posed of an Executive Director for Marine Af fairs, a Governor's Advisory

Council for Marine Affairs, and a Governor's Cabinet for Marine Affairs.

The Executive Director would be charged with the following duties:  a!

coordinating management policies for those activities dealing with marine

af f airs that by their nature involve the interests of several state agencies;

 b! providing supportive help to the various state agencies in their specific

programs involving marine, including coastal, resources; and  c! developing

proposals for new programs to meet Hawaii's marine needs and responsibilities.

The Advisory Council on Marine Affairs would be an expansion of the present

Task Force on Oceanography to provide better coverage of near-shore and

shorelands issues in its function as an advisory group to the Governor.

The Cabinet on Marine Affairs would be comprised of the heads of those

state agencies dealing with marine affairs to provide a mechanism for co-

ordinating and implementing programs involving the resources of several

state agencies. The Office of the Executive Director for Marine Affairs

would act as the staff arm to the cabinet. In addition, it was proposed

that an independent coastal zone authority might be necessary in the future

to focus specifically on the problem of providing effective management of

the state's coastal resources.

Sea Grant Pro ram Involvement

Two developments have recently occurred that are in consonance with

the recommendations of the Governor's Task Force and the development of a

coastal zone program for Hawaii: the activities of the Sea Grant Program
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at the University of. Hawaii and the passage of coastal zone- related legis-

lation. 7irst, the Sea Grant Program at the University of Hawaii. has

undertaken a program on coastal environment management to increase the

understanding of the natural processes of the coastal zone and the impact

of man's activities on them. This program will focus attention on the

problem of utilizing this information to develop an effective program of

coastal zone management. The purpose and aim af this program are summed

up in the following quotation from the 1971 � 1972 Sea Grant Proposal hy

the University of Hawaii:

Defining the guiding principles for use of resources,
delineating within the multiple-use framework compatible
and incompatible uses, and specifyi.ng the priarities which
should be assigned to competing uses, to complement and
preserve the environment, are of paramount importance.
The coastal zone is both one of the most highly regulated
and at the same time most poorly regulated areas in the
state. The existing agencies in some cases have respon-
sibility without authority and in other cases authority
without responsibility. Any development in the coastal
zone in Hawaii is tremendously complicated, due to the
extremely complex requirements for permits and permission
from a wide array of regulating agencies, At the same
time the county-state-government structure is extremely
simple compared with that of other s tates and the possi-
bility of developing an effective management system is
goad.

32

Research will be undertaken into  a! the legal aspects of coastal

zone management and the relationship it should have to the land use con-

trol system established by the Land Use Law;  b! the economic and insti-

tutional aspects of multiple use of Hawaii's coastal resources;  c! the

quality of the state's coastal waters including identification of the

bj.o]ogical and physical parameters involved; and  d! methods af maintaining

the quality of the state's beach areas .

The importance of this program is underlined by the fact that coastal

zone management legislation proposed in the Hawaii state legislature would
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designate the University of Hawaii as the state's coastal zone laboratory

with the duty to assist the state in carrying out its coastal zone manage-

ment program.

Coastal Zone Related Le islation

Act 136-1971  Shoreline Setback Areas!

The other development referred to above was the passage of several

pieces of legislation in 1970 which concerned various aspects of the

management of Hawaii's coastal zone. Act 136 mandated the Land Use Com-

mission to establish setback areas along the shorelines of the states of

between 20 and 40 feet inland from the upper reaches of the effects af waves

excluding storm and tidal waves.  The upper reaches of the wave action

are to be designated "by the edge of vegetation growth, the upper line of

debris left by the wash of waves."

The counties were authorized to extend the setback areas further

inland if they deemed it appropriate to do so. Within the setback areas,

the removal of "sand, coral, rocks, soil, or other beach composition"

was prohibited for any purpose except reasonable, non-commercial uses.

Sandmining operations that had been started previous to two years before

the Act was passed would be allowed to continue until July 1, 1975, unless

they increased the extent of their mining, in which case they would lose

their mining rights'

The construction of any structures or any portion thereof including

seawalls, groins, and revetments was prohibited without special permit.

Already existing structures were allowed to remain, and structures needed

for safety reasons or for the prevention of property damage caused by

erosion or storm wave damages were exempted from the provisions of the

legislation.
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Special permits to allow activities or structures otherwise pro-

hibited by the Act can be requested from the county planning department.

Applications for such permits are to include information about the natural

conditions, topography and existing structures in the arear' The county

planning department is to forward its recommendations concerning the per-

mit applications, including changes made in the submitted plans, to achi.eve

the maximum compliance practicable with the intent of the Act. The county

agency authorized to grant zoning vari.ances is to make the final decision

on the application within 45 days after receiving the recommendations of

the planning department. Approval of the request is required if it is

shown that

�! such structures, activity or facility is in the public
interest or �! that hardship will be caused to the appli-
cant if the proposed structure, activity, or facility is
not allowed in that portion of the land within the shore-
line setback.

However, the county agency may attach conditions to its approval to mini-

mize the activity's or facility's impact on the shoreline.

"Tunnels, canals, basins, and ditches and associated structures

that are used by the public utilities," docking facilities, other maritime

facilities, and water recreational facilities are to be permitted in the

shoreline setback area if it is determined by the appropri.ate state body

af ter a public hearing "that they will result in minimal interference with

natural shoreline processes. 113 7
Furthermore, government-constructed struc-

tures will be permitted subject only to holding two public hearings, one

at the time at which the project was conceived and the other af ter the

project has been planned in detail but before contracts have been let on
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Commen tary

While the purpose of Act 136 is commendable, there are certain

aspects of its contents which may inhibit its ef fectiveness:

First, activities or structures otherwise prohibited in the set-

back area are to be allowed if such prohibition would incur a hardship

on the owner or if they are in the public interest. Loose interpretation

of this provision, especially since the bill does not define what consti-

tutes a hardship, could obviate the whole intent of the bill since re-

stricting construction or activity on the setback area per se at least

reduces the possibilities of economic gain from future development on

such land and; thus, constitutes what some people might consider a hard-

ship, even though such future development might not be in the pubLic in-

teres t.

Secondly, the setback area of 20 to 40 feet authorized by this

legislation is much smaller than the 300 feet recommended by the Governor' s

Task Force on Oceanography for publicly owned land  no specific width was

recommended for privately owned lands! . There is considerable question

whether setback areas of that width fulfill the Task Force's desire of

setting aside sufficient shorelands for publi.c access, open space, and con-

servation purposes.

Moreover, only minimal restraints are put on actions by governmental

agencies that may have a detrimental effect on the setback areas. 3B

Act 137-1971  Office of Marine Affairs Coordinator!

Act 137-1971, which creates the position of Marine Affairs Coordi-

nator in the Office of the Governor, also seems to lean heavily to the

developmental side of coastal zone management. In the statement of pur-

pose of the act, exploitation of marine resources is emphasized without
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much mention of the necessity of protecting such resources from over-

explaitation per se, or from being adversely affected by the exploitation

of other resources:

 a! The marine environment is one of Hawaii 's most
valuable assets. It has shaped the uniqueness of the
way of life in Haw'aii and it has contributed to the
major elements of the State's economy. Hawaii can
secure even greater benefits from the judicious use
of the resources in and around the sea if .it energe-
tically caordinates the development of technology
needed to exploit these resources, the promotion of
marine businesses, and the establishment of programs
dedicated to a better understanding and knowledge of
the marine environment.

 b! There is a need for a planned and concerted effort
to explore and develop to their fullest potential the
vast, under-utilized resources of the Pacific Ocean.
In view of i.ts mid-Pacific location, unique oceano-
graphic environment and other advantages. Hawaii can
take the lead in fostering the development of the
ocean's resources, consistent with State and national
goals of economic growth, international development
assistance, and cooperation with neighbors in the
Pacific basin.

Likewise, the appropriations authorized by the bill show a similar

exploitation and development orientation:

SECTION 4. Appropriations. There is appropriated
from the general revenues of the State of Hawaii the sum
of $470,000 or so much thereof as may be necessary, to
be expended by the marine affairs coordinator for the
fallowing purposes:

 a! $30,000 for the planning and coordination of acti-
vities ta hold an international marine exposition
in Hawaii in 1976;

 b! $75,000 for the preparation and publication
of a detailed atlas defining and tabulating
Hawaii.'s marine resources;

 c! $25,000 for the planning, coardinati.on and
convening of a conference in Hawaii of the
representatives of government, science,
technology, and industry from the nations
of the Pacific basi.n to plan the Pacific
region portion of the International Decade
of Ocean Exploration;
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 d! $50,000 for the development of preliminary plans
for marine science research parks;

 e! $100,000 For a pilot marine resources survey
of the area within boundaries set at Koko Head
and the north margin of Kahana Bay on the island
of Oahu, provided that State funds be matched
equally by private industry and by more than
twice the amount by the federal government;

 f! $190,000 for the survey, research, development,
and promotion of Hawaii's marine resources by
private industry, provided that an expenditure
of State funds shall be matched by an equal
amount from private industry 40

approval:

 a! Develop plans, including objectives, criteria to measure
accomplishment of ob j ectives, programs through whi.ch
the objectives are to be attained, and financial re-
quirements for the total and optimum development of
Hawaii's marine resources;

 b! Conduct systematic analysis of existing and proposed
marine programs, evaluate the analysis conducted by
the agencies of state government and recommend to the
governor and to the legislature programs which repre-
sent the most effective allocation of resources for
the development of the marine environment;

Assist those departments having interests in marine
affairs, coordinate those activities which involve
the responsibilities of multiple State agencies, and
insure the timely and effective implementation of all
authorized marine projects and programs;

 d! Establish a continuing program for informing the
federal government, other state governments, govern-
ments of nations with interests in the Pacific basin,
private and public organizations involved in marine
science and technology, and commercial enterprises of
Hawaii's leadership potential as the center of marine
af f airs;

However, the Act does recognize the need for better coordination

of these activities and of the responsibilities of state agencies arising

from pursuit of such activities. The office of Marine Affairs Coordinator

was established to Fulfill these needs. Specifically, the coordinator is

direct'ed to undertake the following activities subject to the Governor' s
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 e! Coordinate the State's involvement in national and
international efforts to investigate, develop and
utilize the marine resources of the Pacific basin;

 f! Develop programs to continuously encourage private
and public marine exploration and research projects
which will result in the development of improved
technological capabilities in Hawaii;

 g! Formulate speci.f ic program and project proposals to
solicit increased investment by the federal govern-
ment and other sources to develop Hawaii's marine
resources and coordinate the preparation and sub-
mission of program and project proposals of State
agencies;

 h! Serve as consultant to the governor, State agencies
and private industry on matters related to the pre-
servation and enhancement of the quality of Hawaii's
marine envixonmen.t;

 i! Perform such other services as may be required by
the governor and the legislature;

 j! Contract for services when required for implementa-
tion of this Act; and

 k! Prepare and submit an annual report to the governor
and to the legislature on the implementation of this
Act and all matters related to marine affairs. 41

Act 135-1971  Open Space Appropriations!

Two other acts passed by the Hawaii state legislature in 1970 con-

sider the protection and preservation aspects of coastal zone management

to a greater extent--Act 135-1971 and Act 139-1971. Act 135-1971 author-

izes the expenditure of $150,000 for the development of a comprehensive

open space plan by the Department of Planning and Economic Development.

The study will run the gamut from considering the present status of open

space lands in Hawaii to the appropriateness of various methods of ac-

quiring and managing such lands. Consideration oF the conservation and

acquisition of open space lands in the coastal zone of the state was to

be included in this plan.
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Act 139-1971  Natural Areas Reserve System!

The other act, Act 139-1971, established a Natural Areas Reserve

System to preserve areas containing unique natural resources "both for

the enjcyment of future generations and to provide baselines against

which changes which are being made in the environments of Hawaii can be

measured." i>4 2

The system, which is to be managed by the Department of Land and

Natural Resources, is to be composed of lands already under that depart-

ment's jurisdiction, set aside by a departmental resolution that has been

affirmed by an executive order of the Governor; and of new natural areas

acquired by gif t or purchase, by eminent domain, and of state-owned land

set aside for such purposes by the Governor.

The administration of the system by the Department of Land and

Natural Resources is to be overseen by a Natural Areas Reserve System

Commission. This Commission is to cansist of six members having know-

ledge, as evidenced by an academic degree, in the natural sciences, to43

be appointed by the Governor with the advice and consent of the senate

in accordance with the provision of the statutes dealing with commissions.

The C'hairman af the Board of Land and Natural Resources, the Director of

the Department of Planning and Economic Development, the Chairman of the

Hoard of Agriculture, the Superintendent of Education, and the P resident

af the University of Hawaii, or a designated representative thereof, are

to serve as ex-officio voting members.

ln addition to reviewing the rules and regulations established con-

cerning the management of the Natural Areas Reserve System, the Commission

is to  a! recommend criteria for the determinatian of the appropriateness

of lands far inclusion in the system,  b! conduct studies and make
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recommendations ofpossible suitable areas for inclusion in the system,

 c! recommend changes in the administration of the system to better carry

out the intent of the act, and  d! to act as an advisory group to the

Governor on matters involving natural areas.

A penalty provision was included in the Act subjecting violators

of the laws and rules and regulations pertaining to natural areas to a

fine of $l00 or imprisonment of not more than 30 days, or both for each

of fense.

An appropriation of $60,000 was authorized to carry out the provi-

sions of the Act. Such an appropriation might be adequate for the admin-

istration of the system, but it is questionable whether it will allow much

new land to be purchased for inclusion in the system.

Other Legislation

In addition, legislation to require the development of a coastal

zone plan upon which to base management of coastal zone activities has

been introduced in the state legislature. Unfortunately, the provisions

of this legislation seem to over-emphasize the development of the coastal

zone and do not devote sufficient attention to the preservation and pro-

tection aspects of coastal zone management. Moreover, no mention is made

of how the provisions of the legislation would relate to the programs

established by the acts described above. Nonetheless, consideration of

such coastal zone legislation and passage of the acts described above

show a recognition of the need for the development of a specific program

for the management of the state's coastal zone over and above the state' s

existing land use control system.
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FOOTNOTES

>The report, State of Hawaii Land Use Districts and Re ulations
Review, by the consulting firm of Eckbo, Dean, Austin, and Williams was
relied upon in the writing of this section.

Act 234-1957  Forest and Water Reserve Zones!, Section 2.

Ibid.

"State of Hawaii Land Use Districts and Re ulations Review, Eckbo,
Dean, Austin, and Williams  Honolulu, Hawaii, August 15, 1969!, p. 2.

A copy of this law along with the other acts mentioned in the
description of Hawaii's management programs can be found in Appendix G.

6Act 187-1961  The State Land Use Law of 1961!, Section l.

Section 26-35 of the Hawaii Revised Statutes describes in detail
the relationship between a commission and the department in which it is
located for administrative purposes.

~Act 187-1961, Section 2.

Act 205-1963, Section 2.

Ibid.

' The counties of Kauai, Honolulu, Maui and Hawaii consist respec-
tively of the islands of: Kauai and Nihau; Oahu; Maui, Molakai, and
Lanai; and Hawaii.

State of Hawaii Land Use Districts and Re ulations Review, p. 84.

Act 32-1965, Section 2.  Act 32-1965 amended the time periods
specified in the Land Use Law regarding amendments of the district boun-
daries, reducing the amounts of time allowed for action by the county
planning commission and the time period in which the public hearing held
by the Land Use Commission was to take place.!

~"Act 187-1961, Section 3.

State of Hawaii Land Use Dis tricts and Re ulations Review,
pp. 8-9.

"Ibid., p. 8.

Ibid., p. 156.

Ibid., p. 164.
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In some of the other decisions, one af the groups may have recom-
mended total approval while the others partial approval or vice versa,
but in such cases there was, nevertheless, agreement on the basic issue
of approval or rejection.

20 State of Hawaii Land Use Districts and Re ulations Review, p. 164.

21 Ibid., Chapter 17, gives a more detailed analysis of the adminis-
tration of the Land Use Law including the decisions made on each type of
request by the various decision-making groups involved ~

22 Ibid., Chapter 16, describes the results of surveys on attitudes
concerning the Land Use Law and its administration in more detail.

Ibid., p. 102.

24 Appendix G contains copies of this and other major revisions of
rules and procedures approved by the Land Use Commission.

Zero Po ulation Growth National Re orter,  Vol. 3, No. 10!,
October, 1971, p. 2.

Agriculture has played a major role in Hawaii's economy through-
out its history. At present, it is no longer the dominant industry,
but still ranks third after defense and tourism.

27 State of Hawaii Land Use Districts and Re ulations Review, p. 97.

Ibid., p. 97.

Ibid., p. 124.

30 Ibid., Chapter 15, considers the question of the use of taxation
as a planning tool in more detail.

The Matter of the A lication of Ashford, 76 P. 2d 440 �968! .

32 p. F-3 of the proposal as quoted in Chennat Gopalakrishan s ~Mana in
Hawaii's Coastal Zone: Pro rams Problems and Pros ects, paper presented at
the Conference on Coastal Zone and Shoreline Management in the Great Lakes,
May 26-28, 1971,  Traverse City, Michigan!, p. 9.

33 This research program is described in more detail in
Chennat Gopalakrishan's paper, Mana in Hawaii's Coastal Zone: Pro rams,
Problems and Pros ects.

34
Act 136-1970  Shoreline Setback Areas!, Section 2.

Ibid.

Ibid.

Ibid.
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38 Act 136 also included a provision reducing the time periods in-
volved in reviewing applications for special permit uses of rural and
agricultural lands.

Act 137-1970  Office of Marine Affairs Coordinator!, Section 1.

Ibid., Section 4.

Ibid., Section 3.

Act 139-1970  Natural Areas Reserve System!, Section l.

43 The actual academic areas specified were wildlife and marine
biology, botany, forestry, zoology, or geology.
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CHAPTER 8

DELAWARE

COASTAL ZONE ACT

On June 28, 1971, Governor Russell Peterson signed into law

legislation, H8300  Substitute 2!  Act 175-1971!', which would ban new

heavy industries from Delaware's coastal zone and would prohibit the

building of new port facilities on or near the shores of the state. Sy

the passage of this act, the state legislature had responded to the

recommendations of a special Task Force on Marine and Coastal Affairs

appointed by the governor to study the problems associated with coastal

zone management. Two other factors also gave added impetus to the

legislature's action: �! Governor Peterson's strong backing of the

legislation and �! the threat of the imminent development of a major

oil refinery at Smyrna by Shell Oil Corp. and an artificial island in

the mouth of the Mispillion River by Zapata-Norris Inc. to be used as a

storage area for shipments of coal too large to be handled by present

port facilities.

To allow time for the Governor's Task Force to develop recommendations

for wise use of the coastal zone, the state legislature enacted a year' s

moratorium on development in the state's coastal area in June, 1970.

The Task Force, composed of representatives of government, industry,

university, private foundations, and conservation groups , found that it2

could not develop, by the end of the moratorium, its final report on

the wise management of the state's coastal resources, including water

management, provision of recreational opportunities, preservation of fish and
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wildlife, protection of beaches and shorelines, mosquito control, and

other aspects of the maintenance of environmental quality. However, in

the face of the proposed developments at Smyrna by Shell Oil Corp. and

in the mouth of the Mispillion River by Zapata � Norris Inc., the Task

Force issued a preliminary report containing recommendations as how to

cope with such threats.

Recommendations of Preliminar Re ort of the Governor's Task Force

In the report, the Task Force stressed the importance of coastal

resources to the state, in particular its estuaries, wetlands, and

recreational areas. Delaware is dominated by its relationship to the sea,

having a shoreline of 160 miles in length with a land area of only 1,983

square miles with no part of the state more than about 8 miles from tide-

water. The influence of the state's bays and rivers is particularly

compelling in light of the state's lack of other significant topographic

features or significant mineral resources.

For the purpose of its recommendations, the Task Force defined

the state's coastal zone as consisting of a water portion extending to

the limit of the state's jurisdiction and a landward portion consisting

of those areas lying below ten feet above mean sea level for the portion

of the state lying above the Chesapeake and Delaware Canal; and those

areas lying below ten feet above mean sea level or one mile inland,

whichever is further inland for those areas lying below the Chesapeake

and Delaware Canal. For the lands lying along the canal, the boundary

would be one mile on each side; the canal itself would of course be

included in the state's coastal zone. In addition, the Task Force

recommended that a secondary coastal zone area be established consisting

of all lands lying within the Atlantic Coast-Delaware Bay drainage
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system that were not included in the basic definition of the coastal zone,

in order to permit evaluation of the effects of all agricultural, domesti~,

4
and industrial discharges from such lands on the basic coastal zone area.

The ten feet above mean sea level was chosen because the lands

below this level are the ones on which most of the land-water interaction

occurs and because of this level's correspondence to the height of one-

hundred year tidal floods. While the Task Force recommended that this

level be determined by surveying, it noted that the boundaries of the

coastal zone area roughly coincided with the area bounded by certain

coastal highways,  The Coastal Zone Act actually defines the coastal

zone of the state using these highways as boundaries rather than height

above sea level measurements.!

Recognizing the importance of the state's coastal resources,

Task Force recommended that no further heavy industry, such as steel

mills, paper mills, and oil refineries, be allowed to locate in the

state's coastal zone "since pollution and other adverse environmental

and social effects, normally attendant upon such developments, present

serious threats to the coastal environment, the natural resources of

bays, and the quality of life in Delaware." In contrast, the Task

Force encouraged the location in coastal areas of "new industries which

are compatible with high environmental standards and which would employ

a relatively high ratio of employees in relation to the space occupied

and the public services required."

In addition to recommending against further location of heavy

industry in the state's coastal area, the Task Force recommended against

the development of any deep water port. facili.ty or offshore island in

lower Delaware Bay because:
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Any expected economic benefits to Delaware of the
proposed location in the Bay appear to be more than
offset by the considerable additional risk to the
environment.

Such a facility would encourage the development of
incompatible heavy industry and accompanying
urbanization along the shoreline.

Such a facility requires major offshore structures,
dredging, and filling of the Bay which constitutes
a form of a heavy industry in itself.

Such a facility would contribute a major risk of
additional pollution in the Bay and along the
shoreline with accompanying deleterious effect
on the estuarine life.

7

Instead, the Task Force urged consideration of the feasibility of

developing port facilities on the continental shelf on a regional basis.

Such facilities, it suggested, would be able to handle ships well beyond

the capability of present port facilities without endangering coastal

resources. Such facilities could also include terminals for the unloading

of oil to be piped to refineries inshore.

Furthermore, the Task Force urged the establishment of the

requirements of environmental impact statements for all proposed develop-

ments in the coastal zone similar to the "102 statements" on the federal

level, Such impact statements, along with a permit system, were seen as

comprising part of a syste~ of land and water use controls for the state' s

coastal zone. Management of such a land use control system was seen to

be best undertaken by the Department of Natural Resources and Environmental

Control in conjunction with county and local governments,

Other recommendations of the Task Force urged the development of

a contingency oil spill plan; development of increased recreational areas

and facilities; acceleration of the acquisition of public lands in

accordance with the 1970 Delaware Comprehensive Outdoor Recreation Plan;
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establishment of a coastal zone interagency coordinating mechanism; and

establishment of a coastal zone advisory council; using the present

Governor's Council on Science and Technology as a base to be expanded

upon. Such an advisory council would advise the governor and all pertinent

state organizations on matters dealing with the management of the coastal

zone after having obtained input from the academic, commercial, industrial,

local government, private agency, and general public sectors. The Task

Force also recommended the expansion of the state coastal research program,

including the establishment of a marine science center under the direction

af the University of Delaware's College of Marine Studies, and the under-

taking of a comprehensive baseline study of the state's coastal waters.

In conjunction with the latter study, the Task Force urged the establish-

ment of a continuous monitoring system of physical and biological parameters

pertinent to the state's regulatory activities.

Provisions of the Coastal Zone Act

The Coastal Zone Act passed by the Delaware state legislature

focuses on the threat of continued industrial development as exemplified

by the Smyrna and Zapata-Norris proposed developments; and its provisions

deal with that problem specifically rather than the more general land

use control approach advocated by the Governor's Task Force. This is not

surprising since the year's moratorium on development in the coastal zone

was to end June 30, 1971, two days after the legi.elation became law; the

final report of the Task Force had not been completed; and the threat of

at least two major developments was imminent. There is some question as

to whether further legislation will be passed covering the remainder of

the recommendations of the preliminary report of the Task Force and of

the upcoming final report; thus completing the coastal zone program started

by the passage of the Coastal Zone Act.
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Such concern is expressed in the statement of the purpose of thement.

Act:

It is hereby determined that the coastal areas of
Delaware are the most critical areas for the future of

the State in terms of the quality of life in the State.
It is, therefore, the declared public policy of the
State of Delaware to control the location, extent and
type of industrial development in Delaware's caastal
areas. In so doing, the State can better protect
the natural environraent of its bay and coastal areas
and safeguard their use primarily for recreation and
tourism. Specifically, this chapter seeks to prohibit
entirely the construction of new heavy industry in its
coastal areas, which industry is determined to be
incompatible with the protection of that natural
environment in those areas. Mhile it is the declared

public policy of the State to encourage the introduction
of new industry inta Delaware, the protection of the
environment, natural beauty and recreation potential
of the State is also of great concern. In order to
strike the correct balance between these twa policies,
careful planning based on a thorough understanding
of Delaware's potential and her needs is required.
Therefore, control af industrial development other
than that of heavy industry in the Coastal Zone of
Delaware through a permit system at the State Level
is called for. It is further determined that off-

shore bulk product transfer facilities represent a
significant danger af pollution to the Caastal Zone
and generate pressure for the construction of industriaL
plants in the Coastal Zone, which construction is
declared to be against public policy. For these
reasons, prohibition against bulk product transfer
facilities in the Coastal Zone is deemed imperative.

As stated above, the caastal area was defined by using state

highways and maintenance roads as boundaries on the landward side while

using the state's territorial limits on the seaward side. The width of

this area varies from about a mile at the Delaware-Pennsylvania line on

Nevertheless, the provisions of the Coastal Zone Act passed by

the state legislature do show a concern about the state's coastal resources

and recognition of the threat to such resources from industrial develop-
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the Delaware River at the north to ten miles at the widest portion of

Delaware Bay with its western border covering wetlands that extend up

to five miles inland.

In this coastal zone area, the Act bans all heavy industries and

port or dock facilities not in existence at the time of passage of the

Act and requires a permit for all other manufacturing uses or expansion

of existing heavy industrial uses, Heavy industries were defined as those:

involving more than twenty acres, and characteristically
employing some but not necessarily all of such equipment
such as, but not limited to, smoke stacks, tanks, distil-
lation or reaction columns, chemical processing equipment,
scrubbing towers, pickling equipment, and waste treatment
lagoons; which industry, although conceivably operable
without polluting the environment, has the potential to
pollute when equipment malfunctions or human error occurs.
Examples of heavy industry are oil refineries, basic
steel manufacturing plants, basic cellulosic pulp paper
mills, and chemical plants, such as petrochemical
complexes. Generic examples of uses not included in the
definition of "heavy industry" are such uses are garment
factories, automobile assembly plants and jewelry and
leather goods manufacturing establishments.

Manufacturing uses were defined as those involving:

the mechanical or chemical transformation of organic
or inorganic substances into new products, character-
istically using power driven machines and materials
handling equipment, and including establishments engaged
in assembling component parts of manufactured products,
provided the new product is not a structure or other
fixed improvement.

Permit System Operation

The administration of the permit system for manufacturing uses

is to be undertaken by the State Planning Office with appeals of decisions

by the State Planner being considered by a State Coastal Zone Industrial

Control Board created by the Act.

The Control Board is to be made up af ten members: five regular

members, appointed, by the governor with the consent of the state senate,
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from the residents of the state with no more than two members from any

one of the state's three counties and no more than two members from the

same political party; and five ex-officio members consisting of the

Secretary of Natural Resources and Environmental Control, the Secretary

of Community Affairs and Economic Development, and the chairmen of the

planning commission of each county. The regular members are initially

to be appointed on staggered terms and vacancies filled by appointments

to five-year terms. The chairman of the Board is to be selected from

these members by the governor and is to serve as such at the governor' s

pleasure. In reviewing permit applications both the State Planner and

the Control Board are required to consider the following factors:

 l! Environmental impact, including but not limited
to, probable air and water pollution likely to be
generated by the proposed use under normal operating
conditions as well as during mechanical malfunction
and human error; likely destruction of wetlands and
flora and fauna; impact of site preparation on drainage
of the area in question, especially as it relates to
flood control; impact of site preparation and facility
operations on land erosion; effect of site preparation
and facility operations on the quality and quantity of
surface ground and sub-surface water resources, such as
the use of water for processing, cooling, effluent removal,
and other purposes; in addition, but not limited to, like-
lihood of generation of glare, heat, noise, vibration,
radiation, electromagnetic interference and obnoxious odors.

�! Economic effect, including number of jobs created
and the income which will be generated by the wages
and salaries of these jobs in relation to the amount
of land required, and amount of tax revenues potentially
accruing to state and loca1 government.

�! Aesthetic effect, such as impact on scenic
beauty of the surrounding area.

�! Number and type of supporting facilities required
and the impact of' such facilities on all factors listed
in this subsection.
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�! Effect on neighboring land uses including, but
not limited to, effect on public access to tidal
waters, effect on recreational areas, and effect on
adjacent residential and agricultural areas.

�! County and municipal comprehensive plans for
the development and/or conservation of their areas
of jurisdiction.

The permit system is to operate as follows: permit requests are

to include �! indication of approval of county and local officials,

�! an environmental impact statement, and �! detailed description of

the proposed manufacturing use, its construction and its operation. Upon

receipt of such requests, the State Planner is to determine whether the

proposed use is a prohibited industrial use, a manufacturing use allowed

by permit only, or a use not covered by the Act. After a public hearing

is held, the State Planner is to decide in 90 days to approve, deny, or

approve with modifications the proposed project.

In making such decisions, the State Planner is to follow the

regulations he has established with the approval of the Control Board.

In addition, the State Planner is to develop a comprehensive plan and

guidelines for the Control Board to follow regarding further definitions

of acceptable manufacturing uses and banned heavy industrial uses, which

will be binding on the Control Board's actions upon their adoption by

the Board after a public hearing. The Board may later modify such

guidelines and plans after consideration of the proposed changes in a

public hearing.

Appeals Procedures

Once the State Planner has made a deci. sion on a permit application,

it is a function of the State Control Board to hear any appeals of his

decision. All decisions made by the Board must be approved by a maj ority
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of the Board. In cases where a member of the Board has a conflict of

interest in a case, he is to disqualify himself from that decision.

Appeals to the Board may be made by any person aggrieved by a

final decision of the State Planner within 14 days of the State Planner's

decision. The Board is then required to hold a public hearing and render

its decision within 60 days of the appeal request. In making such a

decision, the Board has the authority to affirm or overrule the State Planner's

classification of the proposed use and affirm, overrule, or modify the State

Planner's decision on the per~it per se.

In addition, appeals of the Board's decisions may be made by any

aggrieved person, including the State Planner, to the Superior Court in the

county in which the proposed use is located within 20 days of the Board's

decision. The court may affirm, overrule, or modify the Board's decision

but its rulings must be based on the record of proceedings of the Board

and can only consider whether the Board abused its discretion in following

the standards established for its action.

In a case where the Superior Court rules that. a permit decision

constitutes an unconstitutional taking-without-compensation, the Secretary

of the Department of Natural Resources and Environmental Control is

authorized to acquire the land in question or lesser interests therein

by negotiation or condemnation within five years of the court's ruling.

After such a time, a permit must be granted for the proposed use as if

the use were not covered by the Act.

Violation Provisions

Regarding violations of the provisions of this Act, the state

attorney general is authorized to issue cease-and-desist orders. Such an

order is valid �! for only 30 days after its issuance, �! until withdrawn

by the attorney general, or �! until an injunction is granted by the

courts, whichever should occur first.
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of the Act is to be fined not more than $50,000 for each offense. Each

day an activity continues is considered to be a separate violation.

Since this Act was only recently passed and has not withstood

any court tests, no judgment can be made on its effectiveness. However,

several comments can be made concerning its provisions and its viability

as a coastal management mechanism. The provisions of the Act are addressed

to the most immediate threat to the state's coastal zone � large industrial

developments and additional port facilities. However, the broadness of

the Act's provisions will be determined to some extent by the further

definitions of the terms "heavy industrial use" and "manufacturing use"

by the State Planning Office and the Coastal Zone Industrial Control Board.

The heavy industries which are specifically mentioned in the Act are

definitely banned from the coastal zone, but the position of some other

types of industries with regard to the provisions of the Act is not yet

clear. Furthermore, considerable discretion is left to the State Planning

Office and the Control Board in further defining the types of industries

that fall into each category: banned, permit needed, and not covered by

the Act. Also, these two entities have considerable leeway in deciding

how the permit system is to be implemented, what industries are to be

allowed to locate under what conditions, what extensions present heavy

industrial uses are to be allowed, etc. Obviously much of the effective-

ness of the provisions of the Act will depend on the orientation and views

of these two entities.

Nore important, many other types of developments, such as sub-

division developments, commercial establishments, and intensive recreational
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facilities, which also have a considerable impact on the coastal zone are

not covered by the legislation. Unless further legislation establishes

a control mechanism over these types of developments, the state's coastal

resources will be threatened, in future years, by such developments to

the same extent they are presently by heavy industrial complexes.

Moreover, the state has enacted no specific regulations regarding

preservation of its wetlands, which comprise such a significant portion

of its coastal resources. The state's 120,000 acres of tidal wetlands are

not only important to the state but to the entire Atlantic coast as

breeding grounds for commercial fishes and as feeding grounds for waterfowl,

particularly migratory waterfowl using the Atlantic Flyway, These wetlands

are being increasingly threatened by developments in the coastal zone.

According to the Division of Fish and Wildlife, the state rate of loss of

wetlands in recent years has been about 1 percent/year or about 1,200

acres/year. 13

WETLANDS ACQUISITION

About 60,000 acres of the state's tidal wetlands are owned by

state, federal, and private conservation groups and the state proposes,14

in its comprehensive Outdoor Recreation Plan, that the state acquire an

additional 26,700 acres by the year 2000. Yet further restrictions are

required to preserve those areas the state wishes to purchase until they

are able to do so and to regulate the use on others that the state cannot

afford to purchase. The State Planning Office has designated large

portions of the state's wetlands for conservation purposes on its

Comprehensive Plan Map, but more specific measures regulating dredging

and fill fng and construction of commercial and retreat iona] developments

ln such areas are needed to provide adequate protection for such areas.
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FURTHER COMMENTARY

To meet the threats to the state wetlands and to its coastal

resources in general, the recommendations for land use controls outlined

in the Preliminary Report of the Governor's Task Force will presumably

be expanded in the Final Report with more detailed recommendations of

the components of an effective land use system. The integration of the

management of such an expanded land-use system, which will rely heavily

on the resources of the Department of Natural Resources and Environmental

Control, with the present industrial control mechanism, under the primary

control of the State Planning Office, is a problem that. will have to be

confronted.

There is some question as to whether the State Planning Office has

sufficient resources to administer the limited program. In reviewing the

acceptability of the environmental impact statements required as a part

of each permit application, the expertise of the Department of Natural

Resources and Environmental Control should be utilized, but the Act makes

no mention of requiring any such consultation by the State Planning Office

before it makes its decision on a permit. Furthermore, the Act makes no

men.tion of any appropriations with which to implement its provisions.

It should be noted that the State Planning Office was created in

1961 to act as the staff agency for planning matters in the Executive

Department and that it has been designated as the agency to administer

the funds from several federal programs including that of the Land and

Water Conservation Fund. Nevertheless, the question remains as to whether

these factors make it the appropriate agency to administer the Coastal

Zone Act, particularly without mention of any consultation with the

Department of Natural Resources.
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With regard to coping with violations of the Act, the Act specifies

that the cease-and-desist orders, which can only be issued by the state

attorney general, are only good for a maximum of 30 days; in some cases,

this amount of time might not be sufficient to secure an injunction if

one is needed. In addition, no minimum fine is specified, opening the

possibility of token fines for flagrant violators of the Act, although

the high figure specified for the maximum allowable fine seems to indicate

legislative intent that the violation provision of the Act is not to be

so abused.

In summary, the Coastal Zone Act is a good first step to the

establishment of a comprehensive coastal zone program for the State of

Delaware, but by itself it will be clearly inadequate. However, Governor

Peterson strongly backed this legislation based on the Preliminary Report

of his Task Force and presumably will take action on the recommendations

contained in the Task Force's Final Report. Other members of the state

government share Governor Peterson's viewpoint. In the words of the

Secretary of Natural Resources and Economic Development, Austin Heller,

 spoken with respect to passage of the Coastal Zone Act!:

What we' re really saying here is that we want our
economic thrust to be compatible with our life style
and our goals. The changes in degree of industriali-
zation that these projects represent has to give us
pause.

l 5

Developments in the next few years will indicate whether this

view will be embodied in a comprehensive coastal zone program for the

State of Delaware or whether the Coastal Zone Act will provide only a

temporary check on further encroachments on the state's coastal resources.
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CHAPTER 9

WASHINGTON

COMPREHENSIVE SHORELINE MANAGEMENT PROGRAM

On May 25, 1971, the state of Washington became the first state

ta enact legislation to establish a comprehensive program of shoreline

management. While such legislation had been a priority item for several

years for conservation groups, significant impetus fox its passage was

given by the ruling made by the Washington Supreme Court in the case of

Wilbour v. Galiaher which effectively prohibited any construction or

filling in or over any tidelands in the state. In deciding that case,1

which involved the filling on lands on Lake Chelan which are covered by

water only part af the year, the Supreme Court declared that "the public

has the right to go where the navigable waters ga even though the navi-

gable waters lie over privately awned land" and that the defendent could

not place fill in such an area so that the public access to the area was

blocked during the time of year when water would normally cover the

2
area.

Thus, this ruling provided considerable motivation for previous

opponents of shorelands management legislation to back some form of

legislation which would allow some development along the shorelands of

the state, and would, thus, nullify the impact of the court's ruling.

However, due to the controversy over the form that such legislation

should take, between development-oriented groups, desiring mainly legis-

lative madifications of the court's ruling, and conservationist groups,

notably the Washington Environmental Council, desiring strict regulation

of development along the shores to preserve their natural, scenic, and

267
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recreational qualities, the state legislature was unable to pass any

shoreline management legislation during the 1970 session. The content

of the legislation that was enacted in 1971 � -the Shoreline Management

Act of 1971  Act 286-1971, first extraordinary session! � was the result

of compromise between the desires of the opposing groups.

However, while the legislature was considering that act, the

Washington Fnvironmental Council conducted a successful initiative cam-

paign to put a significantly stronger measure--Initiative 43 � on the

1972 ballot to be voted on by the people in case the legislature did

not enact comparable legislation. As a result, the voters of the state

of Washington in the November, 1972, election will decide whether to

replace the program authorized by the Shoreline Management Act with the

stronger program embodied in Initiative 43. In the meantime, the pro-

visions of the Shoreline Management Act vill comprise the legal basis for

shoreline management in the state of Washington. For this reason the

provisions of the Act will. first be discussed, then attention will be

turned to the way in which the shoreline management program, authorized

by that Act, would be strengthened by the adoption of Initiative 43.

Polic Framework and Covera e of the Shoreline Mana ement Act

Section 2 of the Shoreline Management Act states the reason for

passage of the Act and provides the policy framework in accordance with

which the Act is to be implemented. For this reason it is quoted in

full:

The legislature finds that the shorelines of the
state are among the most valuable and fragile of its
natural resources and that there is great concern
throughout the state relating to their utilization,
protection, restoration, and preservation. In addi-
tion it finds that ever increasing pressures of addi-
tional uses are being placed on the shorelines neces-
sitating increased coordination in the management and
development of the shorelines of the state. The
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legislature further finds that much of the shorelines of
the state and the uplands adjacent thereto are in private
ownership; that unrestricted construction on the privately
owned or publicly owned shorelines of the state is not
in the best public interest; and therefore, coordinated
planning is necessary in order to protect the public in-
terest associated with the shorelines of the state while,
at the same time, recognizing and protecting private prop-
erty rights consistent with the public interest. There
is, therefore, a clear and urgent demand for a planned,
rational, and concerted effort, jointly performed by
iederal, state, and local governments, to prevent the
inherent harm in an uncoordinated and piecemeal develop-
ment of the state's shorelines.

It is the policy of the state to provide for the
management of the shorelines of the state by planning
for and fostering all reasonable and appropriate uses.
This policy is designed to insure the development of
these shorelines in a manner which, while allowing for
limited reduction of rights of the public in the navi-
gable waters, will promote and enhance the public inter-
est. This policy contemplates protecting against adverse
effects to the public health, the land and its vegetation
and wildlife, and the waters of the state and their aquatic
life, while protecting generally public rights of naviga-
tion and corollary rights incidental thereto.

The legislature declares that the interest of all
of the people shall be paramount in the management of
shorelines of state-wide significance. The department,
in adopting guidelines for shorelines of state-wide
significance, and local government, in developing master
programs for shorelines of state-wide significance, shall
give preference to uses in the following order of prefer-
ence which;

�! Recognize and protect the state-wide interest
over local interest;

�! Preserve the natural character of the shoreline;
�! Result in long term over short term benefit;
�! Protect the resources and ecology of the shore-

li.ne;
�! Increase public access to publicly owned areas

of the shorelines;
�! Increase recreational opportunities for the

public in the shoreline;
�! Provide for any other element as defined in

section 11 of this 1971 act deemed appropriate or
necessary.

[Note this paragraph applies only to shorelines of
statewide significance.!
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In the implementation of this policy the public's
opportunity to enjoy the physical and aesthetic qualities
of natural shorelines of the state shall be preserved to
the greatest extent feasible consistent with the overall
best interest of the state and the people generally. To
this end uses shall be preferred which are consistent with
control of pollution and prevention of damage to the natural
environment, or are unique to or dependent upon use of the
state's shoreline. Alterations of the natural condition
of the shorelines of the state, in those limited instances
when authorized, shall be given priority for single family
residences, ports, shoreline recreational uses including
but not limited to parks, marinas, piers, and other improve-
ments facilitating public access to shorelines of the state,
industrial and commercial develo ments which are articularl
de endent on their location on or use of the shorelines of
the state and other develo ment that will rovide an o or-
tunit for substantial numbers of the eo le to en o the
shorelines of the state. [underlines added]

Permitted uses in the shorelines of the state shall
be designed and conducted in a manner to minimize, insofar
as practical, any resultant damage to the ecology and en-
vironment of the shoreline area and any interference with
the public's use of the water.

In the implementation of this policy, primary responsibility is

placed with the local governments with the advice and assistance of the

Department of Ecology. The Department of Ecology is a new state agency

established in 1970 by placing under its j urisdiction the programs dealing

with water pollution control, water resources management, air pollution

control, and solid waste management. 5

The program outlined in the Act for shoreline protection divides

the shorelines of the state into two categories: shorelines and shore-

lines of state-wide signif icance. The signif icance of the two categories

is that, regarding the latter, stricter regulations are placed on develop-

ments, and the Department of Ecology is given more control of the develop-

ment and implementation of the management program for them.

The legislation defines "shorelines" as:

All of the water areas of the state including reser-
voirs and their associated. wetlands together with the lands
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underlying them except  i! shorelines of state-wide signi-
ficance  ii! shorelines on segments of streams upstream
of a point where the mean annual flow is twenty cubic feet
per second or less and the wetlands associated with such
upstream segments; and  iii! shorelines on lakes less than
twenty acres in size and wetlands associated with such
small lakes.

The "shorelines of state-wide signifi.cance" for which additional

protection is provided by the Act are to include:  a! all the area

between the ordinary high water mark and the sea � ward boundary of the

state's jurisdiction  three miles! along the Pacific coast including

the Strait of Juan de Fuca and Puget Sound;  b! lakes of 1,000 or more

acres in size at their ordinary high water mark, and  c! those portions

of rivers west of the top of the Cascade Range downstream from where

the mean annual flow is 1,000 cubic feet/second or more and east of the

top of the Cascade Range downstream from where they are 200 cubic feet/

second or more or downstream from the first three hundred square miles

of drainage area, whichever is greater, and  d! their associated wet-

lands.

The term "wetlands" as used in the Act is defined very compre-

hensively as:

those lands extending landward for two hundred feet
in all directions as measured on a horizontal plane from
the ordinary high water mark; and all marshes, bogs,
swamps, floodways, river deltas, and floodplains asso-
ciated wi,th the streams, lakes, and tidal waters which
are subject to the provisions of this act;  the location
of which to be designated by the Department of Ecology]

Im lementation of the Provisions of the Act

Development of Master Programs

The Act is to be implemented in the following manner. Within

120 days of the effective date of the act  June 1, 1971!, the Department

of Ecology is to issue guidelines for the local governments to follow
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in developing master programs--comprehensive use plan � on which the im-

plementation of the shoreline management program in their area is to be

based and for standards to be followed while the master programs are

being developed. The local governments then have 60 days to comment on

the proposed guidelines and suggest possible changes. After receiving

the comments and suggestions of the local governments, the Department of

Ecology is to, wi.thin l20 days of the original issuance of the guidelines,

resubmit final proposed guidelines. At this point  within 60 days of the

resubmittal of the guidelines!, public hearings are to be held, to allow

interested public and private parties to comment on the proposed guide-

lines, in Olympia, the capital, and Spokane, the major city in the western

part of the state. Then within 90 days of the public hearings, the final

form of the guidelines is to be approved at a public hearing in Olympia.

With respect to the master programs on which the implementation

of the program is to be based, the local governments have eighteen

months to develop them along with a comprehensive invent'ory of their

shorelines. Such an inventory is to include, but not limited to, a

survey of the general national characteristics of the lands, general

ownership patterns, present uses of such lands, and projected uses for

them.

The Department is to accept the proposed master program unless

it determines that portions of the programs are not in accordance with

the guidelines that had been established or with the policy stated in

Section 2 of the Act. The local governments have 90 days after being

informed, in writing, of such discrepancies to correct their master

plans and resubmit them to the Department for its approval. Before

the master plans are finally approved by the Department and, thus,
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become effective, public hearings are to be held in each county containing

shorelines covered by the master plan in question.

Regarding the parts of any master programs relating to shore/ines

of state � wide significance, the Department has the authority to reject

a proposed program in toto and submit an alternative to the local govern-

ment which must accept it as the final program, unless it. can prove that

such a program is not in accordance with the policy expressed in Section

and the accepted guidelines for development of the program. If the De-

partment suggests modifications of such proposed programs  for shorelines

of state-wide significance! the local governments have 90 days to change

their proposed programs in accordance. with such .modifications and re-

submit them to the department.

In the case of a local government not submitting a master plan

within the time prescribed, the Department shall develop the master

plan. However, the local government has the option of later developing

a master plan in accordance with the provisions of the Act. In such a

case, that plan would supersede the master program developed by the De-

partment. In addition, local governments are authorized to submit their

programs in segments in order to provide protection as soon as possible

for seriously threatened areas. Also, the Department of Ecology may

designate the shorelines in two or more adjacent local government juris-

dictions as a region and require them to cooperate in developing their

master plans.

The Act further sets the following guidelines for the development

of the master plans,'

...In preparing the master program, and any amendments
thereto, the department and local governments shall to
the extent feasible:



 a! Utilize a systematic interdisciplinary approach
which will insure the integrated use of the natural and
social sciences and the environmental design arts;

 b! Consult with and obtain the comments of any
federal, state, regional, or local agency having any
special experti.se with respect to any environmental
impact;

 c! Consider all plans, studies, surveys, inventories,
and systems of classification made or being made by federal,
state, regional, or local agencies, by private individuals,
or by organizations dealing with pertinent shorelines of
the state;

 d! Conduct or support such further research, studies,
surveys, and interviews as are deemed necessary;

 e! Utilize all available information regarding hy-
drology, geography, topography, ecology, economics, and
other pertinent data;

 f! Employ, when feasible, all appropriate, modern
scientific data processing and computer techniques to
store, index, analyze, and manage the information gathered.

�! The master programs shall include, when appropriate,
the following:

 a! An economic development element for the location
and design of industries, transportation facilities, port
facilities, tourist facilities, commerce and other develop-
ments that are particularly dependent on their location on
or use of the shoreline of the state;

 b! A public access element making provision for
public access to publicly owned areas,

 c! A recreational element for the preservation
and enlargement of recreational opportunities, including
but not limited to parks, tidelands, beaches, and recre-
ational areas;

 d! A circulation element consisting of the general
location and extent of existing and proposed major
thoroughf ares, transportation routes, terminals, and
other public utilities and facilities, all correlated
with the shoreline use element;

 e! A use element which considers the proposed
general distribution and general location and extent
of the use on shorelines and adjacent land areas for
housing, business, industry, transportation, agri-
culture, natural resources, recreation, education,
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public buildings and grounds, and other categories of
public and private uses of the land;

 f! A conservation element for the preservation
of natural resources, including but not limited to
scenic vistas, aesthetics, and vital estuarine areas
for fisheries and wildlife protection;

 g! An historic, cultural, scientific, and edu-
cational element for the protection and restoration of
buildings, sites, and areas having historic, cultural,
scientific, or educational values; and

 h! Any other element deemed appropriate or
necessary to effectuate the policy of this act.

�! The master programs shall include such map
or maps, descriptive text, diagrams and charts, or other
descriptive material as are necessary to provide for
ease of understanding.

�! Master programs will reflect that state � owned
shorelines of the state are particularly adapted to
providing wilderness beaches, ecological study areas,
and other recreational activities for the public. and
will give appropriate special consideration to same. 10

Variances and changes in such master plans are only to be made

in extraordinary circumstances and if no significant adverse effect will

occur to the public interest. All such changes are subject to approval

by the Department of Ecology.

Fermi.t System

Once adopted, these master plans are to form, along with the

policy s tatement in Section 2 of the Act, the basis f or a permi t sys tern

to be administered exclusively by the local governments in accordance

with rules established by the Department of Ecology to control develop-

ments in the shorelines area. While these master programs are being

developed, the local governments are to use the policy statement

Section 2 and the guidelines for developing the master programs, once

they have been approved, as the basis for deciding whether to grant per-

mits and whether a development is consistent with the provisions of the
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As with the shorelines of the state, the Act divides the develop�

ments occurring on them into two categories:

 d! "Development" means a use consisting of the con-
struction or exterior alteration of structures; dredging;
drilling; dumping; filling; removal of any sand, gravel
or minerals; bulkheading; driving of piling; placing of
obstructions; or any project of a permanent or temporary
nature which interferes with the normal public use of the
surface of the waters overlying lands subject to this
chapter at any state of water level;

 e! "Substantial development" shall mean any develop-
ment of which the total cost or fair market value exceeds
one thousand dollars, or any development which materially
interferes with the normal public use of the water or
shorelines of the state; except that the fo13owing shall
not be considered substantial deveIopments for the purpose
of this chapter:

 i! Normal maintenance or repair of existing struc-
tures or developments, including damage by accident, fire
or elements;

 ii! Construction of the normal protective bulkhead
common to single family residences;

 iii! Emergency construction necessary to protect
property from damage by the elements;

 iv! Construction of a barn or similar agricultural
structures on wetlands;

 v! Construction or modification of navigational
aids such as channel markers and anchor buoys;

 vi! Construction on wetlands by an owner, lessee
or contract purchaser of a single family residence for
his own use or for the use of his family, which residence
does not exceed a height of thirty � five feet above average
grade level and which meets all requirements of the state
agency or local government having jurisdiction thereof,
other than requirements imposed pursuant to this chapter. l 1

As has been indicated above, no development is to be allowed on

the shorelines of the state which is not consistent with the policy ex-

pressed in the Act or with the guidelines and master programs as they

are developed. The permit system referred to above is to be used to

regulate substantial developments only.
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ln addit.ion, surface drilling for oil or gas is specifically

prohibited in Puget Sound and in the Strait of Juan de Puca and on all

lands bordering these waters within 1,000 feet of the ordinary high

water mark. With regard to timber lying on shorelines of state-wide

significance within 200 feet of the ordinary high water mark, the

cu.tting of such timber is to be regulated so that no more than 30

percent of the merchantable trees are cut within any ten-year period

except where conditions make such selective cutting ecologically

unwise or where such cutting is incidental to pursuing developments

allowed under the Act.

Permits may be revoked by the local governments if the conditions

of the permit are not followed.  The Department of Ecology may take

action to have a permit revoked in the same manner that it may appeal

the issuance of permits as described below.!

Appeals Procedures

The Department of Ecology does have indirect review powers over

the permit system administered by the local governments in that they may

appeal to the Shorelines Hearings Board within 30 days of the issuance

of a permit during the period when the master plans are being developed

or within 45 days after the master plans have been adopted if. they13

believe that the issuance of the permit is not in accordance with the

provisions of the Act.

To allow for an effective appeals procedure, all rulings on permit

applications are required to be filed with the state attorney general

and t: he Department of Ecology and to be subject to public notice pro-

cedures at the same time as the applicant is informed of the decision.

The Act provides that no development may be begun within 45 days after
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the issuance of the permit or until review proceedings have been com-

pleted if such proceedings are started within 45 days of the permit's

i.ssuance.

Under the provisions of the Act any person feeling aggrieved by

a decision on a permit application may appeal by writing to the Shorelines

Appeals Board and notifying the Department of Ecology and the attorney

general of the reasons for their appeal. If either the department or

tl>e attorney general believe that such a person has valid reason for

appealing, the permi.t decision will be reviewed by the Bearings Appeals

Board; otherwise no review will be undertaken. Both the Department and

the attorney general were granted the authority to intervene in such

cases to protect the public interest and assure compliance with the

act.

The local governments are also given the right to appeal to the

Shorelands Appeals Board the decision of the Department regarding any

rules, regulations, guidelines or master plans for the shorelines of the

state within 30 days of the department's action. The Shorelines Appeals

Board is made up of six members: the three members of the pollution

Control Board, the State Land Commissioner or his designee, one member

appointed by the Association of Washington Cities, and one by the Asso-

ciation of County Commissioners.

In appeals concerning permit applications, the burden of proof

is on the entity requesting the review since the permit applicant has

the burden of proof at the time of the original application to show that

his proposed development is in compliance with the provisions of the Act.

Court. review of permit decisions or the estaj>] ishment of ru les,

regulations, guidelines, and master programs Is «1H<> s1 lowed l>y 1,h< A< 1
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except that local government must first use the Appeals Board procedure

and must request court review within three months of the board's deci-

sion.

Enforcement Provisions

Enforcement of the Act is to be undertaken by the state attorney

general and the attorney general of the local government who are em-

powered to seek inj unctive, declarative or other such court relief.

Besides such civil liability as may arise by such action on the part of

an attorney general, persons who are found to have ~willful' violated

the provisions of the Act are subject to a fine of not less than $25

nor more than $1,000, or 90 days in jail or both; for three or more

violations in a five � year period, the fines are to be increased to not

less than $300 nor more than $10,000.

In addition, violators of the provisions of the Act =re liable

for all damage done to private or public property, including the cost

of restoration of such property to its original condition. In the case

of such damages, private individuals are allowed to sue for damages on

their own behalf and that of all persons similarly affected, in addi-

tion to the state or local attorney general suing on behalf of the state

and the local government. In the case that liability has been established

ior restoration of an area, the court is to require that restoration be

made within a certain length of time. The court may award, at its dis-

cretion, attorney's fees and court costs to the winner of the suit.

Controls over Development of Lands Adjacent to Shorelines Areas

In order to mollify the effects of developments on lands adjacent

to shoreline areas, the Act requires all levels of government to review

their ordinances, regulations, administrative and management policies,
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in a manner consistent with the policy embodied in the Act and the guide-

lines and master plans established under it. The Department of Ecology

is authorized to make recommendations which the local governments shall

take into account in developing their regulations for the use of such

lands. Funding
To implement the shorelines program, the state legislature ap-

propriated $500,000  or as much of this sum as is needed!, a portion of

which to be distributed to local governments on the basis of applications

for the preparation of their master programs. However, such grants to

local governments are limited to 50 percent of the cost of developing

such programs.

INITIATIVE 43

The purpose of the initiative campaign, conducted by the Washington

Environmental Council, to put Initiative 43 on the ballot, was to assure

that the voters of the state af Washington would have a chance to enact

a strong shoreland management Act in casethe program approved by the

state legislature was not sufficiently comprehensive. It was hoped that

the state legislature would adopt the Initiative's provisions for the

ct it was considering; but as related above, the final form of the

Shoreline Management Act was the product of a compromise between develop-

ment and conservation interests. As a result, the Council has decided

to press for passage of Initiative 43 and, thus, for a stricter, more

comprehensive system of. regulations than the Shorel ines Management Act

contains.
Ls
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Polic Framework and Covera e of Initiative 43

The principal differences between Initiative 43 and the Shoreline

Management Act are that Initiative 43 places primary reliance for develop-

ment and administration of the shorelines management program with the

Department of Ecology, makes no distinction between shorelines and shore-

lines of state-wide significance, provides for greater citizen partici-

pation in the development and eni orcement of the management program, «nd

puts greater restrictions on developments including timber cutting and

oil drilling.

The statement of policy in Section 2 of the Initiative is similar

to that of the Shoreline Management Act, it is more conservationist

oriented:

The people af the state of Washington hereby find
and declare:

 l! That the saltwater and freshwater shoreline areas
of this state are held in public trust for all the people
of the state and their descendents; and that they are a
valuable and endangered natural resource;

�! That the present pattern of haphazard, inappro-
priate and uncoordinated development of the shoreline is:

 a! Threatening the public health, safety, welfare,
comfort and convenience;

 b! Diminishing the values of the shorelines held
in trust;

 c! Destroying the ecological balance of plant and
animal communities;

 d! Reducing open space available for public recre-
ation and esthetic enjoyment;

 e! Diminishing the capacity of lands and waters
to produce food;

 f! Diminishing public access to publicly owned
shoreline areas;
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 g! Obstructing the view of the shorelines;

 h! Increasing air, water, solid waste, noise,
visual and other pollution;

 i! Preventing the existence and development of
properly situated and designed commercial and industrial
developments requiring location in the shoreline area;

 j! Reducing present and future job opportunities
for the people of this state;

 k! Limiting public navigation;

�! Reducing the value of private property;

 m! Reducing the attractiveness of the state to
tourists, thereby jeopardizing an important state industry.

�! That the adoption, implementation, and enforce-
ment of a comprehensive plan for shorelines will have a
significantly beneficial effect on the preservation and
development of shorelines for the public good.

�! That for the public health, safety, welfare,
comfort and convenience, it shall be the policy of the
state to develop, establish and implement a comprehensive
planning and permit system for the shorelines of the state
of Washington to accomplish the following goals:

 a! Protection of the natural resources and natural
beauty of the shoreline areas;

 b! Provision of appropriate locations for aquaculture
and for commercia1, and industrial developments requiring
location on the shoreline;

 c! Prctection of the public's right to an unpolluted
and t r anq u i 1 envi ronmen t;

 d! Provision for and protection. of public access
to publicly owned shoreline areas;

 e! Minimization of interference wi.th view rights;

 f! Regulation of signs and illumination in the
shoreline areas;

 g! Minimization of interference with the public's
right to navigation and outdoor recreational opportunities;

 h! Protection and development of the capacity of
the shoreline areas for the production of food resources;
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 i! Conservation and enhancement of the natural
growth of fish and wildlife;

 j! Preservation of areas of historic, cultural,
scientific, and educational importance;

 k! Regulation of access to and traffic in the
shoreline areas by motor vehicles and motor craft;

�! Fulfillment of the responsibi.lities of each
generation as the trustee of the shoreline areas for

succeeding generations;

�! That in planning for and in guiding the changing
environments of the shoreline area it shal.l be the policy
of the state to give preference to:

 a! Long term benefits over short term benefits;

 b! Statewide or regional interests over local in-
terests;

 c! Natural environments over man-made environments;

 d! The location of industrial and commercial faci-
lities in existing developed industrial or commercial areas
over their location in undeveloped, rural or residential
areas of the shoreline in order that as great a portion
of the shorelines as possible may remain in a natural and
nonintensively used condition and that existing commercial
and industrial areas may be grouped, renewed, and restored.

l6

Under the provisions of Initiative 43, all of the shorelines of

the state would be equally protected and the land area included in the

definition of shorelines would be 500 feet from the ordinary high water

mark rather than 200 feet. Only shoreline areas of lakes less than twenty

acres in size at all times of the year and those of rivers upstream of

the point of navigability for public use as determined by the Department

of Ecology would be excluded from the shorelands management program to

be developed by the Department of Ecology under the provisions of Ini-

tiative 43.

Even those shoreline areas would eventually be protected since

the policy stated in Section 2 of the Initiative requires the cities
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and counties, who have jurisdiction over such shoreline areas, to develop

within 36 months of the Initiative's approval, management programs for

such areas. Such programs must be approved by the Department of Ecology

which is authorized to require changes or modifications in such programs

to make them consistent with the policy stated in Section 2. If a city

or county does not take action regarding such shoreline areas within 48

months, the Department is to develop the management program for the shore-

line areas in question.

Im lementation of the Provisions of Initiative 43

Development of the Comprehensive Plan

As stated above, the Department of Ecology is given the primary

responsibility for developing the comprehensive plan on which the manage-

ment program outlined in the initiative is to be based. Cities and counties

are allowed to submit plans for the shoreline areas, under their jurisdic-

tion, to the Department for inclusion in the overall comprehensive plan

but the Department has the ultimate authority over the composition of the

plan.

Rather than the vague references for errcouragement of public in-

volvement in the development of programs and the provisions for public

hearings after the guidelines and master plans have been put into pro-

posed final form contained in the Shoreline Nanagemerrt Act, Initiative

43 makes expli< it provision for active public participation in the develop-

ment oi the comprehensive plan. The state is to be divided into seven or

more regions based on river basins and similar geographical factors, and

a citizens council is to be appointed for each region. The make-up of

these councils shall be as follows: more than 30 members, including two

members of the legislative body of each county of the region which has a

county executive, the mayor of the largest city in the region, the mayors
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of each city of over 10,000 people, and sufficient citizen members who

do not hold office in and are not employed by either city or county

governments to form a majority of the members of the council. These

citizen members are to be appointed by the Governor from the voters of

the state and at least I/10 of them are to be from outside the region

to represent state-wide interests in the shorelines of the region. The

chairman and vice-chairman of the council are to be appointed by the

Governor from among the citizen members of the council. In addition,

the councils may appoint such additional committees as are necessary to

allow them to adequately carry out their function. These councils are

to advise the department of the preparation of the comprehensive plans

for their regions.

Once the portion of the comprehensive plan pertaining to a parti-

cular region has been developed, a public hearing is required to be held

on it in that region. After such a hearing, the plan shall be adopted

if a majority of the Ecologi.cal Commission, the seven-member commission

set up to advise the Department of Ecology, approves it. The members of

the Ecological Commission are appointed by the Governor for staggered

four-year terms subject to the following stipulations: one member is

to be a representative of organized labor, one the business community,

one the agricultural community, and from the general public. In addi-

tion, the directors of the state agencies are authorized to attend all

meetings of the Commission and put forth their views on all proposed

orders, regulations, and recommendations. The power of the C ommission

over the activities is unclear. Although it is regarded as advisory

in nature, all rules and regulations proposed by the D irector of the

Department must be submitted to him. Further, the stature creating

the Department of Ecology states that proposed rules and regulations
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will be adopted unless five members of the commission disapprove of them

but does not say what happens if the five members do express their dis-

approval.
17

Permit Program

As with the master programs of the Shorelines Management Act, the

comprehensive plan required by Initiative 43 is to be the basis for a

permit system, along with the statement of policy in Section 2 of the

initiative. Permits are to be required for all developments not just for

substantial developments. However, owners of shoreline property as of

the effective date of the act are allowed to build single family resi-

dences above the high water mark for their own use or their families'

without a permit.

A "development" is defined in Initiative 43 as:

the division of land after the effective date of this
act into two or more lots, tracts, parcels, sites or
divisions for the purpose of sale, lease or transfer;
and the following projects commenced or altered after
the effective date of this fact for which either the
fair market value or cost, including the cost of sur-
veying and engineering, is in excess of $100 in any
one � year period: draining, dredging, excavating,
removing of soil, mud, sand, stones or gravel, dumping,
filling or depositing of any soil, mud, sand, stones,
gravel, manufactured items or rubbish, driving of
pi1.ings or placing of obstructions, commercial boring,
drilling, testing or exploring for any minerals, in-
cluding oil aIId/or gas, the logging or cutting of
timber for commercial purposes, the erecting or ex-
terior alteration of a structure of any kind, or any
combination of the foregoing.

I6

And "substantial development" is defined as:

the division of ten or more acres of land after the
effective date of this act into two or more lots, tracts,
parcels, sites or divisions for the purpose of sa1e,
lease or trans fer, and any development as def ined in
subsection �5! herein for which either the f air market
value or cost, including the cost of surveying and en-
gineerinp, is in excess of $50,000 in any one-year
period.
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Ihe reason for the distinction between the two types of develop-

ments is that the Department is allowed to delegate its authority over

"developments" to city or county governments, but it must retain full

authority over "substantial developments."

As stated above, the Initiative provides stricter control over

oil drilling, allowing no extraction of oil from Puget Sound; thus,

eliminating the possibility of slant drilling, whereas the Shorelines

Management Act only prohibited direct drilling in the Puget Sound area.

Likewise, Initiative 43 invokes stricter controls over timber cutting,

allowing only cutting procedures that would open the forest canopy no

more than an area whose diameter is equal the average height. of the sur-

rounding trees.

Initiative 43 would also provide consumer protection for potential

buyers of shorelines land by requiring sellers of such land to make known

to potential buyers that the land was subject to the provisions of the

initiative and that there were, therefore, restrictions on what could be

done on the land.

Appeals and Enforcement Procedures

Regarding appeal procedures, Initiative 43 designates the Pollution

Control Board as the reviewing authority rather than create a new authority

as the Shorelines Management Act does. Initiative 43, like the Shorelines

Management Act, allows appeals of decisions to the Superior Courts.

As in the enforcement of the Shorelines Management Act, the pro-

visions of the Initiative delegate to the state attorney general the

authority to bring court action to enforce the provisions of the Initia-

tive. However, if a citizen requests the attorney general to bring suit

and he does not act, the citizen is allowed to sue to enforce the I ni-

tiative's provisions. If he wins, his attorney fees shall be paid;
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that such a suit was brought without reasonable cause, the citizen shal.l

pay the defendent's attorney fees. With regard to suits for damages,

Initiative 43's provisions are similar to that of the Shoreline Manage-

ment Act, allowing private citizens to initiate suits in their own

behalf as well as suits by state attorney general or the local govern-

ment attorney on the state's or local government's behalf. With regard

to civil penalties, Initiative 43 does not require willfulness on the

part of the violator and raises the lower limit of the fine from $25 to

$50 keeping upper limit at $1,000. Each violation is to be considered

a separate offense; and in the case of continuing violations, each day

the violation is continued is to be a separate offense. Furthermore,

if a citizen is forced to bring suit, due to inaction on the part of

the state attorney general or the local government attorney, he will

collect any fines arising as a result of the suit rather than having

them go to the general fund of the state or the county.

Funding

Initiative 43 would increase the funding of the Department's

implementation to not only $500,000 for the fiscal biennium when the

act becomes effective but also $900,000 for the next biennium. More-

over, it author"'zes the setting of fees to cover the costs of processing

permit applications.

By providing direct implementation of the management program by

the Department of Ecology, Initiative 43 lessens the danger of economi-

cally-oriented permit decisions present under the Shorelines Management

Act with its emphasis on local governmental authority over management of
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the program. Moreover, by requiring permits for all developments, the

likelihood of unacceptable developments occurring is decreased.  Under

the Shorelines Management Act, no permits were required for ordinary

developments; thus, a person could undertake such developments subject

only to the general guidelines of the act and the threat of possible

eventual court action.! Furthermore, by allowing private citizens to

enforce the provisions of the initiative if the state or local authori-

ties don't act, the chances for energetic enforcement of its provisions

are enhanced.

By providing for a state-wide comprehensive plan with regional

inputs rather than a collection of local plans, albeit with the same

general guidelines, Initiative 43 is more likely to promote the develop-

ment of a compatible, uniformly developed plan. Under the Shorelines

Management Act, there is the danger that some local communities will be

unable to develop sufficiently detailed master programs  especially given

the extensive requirements for such plans that were outlined earlier!;

thus, leaving gaps in the state-wide plans and delays of several years

until their shoreline areas can be covered by action on the part of the

Department of Ecology.

In conclusion, while both the Shorelines Management Act and

Initiative 43 are substantial steps forward toward effective shorelines

management, the program embodied in the latter is more likely to provide

direct effective management of all the state's shorelines.

THERMAL POWER PLANT SITING ACT OF 1970

Neither the Shorelines Management Act nor Initiative 43 require

permits for the construction of thermal power plants because that type

of development already had been regulated by the Thermal Power Plant
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Siting Act of l970. That Act was passed in recognition of the need to18

provide for increased power generation while protecting the public safety

and preserving the quality of the environment. However, its coverage

was limited to all types of thermal power plants; hydro � electric power

plants were excluded from coverage by its provisions.

Thermal Power Plant Site Evaluation Council

The Act established a Thermal Power Plant Site Evaluation Council

consisting of the directors or their designees of the following state

agencies: Water Pollution Control Commission, Department of Water20

Resources, Department of Fisheries, Department of Game, State Air

Pollution Control Board, Department of Parks and Recreation, Depart-20

ment of Health, Interagency Committee for Outdoor Recreation, Department

of Commerce and Economic Development, Utilities and Transpor tation Coin-

mission, Of f ice of Program Planning and Fiscal Management, Department of

Natural Resources, Planning and Community Af fairs Agency, Department of

Civil Defense, and Department of Agriculture. In addition, a representa-

tive of the county legis lative authority, in each county where a thermal

plant is proposed, is to be appointed to take part in the Council 's del i-

berations when it is considering a plant in his county.

To enable it to carry out its functions, the Council was given

the normal power to appoint staff; adopt operating procedures; adopt,

amend, or rescind rules and regulations; to carry out the provisions

of the Act; to contract for independent studies; to conduct hearings;

and submit its recommendations to the Governor for his approval or dis�

approval.

In order to assure that the spirit of the Act would be adhered to,

the Act mandated the Council, as its first function, i to develop and
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apply typical environmental and ecological guidelines in relation to the

type, design and location of thermal power plant sites and associated

transmission line routes." A copy of the general guidelines adopted

by the ouncil to fulfill this mandate can be found in Appendix I.

Site Review Procedure

For the actual review of a site by the Council, the Act prescribed

the following procedure. Anyone wishing to construct a stationary power

plant, after February 23, 1970, with a generating capacity of at least

two hundred fifty thousand kilowatts or a floating thermal power plant

of at least fifty thousand kilowatts is required to apply for certifi-

cation of the plant's site and its proposed operating procedure. Such

applications are to be accompanied by a fee of $25,000 to pay for an in-

dependent study by a consultant of the environmental impact of the plant

at the proposed site.

In order to assure that the public interest will be considered in

the Council's deliberations on the application, the state attorney general

is mandated to appoint an assistant attorney general, or a special assis-

tant attorney general, to act as counsel for the environment for the dura-

tion of the Council's deliberations.

Within 60 days after it has received an application, the Council

must hold a pub lie hearing in the county in which the site is located,

at a place as close as practical to the proposed site, in order to deter-

mine whether the proposed site is consistent and in compliance with county

or regional land use plans and soning ordinances. Although Initiative 43

and the Shorelines Nanagement Act do not require permits for the construc-

tion of thermal power plants, this requirement would seem to imply that

the siting of thermal power plants has to be compatible with the compre-

hensive plan or the master programs required respectively by those acts.
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The Council is to hold at least one additional public hearing at

whi.ch any proponents or opponents of the proposed siting can present their

views for the record. Within twelve months after such hearings  or at a

later date mutuaLly agreed upon by the Council and the applicant!, the

Council is to make its recommendations to the Governor who has 60 days

to approve or reject the Council's certification of an application.

Neither the Act nor the general guidelines established by the Act give

any indication of how disagreements among the council's members concerning

approvaL of an application or the requirements to be embodied in a certi-

fication are to be settled. The method that is decided upon will have

some input on the results of the decision made. Emphasizing consensus

on a decisi.on will result in more compromises than agreement to abide

by majority vote. However, the requirements embodied in the Act and in

the general guidelines for a successful application limit the areas in

which disagreements can occur.

The denial of certification by the Governor is final subject only

to normal court review. It is unclear from the provisions of the Act

whether or not the Governor can approve the certification of a plant in

the face of a negative recommendation on the part of the Council.

Certification af an application by the Governor binds the state

and all of its departments, agencies, bureaus, etc., to the approval of

the site and the construction and operation of the proposed thermal

power plant and any associated transmission lines. The issuance of the

certification is to be in lieu of any permit, certificate, etc., required

by any state agency, department, bureau, etc. Such certification may

be revoked if the applicant has made untrue statements in his application

in supplemental statements of fact regarding the application when the
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true answer would have resulted in refusal of the application, if the

terms of the certification are not lived up to, or if other provisions

of the Act ox. regulations of the Council are violated. As provided by

the general guidelines set up by the Council, development of operatIng

procedures to meet and agreement to comply with the air and water quality

standards prescribed by the Department of Ecology are prerequisites to

successful application for certification from the Council.

Enforcement Provisions

The provisions of the Act are to be enforced by the state attorney

general or the prosecuting attorney of any county affected by the viola-

tion. A willful violation of the provisions of the act is to be considered

a gross misdemeanor subject to cximinal prosecution. In addition, civil

penalties of a minimum of $I,000 per day and a raaximum of $25,000 per day

may be invoked for material violation of the provision of the A ct or any

certification issued under it. Injunctive relief and restraining orders

are also available as possible mechanisms to assure the provisions of the

A.ct are x'espected.

This legislation seems to provide the mechanisms to fulfill its

purpose, namely, to provide electric power to meet the state's demands

while giving prime consideration to preserving the quality of the environ-

ment and to protecting the public safety. It provides for public input

through its hearing procedures, contains a mechanism for funding studies

of the appropriateness of proposed sites, and includes a fairly strict

enforcement procedure, although there is no provision for citizen initi-

ated measures as are contained in Initiative 43. It does not, however,

consider the broader implications of the problems; namely, the inherent
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increased impact on the shorelines as greater and greater amounts of

electrical energy are produced and whether steps should be taken to re-

duce the demand for electrical energy rather than continuing to keep up

with the increases in it.

It also would be better if the Act explicitly required strict com-

pliance with state air and water quality standards rather than implicitly

requiring such a provision in the general guidelines established by the

Council.

Moreover, for the Act's measures regarding the selection of sites

for electrical power plants to be completely effective, a comprehensive

land use plan is needed of all areas which are potentially suitable for

power plant sites; because, inevitably, the decision on the feasibility

of a site for power production purposes is somewhat dependent on the

availability of other sites for power production and for potential uses

of the site which would be precluded by its use for power production.

The provisions of the Shorelines Management Act and Initiative 43 will

hopefully fulfill this requirement regarding the most seriously threatened

areas, the shorelines; but comprehensive plans covering potential inland

sites are also needed to completely satisfy this requirement.

Finally, while the provisions of the Act are environmentally-

oriented, the members of the Council, at least by function, are not

necessarily so  especially since three of the environmentally-concerned

agencies originally represented on the council have been combined into

the Department of Ecology!. Effective enforcement of the Act will, thus,

depend on the perceptions of the individuals who comprise the Council and

the political and social climate  including the concern expressed by the

general public! in which they make their decisions.
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OTHER LEGISLATION

The state legislature also passed several other bills during its

1971 session which will have a bearing, at least indirectly, on shorelands

management. HB622 established a minimal fund for cleaning up oil spills

and authorized the Department of Ecology to regulate the times, places,

and methods of transferring oil. HB865 established a state land planning

commission consisting of eight legislative and eleven citizen members

which is to employ a consultant such as Xan McHarg to run a pilot project

and to report to the state legislature in 1973 on the feasibility of es-

tablishing a state-wide land use data bank. Suffici.ent funding was ap-

propriated to allow the commission to carry out its mandate in an effec-

tive manner. Use of such a data bank could lead to control of land uses

which are conducted outside the shorelines of the state but which, with-

out such control, would adversely affect shoreline areas.

Another bill, SB314, mandates the Department of Natural Resources

 which is charged with managing the use of state-owned lands! to use

multiple use management on its lands; to set aside a limited amount of

acreage for the study of natural systems; and to include, in its land use

data bank, information that will be of use in making future policy deci-

sions. Finally, SB645 established a requirement for environmental impact

statements on the state level similar to that for 102 statements on the

federal level.
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FOOTNOTES

Dorothy C. Morrel, The Seacoast Mana ement Act: A Le islative
Histori  Washington Envitonmental Council, Hatch 1, 19�! .

Wilbour v. Gallaher, 462 P. 2d 232 �970! .

Copies of this act, Initiative 43, and the Thermal Plant Siting
Act of 1970 will be found in Appendix I.

The Shorelands Mana ement Act of 1971  Act 286-1971, 1st extra-
ordinary session!, Section 2,

The document, Mana in the Environment: Nine States Look for
New Answers  Elizabeth Haskell, Project Director!, describes this re-
organization and the powers given to the Department of Ecology in con-
siderable detail.

The Shorelines Mana ement Act of 1971, Section 3 d!.

The bill as sent to the Governor explicitly included the lands
administered b r the Department of Natural Resources under its coverage
with the Department of Natural Resources subject to the same provision
as the local governments. However, Governor Evans vetoed this section
when he signed the bill into law.

The Shorelines Mana ement Act of 1971, Section 3 e!, 2 e!.

Ibid., Section 3, 2 f!,

Ibid., Section 10.

Ibid., Section 3 d, e!

The terms "Shorelines Hearing Board" and "Shorelines Appeals
Board" appear to be used interchangeably in the act.

13 There is some ambiguity about the duration of the period in which
appeals are to be allowed. Section 14 �a! specifies 30 days while the
master programs are being developed, while Section 18 �! specifies 45
days as a general right of the department regarding permit appeals.

The Pollution Control Board was set up to adjudicate disputes in
the administration of the pollution control programs. All of its three
members are appointed by the Governor with the advice and consent of the
state senate. One of them must. be a lawyer, and two of them can't be of
the same political party as the Governor.

Let ter of May 25 9 1971, to members of the Washington Environmental
Council's Salt Water and Beaches Committee from Dorothy C. Morrell, Chair-
man.
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16 Initiative 43  The Shorelines Protection Act!, Section 2.

17
Elizabeth Haskell  Project Director!, Mana in the Environment:

Nine States Look for New Answers, pp. 176-178 '

Ibid., Section 3, Paragraph �5!.

Ibid., Section 3, Paragraph �6! .

As mentioned above, these three agencies along with the Division
of Solid Wastes Management were consolidated to form the Department of
Ecology in 1970.

21 Thermal Power Plants Siting Act  Act 45 � 1970!, Section 5.

The letter of May Zl, 1971, to members of the Washington Environ-
mental Council's Salt Water and Beaches Committee from Dorothy C. Morrell,
Chairman, was used as the basic reference for this section.



WASHINGTON

BIBLIOGRAPHY

Act 45-1970, 1st extraordinary session,  The Thermal Power Plant Sitin
Act of 1970! IChapter 80e50 of the Washin ton Annotated Codes.J

Act 286-1971, 1st extraordinary session,  The Shorelines Management Act!.

Initiative 43 � The Shorelines Protection Act.

Letter of May 25, 1971, to members of the Washington Environmental
Council's Salt Water and Beaches Committee from Dorothy C. Morrell,
Chairman.

Letter of August 20, 1971, in response to request for information, from
Edwin 0. Standish, Supervisor, Operational Planning Division,
Washington Department of Ecology.

Letter of August 23, 1971, in response to request for information, from
Dorothy C. Morrell, Chairman, Salt Water and Beaches Committee,
Washington Environmental Council.

Morrell, Dorothy C.,  Chairman of the Salt Water and Beaches Committee,
Washington Environmental Council!, The Seacoast Mana ement Act:
A Le islative Histo  background paper!, March 1, 1970.

Morrell, Dorothy C., Washington Environmental Council Informational
Papers, February 7, 1971:

a. How Will Initiative 43 Affect the Present Method of Plannin
for our Shorelines?

b. What Ri hts Powers and Protections are Given to the Indi-
vidual Citizen Under Initiative 43?

c. How Will Initiative 43 Affect Private Pro ert Values and

t. ?vill Initinttve 43 Inhibit Fconomic Deve~lo ment?

Wilbour v. Gallaher, 462 Pac 2nd 232 �910!.

298



CHAPTER 10

RHODE ISLAND

COASTAL ZONE MANAGEMENT

Histor of the Passa e of the Coastal Nana ement Council Act
1

In. July l4, 1971, Rhode Island became the second state to pass

comprehensive coastal zone legislation by enacting H2440  Alternative 3!,

The Coast 'Management CounciI Act  Act 279-1971! .

This act had its origins in the appointment of a Technical

Committee by Governor Licht on April 7, 1969, to study possible mechan-

isms for managing the state's coastal zone. The appointment of this commit-

tee had been spurred by a report by the Natural Resources Group, an organi-

zation of private, interested citizens, which clearly documented the lack

of an adequate management policy and the clear threat to the state' s

coastal resources. By Narch, 1970, the Technical Committee had completed

its report which summarized the present involvement of the state, local,

and federal governments with the state's coastal zone; the resources that

were to be found in the zone; the threats to those resources from pollution

and other sources; and the conflicts that existed between various uses of

the coastal zone. To resolve such conflicts and to provide protection

for the state's coastal resources, the Technical Committee recommended

that the Rhode Island General Assembly establish a Coastal Zone Council

composed of four ex-officio members; the Directors of the state Departments

of Natural Resources, Health, and Community Affairs; the Executive

Director of the Rhode Island Development Council; seven citizen members

of which two members were to represent environmental interests; two,

coastal interests; two, commercial interests; one, research or educational

299
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interests; and two, local government interests. The council would also

be charged with developing a comprehensive pIan on which to base its

management policies.

Legislation based on the Technical Committee's recommendations was

introduced in the 1970 state legislature session but not passed because

of opposition to the bill's emphasis on state, rather than local govern-

ment, management of the coastal zone.

After the 1970 session had ended, Governor Licht requested that

the Technical Committee study further possible mechanisms for coastal

zone management and enlarged the council to include representatives of

coastal cities and towns, the General Assembly, and twelve private and

publi,c agencies. It was the recommendation of this enlarged committee

that formed the basis of the coastal zone legislation enacted into law

during the 1971 legislative session.

Previous Wetlands Acts

It should be mentioned at this point that Rhode Island had enacted

two pieces of wetlands preservation legislation in 1965, an Intertidal

Salt Marsh Act  Act 26 � 1965! and a Coastal Wetlands Act  Act 140 � 1965!.

Both were based on Article 1, Section 17 of the state constitution which

guarantees the "free right. of fishery" and the recognition of the value

of the salt marshes for fish sustenance, flood alleviation, and aesthetic

enjoyment.

The Intertidal Salt Marsh Act

The Intertidal Salt Marsh Act prohibited the dumping of mud, dirt,

or rubbish in a salt marsh or disturbing the ecology of the marsh by

excavating without obtaining a permit from the Department of Natural

Resources. The Director of Natural Resources was directed to refuse a
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permit application if he judged that the ecology of the intertidal salt

marshes would be disturbed by the proposed action. The act provided for

a fine of $500 for each violation of its provisions with half of such a

fine going to the state and half to the complainant; a fine of $50 for

each day a cease and desist order of the Department of Natural Resources

is not complied with; and the restoration of a disturbed marsh to the

extent practical by the violator upon complaint of the Director of the

Department of Natural Resources. The existence of an intert.idal salt

marsh was to be determined by the presence of certain types of vegetation

and salt marsh peat.. 5

The Coastal Wetlands Act

The Coastal Wetlands Act allowed the Director of Natural Resources

to issue orders restricting the uses allowed on coastal wetlands. These

orders are to be recorded on the deeds of such property. A coastal wet-

land was defined as a salt marsh and such contiguous uplands up to fifty

yards from the salt marsh as were considered necessary to protect the

marsh. A salt marsh was defined somewhat more liberally than in the

intertidal Coastal Marsh Act, as any area on which grew some of an

extended list of different types of vegetation or on which salt peat

marsh was found.

However, implementation of this act was greatly inhibited by a

provision whereby any landowner who thought that he had suffered damages

by the issuance of such an order could recover compensation by filing with

the Superior Court within two years of the recording of such an order on

his deed. This latter restriction and the fact that the Intertidal Salt

Marsh Act applied only to salt marshes, strictly defined, left the state' s
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coastal lands inadequately protected and provided added impetus to the

need for more comprehensive legislation.

Wetlands Acquisition

The Department of. Natural Resources has made limited acquisitions of

salt rnarshes and plans to make more as funds become available.
6

Im ortance of Coastal Resources to Rhode Island's Well-bein

In the years leading up to the formation of the Technical Council,

increasing and often conflicting demands were being placed on the state' s

coastline. In particular, the state's tidelands, which were publicly

owned but not protected by statute, were being considered as possible

sources of gravel and plans were being formulated to place oil refineries

along the shore. The severity of the danger to the state's well-being from

such developrrrents can be gauged by considering the state's great depen-

dence on its coastal resources. The state has a salt water shoreline of

419 miles in length out of a total land area of only 1,057 square miles;

and Narragansett Bay and the Providence River deeply indent the state so

that no point in the state is more than 25 miles from the shoreline.

These facts, combined with a lack of other significant topographic features

and the lack of traditional mineral resources, show that Narragansett Bay

and the coastline are a ma]or influence over the st-te's economy and whole

way of life. Thus, action to preserve the state s coastal resources7 I

became a critical necessity.

Provisions of the Coastal Mana ement Council Act

It was with these facts in Drind that the Technical Committee

developed its report and the state legislature considered its

recommendations. Recognition of the state's dependence on its coastal
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resources and the increasing threats to those resources can be found in

Section 1 of the Coastal Management Council Act:

LEGISLATIVE FINDINGS -- The general assembly
recognizes and declares that the coastal resources of
Rhode Island, a rich variety of natural, commercial,
industrial, recreational, and aesthetic assets are of
immediate and potential value to the present and future
development of this state; that unplanned or poorly
planned development of this basic natural environment
has already damaged or destroyed, or has the potential
of damaging or destroying, the state's coastal
resources, and has restricted the most efficient and
beneficial utilization of such resources; that it shall
be the policy of this state to preserve, protect,
develop, and where possible, restore the coastal
resources of the state for this and succeeding genera-
tions through comprehensive and coordinated long-range
planning and management designed to produce the maximum
benefit for society from such coastal resources; and
that preservation and restoration of ecological systems
shall be the primary guiding principle upon which
environmental alteration of coastal resources will be
measured, judged, and regulated.

That effective implementation of these policies is
essential to the social and economic well-heing of the
people of Rhode Island because the sea and its adjacent
lands are major sources of food and public recreation,
because these resources are used by and for industry,
transportation, waste disposal, and other purposes, and
because the demands made on these resources are increas-
ing in number, magnitude, and complexity; and that these
policies are necessary to protect the public health,
safety, and general welfare. Furthermore, that imple-
mentation of these policies is necessary in order to
secure the rights of the people of Rhode Island to the
use and enjoyment of the natural resources of the state
with due regard for the preservation of their values,
and in order to allow the general assembly to fulfill
its duty to provide for the conservation of the air,
land, water, plant, animal, mineral and other natural
resources of the state, and to adopt all means necessary
and proper by law to protect the natural environment of
the people of the state by providing adequate resource
planning for the control and regulation of the use of
the natural resources of the state and for the preserva-
tion, regeneration and restoration of the natural
environment of the state.

That these policies can best be achieved through
the creation of a coastal resources management council
as the principal mechanism for management of the state' s
coastal resources.
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Composition and Duties of the Coastal Management Council

In order to meet the objections raised to the coastal management

legislation considered in the 1970 legislative session, the make-up of

the Coastal Management Council was considerably altered in the provisions

of the Coastal Management Act. Specifically, the Council is to be made up

of seventeen members chosen in the following manner: two members of the

State House of Representatives  at least one of which must represent a

coastal municipality!, appointed by the Speaker of the House; two members

of the State Senate  both of which must represent coastal municipalities!,

appointed by the Lieutenant Governor  who presides over the State Senate!;

four members of the general public  of which two must come from coastal

municipalities!, appointed by the Speaker of the House; four elected or

appointed officials of coastal municipalities  two representing coastal

municipalities over 25,000 and two representing coastal municipalities

under 25,000!, appointed by the Governor; three members of the general

pub1.ic  all of w'horn must reside in coastal communities!, appointed by the

Governor with the advice and consent. of the State Senate; and with the

Director of the Department of Natural Resources and the Director of the

Department of Health as ex officio members. The members of the Council

originally will be appointed to terms of different lengths so that the

expiration of their terms will be staggered.~ Those members who are govern-

mental representatives of coastal communities are not eligible for

reappointment. Other members may be reappointed with the restriction that

no more than two members may come from the same community.

In addition, advisory members of the C ounci,l are to be appointed

by either the Governor or the voting members of the Council to represent

federal agencies with coastal interests, such as: the Navy; the Public
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Health Service  of the Department of Health, Education, and Welfare!;

and the Federal Water guality Administration  of the Environmental

Protection Agency!; regional agencies, such as the New England River

Basin Commission and the New England Regional Commission; and any other

group or interest not otherwise represented. The Council also has the

authority to form committees, composed of its members or other persons it

deems necessary to carry out its functions. As with most other such

councils, its members are to serve without compensation, having only their

expenses paid.

In carrying out its duties of planning for and managing the state' s

coastal resources, the C ouncil is to utilize the following process:

 I! identify all of the state's coastal resources including their quantity,

quality and other important characteristics, �! determine the current and

potential uses of each resource, �! likewise determine current and poten-

tial problems associated with each resource, �! devise plans and programs

for the management of each resource specifying permitted use and locations,

protective measures to be followed, etc., and �! implement such programs

through its own activities and the coordination of the state, local,

federal, and private activities. The Council has the authority to formu-

late standards not previously existing and reevaluate present standards.

Such a process is to be iterative in order ta keep the Council's programs

up to date.
1D

In carrying out such processes, the Act specifies the following

criteria that must be considered:

a! The need and demand for various activities and their
impact upon ecological systems.

b! The degree of compatibility of various activities.
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c! The capability of coastal resources to support various
activities.

d! Water quality standards set by the Department of
Health.

e! Consideration of plans, studies, surveys, inventories,
and so forth prepared by other public and private
sources.

f! Consideration of contiguous land uses and transporta-
tion facilities.

g! Consistency with the state guide plan. ll

The State Guide Plan

The State Guide Plan is a long-range plan for the physical, social,

and economic development of the state. It is composed of a series of

functional plans, some of which have already been published � those concern-

ing water supply, sewerage facilities, mass transit, recreation, and his-

toric preservation. Other plans nearing completion are those concerned

with the highway system, the airport system, and land use. In the latter,

attention has been focused on the influence of major developmental factors

 urban development, limiting physical conditions, ~ater and sewer service,

etc.! on all undeveloped and unreserved Land  not reserved for military instal-

lations, reservoirs, etc.! in order to formulate development patterns to serve

the best interests of the state. In connection with this study a listing was

compiled of all state-owned lands including the agency having jurisdiction

over each portion, the existing uses of each portion, etc. A study is now

being undertaken of all the land in the state designated for industrial

12
use.

Each of these plans is prepared and maintained as an element of the

overall State Guide P1an for the Statewide Planning Program, a Division of

the Department of Administration, with the guidance of a Technical Committee

and the State Planning Council.  Both the Technical Committee and the State
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Planning Council are composed of members of state, local, and federal

participating agencies.! The Guide Plan is used as the basis for capital

budgeting expenditures and elements of it are enacted into law as appro-

priate and politicalj.y feasible. It also provides a basic source of

information regarding resource utilization and developmental activities

13
in the state.

The State-wide Planning Program also exerts influence over the

activities in the state through its designation as the unit to review

fedex'al projects under the Bureau of the Budget Circular A � 95 and its par-

ticipation in special projects. It provided considerable assistance to

the Technical Committee which drew up the recommendations for the estab-

lishment of the Coastal Resources Management Council. 14

Regulation of Coastal Activities

Regarding management of the water portion of the coastal zone, the

Act requires that:

Any person, firm, or governmental agency proposing any
development or operation within, above, or beneath the tidal
water below the mean high water mark, extending out to the
extent of the state's jurisdiction in the territorial sea
shall be required to demonstrate that its proposal would not
�! conflict with any resources management plan or program;
�! make any area unsuitable for any uses or activities to
which it is allocated by a resources management plan or
program; or �! significantly damage the environment of the
coastal region. The council shall be authorized to approve,

15modify, set conditions for, or reject any such proposals.

The land area provisions of the Act are more limited. The Council

is authorized to:

approve, modify, set conditio~a for, or reject the design,
location, construction, alteration, and operation of ~s eci-
fied activities or land uses when these are related to a

their actual location [underlines added]

but only in:
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situations in which there is a reasonable probability of
conflict with a plan or program for resources management
or damage to the coastal environment.

 The restraint imposed by this last clause is somewhat lessened by the

provision in Section 4 of the Act that the Act "be construed liberally in

furtherance of its declared purposes."!

The specified uses and activities over which the C ouncil may exert

control are:

 a! power generation and desalination plants

 b! chemical or petroleum processing, transfer, or storage

 c! mineral extraction

 d! shoreline protection facilities and physiographical
features

 e! intertidal salt marshes

 f! sewage treatment and disposal and solid waste disposal
facilitation 17

In regards to coastal regulation programs that have been previously

enacted, such as the wetlands acts, the C ouncil has general responsibility

for their implementation but actual administration of their provisions will

be delegated to the administrative units specified in the legislation

authorizing them.

Furthermore, the following activities are singled out in the Act

for specific authorization and designation as essential functions of an

effective coastal management body:

 a! Issue, modify or deny permits for any work in, above,
or beneath the water areas under its jurisdiction,
including conduct or any form of aquaculture.

 h! Issue, modify or deny permits for dredging, filling,
or any other physical alteration of intertidal salt
marshes.
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 c! Licensing the use of coastal resources which are held
in trust by the state for all its citizens, and
imposing fees for private use of such resources.

 d! Determining the need for and establishing pierhead,
bulkhead, and harbor lines.

 e! Developing, leasing, and maintaining state piers and
other state-awned property assigned to the agency by
the department of natural resources, the governor,
or the general assembly.

 f! investigating complaints alleging violations of state
laws or riparian rights in the state's tidal waters.

For carrying out the above duties and functions, the Act specifies

that nine members of the Council will constitute a quorum and that deci-

sions will be made by a majority vote of the members present at a meeting.

As an additional duty the Council is to coordinate activities in the

state's coastal zone by'.

 a! Functioning as a binding arbitrator in any matter of
dispute involving both the resources of the state' s
region and the interests of two or more municipali-
ties or state agencies.

 b! Consulting and coordinating actions with local, state,
regional, and federal agencies and private interests.

 c! Conducting or sponsoring coastal research.

 d! Advising the governor, the general assembly, and the
public on coastal matters. 2

Violation Provision

Violations of regulations or decisions of the Council are to be

handled by the issuance of cease and desist orders, followed by court

suits brought by the attorney general upon the Council's request.

Moreover, violation of a Council order or regulation is to be considered a

misdemeanor punishable by a fine of $500 or a jail sentence of up to one

year. Violators may also be required to restore the area on which the21

violation occurred to as near as possible its original condition. They
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may also be prosecuted under the provisions of other coastal regulation

laws, such as the wetlands acts.

Staff Assistance to the Council's Operations

The Act provided for' the reorganization of the Division of Harbors

and Rivers of the Department of Natural Resources into the Division of

Coastal Resources to act as the staff arm of the C ouncil. In order to be

able to concentrate on coastal management activities, the duties of the

Division of Rivers and Harbors relating to the inspection of dams and

reservoirs concerning their construction and maintenance in non-tidal

waters, were transferred to the Division of Planning and Development  of

the Department of Natural Resources!; and its duties relating to the

operation of stream gauging stations were transferred to the Water

Resources Board. The Division of Harbors and Rivers, now the Division of

Coastal Resources, retained control over those functions of the Department

of Natural Resources "relating to harbor and harbor lines, flood control,

shore development, construction of port facilities and the registration

of boats" in addition to the functions assigned to it by the Coastal

Resources Management Council. The C ouncil also was authorized to call

upon other divisions of the Department of Natural Resources as the need

arises. It is expected that considerable use will be made of the resources

of the Division of Enforcement.

Further assistance is also expected from the Coastal Resources

Center at the University of Rhode Island, recently established with the

assistance of the University's Sea Grant Program.2~

Funding of Council's Operations

The state legislature appropriated $25,000 for the 1972 fiscal year

specifically for carrying out the provisions of the Act. In addition,
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$312,000 was appropriated for the operations of the Division of Coastal

Resources. An additional $20,000 was expected from a grant for the New

England Regional Council as part of its new program to assist coastal

management technical activities.z~

It is obviously too early to tell how effective this act will be.

However, a couple of observations can be made regarding some of the

aspects of the program. First, the make-up of the Council appears to

include most of the different sectors involved in the coastal zone either

as voting or as advising members. In this respect, it resembles the com-

position of the San Francisco Bay Conservation and Development Council.

It can also act in a similar manner to that organization providing the

mechanism for a coordinated approach to the problems of the state' s

coastal zone if its members are oriented towards that goal rather than

merely representing parochial interests. Second, it appears to have

sufficient powers to provide significant protection for the state' s

coastal waters and to ameliorate the threat to shoreline areas. However,

by restricting its coverage to specific activities, it does not provide

any mechanism to control the proliferation of subdivision developments,

private homes, and industrial plants other than petroleum or chemical

facilities. The Act will have to be amended to include such activities

before it can be considered to provide a complete program for coastal zone

management.
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FOOTNOTE S

1
The source used for this brief history of the development of the

Coastal Management Council Act is the Re ort of the Governor's Committee
on the Coastal Zone,  R.I. Statewide Planning Program, Providence, Rhode
Island, March, 1970! .

2
As mentioned in the previous section, Washington was the first

state to enact such legislati.on.

See Appendix J for a copy of this legislation.

"The Technical Committee was originally composed of the heads of
various state agencies involved in coastal affairs, representatives of
the governor's office, and a professor of oceanography from the University
of Rhode Island. In November, 1970, the committee was expanded to include
representatives of other groups interested in coastal matters. conserva-
tion groups, local communities, industry, the state legislature, etc.

5 1967 amendments to this act switched the enforcement of the pro-
gram from the Department of Public Works to the Department of Natural
Resources, which had been created in 1965, raised the fines for violation
from $100 to $500, and added the provision allowing the Director of the
Department of Natural Resources to reject a permit application if he
thought that. the proposed activity would disturb the marsh's ecology,

Ludwigson, John O., "Managing the Environment in the Coastal
Zone," Environmental Re or ter, Monograph No. 3  Vol, I, No. I, May, 1970,

9!.

Re ort of the Governor's Committee on the Coastal Zone, p. 6.
e
Act 279-1971  Coas tal Management Council Act!, Section I

[46-23-1] .

9
Section I [46-23-2] of the Act gives the exact terms for each of

the various members of the Council.

10
Coastal Management Council Act, Section 1 [46-23-6  Subsection A! ].

Ibid.

12
Annual Re ort 1969-1970, Rhode Island Statewide Planning Program,

 Providence, Rhode Island, 1970!, pp. 3-4.
1 e

Ibid., letter of September 27, 1971, in response to request for
information, from Mrs. Susan Morrison, Senior Planner, Rhode Island State-
wide Planning Program; telephone interview with Brad Southwith, Rhode
Island Statewide Planning Program, October 1, 1971.

14
Annual Re ort 1969-1970, Rhode Island Statewide Planning Program,

pp. 8, 9, 11.
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15 Coastal Manage~ant Council Act, Section 1 [46-23-6, Subsection B].

Ibid.

Ibid., [46-23-6  Subsection B! ] .

Letter of September 27, 1971 from Mrs. Susan Morrison.

Coastal Management Council Act, Section 1 [46-23-6  Subsection 8! ].

Act 279-1971, Section 1 [46-23-6  Subsection C! ].

Letter of September 27, 1971 from Mrs. Susan Morrison.

Act 279-1971, Section 2.

Latter of September 27, 1971 from Mrs. Susan Morrison end ~Pro ram
Pros ectus for the Coastal Resources Mana ement Council, Rhode Island
State~ide Planning Program, Providence, Rhode Island, September, 1971!,
pp. 25-27.

"Sea Grant Colleges: Opening of an Era," Sea Grant 70's, Vol. 2,
No. 1,  September, 1971! [Sea Grant Printing Office, Texas A&M University J,
p. 4.

25 Pro rara Pros ectus, p. 38.

Originally the specified uses and activities were merely to be
examples of the type of uses and activities to be covered. However, the
legislation was amended to cover only those activities in order to secure
enough votes for its passage.
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CHAPTER 1

ATLANTIC COAST

New Ham shire Connecticut New York New Jerse Vir inia North Carolina,

South Carolina Gear ia Florida

The coastal management programs of most af the Atlantic Coast

states have been focused on programs of wetlands preservation and acqui-

sition in recognition of the value of such areas for estuarine life

 particularly sustenance of fisheries!, flood control, etc. Only Virginia,

South Carolina, and Florida have not instituted such programs. However,

Virginia is in the midst of a study to determine whether to initiate such

a program, and Florida has instituted a system of aquatic preserves and

has undertaken a comprehensive coastal planning effort.

Since the wetlands preservation programs of many of these states

are similar, the emphasis in describing them has been on pointing out

particularly worthy, unusual, or weak provisions rather than on giving

uniform descriptions. Other programs of importance instituted by the

states which relate to coastal management have been described also. Copies

of the major acts described in this section can be found in Appendix K.
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NEW HAMPSHIRE

WETLANDS--DREDGING AND FILI ING CONTROLS

In 1967, the New Hampshire state legislature passed three laws

relating to controlling dredging and filling in. tidal areas and in public

waters.

Act 215-1967

Act 215 required that a permit be obtained from the New Hampshire

Port Authority before any dredging, filling, excavating, or removing of

"any lands, flat, marsh, or swamps in and adjacent to tidal waters"

could take place.

In ruling on a permit, the Port Authority is to hold a public

hearing after notifying the appropriate state and local officials.

The Act authorizes the Port Authority to deny the permit or to

require the installation of bulkheads, barriers, containment structures,

etc., to prevent fill runoff into tidal waters. If shellfish or marine

fisheries and wildlife would be affected by the project, the Director of

New Hampshire Fish and Game Department ~y impose such conditions as he

deems necessary ta protect such marine life.

Violators are liable for the removal of any fill, spoil, or

construction placed in violation with the provisions of the Act as well

as being subject to a fine of up to $1,000.

Act 274-1967

Act 274 required the approval of the governor and council, based

on the recommendations of the Water Resources Board, for any dredging�

excavating, or removing of any bank, flat, marsh, swamps or lake bed that

lies below the mean high water level of any natural pond of more than ten
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acres. Before making its recommendation to the governor, the Water

Resources Board is required to notify appropriate state and local authorities

and to hold a public hearing on the matter. Anyone who undertakes such

activity without approval may be compelled to restore the affected areas

to their prior condition and will be subject to a fine of not more than

$1,000.

Act 254-1967

Act 254 required that a permit be obtained from the Water Supply

and Pollution Control Commission before any dredging, excavating, mining,

or construction is undertaken in the surface waters of the state. The

Commission shall impose such conditions as are necessary to assure that

the quality of the waters involved is not impaired.

While these acts provide some minimal protection for tidal marsh

areas, they appear to be more directed at protecting the quality of public

waters and the marine fisheri.es and wildlife, than at protecting the marsh

areas per se. Regulatory control of activities occurring in and adjacent

to tidal waters was presumably given to the New Hampshire Port Authority

because much of the state's small coastline is taken up by the port of

Portsmouth and its environs.

isition

The State Fish and Garne Department has been acquiring tidal

marsh areas in small installments either by gift or as funds become

available. The Department, in conjunction with private groups, is in

the process of raising funds to buy a 4,500 acre marsh.



CONNECTICUT

WETLANDS PRESERVATION

Act 695-1969

Following the examples of its neighboring states in New England,

Connecticut passed Act 695 in 1969 to protect its coastal wetlands. The

Declaration of Policy of that act succinctly states the case for wetlands

preservation:

lt is declared that much of the wetlands of this
state has been lost or despoiled by unregulated dredging,
dumping, filling and like activities and that the
remaining wetlands of this state are all in jeopardy
of being lost or despoiled by these and other activities;
that such loss or despoliation will adversely affect,
if not entirely eliminate, the value of such wetlands
as sources of nutrients to finfish, crustacea and
shellfish of significant economic value; that such
loss or despoliation will destroy such wetlands as
habitats for plants and animals of significant economic
value and will eliminate or substantially reduce marine
commerce, recreation and aesthetic enjoyment; and that
such loss or despoliation will, in most cases, disturb
the natural ability of tidal wetlands to reduce flood
damage and adversely affect the public health and
welfare; that such loss or despoliation will substan-
tially reduce the capacity of such wetlands to absorb
silt and will thus result in the increased silting
of channels and harbor areas to the detriment of free
navigation. Therefore, it is declared to be the public
policy of this state to preserve the wetlands and ta
prevent the despoliation and destruction thereof.

This act required the Commissioner of Agriculture and Natural

Resources to make an inventory of all the tidal wetlands within the state

and to develop maps, showing the boundaries of the wetlands, to be used

as the basis for a permit system to regulate the use of wetlands areas.

The term wetlands was defined as:

those areas which border or lie beneath tidal waters,
such as but not limited ta banks, bogs, salt marsh,
swamps, meadows, flats, or other low lands subject to
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tidal action, including those areas now or formerly
connected to tidal waters, and whose surface is at
or below an elevation of one foot above local extreme
high water; upon which may grow or be capable of
growing some but not necessarily all, the following:
[characteristic types of vegetation listedj,"

Once the inventory of an area has been completed, a public hearing

was held on the boundary lines that had been determined. After considering

the testimony presented at the hearings, the provisions of the Wetlands

Act, and other relevant information, the Commissioner of Agriculture and

Natural Resources issued an order establishing the official boundaries of

the wetlands areas. Copies of the order and a map showing the boundaries

were filed with the town clerk's office of all the towns affected. Copies

were also sent to all of the affected land owners. Publication of the

orders was required in a newspaper or newspapers having a general circu-

lation in the areas affected.

Permit System

Once an area has been designated as wetlands, .no draining, dredging,

excavation, soil, sand or gravel removal, filling with soil, sand, rubbish

or other material, construction of structures, driving of pilings, or the

placing of obstructions is allowed without a permit from the Department

of Agriculture and Natural Resources. An application for a permit to

undertake such activities is to include a detailed description of the

proposed project, a map showing the wetland area that would be affected,

and the names of adjacent land owners and known claimants of water rights

in or adjacent to the wetland area to be affected. Once a permit application

is received by the Department, copies are to be sent to relevant state and

local agencies including the local Conservation Commissions. Within 30

to 60 days after receiving the application, a public hearing is to be held,
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notification of which is to be given to the appropriate state and local

agencies, owners of lands adjacent to the site of the proposed activity,

and the general public  through publication in a local newspaper!.

After the public hearing, the Commissioner of the Department of

Agriculture and Natural Resources is to make his decision to grant, deny,

or approve with modification the application in question, based on consid-

eration of the effect of the proposed work on "the public health and welfare,

marine fisheries, shell fisheries, wildlife, the protection of life and

property from flood, hurricane, or other natural disasters and the public

policy set forth [in Act 695]."

Notification from the state Board of Fisheries and Garne that it

is in the process of acquiring the wetlands in question by negotiation or

condemnation is to be considered grounds for refusal of the permit.

In the granting of a permit, any condition thought necessary to

protect the wetlands areas in accordance with the policy established by

Act 695 may be imposed. In addition, a bond may be required to insure

compliance with the conditions of the permit.

The activities of the Mosquito Control Division of the state Health

Department, the activities of the state Department of Agriculture and

Natural Resources, the construction or maintenance of navigational aids

authorized by governmental authority, and activities undertaken on emer-

gency degrees to protect the public health are exempted for the requirement

of obtaining a permit.

Appeal Procedures

Appeal of a permit decision may be made to the Superior Court by

any aggrieved person within 30 days of the publication of the decision.

The court's decision on the appeal is to be based on full review of the



322

complainant's reasons for appeal and the record regarding the permit

decision to determine the legality and propriety of the action of the

Commissioner of Agriculture and Natural Resources. If the court finds that

the decision is an unreasonable exercise of power, it can negate the

decision. If the action constitutes a taking without compensation, but

the land in question is appropriately classified as wetlands, the court

may, at the Commissioner's option, either set aside the decision or award

damages to the property owner. These provisions protect the constitutionality

of the Act and limit the impact of any adverse court decision to the

particular area in dispute.

Violation Provisions

Noncompliance with the conditions of any permit issued in accor-

dance with the provisions of the Wetlands Act can be considered as cause

for suspension or revokation of the permit. Violation of the provisions

of Act 695 shall make the violator liable for the cost of restoration of

the affected wetlands areas to its prior condition and for a fine of

$1,000 for each violation. Each day a violation continues is to be

considered a separate violation. The attorney general shall institute

court proceedings with regard to violations of the act upon request of

the Commissioner of Agriculture and Natural Resources.

Pro ress on Im lementation of Act 695

The Department of Agriculture and Natural Resources has acted

promptly to implement the provisions of the Act. A Wetlands Division

consisting of three professional and two secretarial personnel has been

established, and $300,000 was appropriated for fiscal 1970-1971 and

$102,302 for fiscal 1971-1972 to carry out the provisions of the Act.
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As of August, 1971, 98 percent of the tidal wetlands had been

inventoried, In conducting this inventory, the Department was assisted

by the Marine Research Laboratory of the University of Connecticut. Almost

10,000 of the total 14,500 acres of tidal wetlands had been put under

orders to prevent their despoliation. It was expected that virtually all

of the state's tidal wetlands would be protected by the end of 1971.

Five permit applications have been reviewed in accordance with

the provision of the Act: one permit was approved without modification,

one was approved with modification, one was denied, and the other two

were withdrawn.

Wetlands Ac uisition

Connecticut also has a long-standing program of wetlands acqui-

sition. Over the past thirty years, 5,000 acres of tidal marsh have been

acquired at a cost of approximately $1,500,000. This acquisition program

will continue as a complement to the wetlands preservation program estab-
lished by Act 695, the Wetlands Preservation Act.

The state's acquisition powers were strengthened by the passage

of Act 536 in 1967 which gave the Board of Fisheries and Game the ri.ght

to acquire wetlands by eminent domain and by paying the unpaid municipal

property taxes on wetlands for which the tax payments were six or more

years delinquent.



NEW YORK

WETLANDS PRESERVATION

The Lon Island Wetlands Act Act 545-1959!

In 1959, the New York state legislature enacted the Long Island

Wetlands Act  Act 545-1959! which provided state support for the preser-

vation and management of marsh areas owned by the local governments. The

act provided that the state would share the cost of such activities on a

50-50 basis if the local government would first dedicate such lands for

conservation purposes. Over the years, 15,500 acres have been placed

under such cooperative agreements. It is the long-range goal of the program

to place the remainder of the marsh areas owned by the local governments,

16,000 acres, under such agreements. Attainment of this goal would place

most of the significant wetlands on Long Island under dedication to

conservation purposes. 1p

The following are examples of the types of projects undertaken

under this program: �! the development of trails and observation blinds,

the construction of fresh water ponds, the planting of shrubs, and general

habitat improvements in the Tobay Wildlife Sanctuary in the town of

Oyster Bay; �! research on biological control of mosquitoes as a joint

state-Nassau County project; and �! reclaiming of a tidal creek area in

the town of Islip that had been impaired by dredging operations. State

funding for this program averages 515,000 a year.

Wetlands Ac uisition

As a result of the Park and Recreation Land Acquisition Bond

Act of 1960, the state has been able to purchase 200 acres of tidal marsh.

The power of eminent domain was granted to the state for the purposes of

wetlands acquisition by the passage of Ac» 7 of that same year.
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Count Re ulator Controls

Suffolk County has recently passed an ordinance imposing regulations

on the uses allowed on wetlands in its jurisdiction. Unfortunately, infor-
mation relating to the exact nature of these regulatory controls is

I4unavailable a t th is t ime.

DIVISION OF MARINE AND COASTAL RESOURCES

In 1969, the Division of Marine and Coastal Resources was created

in the New York Conservation Department  now the Department of Environmental
Conservation! by the passage of Act 715-1969.

The Division was given the responsibility of managing the state' s

coastal resources in order to maximize the use of renewable and non-renewable

resources and minimize the areas of conflicting uses. Specifically, its
duties are

�! to carry out coastal programs such as wetland preservation,

activities, review of Corps of Engineers permit applications,

and the undertaking of sanitary surveys and other bio-chemical

tests for the purposes of preserving a quality environment

to fish, shellfish, etc.;

�! to undertake research, management, and development programs
relating to renewable resources such as migrating fish;

�! to aid private industry's efforts in the utiliaation of

coastal resources;

�! to further the development of aquaculture through innovative
programs and participate in cooperative research efforts

with academic institutions;

�! to develop a broad-based recreational salt-water fishery
program;
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�! to develop commercial fisheries;

�! to coordinate plans and activities with federal, state,

local, and interstate agencies for the purpose of environmental

preservation and conservation of marine and coastal resources;

 8! to act as coordinator for the Department in federal-state

cooperative programs for the multiple use and development

of the coastal zone and as coordinator for inter- and intra-

agency developmental programs;

 9! to coordinate with the appropriate agencies in carrying out

the law enforcement aspects of the above program.

The establishment of this agency provides the management unit to

undertake coastal zone management programs, but the state has yet to enact

any real coastal management programs other than the Long Island Wetlands Act.

POWER PLANT SITING

Xn l968, the state legislature enacted legislation giving the

state Atomic and Space Development Agency  ASDA! the authority ta acquire,

develop, and then lease or sell nuclear power plant sites. Sites may be

acquired by purchase, dedication, agreement, or condemnation and are to

be paid for by the sale of lands and other obligations or out of available

funds. Such funds would be repaid and operational expenses would be

covered by the reselling or the leasing of the property,

The authorizing legislation has been criticized for the vague

nature of the criteria given for site selection. The only reference to

environmental quality is the statement that ASDA is given the authority to:

participate in the incorporation of features in nuclear power
plants and the construction of associated faci.lities to the
extent required by the public interest in development, health,
recreation safety, conservation of natural resources and
aesthetics.
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ASDA's acquisition programFor the reasons mentioned above,

may aid in meeting future demands for electric power but it certainly

does not resolve all the problems involved in the question of power

plant siting. 1/

However, ASDA does consult extensively with the agencies concerned

with environmental and health matters since it wishes to purchase sites

which will pose the least number of problems for future owners or lessees

when the time comes to apply for operation and construction permits.

Nevertheless, it is a promotional agency created to promote the

maximum development and use of atomic energy and the maximum development

of space-related industries within the state. Thus, it is ill-suited

to fill the gaps that exist in the lice~sing and permit-granting processes

regarding the protection of environmental quality. Also, it has acqui-

sition powers for nuclear power plant sites but not for those for fossil

fuel plants even though such plants will play a substantial role in the

production of elec.tric power for a considerable time to come.



NEW JERSEY

WETLANDS PRESERVATION

Act 27-1970 The Wetlands Act of 1970

On November 5, 1970, the state of New Jersey followed the example

of the New England states in passing Act 27-1970, the Wetlands Act of

1970. The reason for the legislature's action can be found in the state-

ment of purpose of the Act:

The Legislature hereby finds and declares that one
of the most vital and productive areas of our natural
world is the so-called "estuarine zone," that area
between the sea and the land; that this area protects
the land from the force of the sea, moderates our
weather, provides a home for waterfowl and for 2/3 of
all our fish and shellfish, and assists in absorbing
sewage discharge by the rivers of the land; and that
in order to promote the public safety, health and
welfare, and to protect public and private property,
wildlife a marine fisheries [sic], and the natural
environment, it is necessary to preserve the ecological
balance of this area and prevent its further deteri.�
oration and destruction by regulating the dredging,
filling, removing or otherwise altering or polluting
thereof< all to the extent and in the manner providedf8
herein.

To fulfill these objectives the Act requires the acquisition of

permits from the Department of Environmental Protection for regulated

activities an the state wetlands, including the following:

draining, dredging, excavation, or removal of soil,
mud, sand, gravel, aggregate of any kind or depositing
or dumping therein any rubbish or similar material
or discharging therein liquid wastes, either directly
or otherwise, and the erection of structures, drivings
of pilings, or placing of obstructions whether or not
changing the tidal ebb and flow.

The commercial production of salt hay or other agricultural crops

is specifically exempted from the provisions of the Act. The activities

of the State Department of Environmental Protection, the Natural Resources
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Council, the State Department of Health, the State Mosquito Control Commission,

and any other mosquito control authorities are also exempted from the pro-

visions of the Act.

The Act also authorizes the establishment of a restrictive order

system such as Massachusetts' by giving the Commissioner  of the Department

of Environmental Protection! the authority to:

for the purpose of promoting the public safety, health,
and welfare, and protecting public and private property,
wildlife and marine fisheries; adopt, amend, modify or
repeal orders regulating, restricting, or prohibiting
dredging, filling, removing or otherwise altering or
polluting coastal wetlands.

The Act further specifies that the wetlands areas protected by

both of these systems are to be determined by an inventory undertaken hy

the Department of Environmental Protection which is to be completed within

two years of the passage of the Act. These areas include "any bank, marsh,

swamps, meadow, flat or other low land subject to tidal action" in the

state's coastal area including bays, rivers, coastal inland waterways,

estuaries, tributary waterways, and "those areas now or formerly connected

to tidal waters where surface is at or below an elevation of one foot

above local extreme high water and upon which may grow or is capable of

growing [at least some of the following characteristic types of vegetation

 specified in the legislation!]." However, the wetlands area under the

jurisdiction of the Hackensack Meadowlands Development Commission is

exempted from the provisions of the Act.

Restrictive Order System

Before adopting, modifying, etc., any orders pertaining to such

wetland areas in accordance with establishing a restrictive order system,

the Cormnissioner is to hold a public hearing in the county in which the
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wetlands to be affected are located, after notifying the owners of the

wetlands in question and publicizing the hearing in the local newspapers,

After the Commissioner has taken action on such a restrictive order,

a copy of the order along with a map of the affected wetlands and a list

of the affected land owners is to be placed in the county registry of

deeds. Copies are to be sent to each affected land owner.

Permit System

As with the permit systems of other states, the Commissioner of the

Department of Environmental Protection is to hold a public hearing on any

application submitted to him. This application is to contain a detailed

description of the proposed activity and the area it will affect.

In making his decision on a permit application, the Commissioner

is to "consider the effect of the proposed work with reference to the

public health and welfare, marine fisheries, shell fisheries, the protection

of life and property from flood, hurricane, and other natural disasters

and the public policy set forth [in the Act]."

Appeals Procedure

Appeal of a decision by the Commissioner can be made within 90

days by "any person having a recorded interest in land affected by any

such order or permit" to the Superior Court for a ruling as to whether

or not the Commissioner's action was an unreasonable exercise of the

police power because it constituted a taking without compensation. If the

court decides the decision was an unreasonable exercise of the police

power it shall set aside the Commissioner's order but such a decision will

apply to the plaintiff's property only and will not rule on the Act's

constitutionality generally.



331

Violation Provision

Violators of any of the orders of the Commissioner or any of the

provisions of the Act are liable for the cost of restoring the affected

wetland to its prior condition and to a fine of not more than $1,000.

Im lementation of the Act

To carry out the provisions of the Act, the Department of Fnviron-

mental Protection has instituted a three-phase program. In Phase I, a

study was undertaken to determine the feasibilities of different methods

for mapping. In Phase II, mapping was done in two test areas and species'

associations were determined by the use of aerial photography using color

and color infrared films. Regulations also were developed for the test

areas. In the current phase, Phase III, the remaining wetlands of the

state are being mapped. As part of this program, the state, in conjunction

with the USGS and NOS, is investigating the correspondence between the

physical and biological high water lines.

The cost of all three phases of the mapping effort is expected to

be between $1.2 and $1.5 million. The state legislature has appropriated

$800,000 and the remainder will be paid from federal funds.

Wetlands Ac uisition

The state has also undertaken an extensive wetlands acquisition

program under its Green Acres Program established by passage of the Green

Acres Land Acquisition Act of 1961  Act 45-1961! and a $60 million bond

issue, the Green Acres Bond Act of 1961  Act 46-1961!. As a result of

this program, the state Division of Fish and Game has added about 20,000

acres of salt marsh to its previous holdings of about 30,000 acres. The

total acreage that has been acquired in the state's coastal counties by
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state and local authorities under the program is about 65,000 acres. An

additional 50,000 acres is expected to be acquired under this program.

In addition, the U.S. Bureau of Sports Fisheries expects to have control

over 50,000 acres when its acquisition program is completed. These

acquisitions will place in public ownership most of the state's high

quality salt marsh areas and, combined with the new wetlands regulatory

program established by Act 27-1970, should provide considerable protection

for the state's estuarine areas'



VIRGINIA

The Commonwealth of Virginia has not yet enacted any legislation

relating to comprehensive management of its shoreland, other than placing

some restrictions in the use of its subaqueous beds  submerged lands! for

the purposes of protecting water quality.

STUDY COMMISSJONS

However, the state legislature in March, 1971, established three

study commissions on subjects having some relationship to shorelands

management. House Joint Resolution No. 35 directed the Virginia Advisory

Legislative Council to investigate the desirability of establishing a

single state agency that would administer all environmental pollution

control programs. House Bill 157 created a nine-member commission to

continue the solid waste disposal study, initiated by the Virginia Advisory

Legislative Council in 1968, for the purpose of making recommendations to

the state legislature on the best methods of handling solid waste disposal,

with particular emphasis on regional disposal methods. House Joint

Resolution 60 established a commission, composed of three state represen-

tatives, three state senators, and three gubernatorial appointees, to study

the status of the state's wetlands. Included in the study are to be an

inventory of the available wetlands resources in the state, a description

of the forces endangering these wetlands and recommendations on the steps

that the state and local governments can take to preserve and protect

these resources. The commission's report is due on December 1, 1971, at

which time the legislature may take further action to protect the state' s

wetlands.
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WETLANDS ACQUISITION

The state has taken some action in the area of wetlands acquisition.

The Commission of Game and Inland Fisheries has acquired several substan-

tial areas of coastal marsh and expects to make further acquisitions. The

State Parks Commission has also acquired some salt marsh acreage and is

undertaking a study of the feasibility of acquiring more. 2s



NORTH CAROLINA

WETLANDS PRESERVATION

Dred in and Fillin Controls

In 1969, the North Carolina state legislature enacted Act 791 which

established regulatory controls over dredging and filling in and around

estuarine areas or state-owned lakes. The statutory provisions estab1 ished

by this Act were expanded and strengthened by the passage of Act 1159 in

1971. Under the provisions of these acts, anyone wishing to undertake an

excavation or filling project in estuarine waters, tidelands, marshlands,

or state-owned lakes is required to obtain a permit from the North Carolina

Department of Conservation and Development. Mosquito control projects of

state and local boards of health are exempted from provisions of the Acts.

Each permit application must include a plat of the area in which the

proposed project is to take place, a detailed description of the proposed

project, and a copy of the deed under which the applicant claims ownership

to the proposed work area or some other reasonable evidence of his ownership

of the property.  If the applicant does not own the land in question, he

must submit not only a copy of the deed to the property but also written

permission from the owner to undertake the project.!

In addition, the applicant must send, by certified mail, a copy

of his permit application to all adjacent riparian property owners who

are allowed 30 days to submit any objections they may have to the Depart-

ment of Conservation and Development. The Department of Conservation and

Development is required to submit copies of the application to all relevant

state agencies  and appropriate federal agencies at the discretion of the

Director of the Department!.
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All applications are to be acted upon within 90 days or they will

be considered approved. The following are ta be considered sufficient

reasons for denying an application or requiring modification to it:

�! significant adverse effect on the use of public waters by the project;

�! significant adverse effect on the value and enjoyment of their property

by riparian owners; �! significant adverse effect on the public health,

safety, and welfare; �! significant adverse effect on private and public

water supplies; and �! significant adverse effect on wildlife and fisheries.

Appeals Procedures

Appeal of the Director's decisian may be made by any state agency

or the applicant within 20 days of his decision. Upon receipt of such an

appeal, a review board must be formed of the Directors, or their designees,

of the fallowing state agencies: the Department of Conservation and

Development, the Board of Health, the Department of Water and Air Resources,

the Wildlife Resources Commission, and any other agency designated by the

governor.  If the Director of the Department of Conservation and Devel-

opment cannot attend the board's deliberations he must designate two

persons to act in his stead; one to represent conservation interests and

the other to represent development interests.! The review board is to

conduct a hearing on the proposed application in which a3 1 aspects of the

matter are to be reviewed in detail. The decision of the review board to

affirm, deny, or modify the Director's decision, which is to be made after

considering the evidence presented at the hearing, may be further appealed

to the Superior Court.

Violation Provisions

Violators of the provisions of these acts are deemed to be guilty of

a misdemeanor and subject to a fine of not more than $500.00 or 90 days
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imprisonment or both. Each day a violation continues is to be considered

a separate offense. In addition, the Director of the Department of Conser-

vation and Development is authorized to sue for damages or injunctive

relief in regards to damage done to any lands or property held in the

public trust by the state.

Restrictive Order S stem

Act 1159 also provided additional protection for wetland areas by

authorizing the Director to establish a restrictive order system similar

to that of Nassachusetts. Specifically, the Director was authorized to

"adopt, amend, modify, or repeal orders regulating, restricting, or

prohibiting dredging, filling, removing, or otherwise altering coastal

wetlands."

Coastal wetlands were defined as "any marsh [as defined below] and

such contiguous land as the Director reasonably deems necessary to affect

by any such order in carrying out the purposes of this section. Areasu 30

are determined to be marsh areas by the growth of characteristic vegetation

and the occurrence of regular or occasional flooding by tides, including

wind tides  other than hurricane or tropical storm tides! .

Before the Director can take any action with respect to these areas,

he must hold a public hearing on the matter in the county in which the

coastal wetlands in question are located. Notice of such a hearing must

be given to all interested state agencies and to each owner or person

claiming ownership by certified or registered mail.

Upon adoption of any order, a copy of it is to be placed in the

county deeds office along with a list of the affected property owner. A

copy is also to be mailed directly to each affected property owner.
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Appeal of any order may be made within 90 days by any person "having

a recorded interest in or registered claim to land affected [by the orderj" ~~

to the Superior Court. If the petitioner is judged to be the true owner

of the property, then a ruling shall be made as to whether or not the

Director's decision constitutes a taking without compensation. Any ruling

adverse to the Director's shall apply only to the petitioner's property

and shall be duly recorded at. the county deeds office. Upon the request

of the Board of Conservation and Development, the state may take by eminent

domain such property which has been exempted by a court ruling from a

Department order.

Violation Provisions

Violators of orders issued in accordance with this section of Act

1159 are to be fined not more than $500 or imprisoned not more than six

months, or both. In addition, the Director is authorized to seek injunctions

to stop violations of his orders.

Financial Support

To meet the staffing needs of the state's augmented estuarine

programs enacted by Act 791-1969, the 1969 state legislature appropriated

$80,000. No figures were available at the time of this writing regarding

appropriations to carry orrt the added duties established by Act 1159-1971.

While the above programs are significant towards the goal of protecting

North Carolina's estuarine area, they are quite weak in their appeals

procedures. Under the dredge and fill regulations, a public hearing is

not held unless the applicant or a state agency raises an objection to the

Director's decision. Appeals of the Review Board 's decision to the
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Superior Court can only be made by the affected property owners or state

agencies. Thus, adjacent property owners, local governmental officials,

and interested citizen groups are prevented from appealing the Director's

decisions through official channels.

Similarly, appeals of the orders of the Director of the Department

of Conservation and Development, issued in accordance with the wetlands

protection section of Act ll59, can only be initiated by an affected

property owner and then only to challenge the order's constitutionality.

No objection apparently can be raised that an order is too lenient or not

encompassing enough, not even by other affected property owners or by local

governmental officials, not to mention interested citizen groups. Since

the Department of Conservation and Development undertakes both develop

mental and protective activities, it would seem appropriate that there

should be some check on the Department's activities to assure that

proper balance between these two considerations is maintained.

In addition, the provision that permits be considered approved if

no action is taken on them within 90 days may lead to approval of projects

without any or only cursory examination of possible adverse impacts of

the project.

Wetlands Ac uisition

The Board of Conservation and Development has broad powers to lease,

purchase, or condemn estuarine areas for the purpose of conserving and

protecting these areas. As part of its estuarine area protection package,

the l969 state legislature appropriated $500,000 for land acquisition

33
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SAND DUNES PROTECTION

Shore Protection Lines

The 1965 state legislature recognized the value of the state's out-

lying dunes area as protection for coastal areas from "the actions of wind,

water, and sand" " and from the despoliation of such dunes by certain uses.

The enactment of Act 237-1965 authorized boards of county commis-

sioners to appoint shoreline protection officers to administer permit

programs regulating activities occurring in such dunes areas. The

boundaries of the dunes areas to be protected were set by the establishment

of shore protection lines. Activities seaward of such a line could be

undertaken only under permits issued by the shoreline protection officer

after he had determined that:

the particular action, damage, destruction, or removal
proposed will not materially weaken the dune or reduce
its effectiveness as a means of protection from the
effects of high wind and water, taking into consideration
the height, width and slope of the dune or du~es and the
amount and type of vegetation thereon. 3S

At the time of the granting of the permit, the protection officer attaches

such conditions as he deems necessary, collects a fee determined by the

county Board of Commissioners, and requires a surety bond to be deposited.

Under the provisions of the Act, the county Board of Commissioners was

authorized to offset the costs incurred by the administration of this

program by collecting a special property tax.

1971 Amendments

The provisions of Act 237-1965 were amended in 1971 to allo~ the

state Board of Air and Water Resources to set shore protection lines and

admini.ster permit programs for those counties in which protection lines

had not been set by December 31, 1971. The Board will cease such
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administration in a county once the county Board of Commissioners has

established a plan to conduct such operations the~selves and has requested

the Board of Air and Water Resources to allow them to take over operations.

These amendments also revised the appeals procedures of Act 237-1965 so

that appeals of the decision of the shoreline protection officer in

county can be made within 30 days to the county Board of Commissioners

either by the applicant, in case of denial, or an affected property owner,

in the case of an affirmative decision. Appeals of the decisions by the

county Board of Commissioners can be made to the Superior Court and no

activity shall take place until the matter has been settled by the Court.

Pro ect Protection Lines

Act 237 also authorized the Departmen.t of Water Resources to

establish project protection lines before construction begins on beach

restoration or hurricane protection projects to identify the lines on which

the projects are to be constructed. Once such a line has been established,

no buildings or roads are to be constructed, nor is any sand, shells, or

other materials to be removed seaward of the line. Likewise, vehicular

travel is to be prohibited seaward of the line except at designated

points. Existing groins, jetties, or other shore erosion projects on the

ocean side of the protection line are not to be interfered with but no

new groins, jetties, piers, etc., are to be constructed without a permit

from the Department of Water Resources.

A fine of between $50 and $500 is to be paid by violators of the

provisions of Act 237 or the regulations established by a board of county

commissioners under the Act. Every ten days that pass without the damage

being restored is to be considered a separate violation. In addition,
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injunctive relief against existing or imminent violations and to compel

restoration of damaged areas.

ESTUARINE STUDY

Act 1164-1969 Estuarine Stud !

The 1969 state legislature, by enacting Act 1164-1969, authorized

a comprehensive study of the state's estuarine areas to be undertaken by

the Division of Commercial and Sports Fisheries af the Department of

Conservation and Development "with a view to the preparation of a

comprehensive and enforceable plan for the conservation of the resources

of the estuaries, the development of their shorelines, and the use of the

coastal zone of North Carolina...."

An interim report was to be completed by January 1, 1971, and a

final report by November 1, 1973. The final report, which is to be

submitted to the state legislature for their attention, is to include the

detailed studies conducted as part of the plan's development, the compre-

hensive plan itself, recommendations as to the appropriate agency or

agencies to maintain and carry out the comprehensive plan, an estimate

of the approximate cost of maintaining and carrying out the plan, and

such other information and recommendations as thought desirable. For the

1969-71 biennium, $94,000 was appropriated for work towards development

of the comprehensive plan. 37

The development of the comprehensive plan can provide the basis

for a comprehensive coastal zone management program for the state of

North Carolina. It is interesting to note that the language regarding
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the contents of this plan specified only what ~ma be included as part of

the plan rather than what must be included. What the impact of the use

of such permissive, rather than mandatory, language on the contents of

the plan will be is unclear at present.

Coastal Plains Re ional Commission

North Carolina is also participating in the activities of the three-

state Coastal Plains Regional Commission  along with South Carolina and

Georgia! which coordinates the coastal resource and development programs

of the three states. It is expected that this commission will play a

role in. coordinating development activities with estuarine management

and conservation. ~8

OTHER ACTS

In order to centralize activities connected with the state' s

coastal areas, the 1969 state legislature, through enactment of Act 1143-

1969, abolished the Seashore Commission and transferred its duties to

the Department of Conservation and Development. These duties related

to �! promoting and assisting the development in coastal areas of

tourist attractions, recreational and industrial developments  with an

emphasis of making seashore areas attractive to tourists and permanent

residents! and �! coordinating federal, state, and local activities

relative to the above goals, etc. Approximately $21,000 was appropriated

for fiscal years 1970 and 1971 for the undertaking of the above activities.3~



SOUTH CAROLINA

The state of South Carolina has instituted no regulatory controls

over the use of estuarine areas other than the usual fish and game laws,

pollution control programs, etc. The Wildlife Resources Department has,

in the past, acquired several substantial salt marshes for the purpose

of providing areas for waterfowl hunting but is not undertaking any active

wetland acquisition efforts at the present time, However, the federal

government has set aside about 30,000 acres of marshland in the Cape

Romaine Natural Wildlife Refuge. "
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GEORGIA

WETLANDS PRESERVATION

Act 1332-1970 The Coastal Marshland Protection Act of 1970!

Recognizing the increasing pressures on and threats to the state' s

wetlands areas, the Georgia state legislature. in l970 enacted Act 1332, the

Coastal Marshlands Protection Act. This act created the Coastal Marshland

Protection Agency to administer a permit program regulating activities in

the state's estuarine areas. This agency is to be composed of the following

seven persons: the Director of the Fish and Game Commission, the Executive

Director of the Ocean Science Center of the Atlantic Commission, the

Executive Secretary of the Water Quality Control Board, the Director of

the Coastal Area Planning and Development Commission, the Executive

Director of the Georgia Ports Authority, the Director of the Department

of Industry and Trade, and the state attorney general, or their appointed

representatives.

Unless this agency grants a permit, all dredging, filling, draining,

removing, or otherwise altering any marshlands within an estuarine area

in the state is prohibited. Marshlands are to be determined by the growth

of certain characteristic types of vegetation or the existence of salt

marsh peat while estuarine areas are defined as »all tidally-influenced

waters, marshes, and marshlands lying within a tide-elevation range of

5.6 feet above mean tide level and below.""»01

To carry out its duties the Agency was given the usual complement

of powers including the right to employ staff, make rules and regulations,

institute court action to enforce the provisions of the Act, etc. However,

it is not allowed to adopt any rules and regulations until after it has

held at least two public hearings on them.
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Permit System

In applying for a permit from the Agency, a person must submit a

description of the proposed project, a description of the area in which

it is to take place, a copy of the deed or other reasonable evidence of

ownership of the property in question, a list of all adjoining owners and

their addresses, a certificate from the local governmental authority that

no local regulations will be violated by the proIect, and a certified

check or money order for $25/acre to be affected up to a maximum of $500

to cover administrative costs.

Upon receipt of an application the Director of the State Fish and

Game Commission is to notify all adjoining landowners and all other

members of the Coastal Marshlands Protection Agency of the project. In

its deliberations on a permit application, the Agency is to consider

whether the project will cause �! "an unreasonably harmful obstruction

to or alternation of the natural flow of navigable water" within the

affected area, �! "unreasonably harmful or increased erosion, shoaling

of channels or stagnant areas of water," or �! unreasonable interference

"with the conservation of fish, shrimp, oysters, crabs and clams or any

marine life or wildlife or other natural resources, including but not

limited to, water and oxygen supply" to the extent that the project

would be contrary to the public interest."~

All decisions of the Agency regarding granting, denying, or

approving with conditions a permit application must be made within 90 days

upon receipt of the application by affirmation of a majority of the

members of the Agency. All activities for which a permit is granted must

be completed within two years after the permit has been issued unless

good cause is shown for extending the time allowed, as well as evidence
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that all reasonable efforts have been made to complete the project

within the allowable time period.

Appeals Procedures

The act further provides that "any person who is aggrieved or

adversely affected by any final order or action of the Agency shall have

the right to a hearing...conducted pursuant to the Georgia Administrative

Procedure Act."

l.xemptions

The following activities were exempted from the provisions of the

Act: �! the construction, repair, or maintenance of public roads by the

Highway Department; �! activities undertaken for navigation purposes

including those relating to areas "for utilization for spoilage" by

designated state and federal agencies; �! construction, repair or

maintenance of utility lines by public utility companies "for the trans-

mission of gas, electricity, or telephone messages;" �! construction,

repair, or maintenance of railroad lines and bridges; �! construction,

maintenance or repair of water and sewer pipelines; and the construction

of private docks or pilings in such a manner that the normal tidal flow

is not impaired by the owners of residences on the adjoining highlands. 44

Violation Provision

Violatars of the provisions of the Act or the orders of the Agency

are to be judged guilty of a misdemeanor and are to be so penalized. The

Agency is, in addition, authorized to initiate court actions to prevent

or restrain such violations.

Attorney General's Opinion

Shortly after the passage of the Coastal Marshlands Protection Act,

the state attorney general issued an opinion stating that, contrary to
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state since they were below the high tide mark. This opinion is likely

to be tested in the state's courts as may be certain procedures under the

Marshland Protection Act. 45

Thus, Georgia like many other Atlantic Coast states has enacted

legislation to protect its coastal wetlands. Its definition of estuarine

areas, in which activities affecting wetlands use is to be regulated, is

more encompassing than many states. Likewise, the requirement of appli-

cation fees to defray administrative costs is a worthy provision of the

act. However, many of the activities exempted from the provisions of the

Act are among those that have caused threats to wetland areas in other

states, such as the construction of highways and the laying of publ.ic

utility lines.

Wetlands Ac uisition

Land acquisition is authorized for waterfowl areas by the Game

and Fish Commission for state park purposes by the State Parks Agency,

but no acquisition program is presently being undertaken. "
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AQUATIC PRESERVES

On November 24, 1969, the Florida Board of Trustees of the Internal

Improvement Trust Fund passed a resolution establishing a system of

aquatic preserves. The Board of Trustees, which is composed of the

governor, the secretary of state, the attorney general, the comptroller,

the state treasurer, the Commissioner of the Department of Education, and

the Commissioner of the Department of Agriculture, is entrusted with the

administration of  including the sale and the leasing of! the state' s

public lands. Twenty-five preserves have been established: eleven on

the Atlantic Coast and fourteen on the Gulf Coast.

This aquatic preserve system was established as a result of the

recognition of the desirability of protecting and preserving in perpetuity

exceptional areas of state-owned land and associated waters in essentially

their natural or existing condition. A preserve is to be one or a

combination of three interrelated types: "biological  to preserve or

promote certain forms of animal or plant life!; aesthetic  to preserve

certain scenic qualities or amenities!; or scientific  to preserve certain

features, qualities, as conditions for scientific purposes.! Each47

preserve is to be composed only of lands and water bottoms owned by the

state and such private lands and water bottoms that a private owner may

authorize for inclusion.

Inclusion of an area in the system will preclude any dredging and

filling  other than minimal projects for navigation purposes!, mineral

exploration or excavating, or erection of structures  unless associated

with an authorized activity!. However, the rules and regulations
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established by the Board of Trustees to regulate activities in the aquatic

preserves are not to "interfere unduly with lawful and traditional public

uses of the area, such as fishing  both sport and commercial!, hunting,

boating, swimming and the like."

Wetland Acquisition

The trustees of the Internal Improvement Fund are authorized to

acquire wetlands and floodplains by purchase, purchase-lease agreements,

etc., using funds from the land acquisition trust fund. 49

REGULATION OF COASTAL CONSTRUCTION AND EXCAVATION

Act 280-l97l Re ulation of Coastal Construction and Excavation!

Xn 1971, Florida state legislature passed Act 280 which authorized

the establishment of coastal construction setback lines for the protection

of upland areas and the control of beach erosion. Such lines are to be

established on a county basis by the Division of Marine Resources of the

Department of Natural Resources after a comprehensive engineering study

and topographic survey have shown that they are needed for the above

purposes. The Department also must hold a public hearing before establishing

such setback lines and have the lines, once established, recorded in

public records. of the county and municipalities affected.

Setback lines are to be reviewed every five years or upon written

request of county or municipal officials. In addition, any riparian

upland land owner who believes that the use of his property is unduly

restricted by a setback line, as it has been established, can ask for a

review of the line by the Department. If the land owner is not satisfied

by the results of such a review, he can seek judicial review as provided

by the procedures established in the state statutes.
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Once a setback line has been established, no construction, excavation,

or other removal of beach material, vehicular traffic, or damage to vege-

tation is allowed seaward of the line except by a waiver or variance

authorized by the Department of Natural Resources, Such waivers or

variances may be granted by the Department upon application of a riparian

property owner i,f the Department believes the fac.ts concerning the case

under consideration, including engineering data concerning shoreline

stability and storm tides in relation to shoreline topography, clearly

justify such action.

Shore protection structures which are regulated under other statutes

or areas explicitly designated by the Department as not needing protection

from erosion because of their composition are exempted from the provisions

of this act.

Violators ot the provisions of the Act are liable for a fine of

between $500 and $l,000. Each month or portion thereof a violation

continues is to be considered a separate offense. In addition, violators

will be required to restore the affected area to its previous condition

or be charged the costs for the Department to do so,

While this act provides some protection for coastal areas, it is

aimed at preventing undue shore erosion rather more general protection

purposes. More importantly, the Department of Natural Resources may have

been given too much discretion in the granting of waivers and variances.
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COASTAL COORDINATING COUNCIL

Act 259-1970 Coastal Coordinatin Council!

Probably the most significant piece of coastal management legislation

that has been passed by the Florida state legislature is Act 259 which

was enacted into law on July 1, 1970. This act established, within the

Department of Natural Resources, the Florida Coastal Coordinating Council,

consisting of the Executive Directors of the Department of Natural

Resources, the Board of Trustees of the Internal Irrrprovernent Trust Fund,

and the Department of Air and Water Pollution Control as base members,

and such additional members of interested state and local governmental

units as the base members may unanimously ask to become members. The

Council's creation reflects the legislature's recognition that:

the environmental aspects of the coastal areas of
this state IFlorida] have attracted a high percentage
of permanent population and visitors and that this
concentration of people and their requirements has
had a serious impact on the natural surroundings and
has become a threat to health, safety, and general
welfare of the citizens of this state.

This council was created to coordinate programs and comprehensive

planning to meet these threat.s to Florida's coastal area.

Act 259 gave the council the following duties:

�! The Coastal Coordinating Council is to be considered
the future Coastal Zone Authority for Florida as the
term is used in pending federal legislation.

�! The principa3 consideration in all coastal resource
use allocations will be the maintenance and, where
indicated, improvement of environmerrtal quality.

�! Public interest will be the primary consideration
against which all uses will be measured.

�! Policies and criteria will be established to provide
joint use of resources by compatible activities and
allocation of exclusive use by non-compatible
activities.
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�! All criteria established for allocation of coastal

resources will provide for maximum retention of
options for the future.

The Florida Coastal Area Management Plan will
promulgate policy and criteria as guidelines for
regional and local planning for allocation of

51
local coastal resources.

the expenditure of $200,000 from the Internal Improvement Trust Fund.

Guidelines for Council Activities

To provide guidance in the planning phase of its programs, the

Coastal Coordinating Council adopted the following guidelines:

To employ a staff director and such other personnel
as may be necessary to aid in carrying out the work
of the council.

�! To conduct, direct, encourage, coordinate and
organize a continuous program of research into
problems relating to the coastal zone.

�! To review, upon request, all plans and activities
pertinent to the coastal zone and to provide
coordination in these activities among the various
levels of government and areas of the state.

To develop a comprehensive state plan for the
protection, development and zoning of the coastal
zone making maximum use of any federal funding
for this purpose.

To provide a clearing service for coastal zone
matters by collecting, processing and disseminating
pertinent information relating thereto.

�!

To make use of such pertinent data as may be
secured from departments, boards, commissions,
officials, agencies and institutions, except
such records or information as may be required
by law to be confidential, and any and all
interested agencies are requested to make available
such records, data, information and statistics as
are necessary or proper for the operation of the
council.

To provide such othqp services as any interested
agency may request.

Tn order to carry out the above activities the legislature authorized
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In accordance with such guidelines, the Council has developed a

concept to be utilized in the development of the comprehensive plan for

Florida's coastal zone which would classify the state's coastal zone

according to three basic zones: "preservation"  no development permitted!,

"conservation"  limited development permitted!, and "development"  suitable

53
for intensive development! .

Outside Assistance

In developing the ramifications of this concept and methods for.

applying it, the Coordinating Council will be assisted by a research

54
group at the University of Florida. Other university-based cooperative

programs involve compilation of pertinent county and municipal laws and

ordinances by Professor Dennis O' Connor, Director of the Ocean Law Program

at the University of Miami, and a study of trace metals and pesticide

residues in inshore estuary waters by the State University Systems

Institute of Oceanography in. conjunction with the Department of Air and

55
Water Control.

A pilot study area has been established in the Escambia-Santa 'Aora

 Escarosa! region in western Florida. An in-depth study has been made of

the area as a first step in a detailed planning effort. It is expected

that the methodology techniques developed for the zoning classification

56
system will soon be tried in this area.

The state of Florida has embarked on a substantial coastal zone

comprehensive planning program as a first step to a comprehensive coastal

zone management program. Unfortunately, no deadline for completion of
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the comprehensive plan has been set. As a result the planning effort may

drag out without significant steps being taken towards development of the

management program.
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CHAPTER 2

GULF COAST

Alabama Hississi i, Louisiana Texas

At the present time, these states do not have major coastal zone

management programs. Most of the regulations that they do have regarding

activities in their coastal zones are oriented toward single purpose

activities such as navigation or waterfowl production rather than toward

comprehensive management. Moreover, much of these states' involvement

in their shoreline areas has been sighed at promoting development of

coastal resources and settling arguments over ownership of those resources

rather than consideration of the appropriate balance between preservation

and development.

In general, the possible destruction of their coastal resources

by over-exploitation, over-development, and pollution is only beginning

to be regarded as a relevant concern by the state agencies of this region.

This is not to say that these states have not acquired lands for bird

and wildlife refuges, or for state parks, but rather that, until quite

recently, little consideration has been given to the concept that

comprehensive management of the coastal zones is necessary if these

areas are to retain their vitality and remain productive regarding fish

and wildlife and other estuarine life.

Summaries of the coastal activities presently being undertaken

by each Gulf Coast state follow.
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Alabama's State Docks Authority is authorized to establish "harbor

lines" behind which it can exercise supervision and control over activities

that are undertaken.

In areas where "harbor lines" do not exist, the Department of

Conservation has similar authority over activities that occur below the

mean high tide line where the state's authority over its tidelands is

said to be well-established.'

The state's activities regarding the preservation of its estuaries

and wetlands are confined to:

preventing alteration of the habitat by refusing to
approve Corps of Engineer project applications for
projects harmful to the environment. The same
applies to dredging and filling. Locations of
industries and domestic sources of pollution are
regulated by the Alabama Water improvement
Commission and by city zoning laws.

In the Nobile Bay Basin the South Alabama Regional Planning

Commission has proposed planned zoning as a part of their pollution

abatement plans, but the needed authorizing legislation appears unlikely

to be passed by the state legislature.
3
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MARINE RESOURCES COUNCIL

Cam asitian and Duties

Mississippi has recently taken steps toward the development of a

coastal zone management program. By the passage of Act 2934, during its

1970 session, the Mississippi state legislature created the Marine

Resources Council to:

provide for effective, efficient and economic devel-
opment of marine resources available to the state of
Mississippi, and to cause suitable skilled professionals
and labor ta harness the marine resources of this

state's coastal, offshore and water resources toward
achieving the highest economic growth potential
passible through modern concepts and technology
in the oceanographic field and scientific discovery
of underwater marine resources.

5

The Council is to be composed of sixteen members: two members

fram the state house of representatives; two members from the state

senate; six members of the general public; and one member from each of

the following entities: the state's educational institutians, the

Universities Marine Center, the Research and Development Center, the

Mississippi Agricultural and Industrial Board  its director!, the

Mississippi Marine Conservation Commission or its staff, and the Gulf6

Coast Research Laboratory. Each member is to be appointed for a faur-7

year term by the governor with the advice and consent of the state senate.

To enable it to carry out its duties the Council was authorized

to appoint an executive director and other staff, accept funds from any

source, to contract services fram state ar federal governments, and ta

cooperate with other institutions involved in marine research. An.

apprapriation of $242,000 was made to provide funds for its operating

expenses.
8
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The Council, in order to accomplish the functions quoted above,

was mandated to develop a long-range oceanographic program for the state.

It was also mandated to undertake such planning programs and review of

programs relating to the development and utilization of the state' s

coastal and marine resources as are necessary to assure that the state' s

activities in that area are coordinated among themselves, with those of

other states, and with those of the agencies of the federal government.

The Council is also to act as an advisory body on marine matters

to the governor, relevant state agencies, the Gulf Coast Research

Laboratory, the Board of Trustees of Institutions of Higher Learning, and

the Universities Marine Center. In this capacity, it is: �! to act as

a clearinghouse for all present and future joint federal-state programs;

�! to advise which are the best programs for developing the state' s

marine resources; �! to aid in the state's participation in such federal

programs; and �! to recommend how the facilities of the state could be

best utilized for marine research and development.

Coastal Zone Mana ement Plan

In accordance with the duties and functions described above the

Council has embarked on developing a comprehensive program for management

of the state's coastal zone. One of the first actions of the Council

was to designate the Universities Marine Center as its research and

advisory arm for all its activities. As a result, the Center has

directed its Sea Grant research program towards developing better approaches

for the preservation and utilization of the state's coastal resources.

Most of the Council's efforts are presently being directed

towards the development of a comprehensive coastal zone management plan.
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While these efforts are still in an early stage, some broad objectives

and methods of approach have been decided. In particular, the Council

decided that its overall objective would be:

To obtain the best utilization of the resources of

the coastal zone, by establishing and maintaining proper
balance between environmental control and economic
development, and by making the best multiple use of
the resources so that one interest is not favored to
the exclusion of others.

10

The Council has also decided to utilize existing governmental

structures as much as possible in the implementation of its program,

establishing new linkages where necessary, rather than creating an

entirely new organizational structure.

GULF REGIONAL DISTRICT

A second major development which may have profound implications

for the management of the state's coastal zone was the passage of Act 517

by the state legislature during its 1971 session which authorized the

establishment of a Gulf Regional District. The purpose of the Regional

District i.s to encourage:

the voluntary association of local communities and
political entities of the state within a region,
and to act as a unified coordinating unit structured
to solve common area-wide problems by mutual
cooperation. within the framework of local govern-
mental control.

11

The impetus for the creation of the Gulf Regional District grew

out of the efforts of the Governor's Emergency Council, which was

established under the governor's emergency powers, towards the rebuilding

of the areas in the state's coastal counties that had been devastated

by hurricane CamiLle in August, 1969. In addition to coordinating the



rebuilding activities, the Council was also charged with undertaking

"comprehensive planning for redevelopment which would allow the area to

realize its great natural potential." u12

Impressed with the Council's work, the state's coastal counties

and cities urged. the development of a permanent organization that would

provide a regional basis for the undertaking of rehabilitation ef forts

from such disasters and also general comprehensive pi.arming for the

state's coastal areas.

Com osition of the District's Governin Bod

The Gulf Regional District's governing body is to be composed of

the presidents of the boards of supervisors of each county and the

mayors of each city in the state's six coastal county region that chooses

to join the District, three members appointed by the governor from the

general public of the region, and four members elected by a vote of 2/3

of the governing body of the District. In addition, ez-officio, non-

voting members of public agencies undertaking activities in the region

may be added at the governing body's discretion.

Cities and counties can join the District by having their

governing bodies pass a resolution, which is subsequently affirmed by

the voters of the city or county in question. If the governing body

rejects such a resolution, citizens of the area may place the question

ou the ballot for approval by the area's voters by submitting a petition

with the required number of signatures to the governing body. With-lb

drawal from the District cart be accomplished by the same procedure.

Since the District is in the process of formation, provision has

been. made for an interim organization composed of those members appointed

by the governor to undertake some minimal duties � until such time as
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at least three cities and/or counties have elected to join the District.

The cities and counties in the region were given until February 1, l972,

to pass resolutions stating whether they intend to j oin the District or

not.

Duties of the District

Once three political entities have decided to join the District,

the District is authorized to undertake the following duties:

Coordinate all activities, in planning for the
redevelopment of the region;

Provide a mechanism for the solution of area-wide

problems;
 b!

Develop more effective lines of communication by
and between local, regional, state and federal
governments and agencies;

 c!

Detail the program for the long-term development
of the region;

 d!

Develop and continually update comprehensive
regional and associated regional plans for the
district;

 e!

Provide for the marshalling of the region's
natural and human resources;

 g! Provide additional planning assistance to any
public agency;

 h! I.'ndertake and provide for the financing of any
regional project for and on behalf of any public
agency whicn any such public agency may be
empowered to undertake in its or their right
by law;

 i! Enter into contracts with any public agency or
any federal agency or private persons for
performance of any project within the region. 15

In addition, the District is authorized to plan for and undertake

any regional project at the request of a publl« agency operating in the

area. It can also review, to meet the federal requirements for approval,
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regional projects submitted by public agencies. The activities of the

District are to be undertaken only with the approval of the cities and

counties affected by it so that the District does not detract from the

powers of the individual cities and counties but rather supplements

them.

With respect to its planning function, the District is authorized

to utilize the Gulf Regional Planning Commission. The District is also

to act as a repository for all zoning ordinances, building codes, sub-

division regulations, etc., that the political units in the region have

enacted and as a clearinghouse for the dissemination of information

relating to planning in the region. It is authorized to urge, but not

compel, the adoption of uniform ordinances, codes, and regulations

throughout the region.

The District's operations are to be funded by an assessment of

50  per capita. If a city and the county in which it is located both

join, each entity's share shall be 25< per capita on their respective

populations. The funds to pay for these assessments are to come out of

a county's or city's general fund or from an ad valorem property tax

of not more than two mills.

As is usual with such bodies, the District was authorized: to

set rules of operation; hire staff; set compensation for those members

of its governing staff, who are not elected officials, at a rate not

more than $22.50/day besides reimbursement for expenses; employ an

executive director and staff; enter into contracts for services necessary

to performance of its functions; hold public hearings; accept funds for

any source; maintain offices wherever it chooses; and meet at least twice
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a year, more often upon request of two of the members of its governing

body.

Gulf Re ional Plannin Commission

The Gulf Regional Planning Commission, which will likely act as

the planning arm of the Gulf Regional District, has recently undertaken

a major study dealing with coastal zone planning. This study relates to

the development of a regional plan for open spaces, recreation, and

environmental appearance for Hancock, Hansen, Jackson, and Pearl River

Counties. Kn this study, open space is defined as "land or water area

within the [four county ] region which is predominantly in its natural

condition" such as parks, beaches, school grounds, rivers and streams,

utility and road right of ways, military lands, etc. Such lands are to

be used for recreation; fish and wildlife habitat protection; soil

conservation; provision of scenic amenities; beach, shoreline, and

estuarine protection; and educational, scientific and defense purposes.

Since the Mi rine Resources Council was only established last

year and its efforts towards developing a comprehensive coastal zone

management plan are still at an early stage, it is difficult to judge

the likelihood of the development of an adequate coastal zone management

program. The efforts of the Marine Resources Council will have to be

closely watched as well as those of the Gulf Regional District.

While the latter is presently an advisory body, it has the

potential of developing into a management entity which could play a

significant role in the state's coastal zone management program. lt will

be interesting to observe in the next four years what linkages develop
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between the Council's and the District's activities and whether the

present efforts towards developing a comprehensive coastal zone manage-

ment program come to fruition or not.



LOUISIANA

BACKGROUND

Louisiana traditionally has been more interested in exploiting

its non � renewable mineral resources, while neglecting the need for

preserving and protecting its renewable marine resources and its

dwindling estuarine areas. This is in spite of the fact that it is17

quite dependent on its coastal and floodplain wetlands, which comprise

45% of t' he state's area and contain 80% of its population and 80% of its

18
manufacturing capacity.

Public works projects for purposes of flood control; the enhance-

ment of oil and gas production; and the development of port facilities

at New Orleans, Baton Rouge, and Lake Charles have inhibited the flow of

water through the state's wetlands and, thus, have helped cause a salt-

water intrusion problem. In addition to reducing the productiveness of

the. state's wetlands, such projects have been responsible for an annual

net loss of land of l6.5 square miles a year, It is estimated that this

rate of loss has continued for 40 years, amounting to a loss of land

equal to I/3 of the total area of the state of Rhode Island.'

In addition, localized state agencies called "levee boards"

have been given considerable power by the state legislature to build

levees and drain areas or the purposes of creating hard land, primarily

for development purposes. In the process, the state's estuary regions

have been adversely affected. Likewise, the 36 Port and Harbor

Commissions in the state have, it seems, tried to give each community

a port of its own and direct access to the Gulf of Mexico. The resultant.

system of canals and waterways has adversely affected the state's wetlands
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by allowing the fresh water that would normally mix with the brackish

water of these regions to flow directly through the man-made channels

away from these areas to the Gulf of Mexico. 20

PRESENT COASTAL i&92iVAGEMENT PROGRAMS

Management. of activities in state's coastal zone has been primarily

in the hands of three state agencies: the Louisiana Wildlife and Fisheries

Commission, Louisiana Department of Conservation, and the Department of

Public Works. The Wildlife and Fisheries Commission is the predominant

agency having authority over most resource development and use activities

in the state's coastal zone, other than mineral development and major

water resources development. Among the activities that it regulates are

shellfish harvesting, canal and waterway dredging, sports fishing and

hunting, refuges and preserve management, water pollution abatement, and

seismic exploration for oil and gas deposits.

The Department of Conservation regulates the production of oil

and gas and the extraction of ocher minerals in the state to in. sure

efficient and equitable production and to curtail pollution and safety

hazards.

The Department of Public Works manages the state's flood protection,

navigation, and water resource programs. Among its activities are the

construction of dams and reservoirs, the digging of canals and harbors,

the construction of water diversion projects for navigation and water

supply purposes, the assisting of local levee boards with their projects

involving flood control, and the provision of technical assistance to

local governments.
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In addition, there exists a Louisiana Coastal Commission. This

commission is composed of only the coastal parishes of the western and

middle parts of the state, but not those in the eastern part of the

state. Moreover, the focus of its activities is on the construction and

operation of an Intracoastal Seaway and the construction and operation of

canals, levees, locks, and similar devices to improve navigation, increase

fresh water supply, prevent salt water intrusion, abate water pollution,

and promote flood control.

CENTL'R I'OR WI',TLAND RESOURCES

Recent developments may lead to more attention to the problems of

preserving the state's wetland resources and, thus, to a more balanced

resource program.

En recognition of the importance of wetlands to Louisiana,

Louisiana State University established the Center for Wetland Resources

in December, 1970, to coordinate the University's activities regarding

wetlands and to promote research into the physical characteristics of

proper land management techniques for the state's wetlands. This action

was followed by the adoption of a Wetlands Charter by the University

Board of Supervisors which declared that a primary goal of the University

would be the «chievement of "further national and international recognition

as a center of research, education and advisory services in the fields of

study, management and development of wetland areas and resources � both

natural and cultural." The adoption of this Charter also means a

determination on the part of the University to consider its activities

and resources from the perspective of their significance to the under-

standing, preservation, and management of the state's wetlands rather

than merely their contribution to individual disciplines.
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The primary mechanism for achieving the Charter goal is to be the

Center for Wetland Resources. The establishment of the Center brought

together three formerly separate entities: the Coastal Studies Institute,

the Office of Sea Grant Development, and the Department of Marine Sciences,

each with its own area of expertise and potential contribution.

Coastal Studies Institute

Over its 20 year history, the Coastal Studies Institute has conducted

coastal research throughout the world with particular attention to the

Louisiana wetlands and delta region. The Institute's ultimate aim is to

"develop the knowledge and methodology needed for the measurement,

understanding, prediction, and control of coastal environments and

associated sea-air land processes." Among the Institute's current

projects involving Louisiana's coastal zone are studies of "vegetational

and faunal distributions, hydrography, sedimentology, interactions

between physical, chemical, and biological marshland processes, water

turbidity, and application of remote sensing techniques in coastal

research."

Office of Sea Grant Develo ment

The Office of Sea Grant Development oversees the operation of the

University's Sea Grant Program. That program has developed from a

Coherent Project grant in 1968 to Institutional Support for the present

fiscal year. The aim of this program is not only to increase the

understanding of natural systems and man's impact on them, but also to

support state coastal zone programs through supplying information on the

social, economic, and legal factors involved in coastal zone management.

Among the current projects being undertaken by the Sea Grant

Program are studies of the legal, political, and administrative aspects
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of coastal zone management. Particular studies involve: the legal,

political, and financial implications of diverting water from the

Mississippi River into adjoining salt water areas to create new estuarine

areas; the development of a system whereby ecological considerations

could be implanted in the operatio~ of local levee boards; the development

of less intrusive methods of of.1 extraction in marsh areas; the study of

various maricultural techniques; and a survey of the state's port needs

to prevent an over-development of small port facilities throughout the

state. In addition, a comprehensive compilation of laws pertaining to the

coastal zone is being made for every coastal state in the nation.

In the current fiscal year, eleven departments, involving six major

academic divisions of the university, will be involved in Sea Grant research.

With such extensive participation, the Program should begin to achieve

its goal of providing an informational base to the state agencies for the

wise development of the state's marine and coastal resources.

JOINT LEGISLATIVE CONMITTEE ON THE ENVIRONMENT

Other major developments regarding coastal zone management in

Louisiana were the creation of a Joint Legislative Committee on Environ-

mental Quality in 1970 and the creation of a Coastal and Marine Resources

Commission in 197' as a result of the Joint Committee's recommendations.

Joint Committee's Com~osition and Duties

The Joint Legislative Committee on Environmental Quality was created

by adoption of Senate Concurrent Resolution No. 8 " in recognition of the

increasing concern about environmental quality and the increasing

complexity of resolving the environmental issues involved with technological

and social developments in the state.
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The Committee is composed of the Speaker of the House and four

house members appointed by him, and the lieutenant governor and three

senators appointed by him. It is charged with reviewing the proposed

legislation that may be referred to it relating to control of the environ-

ment  particularly control of air and water pollution!, holding public

hearings on the proposed legislation, and making recommendations to thu

state legislature as a whole on the public policy matters contained in

such legislation.  The fact. that the language of the resolution states

that environmental legislation ~ma instead of must be referred to the

Joint Committee may be of significance; the procedures and precedents

developed for referral of legislation to the Joint Committee will resolve

this query.!

In carrying out its duties, the Committee is authorized to employ

consultants and staff, draw upon the resources of the state agencies,

subpoena witnesses, and gather such information as is necessary to carry

out its duties.

In its report to the state legislature in April, 1971, the Joint

Committee recommended that the Coastal and Marine Resources Commission

be established to devise a coastal zone management plan for the state,

including policy guidelines for the action of state agencies and

recommendation for new laws and regulations that would be needed to

implement the plan, By the passage of HB 118  Act 35-1971! on June ll, 1971,

the state legislature followed this recommendation.
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LOUISIA> ', ADVISORY COMMISSION ON COASTAL AND MARINE RESOURCES

~Com osrtion oi the Commission

This act established the Louisiana Advisory Commission on Coastal

and Marine Resources which is to be composed of nine members, appointed

by the governor, who are concerned with the conservation and orderly

development of the resources of the coastal zone, possess demonstrated

expertise in their respective fields, and who shall serve in their

individual capacities and not as representatives of their respective

employers or organizations. In appointing the members of the Commission25

the governor is "to ensure that they have a diversity of backgrounds and

interests in order to provide the Commission with a wide range of views and

breadth of expertise." Although the members may be selected from a wide

range of industries and organizations concerned with coastal resources,

two of the members must be marine academic scientists, one each from

Louisiana State University and Nichols State University; one must be a

person involved in the fish and shellfish industry who is a resident of a

coastal parish. None can be rrrembers of the state legislature.

Coastal Zone Mana ement Plan

The Commission's existence is tied to the development of a state

coastal zone management plan. The plan is to be completed and di.stributed

by September l5, l973, at which time the Commission is to cease to exist .

Definition. of the Coastal Zone

The Act defines the state's coastal zone as:

the land, waters, tide and submerged lands, bays, marshes,
coastal and intertidal 'reas, harbors, lagoons, inshore
waters, and channels landward of the outer limit of the
territorial sea of the United States or of the state of

Louisiana, or of other waters subject to the jurisdiction
of Louisiana where greater than the territorial. sea of
the United States, and extending inland to the landward
extent of marine influences.

27
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The phrase "landward extent of marine influences" is defined as:

the area extending landward from the high water mark
which ln contemplation of human activities and natural
ecology may be considered to come under the influence
of the adj acent sea.

Composition of the Coastal Zone Management Plan

The Act gives the following object ives which the roanagerrrerrt plan

is supposed to promote:

 l! The orderly and responsible development and
utilization of coastal and marine resources;

�! The protection of the values of natural systems
in th» coastal zone, providing for accommodation
of developmental uses in ways which minimize
destruction of the values of natural systems;

�! The advancement of education, research, and training
in the marine sciences, and the expansion of human
knowledge of the coastal zone, marine environment
and coastal and marine resources;

�! The d»veloprnent of the role of the state of Louisiana
as a leader in the marine sciences and in the
conservation and development of the. state's coastal
zone, marine environment and coastal and marine
resources;

�! The effective utilization of the scientific and
engineering :esources of the state, with close
cooperation among all interested agencies, public
and private, in order to avoid unnecessary waste
and duplication of effort, facilities, and equipment;
arl d

�! The cooperation by the state of Louisiana with
other states, the federal government, nations or
groups of nations, and national and international
organizations in marine science activities when
such cooperation is in the interest of the state
of Louisiana. 29

As part of the plan, the Commission is to determine which of the

existing permanent state agencies is most appropriate to impleroent the

management plan aud Lhe policies that should be instituted by legislative

or administrative action to take care of the following considerations in

the implementation of the plan:
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 a! The effects of population growth and urbanization
on the coastal zone;

 b! Land use in the coastal zone;

 c! The conservation and development of coastal and
marine resources;

 d ! Recreat ion;

 e! Waste management, water quality, and pollution
control;

 f! Water and power development, including the use
of nuclear energy;

 g! Transportation and trade in the coastal zone
and marine environments;

 h! Engineering and technology in the coastal zone
and marine enviornments;

 i! Research and education in the field of marine
science;

 j! Weather, climate, oceanographic conditions, and
the establishment of monitoring systems;

 k! All social, economic, legal, and other matters
relative to the conservation and devc lopmcnt of
the coastal zone, marine enviroumr nt «nd coastal
and marine resources; and

 I! Any system of coastal zone management adopted
by the federal government. 3 Q

The Commission ls to base its recommendations on:

a comprehensive investigation and study of all aspects
of the marine sciences, coastal zone, marine environment
and coastal and. marine resources, including but not
lim'ted to all of the following:

 a! A review of the known and estimated future needs
for coastal and marine resources from the coastal

zone,

 b! A survey of all significant existing and planned
marine science activities in the state of Louisiana,
including research, educational, developmental, and
administrative policies, programs, and accomplishments
of. all departments and agencies of the state which
are engaged in such activities; and
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 c! A determination of the surveys, applied research
programs, and ocean engineering projects required
to obtain the needed coastal and marine resources

from the coastal zone.
31

In addition, the Commission is to study:

state and federal plans, studies, and legislation in
the field of conservation and development of coastal
and marine resources, and shall thereafter recommend
to the governor and the legislature the mo: t appropriate
form of state organization for participation in any
system of coastal zone management adopted by the federal
government.

32

Other Duties of the Commission

The Commissio~ is also to submit to the governor and the state

legislature each March, a report describing the activities and accomplish-

ments of each state agency re1ating to the "conservation and development

of the coastal zone, marine environment and coastal and marine resources

during the preceding fiscal year" and an evaluation of the consonance

of these activities to the objectives set forth in Act 35-1971. Accom-

panying each report are to be recommendations for legislative and admin-

istrative action considered necessary to achieve the objectives set torth

in the Act and appraisals of the funding requirements for each state

agency for its coastal zone activities. In addition, the Commission may

submit any reports and recommendations deemed advisable at any time to

the governor and the legislature.

In order to carry out its duties, the Commission is authorized to

employ staff; utilize the resources of state agencies; and contract with

other state agencies, the federal government, and private consultants

for services related to carrying out its responsibilities. In addition,

the Commission was given the blanket authority "to do any and all other

things necessary or convenient to enable it fully and adequately to
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ii3ff
pe oerform its duties and fulfill its responsibilities. To pay for its

operational expenses, $50,000 was appropriated for the 1971-72 fiscal

year.

It is expected that Louisiana State University's Center for Wetland

Resources will provide substantial assistance to the Commission in
35development of a coastal zone management plan.

The development of the coastal management plan  Act 35! will be

a step forward for Louisiana's coastal zone program, provided some
f

attention is given to the protection and preservation of the state s

coastal resources. However, a few comments should be made about the

provisions of Act 35, which authorized it.

First, the term "coastal and marine resources" is defined to include

"without limitation, living resources, non-living resources, recreational

uses, shoreline develo ment, wildlife and estuarine preservation, trans-

hortation and water resources which me be adversel affected b waste."

[underlines added] In effect, this definition includes particular uses

of the resources as well as the resources themselves.

Second, the Act prescribes that the plan is to be implemented by

existing permanent state agencies, thus eliminating the option of creating

a new agency or management entity for this purpose. With the state' s

previous emphasis on development, use of already existing agencies may

encounter impediments as such agencies cannot be expected to adopt whole-

heartedly new operating ethics and policy direction overnight. How great

a significance this restriction will have on the plan's implementation

remains to be seen, but it seems unwise to reject possible alternative

management mechanisms without allowing their consideration.
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BEACH ACCESS

Act 19-1959 The 0 en Beaches Bill!

Texas is one of the few states to recognize public ownership of

its beach areas up to the vegetation line. By tne passage of Act l9, the

Open Beaches Bill in 1959, the state Legislature declared that it was37

the public policy of the state that

the public, individually and collectively, shall have
the free and unrestricted right to ingress and egress
to and from the state owned beaches bordering on the
seaward shore of the Gulf of Mexico or such larger
area extending from the line of mean low tide to the
line of vegetation on the Gulf of Mexico, in the event
that the public has acquired a right of use or ease-
ment to or over such area by prescription, dedication,
or has retained such a right by virtue of continuous
right [sic] in the public.'

This Act further provides that, in any court suit challenging this

action, the fact that

the area in question is embraced within the area from
mean low tide to the line of vegetation shall be prima
facie evidence that:

�! The title of the littoral owner does not include
the right to prevent the public from using the
area for ingress and egress to the sea;

�! There has been imposed upon. the area subject to
proof of easement or prescription right or
easement in favor of the public for ingress or
egress to the sea. 39

In cases where the line of vegetation cannot be determined or where

it is located far back from the water's edge, a 200-foot limit from the

line of mean low tide was established to take the place of the line of

vegetation.

Obstruction of the public access to the beaches or prescription

areas is to be considered an offense against the public policy of the

385
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state and the state attorney general, county attorney, district attorney

or criminal district attorney is authorized ta bring suit to remove any

such obstruction. The cost of removal of the obstruction is to be paid

by the person responsible fax the obstruction.

The Act also authorized the Commissioners Court of the county in

which a beach is located to establish regulations to control motor traffic

on the beaches and to prohibit littering, In regards to such regulations,

the towns and villages within a county were allowed by the Act ta establish

thei.r own regulations which would, in cases of conflict with the county's

regulations, supersede the county's regulations.  Because of the long

expanses of beaches in the state, vehicular travel is a major use of

beach areas. Such use provided substantial support for the state' s

position that upper beach areas have been prescripted for public use.!

The Act also provided for the establishment af a legislative

committee to study various issues relating to the use and management of

the state beach areas  acquisition of more accessways, highway rig'ht-of-

ways, right af property owners ta construct protective devices, etc.!

and ta make recommendations to the state legislature for such legislative

action as is necessary to adequately cope with such issues.

By passing this Act, Texas became the first state in the nation

to enact legislation ta protect the public's access to and use of dry

sand beach areas below the vegetation line. As mentioned above, Oregon

followed Texas' example by enacting similar legislation in 1967.

Court Revi.ew of Act 19-1958

The provisions af this Act were tested in 1964 in the case of

Seaway Co. vs. Attorney General. The state attorney general sought the40

remaval of barriers constructed by the Seaway Company on a beach near
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Galveston on the area above the mean high tide line. The state asserted

the continued public use of the area for many years for all sorts of

recreational activities including motorized trave1. The court decided

in favor of the attorney general's position, but based its decision

largely on the public use of the beach as a roadway, a precedent whicn

had been safely established, rather than on the general prescription oi.

the use of the upland beach areas for various types of activities. It

was left to the courts in California and Oregon to decide cases on sucEi

broader contexts.

INTER-AGENCY NATURAL RESOURCES COUNCIL

At present, the state agencies in Texas are carrying out mainly

traditional line functions in relation to coastal zone activities: fish

and game management, oil and gas exploration permit issuance, ~ater

pollution control programs, etc. However, there have been developments

in the past few years that indicate a movement towards more comprehensive

management programs for the state's coastal resources and away from the

state's traditional single-purpose programs which emphasize the exploi-

tation of such resources.

In 1967, the state legislature, by enactment of Act 417, reorganized

the planning operations of the Texas state government. The governor was

designated the state's chief planning officer and a Division of Planning

Coordination was created in his office to provide him with staff services.

In addition, a series of Inter � Agency Planning Councils was created to

coordinate the planning efforts of the state government in the following

areas: natural resources, health, education, and such other areas that
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need coordinated planning efforts Each council was to be comprised of

a representative of the governor's office, the heads of the relevant

state agencies, and the heads of the educational institutions of the state,

In the case of the Natural Resources Interagency Council, the following

membership was appointed: the governor and the executive directors of

the General Land Office, Air Control Board, Industrial Commission,

Railroad Commission, Highway Department, Parks and Wildlife Department,

Soil and Water Conservation Board, Water Quality Board, Water Development

Board, and Water Rights Commission.

Natural Resources Inter-A enc Council Corn rehensive Coastal Stud

In l969, the state legislature, by passage. of Senate Concurrent

Resolution No. 38, mandated the Natural Resources Inter-Agency Council,

in consultation with the School Land Board and the Submerged Lands

Advisory Commission, to undertake "a comprehensive study of the state' s

submerged lands, beaches, islands, estuaries, or estuarine areas, including

but without limitation coastal marshlands, bays, sounds, seaward areas,

and lagoons."

The Resolution defined the term "estuary" as:

all or part of the. mouth af an intrastate river ar
stream or other body of water, including but not
united to, a sound, bay, harbor, lagoon, inshore
body of water, and channel, having unimpaired natural
connection with the open sea and within which the
sea water is measurably diluted with fresh water
derived from land drainage.

The term "estuarine areas" was defined as:

an environmental system consisting of an estuary and
those transitional areas which are constantly influenced
or affected by water from an estuary such as but not
limited to, coastal salt and fresh water marshes, algal
flats, coastal and intertidal areas, bays, harbors,
lagoons, inshore bodies of waters and channels.
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In this study the Council is to consider the value of the above

areas for the following purposes:

 a! their wildlife, health, and recreational potential,
their ecology, their value as natural marine habitats
and nursery feeding grounds for the marine, anadromous,
and shell fisheries, their value as established marine
soils for producing plant growth of a type useful as
nursery or feeding grounds for marine life and their
natural beauty and esthetic value;

 b! their importance to navigation, their value for
flood, hurricane, and erosion control, their mineral
value; and

 c! the value of such areas for more intensive development
for economic use to further the growth and development
of the state.

The Council also was specifically instructed to consider �! the

ramifications of coastal engineering projects such as groins, seawalls,

and bay fills, and their value for beach protection and erosion and their

effects on the physical characteristics of the shore and bay bottom and

marine fish and wildlife and �! the effects of waste and drainage water

discharges into estuarine areas and the waters of the Gulf of Hexico

regarding "the reasonable protection and conservation of the marine

environment and the natural resources and natural beauty" " of the study

areas.

ln carrying out the study the Council also was to consider:

without limitation as to the generality thereof, the
physical and economic effects of existing and proposed
water development projects of federal, state, and local
agencies, and of authorized and prospective drainage
projects of whatever nature upon the coastal waters
and the waters of the state's estuaries and estuarine

areas the feasibility of reclaiming drainage waters
from such projects, the future population growth and
economic development in the area and in areas tributary
thereto, the effects of existing and proposed projects
for the filling and reclamation of waterfront lands upon
the waste assimilative capacity of the coastal waters
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and the waters of the state's estuaries and estuarine
areas, the possibilities of reclamation and reuse of
waste waters and drainage water from such projects,
and the feasibility of flow augmentation through
managed releases from upstream reservoirs as an aid

45to quality maintenance.

As is usual with the carrying out of such studies, the Council was

authorized: to receive grants; contract for studies; utilize data and

information developed by federal, state, and local agencies; hold public

hearings; and draw upon the facilities of its member agencies. In addition,

the council will rely upon the Sea Grant Program at Texas A 6 N University

for much of its research work.
46

The Council was required to submit an interim report along with

recommendations for emergency legislation to the governor and the state

legislature on December 1, 1970, and its final report along with its

recommendations for appropriate legislation on December 1, 1972.

Moratorium of Sale or Lease of Submer ed Lands

In order to protect the state's coastal resources from undue exploi-

tation while the Council's study was being completed, the state legislature

by passage of Act 21-1969, enacted a moratorium on the "sale or leasing

of, and the establishment of any bulkhead line on the surface estate of

any state-owned submerged lands, beaches, and islands for any purposes

under any existing law of this state." The moratorium is to last until

the Council's study is completed or Nay 31, 1973, whichever is earlier,

The following exceptions were made to the moratorium: �! the

leasing of submerged lands or islands where they are within 2500 feet of

submerged lands or islands already leased to the applicant, �! the

extraction and sale of "marl, sand, gravel, or shells of commercial value"

under a permit by the Parks and Mildlife Department, �! "any island or
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peninsula that is not accessible by a public road or common carrier ferry

facility, so long as such conditions shall exist. ii09

!Iow much 1and 'is excluded from the moratorium by these exceptions

and what significanr e such exclusion will have on the effect of tho

moratorium is not known by the author.

COUNCIL OX NARIXE-RELATED AFFAIRS

HSR 381-1969  Interim Stud Committee on Oceano r~a h !

Durings its 1969 session, the Texas House of Representatives passed

House Simple Resolution  HSR! 381 creating an interim committee to study

the feasibility of establishing an Institute of Oceanography. The interim

Study Committee on Oceanography, thus created, was composed of members

of the House of Representatives, academic officials, businessmen, and a

lawyer. This Study Committee was to undertake its study during 197050

and report its findings to the 197l state legislature. An informal

industrial advisory committee was formed to provide a link between the

Committee and marine-oriented industries. Ihe Committee held a series of

public hearings, mainly on marine industry topics, during 1970, as we11

as visiting various oceanographic institutions, such as the Woods Hole

Oceanographic Institute and the Scripps Institute of Oceanography.

As a result of its investigations, the Committee recommended that

the question of an oceanographic institute be deferred in favor of devel-

oping mechanisms to cope with the pressing problems of coastal and marine

development. Therefore, the Committee recommended to the state legi.slature

and the governor, the establishment of a Texas Council on Narine � Related

Affairs to provide a continuing source of wise judgment and expertise on

marine and coastal matters, In addition, the Committee pointed up the
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need for a Coastal Zone and Marine Af fairs Administrator in the governor 's

office to provide an operational link to the federal government and to

other states.

Cora osition and Duties of the Council on Marine-Related Affairs

In accordance with the Committee's recommendations, the 1971 Texas

state legislature established the Texas Council on Marine-Related Affairs

by enacting Act 279 on May 19, 1971. This Council is to consist of twelve

members, all Texas residents; four of whom are to be appointed by the

governor, four by the lieutenant governor, and four by the speaker of

tho house. In each group of four, there is to be a representative of

government  the governor's personal representative, a state senator, and

a state representative, respectively!; of education; of commerce and

industry; and of the general public. Each group of four is to be initially

appointed to a different term of office to provi.de staggered terms.

Thereafter, they are to be appointed to six-year terms.

To carry out its duties of advising the governor and the state

legislature on "the comprehensive assessment and planning of marine-related

affairs in this state [Texas! and their relationship to national and inter-

national marine-related affairs," the Council was given the mandate to

hold public hearings, establish a liaison with appropriate agencies of

the federal government, accept funds from various sources, appoint a

director to serve as the chief executive officer of the Council and as the

head of the Council's staff, and hold quarterly or more frequent meetings.

To provide the Council with funds until it receives a formal

appropriation for operational expenses, the Act authorized the expenditure

of funds from the contingent expense funds of the state house of repre-

sentatives and the state senate. However, the expenditure of such funds
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is dependent upon the approval of an annual budget for the Council's

operations by the Contingent Expense Committee of the house or the senate
as the case may be.

The Act also broke with tradition by authorizing the payment of
$50 to each Council member for each day devoted to Council business, in
ad.dition to reimbursement for expenses. However, those Council members

who are also members of the state legislature were excluded from this

payment because service on the Council is to be considered part of their

legislative duties. Provision of such remuneration may allow qualified
persons to serve who otherwise might not have been able to and should

encourage attendance at the Council's meetings.

POWER PLANT SITING

The governor has recently begun coordinating, through an appointed
committee, future power plant sitings. No further. information is presently
available on this program. 53

COHRENTARY

Thus, the Texas state government has taken steps towards the

development of a comprehensive coastal management program for the state,
How extensive and how effective such a program will be will depend on the

worthiness of the plan being developed by the Inter-Agency Natural Resources

Council and the state legislature's action upon it and the recommendations

of the Inter-Agency Council or the Council on Narine-Related Affairs,

From the preambles of the enabling legislation and public statements evade
by state officials, the state seems dedicated to developing its coastal
resources with at least some consideration being given to the preservation
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and conservation of a quality environment for the state's coastal zone.

Only the future will determine what the balance will be between "develop-

mental" and "environmental" interests in the completed coastal zone

management plan and the management program that evolves from it.
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FOOTNOTES

Alabama

John 0. Ludwigson, "Nanaging the Environment in the Coastal Zone,"
Environmental Re orter, Monograph 83,  Vol. 1, No. 1, May 1, 1970!, p. 5.

2
Letter of August 27, 1971, in response to request for information,

from Wayne K. Swingle, Chief Marine Biologist, Alabama Department of
Conservation.

Ibid .

Copies of this act and Act 517  Gulf Regional District Act! can
be found in Appendix L.

Act 293-1970  Narine Resources Council!, Section 3.

6The Nississippi Marine Conservation Commission was created by the
passage of Act 173 in 1960 to provide for management of the state' s
aquatic resources specifically its shrimp, oyster, crabs, and shell
deposits. It is composed of three residents each of Hancock, Harris, and
Jackson Counties and a marine biologist whose recommendations are to be
followed unless overru.led by six other members of the Commission.

The Gulf Coast Research Laboratory was created in 1950 to promote
the study of the natural resources of the state  specifically its coastal
resources! under the direction of the Board of Trustees of State Institutions
of higher learning.

8 Fact Sheet on Louisiana's Wetlands Louisiana's Coastal Zone,
Louisiana's Sea Grant Pro ram,  Louisiana State University, Baton Rouge, !
 mimeo!,

The following report was heavily relied upon in the development
of this discussion of Nississippi's incipient coastal zone management
program: State of Nississi i Coastal Zone Mana ement Pro ram,  Univer-
sities Marine Center, Ocean Springs, Mississippi!, October, 1971.

10 State of Mississi i Coastal Zone Mana ement Pro ram, p. 10.

I 1 Act 517-1971  Gulf Regional District Act!, Section 2.

Ibid.
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l3 The six counties are George, Hancock, Harris, Jackson, Pearl River,
and Stone.

"The required number is 10K or 1500 of the qualified voters which-
ever is less.

Act 517-1971  Gulf Regional District Act!, Section 11.

16 The Re ional Plan for 0 en S ace Recreation and Environmental

Mississippi  Gulf Regional Planning Commission, Gulfport, Mississippi,
April, 1970! .

Louisiana

Wetlands: Resources of the Future,  Louisiana State University,

Baton Rouge, 1971!, p. 80.

Center for Wetland Resources,  Louisiana State University, Eaton
Rouge!,  mimeo!, p. 3.

Wetlands: Resource of the Future, and Letter of March 18, 1971,
to John Armstrong, Director of the University of Michigan Sea Grant Program,
from Mare J. Hershman, Research Director of the Sea Grant Legal Program,
Louisiana State University~ Baton Rouge.

Letter from Narc J. Hershman.

Resolution of the Board of Directors of Louisiana State University
of February 5, 1971, quoted in Wetlands: Resource of the Future.

Center for Wetlands Resources, p. l.

Wetlands: Resource for the Future, p. 8.

"A copy of this resolution. and one of Act 35 which created the
Advisory Commission on Coastal and Mar ine Resources can be found in
Appendix L.

Act 35-197>  Advisory Commission on Coastal and Marine Resources!,
Section 1,  paragraph 1363!.

2 6 Ibid.

Ibid.,  paragraph 1361! .

Ibid.

Ibid.,  paragraph 1362! .

Ibid.
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Ibid.

32 ib

~ Ibid.

"Ibid.

Louisiana Coastal Law, Report No. 2, November, 1971,  Sea Grant
Legal Program, l,ouisiana State University, Baton Rouge!, p. 3.

Act 35-1971, Section 1  paragraph 1361!

See Appendix L for copies of this act and the other acts and
resolutions referred to below.

Act 19-1959, 2nd called session, The Copen Beaches Bill, Sectio~ l.

Ibid., Section 2.

'Seaway Co. vs. Attorney General, 375 SW 2nd 923 �964!.

Senate Concurrent Resolution  SCR! 38  Inter-Agency Natural
Resources Council Coastal Zone Study! of the 1969 Texas state legislative
session, Section l.

Ibid.

"Ibid.

44 Ibid.

Ibid .

Rep. Gus F. Nutscher, Speaker of the Texas House of Representatives,
Political Consideration in the Mana ement of the Coastal Zone, Address
given on June 8, 1970, at the Symposium, "Management System for the
Resources of the Coastal Zone", Charleston, South Carolina.  Published
by the Texas A 6 N University Sea Grant Program, August, 1970! .

Act 21-1969  Submerged Lands Moratorium!, 2nd called session,
Section l.

Ibid .

The actual members were Rep. Ray Lemmon  Houston!-Chairman,
Rep. Menton Nurray  Hanlingen!-Vice Chairman, Rep. Bil.l Presnal  Bryan!,
Rep. I.auro Cruz  Houston!, Rep. Forest Harding  San Angelo!, Dr. Richard
Geyen  Department of Oceanography, Texas A & N University!, Dr. George
Kazmetsky  Dean, College of Business Administration, University of
Texas at Austin!, Dr. Cecil Green  Director of Texas Instruments!,
Nr. Robert Bybee  Humble Oil and Refining Company!, Mr. William Mcllhenny
 Dow Chemical Company!, Mr. Tot Hodges, Jr.,  Attorney-at-Law, Houston! .
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S1
The Act provides that government members shall serve on the Council

only as long as they hold office in the case of the senate and house repre-
sentatives or as long as the governor who appointed the member holds office
in the case of the governor's representative. Also, if a member attends
less than 50K of the meetings in any twelve-month period or ceases to be
a resident of Texas, he shall lose his right ta serve on the Council.

Act 279 � 1971  Council of Marine-Related Affairs!, Section l.

Letter of August, 1970, in response to request for information,
from Ken Jones, Director of Planning, Texas Parks and Wildlife Department.

See Re ort of the Interim Stud Committee on Oceano ra h  Texas
House of Representatives, 1971!; Gus F. Mutscher, Political Considerations
in the Mana ement of the Coastal Zone; and Goals for Texas in the Coastal
Zone and the Sea, Report of the Goals for Texas in the Coastal Zone and the
Sea Conference held at Houston, Texas on September 10-11, 1970  published
by the Texas A & M Sea Grant Program, January, 1971! for a representative
sampling of such comments.
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CHAPTER 3

GREAT LAKES

Illinois Indiana Michi an Minnesota New York Ohio Penns lvania,

Wisconsin  New York programs are discussed under Atlantic Coast States!

Most of the Great Lake states have enacted some provisions regulating

dredging and filling for navigation and public health purposes as well as

undertaking fish and game management, state park, and public recreat.ion

programs. However, Wisconsin, Michigan, and Minnesota are the only

states which have undertaken specific shorelands management programs.

All of the Great Lake states  including New York! are, however, participating

in the activities of the Great Lakes Basin Commission. Thus, attention

will be focused on the activities of Michigan and Minnesota and the

Great Lakes Basin Commission, those of Wisconsin having been discussed

in Section I.

GREAT LAKES BASIN COMMISSION

Corn osition and Duties of the Commission

The Great Lakes Basin Commission was established in 1967 at the

request of the governors of the Great Lake states in accordance with the

provision of the Water Resources Planning Act of 1965. It was established

because of a need for coordinated resource planning, a need spurred by the

requirements for such planning in much of the federal legislation regarding

water resources that was passed in the middle 1960's. The Water Resources

Planning Act delineated the following duties for such a commission:

�! serve as the principal agency for the coordination
of the Federal, State, interstate, local and
nongovernmental plans for the development of water
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and related land resources in its area, river basin
or group of river basins;

�! prepare and keep up to date, to the extent
practicable, a comprehensive, joint plan for Federal,
State, interstate, local and nongovernmental
development of water and related resources;
Provided, that the plan shall include an evaluation
of all reasonable alternative means of achieving
optimum development of water and related land
resources of the basin or basins, snd it may be
prepared in stages, including recommendations,
with respect to individual projects;

�! recommend long-range schedules of priorities for
the collect:ion and analysis of basic data and for
investigation, planning and construction of projects,
and

�! foster and undertake such studies of water and
related land resources problem in its area, river
basin, or group of river basins as are necessary
in the preparation of the plan described in
clause �! of this subsection.

1

This Act also provided that the Commission should: "engage in

such activities and make such studies and investigations as are necessary

and desirable in carrying out the policy set forth in section 2 of this

act and in accomplishing the purposes set forth in section 201  b! of

this act.

The Commission is composed of a representative of each state in

the region  appointed by the governor of the state!; a representative

o f each o f t h» nine federal department s having an interest in water and

related land rcsourc» programs  Agriculture; Army [because of the Corps

of Engineers]; Commerce; Health, Education, and Welfare; Housing and

Urban Development; Interior; Transportation; Justice; and the Federal

Power Commission!; a representative of the Great Lakes Commission  an

interstate compact composed entirely of state membership!; and a

chairman appointed by the president. The Basin Commission also has a

small professional planning staff which facilitates its operation.
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The primary mission of the Commission is to prepare and keep up-

to-date a comprehensive, coordinated joint plan for the Great Lakes Basin

area. Its efforts have been focused in two areas; first, on a comprehensive

Framework Study and, second, on the development of Guidelines for the

Comprehensive, Coordinated, Joint Plan. The latter will provide a basis

for building upon the Framework Study and related detailed studies in

order to develop the Comprehensive Plan. A draft of the Guidelines is

presently being developed by the staff of the Commission.

The Framework Study, on which most of the Commission's attention

is centered at present, will consist of a main report and 27 appendices.

Each area of investigation which will be discussed in detail in an

appendix, will be conducted by a workgroup chaired by a well-qualified

individual who is a member of the agency best qualified in the particular

field. For coordination purposes, work groups in similar fields will be

grouped under a single coordinator. Table I shows the work groups, the

supporting agency of which the chairman. is a member, and the groupings

of the workshops having similar purposes. Reviewing the work of the

work groups will be a Plan and Program Formulation Committee made up of

an experienced planner from the staff of each Commissioner. Final

authority over the study will lie with the Commission itself, particularly

the Chairman who devotes full-time to the Commission while the other

Commissioners cannot.

The main report presumably will be drawn up by the staff of the

Commission from the appendices that each workgroup will submit as a

result of its xnvestigation. Other duties of the staff, in regard to

the Framework Study, will be to facilitate the work of the individual



Table I

Workgroups for the Framework Study

� Basic Resource InformationGroup

�!
�!
�!
�!
�!

Climate and Meteorology � Department of Commerce
Surface Water Hydrology � Gorps of Engineers
Geology and Ground Water � Geological Survey
Limnology of Lakes and Embayments � Corps of Engineers
Mineral Resources � Bureau of Mines

� Water Use and ManagementGroup

Group III � Land Use and Management

�3! Land Use � Department of Agriculture
�4! Flood Plains � Department of Agriculture, Corps of Engineers
�S! Irrigation � Department of Agriculture
�6! Drainage � Department of Agriculture
�7! Wildlife � Fish and Wildlife Service
�8! Sediments and Erosion � Department of Agriculture

Economic/Social/IndustrialIVGroup

�9! Economic and Demographic � Department of the Army
�0! Federal and State Regulations, Policies, Programs, and

Instituti.onal Arrangements � Department. of Justice and
State of Michigan

� Environmental QualityVGroup

�1! Recreation � Bureau of Outdoor Recreation
�2! Aesthetics and Cultural � National Park Service
�3! Health Aspects � Department of Health, Educati.on, and Welfare

Plan and Program Formulation and ReportsGroup VI

�4! Basin Description � Commission Staff
�5! Water and Land Requirements � Commission Staff
�6! Plan and Program Formulation � Plan 6 Program Formulation

Committee

�7! History of Study � Commission Staff
Source: Annuel~Re orr 1969
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�! Water Supply � Municipal, Industrial, and Rural � Departments
of Agriculture, Commerce, and HEW

�! Water Quality and Pollution Control � Federal Water Pollution
Control Administration

 8! Fish � Michigan Department of Natural Resources � Fish Division
 9! Navigational � Commercial and Recreational Boating � Corps

of Engineers
�0! Power � Federal Power Commission
�1! Levels and Flows � Corps af Engineers
�2! Shore Use and Erosion � Corps of Engineers
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workgroups and to compare the final group of studies in coordination with

the Plan and Program Formulation Committee.

The Framework Study is due to be completed by mid-1972. Although

by their nature most of its appendices will have some relevance to

shorelands management, of particular note are Appendix l2 � Shore Use

and Erosion and Appendix 20 � Federal and State Regulations, Policies,

Programs, and Ins itutional Arrangements, which will contain description

and brief analysis of the programs of the various Great Laices states

relating to shorelands management and the institutional arrangements that

have been developed to carry them out.



MICHIGAN

SHORELANDS MANAGEMENT

Act 245-1970  The Shorelands Mana ement and Protection Act of 1970!

Scope of Act 245 � 1970

In November, 1970, the Michigan state legislature passed Act 245

 The Shorelands Management and Protection Act of 1970! as the first step

to developing a comprehensive shoreland management program. It is aimed

at preventing damage in high risk shore erosion areas, and at protecting

marsh and wildlife habitat areas by instituting zoning in those areas.

In such areas, the land bordering on or adjacent to a Great Lake or a

connecting waterway within 1,000 feet of the ordinary high water mark

is to be zoned, Zoning of the remaining portion of a local governmental

unit's shoreland area is urged but not required. The bill retains the

township's authority to zone its own area but gives the state the right

to review proposed zoning and to substitute its own zoning regulations

if the local authorities haven't complied with the law within three years.

To assist the local authorities, the Water Resources Commission and the

Department of Natural Resources are to make surveys to determine the

high risk shoreland erosion areas and the marsh and fish and wildlife

habitat areas that should be protected.

The state Water Resources Commission is also instructed to4

prepare a plan for the management of the shoreland. Such a plan is to

include but not be limited to:

 a! An inventory and identification of the use and
development characteristics of the shoreland;
the general physical and man-influenced shoreline
features; the existing and proposed municipal
and industrial water intakes and sewage and
industrial waste outfalls; and high risk areas
and environmental areas.
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An inventory of existing federal, state, regional
and local plans for the management of the shorelands.

An identification of problems associated with
shoreland use, development, conservation and
protection.

A provision for a continuing inventory of shoreland
and estuarine resources.

Provisions for further studies and research

per taining to shoreland protect ion.

Identification of the high risk and environmental
areas which need protection.

Recommendations which shall:

 i! Provide procedures for the resolution
of conflicts arising from multiple use.

 ii! Poster the widest variety of beneficial
uses.

 iii! Provide for the necessary enforcement
powers to assure compliance with plans and to
resolve conflicts in uses.

 iv! Provide criteria for the protection of
shorelands from erosion or inundation, for
aquatic recreation, for shore growth and cover,
for low lying lands and for fish and game
management.

 v! Provide criteria for shoreland layout for
residential, industrial and commercial develop-
ment, and shoreline alteration control.

 vi! Provide for building setbacks from the water.

 vii! Provide for the prevention of shoreland
littering, blight harbor development and pollution.

 viii! Provide for the regulation of mineral
exploration and production.

 ix! Provide the basis for necessary future
legislation pertaining to efficient shoreland
management.

S
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Implementation of Act 245-1970

Implementation of the provisions of Act 245 is more difficult in

Michigan than in many other states because of the nature of its local

government system which emphasizes village and township rather than county

control. Previous legislation passed in 1952, during the last period of

high water Levels, gave local authorities the power to pass ordinances to

protect areas subject to shore erosion, without any state back � up powers.

Few coastal communities took advantage of this power as the lake levels

receded as part of their normal fluctuation pattern. While the Great

Lakes were in their period of Lower lake levels from 1953 to L96S, a great

deal of new shoreland construction was undertaken which has sustained

damage as the lakes have again risen. Thus, the renewed attempt to institute

measures to prevent shore erosion damage, this time with state overview

through the passage of Act 245.

As a first step in the implementation of the provisions of Act 245,

the state Water Resources Commission has instituted, with the assistance

of the Sea Grant Program at the University of Michigan, a pilot project

in the Traverse Bay area. At the same time, the Commission has been6

undertaking, with the Department of Natural Resources, the surveys

required by th» Act and working on the guidelines for local communities

to use in deva'oping their ordinances. It is hoped that local communities

will take a wider approach to the problem and zone their entire shorelands,

not just high risk erosion and environmental areas.

Most of the local communities are awaiting the results of the pilot

project study before drawing up their ordinances. One major problem

confronting the Local communities is the difficulty in developing uniform,
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or at least compatible, standards throughout their region when each town-

ship is required to draw up its own regulations. In the pilot project,

this problem is confronted through the development of a formal regional

Shorelands Group with which the Sea Grant/Water Resources Commission team

co~ld communicate regarding their data and recommendations for management

of the shorelands in the Traverse Bay area. The Shorelands Group is mad~

up of local governmental representatives and other interested individuals,

thus providing a link to the local governments. It is hoped that, through

such a group, coordinated standards can be instituted for the entire

Traverse Bay region.

Included in the information that will be made available to this

group will be  a! a fish and wildlife study being made of the near-shore

areas by the Department of Natural Resources,  b! the results of a land-

use mapping effort by the Sea Grant Progra~ identifying through the use

of aerial photos how land use-patterns have changed over the past thirty

years, and  c! land use classi.fication and capability measurement mechanisms

presently being developed by the Sea Grant Program to provide the basis

for classifying the area's shorelands.

It is hoped that through the pilot project answers can be found to

the following questions regarding the implementation. of the program. How

can compatibility of ordinances be achieved on a regional basis throughout

the state? What should be the relationship of any regional group such as

the Traverse Bay Shorelands Group to local governments in implementing the

provision of the act? How can conflicts between local interests and state

and regional interests in the management of shorelands areas be resolved?

How can the provisions of the Shoreland Nanagement Act be expanded to

provide comprehensive shorelands management in accordance with the mandate



in the Act to develop a proposed program to do so? What legal and insti-

tutional challenges are needed to implement such a program?

At the present time, the efforts of the state and the Sea Grant

Program in conducting the program and in carrying out the mandates of the

Act have been somewhat hindered by a lack of funds and manpower but

reasonable progress is being made.

Other Acts

Over the years, Michigan has passed several other acts whose provisions

have had some impact on the management of the state's shorelands. Of.

particular note is the Submerged Lands Act  Act 247-1955! which gives the

state the authority to regulate the use and sale of the state's tidelands.

While the passage of such acts is not unusual, its impact on shoreland manage-

ment has been bolstered by a state policy not to sell its tidelands and to

allow their use only when such use would not harm the fish and wildlife and

recreational potential of the state's coastal areas.

In addition, the Subdivision Control Act  Act 288-1967! provides

for plat reviews to prevent any unlawful encroachment into the public

waters of the state and for minimum building restrictions to prevent owners

from flooding damages. This has had less than an ideal impact upon the

increasing pressures for development of Michigan's remaining wilderness/

forest areas because it places only minimal regulations on plats over

ten acres. Legislation has been introduced in the state legislature to

correct this deficiency, but it has not yet been passed.



MINNESOTA

SHORELAND MANAGEMENT

Act 777-1969  Re ulation of Shoreland Develo menf!

Coverage of Act 777-1969

In 1969, Minnesota enacted into law Act 777  Regulation of Shore-

land Development! based upon Nisconsin's shoreland management legislation.

As in Wisconsin's legislation, this act defined shoreland as:

�! land within 1.,000 feet from the normal high watermark
of a lake, pond, or flowage; and �! land within 300 feet
of a river or stream or the landward side of flood plain
delineated by ordinance on such a river or stream, which-
ever is greater.

Unlike Michigan's Act 245-1970 which required the zoning of only

certain types of shoreland areas, the A-t required all counties in the

state to establish land-use control ordinances for all their shorelands

lying in unincorporated areas.

The counties are not required to obtain the approval of the towns

within their boundaries; however, such towns are allowed to require

stricter standards if they so desire.

To provide guidance for the counties in this task, the Commissioner

of Natural Resources was mandated to develop by J'uly 1, 1970:

model standards and criteria for the subdivision use,
and development of shoreland in unincorporated areas,
including but not limited to the following:

 a! the area of a lot and length of water frontage
suitable for a building site;

 b! the placement of structures in relation to shore-
lines and roads;

 c! the placement and construction of sanitary and
waste disposal facilities;

 d! designation of types of land uses;
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 e! changes in bottom contours of adjacent public waters;

 f! preservation of natural shorelands through the re-
striction of land uses;

 g! variances from the minimum standards and criteria
and

 h! a model ordinance.

Administration of the Act's Provisions

The Commissioner carried out this mandate by developing the rules

and regulations which now form Chapter 6  Cons 70-84! of the Minnesota

State Regulations. 1 0

If a county has not adopted a shoreland ordinance in accordance

with the regulations established by the Commissioner of Natural Resources

by July 1, 1972, or if any time after that date the Commissioner feels

that a county's ordinance is not compatible with his regulations, he is

to develop an ordinance that is compatible to or modifies the county's

ordinance to bring it into compliance. The county is to pay the cost

of any such action.

Once the required ordinances have been adopted by the counties,

the Department of Natural Resources will play a limited administrative

role. Each county is required to notify the department of all public

hearings held and all variances and plats that have been approved re-

garding shoreland areas. While the Department does not have veto power

per se, it can require more stringent controls as mentioned above. 11

Ordinarily, the provisions of an ordinance adopted by a county

are to be administered and enforced by a zoning administrator appointed

for that purpose. Violations or threatened violations can be counter-

acted by the institution of appropriate actions or court procedures by

any member of the Board of the County Commissioners. In addition, any
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taxpayer of the county can institute mandamus proceedings to force

specific performance by a county offici.al of any duties required by him.

VioLations of any provision of a county ordinance adopted in ac-

cordance with the A ct. are to be punished by a fine of $300.00 or imprison-

ment of 90 days or both. Each day that a violation continues is to be

considered a separate offense. 12

Public Waters Classification

To provide a basis for establishing the guidelines for land use

the Department of Natural Resources divided the lakes and rivers in the

state into four classifications each of which is to have appropriate land

use regulations to provide for the guided development of the shorelands

bordering it. To reduce the administrative workload, lakes of less than

25 acres were excluded from the provisions of the Act on the assumption

that they would likely be too small to be developed. By so doing, ap-

proximately one-third of the lakes in the state could be excluded from

attention.

Table II gives the general criteria for the three major types of

classifications--Natural Environment, Recreational Development, and

General Development.

The Natural Environment classification is intended
for those waters which need a significant amount of pro-
tection because of the unique natural characteristics
or because [of] their unsuitability for development and
sustained recreational use. They will be assigned the
most restrictive development standards.

The Recreational Development classification is in-
tended for those waters which are capable of absorbing
additional development and recreational' use. They are
usually lightly to moderately developed at present.
They will be assigned an intermediate set of development
standards.

The General Development classification is intended
for those bodies which are at present highly developed
or which due to their location, may be needed for high
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density development in the future. They will be assigned
the least restrictive set of development standards.

The fourth classification, Critical Lakes, was used to cover lakes

which needed further study to be appropriately classified. Until they

can be so studied, they are to be protected under the strict regulations

accompanying the Natural Environment classification.

The classification of the lakes in the state was based on data

obtained by the Lakeshore Development Study of the Department of Geography

at the University of Minnesota supplemented by information supplied by

the Divisi.on of Waters, Soils, and Minerals and the Division of Game and

Fish within the Department of Natural Resources and information from

federal agencies such as U.S. Geological Survey topographic maps, air

photos, etc.

Commentary

This classification scheme appears to have preserved the wilderness

or low-development condition of most of the state's lakes. However, the

use of Minnesota's classification system in other states whose lakes have

been subject to more developmental pressures would be inappropriate be-

cause all lakes whose shores had been somewhat developed would be classified

as general development and given the minimal level of regulatory protection.

The classification scheme also appears to be inappropriate for the

waters of Lake Superior. According to its criteria, Lake Superior was

classified as General Development because priority is given to a lake's

crowding potential  acres of water per mile of shore! in case of low

developmental density. Thus, the shores of Lake Superior are covered

by the least restrictive development provisions. lt seems to this author

that Lake Superior should be put into a special classification wh3 ch takes

into account its unique resources and recreational potential. This



apparently was not done originally because of the emphasis placed on in-

land lakes in the implementation of the Act to date.

Compliance with the Act

As of August 23, 1971, eight counties had complied with the Act.

St. Louis County  Duluth area! already had a zoning ordinance and plans

to update it to bring it in accordance with the provisions of the Act.

The July 1, 1972, deadline still is in effect for the rest of the

counties. 15

Once all of the counties have complied with the Act, the shoreland

management unit of the Department of Natural Resources will ho able to

turn more of its attention to the utilization of its long-standing permi t

program regarding dredging, f illing, channelization, etc. within the beds

of public waters to complement the provisions of Act 177. 16
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FOOTNOTES

Great Lakes Basin Commission

The Water Resources Planning Act of 1965, PL 89-80 of the 89th
Congress, 1st Session; Title II, Section 201 b!.

Ibid., Section 204.

~Copies of this act and of Minnesota's Act 777  Regulation of
Shoreland Development! can be found in Appendix M.

The Water Resources Commission is an independent commission
located within the Department of Natural Resources. The two are linked
together in the following way: the Bureau of Water Management of the
Department of Natural Resources acts as the Commission's staff and the
Executive Secretary of the Commission is also the Deputy Director for
Water Management of the Department of Natural Resources.

Act 243  The Shorelands Protection and Management Act of 1970!,
Section 12.

More detailed discussion of this pilot project can be found in
the report Traverse Ba Shorelands Mana ement and Plannin Pro ect  Sea
Grant Program, University of Michigan, July, 1971!.

There is some question whether local communities can zone their
en.tire shoreland areas without zoning their entire territory unless fur-
ther authorizing legislation is passed by the state legislature.

Minnesota

Act 777-1969  Regulation of Shoreland Development!, Section

Subd. 2. Ibid., Subd. 4.
The supplementary reports put out by the Minnesota Department

of Natural Resources regarding its shoreland management programs describe
the impl.ications of and the implementation of these regulations in some
detail.

''Letter of August 25, 1971, in response to request for information,
from James Mentor, Hydrologist in the Flood Plain Shoreland Management
Unit of the Minnesota Department of Natural Resources.

Section 77.64 of Chapter 6 of the Minnesota State Regulations.
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13 Shoreland Mana ement Su lementar Re ort No. 1 � Classification
Scheme for Public Waters  Minnesota Department of Public Works, April,
1971!, pp. 3-4.

14A step in this direction could be taken with the application of
the reclassif ication provision of the state regulations [Cons 71  a! ~] ~

15 Letter from James Mentor.
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CHAPTER

PACIFIC COAST

ALASKA

The problems and opportunities for shorelands management in AIaska

are different from those of any other state. Not only is Alaska one of

only two non-contiguous states, it is also largely in an undeveloped

state. It also has the largest proportion of its lands owned by the

federal government, over 95 percent of its 365.5 million acres. Inc]uded

in this is about 2,000 miles of shoreline in southeastern Alaska which

is included in a national forest.
2

ALASKAN NATIVE CLAIMS SETTLEMENT

This situation will change somewhat with the settlement of the

Alaskan native claims issue, the ramifications of which have held up

several development projects in the state, most notably the Alaskan

pipeline, and much mineral exploration. The settlement, the details

of which were settled by a congressional conference committee at the

time of this writing, will give approximately 40 million acres to the

Alaskan natives and will also allow the state to select its remaining

78 million acres from the 103 million acres allowed to it by the Ajaska

Statehood Act. The state's selection process has been held up until

the native claims issue was settled. A "freeze" on development of un-

reserved public lands has also been instituted, pending settlement of

the native claims issue. The conference committee will decide exactly

what provisions the claims set t lement b ill will contain regarding

measures for preserving existing and potential wildlife refuges, park
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and recreation areas, and wilderness areas, and for instituting compre-

hensive land-use planning. Thus, the situation in Alaska regarding land

use, including the use of its shoreland areas, is presently in a state

of flux.

PRESENT MEASURES RELATING TO SHORELANDS MANAGEMENT

Constitutional Protection Provisions

The state of Alaska has instituted, both through its constitution

and the provisions of the Alaska Land Act, policy procedures regarding

use of its natural areas and, specifically, its coastal resources.

Article VIII of Alaska's state constitution contains several

provisions relating to the way the state's resources should be utilized.

It states that "it is the policy of the State to encourage the settlement

of its land and the development of its resources by making them available

for maximum use consistent with the public interest." All of the state' s

renewable resources such as forests, wildlife, fish, etc. are to be

"utilized, developed and maintained on the sustained yield principle

sub!ect to preferences among beneficial uses." The right of the public

to free access to its public waters is declared, except where such restric-

tions are necessary to protect the public interest. The state is also

prohibited from selling, deeding, or otherwise disposing of its rights

to the state's renewable resources and is only allowed to lease them

subject to provisions relating to their proper usage and forfeiture of

the usage if they are improperly used.
7

To complement the above provisions, the state is specifically

allowed to reserve "areas of natural beauty, or of historical, cultural,

recreational, or scientific value" from the public domain and establish



422

regulations to protect and preserve them "for the use, enjoyment, and

>i 8welfare of the people. Also, mineral rights to a piece o land are I e

entitle the holder only to such surface uses necessary f or the extrat t~ on

or basic processing of the mineral depos'ts iocat. d there.

Thus, provisions for protection of the stat e s renewable re nu-te-

are written into Alaska's highest law and should provide. protection gain',

the excesses that accompanied the development of the western portion o'-

the United States.

Alaska Land Act
9

The above constitutional provisions w~. re bolstered by the pas, nge

of Act l69, the Alaska Land Act, 1959, which provided the basic guide1ines

under which the state's lands are to be managed. This act provided for

the classification of the state's lands according to their highest and

best use based upon area land~ac plans; for the multiple use of the

state's lands; and for public participation in 1and use decisions by

requiring public hearings on all regulation-setting procedures, including

classification procedures.

The Department of Natural Resour ces, which was given the manage-

ment authority for the state's natura1 resources, has interpreted the

classification provision to mean that all state land must be classified

before any disposal action can be taken on them.

This classification provision has pr sented a major challenge

because of the great amount of tidal and submerged lands put under the

department's administration by this act, The Act provided that tide-

lands that had been "improved" or developed befor» Ai.aska became a

could be patented to the persons involved and that the title of tideiand-.

seaward of city boundaries could be. granted to those coastal cities that.
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had been incorporated before statehood. All other tidelands and submerged

lands could not be sold or granted away, but could be leased for periods

up to 55 years. The philosophy under which such lands are to be. managed

is to maintain as much of them as possible "open for the use and enjoy-

ment of the public."

At the present time, about 50 percent of the state's tidal and

submerged lands have been classified for recreational purposes. In the

leasing of such lands or granting permits for any use of such lands,

"the potential effects of the proposed use on the ecosystem or fish and

game is one of the prime considerations." To give full consideration to

such factors, the Department of Natural Resources coordinates its actions

regarding leasing and granting of permits with those of the Department

of Fish and Game, which is charged with the "managing, protecting, main-

taining, and extending the fish and game resources of Alaska."

En carrying out their duties in accordance with the above policy

gui.delines, the state agencies have been hampered by the need for more

funds and staff with which to enlarge their scope of planning and their

classification of estuarine areas and to undertake more comprehensive

studies of coastal area resources.
12

The provisions contained in Alaska's constituti.on and its Land

Act provide a good base on which to build a comprehensive coastal zone

program. There seems to be some realization of the necessity of basing

resource decisions on a solid information base and the utilization of

scientific methods. However, as mentioned above, the state agencies

suffer from a lack of sufficient funds to carry out as comprehensive a

program as desired. Moreover, the effect on the state's coastal areas
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of the settlement of the Alaska native claims issue remains to be seen.

Hopefully, sufficient safeguards will be written into the settlement act

to protect Alaska's valuable natural areas, while allowing reasonable

utilization of the state's resources. Likewise, settlement of the Alaska

pipeline issue will have an impact on the state's resources, including

its coastal resources around the southern end of the proposed pipeline,

the port of Valdez. The next few years should indicate whether or not

Alaska can develop a rational, comprehensive, balanced program and avoid

the mistakes that other states have made in the utilization of their

resources.



PACIFIC COAST

FOOTNOTES
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2The National Estuarine Pollution Stu,  Department of the Interior,

Washington, D. C., 1970!, p. 390.

See Conservation Re orts, 30-35 ~et se . of the National Wildlife
Federation for information regarding the status of the Alaska native claims
issue.

Appendix N contains a copy of this article of Alaska's state
constitution.

SArticle VIII  Natural Resources! of the Constitution of the State
of Alaska, Section l.

6Ibid., Section 4.

7 Ibid., Section 3 and the National Estuar Stud,  Fish and Wildlife
Service, U. S. Department of the Interior, Washington, D.C., 1970!, Vol. 3,
p. 267.

Ibid., Section 7.

The following brief discussion of the provisions of the Alaska
Land Act is based upon the material in the National Estua Stud , Vol. 3,
pp. 267-268.

The Alaska Land Act, quoted in the National Estua Stud , Vol. 3,
p. 262.

The National Estuarine Pollution Stud , p. 388.

Ibid., p. 390.
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APPENDIX A

MAS SACHUSETTS

Wetlands

Act 46-1963  Jones Act � Coastal Wetlands Dredge and Fill Law of 1963!
as amended. [Chapter 130, Section 27A of the General Laws of Massachusetts!

Act 768-1965  Coastal Wetlands Protection Act of 1965! [Chapter 130,
Section 105 of the General Laws of Massachusettsj.

Act 220-1965  Hatch Act � Inland Wetlands Dredge and Pill Law of 1965!
as amended [Chapter 131, Section 40 of the General Laws of Massachusettsj

Act 444-1968  Inland Wetlands Protection Act of 1968! [Chapter 131,
Section 40A of the General Laws of Massachusetts].

Conservation Commissions

Act 223-1957 as amended  Conservation Commission Act! [Chapter 40,
Section 8-C of the General Laws of Massachusetts] ~

Act 517-1960  Self-Help Act! [Chapter 132-A, Section 11 of the General
Laws of Massachuset.ts].





A-1

ACT 46-1963  as amended!

MR,''l'R .'IIII.'I l"I' ! < 1;JJI':I<RI I,RW,''

 .happer l 3 > �,"e .t ion 27R

  Th» "<Jones Act" !

of Arc n.. flor I .rin on  '.o*st,al Waters

tio pc rson sha 1 l remove, f ill or dr edge any bank, f J.at,
m ~rr;h, mc<!<low or swamp horde ring on coast !l watc rs witi~out
wr it.t< n not i c~ of hf .; intr nti on to so rc.mc>vc., fill or  Iredgc.
to thc. Hoard of ol . ctrnen in a town or t.<> th<. apJ>r opri ~t n
J,i<".c n.',f ng Rnt horit y in a cif y, to the .",t;.rt e I!epart rner'.t uf
1>ubl i c Work '., an<i the Dirc ctor of Mar i nc'..'i sheri e'. Said
not.i ce "hal l bc sent by regi. tered rr<ai I at least thirty days
prior to any such removing, filling or dredging. The ..elect-
men or in he case of a city, the Licensing Authority, sl>aJ l
hold a hearing on said proposal within twenty days of' the
receipt of said not.ice, notice of which hearing shall be given
by them by publication in a newspaper published in such town
or city, or if there be no newspaper published in such town
or city, then in a newspaper published within the county, and
shall notify by mail the person intending to do such removing,
filling or dredging, the Department of Public Works and the
Director, of the time and place of said hearing. The cost of
such publication of notice shall be borne by the person fi ling
the notice of int ention to so remove, fill or dredge. The
Selectmen or L<icensing Authority as the case may be, may rec-
ommend the in.,tallation of such bulkheads, barriers or other
protective rr<easures as may protect the public interest, and
shall transmit forthwith to such person, the director and thc'
department of. public works a copy of any such recommer>dation.;.
I f thc 1!@part ment o f Publ i c Works f ind: that such propose f r �
rrIovirtg, f i llirscl or dr edging would violate tlie provi ion - of
sectior> thirty and. thirty A of chapt.er ninety-one, it .,hall
proceed to enforce the provisions of said sections. If the
area on which the proposed work is to be done contains shell-
fish or is necessary to protect marine fisherie , the said
Director may impose such conditions on said proposed work a"
he may determine nece "ary to protect such shellfish or marine
fisheries, and work shall be done subject thereto.

Whoc ver violate' any
puni ni>c d by a f inc.. of not
l ITIJ >r 1 nor 1m  rlt f or not mor e
!'upc ri or   our't shall have

ront ir> ri n<j vi oi ation of

provision of this section shall bc
more than one hundred dol.lars or by
than six mon les or both, and ti>e
jurisdfc'.tion in c>cluity to rest:rain
this section.

I I'I 'I: "I' I vl' 1>R'I'I:: N,jy 22, 1 '> ! 1   'I> II>I. 't' 4 c'.L!, Act..'; of 1'> ! 3 !

RMI'Wl >I'I>:  'I<.>I>t: r' 3 / ">, Rci,;  > I I '>  '
C'I !. <!>t   ~ > 8<> ! Ar'i ~: <!   I ««.>

Ti>.in s<.<.f i on .,1>all not af feet or. requ1at c. the ordinnr y
-sr> J nnnn1 w >r !' of >ng Ii>on lu1 t o proj<   t c>J>< r,>I- fr><1 nn<1cr cI1 <pI  '<
t:wo 1<un ir'<  I <Y> 9 f 1 ' t y � f wn, or  >n ler. ti <  prov I::f on., oi .1 .';1!    i <1
>ct .



ACT 768-1965

MASSACHUSETTS GENERAL LAWS

Cha ter 130 Section 105

An Act Providin for the Protection of
the Coastal Wetlands of the Commonwealth

The commissioner, with the approval of the board of
natural resources, may from time to time, for the purpose
of promoting the public safety, health, and welfare, and
protecting public and private property, wiLdlife and marine
fisheries, adopt, amend, modify, or repeal orders regulating,
restricting or prohibiting dredging, filling, removing or
otherwise altering, or polluting coastal wetlands. In this
section, the term "coastal wetlands" shall mean any bank,
marsh, swamp, meadow, flat or other low land subject to
tidal, action or coastal storm flowage and such contiguous
land as the commissioner reasonably deems necessary to
affect by any such order in carrying out the purposes of
this section.

The commissioner shall, before adopting, amending,
modifying or repealing any such order, hold a public hear-
ing thereon in the municipality in which the coastal wet.lands
to be affected are located, giving notice thereof to the
state reclamation board, the department of public works and
each assessed owner of such wetlands by mail at least twenty-
one days prior thereto.

Upon adoption of any such order or any order amending,
modifying or repealing the same, the commi.ssionez shall cause
a copy thereof, together with a plan of the lands affected
and a list of the assessed owners of such lands, to be re-
corded in he proper egistry of deeds or, if such lands are
registered, 'n the registry district of the land court. and
shall mail a copy of such order and plan to each assessed
owner of such Iands af ected thereby Such orders shall not
be subject to the provisions of chapter one hundred and eighty-
four. Any person wno vio'ates any such order shall be punished
by a fine of not le s than ten,nor more than fifty dollars, or
by imprisonment for not more than one month, or by both such
fine and imprisonment.

The superior court sha'1 have jurisdiction in equity to
restrain violations of such orders.

Any person having a recorded interest in land affected
by any such order, may, within ninety days after receiving
notice thereof, petition the superior court to determine
whether such order so restricts the use of his property as



to deprive him of the practical uses thereof and is there-
fore an unreasonable exercise of the police power because
the order constitutes the equivalent of a taking without
compensation. If the court finds the order to be an un-
reasonable exercise of the police power, as aforesaid, the
court shall enter a finding that such order shall not apply
to the land of the petitioner; provided, however, that such
finding shall not affect any other land than tnat of the
petitioner. The commissioner shall cause a copy of such
finding to be recorded forthwith in the proper registry of
deed- or, if tne land is registered, in the registry dis-
trict of the land court. The method provided in this para-
graph for the determination of the issue of whether any
such order const'tutes a taking without compensation shall
be exclusive, and such issue shall not be determined in any
other proceeding, nor shall any person have a right to peti-
tion for the a= essment of damages under chapter seventy-
nine by reason of the adoption of any such order.

The department may, after a finding has been entered
that such order shall not apply to certain land as provided
in the preceding paragraph, take the fee or any lesser inter-
est in such land in the name of the commonwealth by eminent
domain under the provisions of chapter seventy-nine and hol.d
the same for the purposes set forth in this section.

No action by the commissioner or the department under
this section. shall prohibit, restrict or impair the exercise
or performance of the powers and duties conferred or imposed
by law on the department of public works, the state reclama-
tior board or any mosquito control or other project operating
under or authorized by chapter two hundred and fifty-two.

No order adopted hereunder shall apply to any area
under the control of the metropolitan district commission.

EFYECTIVE DATE: November 23, 1965  Chapter '�8, Acts of 1965!



ACT 220-1965  as amended!

MASSACHUSETTS GENERAL LAWS
A-4

Chapter 131 - Section 40

  The "Hatch Act" !

An Act Relative to Removal Fillin or Dred in
of Land Borderin on Inland waters

A person shall not. remove, fill or dredge any bank. flat,
marsh, meadow or swamp bordering on any inland waters without
filing written notice of his intention to so remove, fill or
dredge, including such plans as may be necessary to describe
such proposed activity, with the board of selectmen in a town
or the mayor of a city, and with the state departments of pub-
lic works and natural resources. Such notice shall be sent by
registered mail at least thirty days prior to any such remov-
ing, filling or dredging. The selectmen or mayor, as the case
may be, shall hold a public hearing on said proposal within
fourteen days of the receipt of said notice, and shall notify
by mail the person intending to do such removing, filling or
dredging, and the said state departments of the time and place
of said hearing. The selectmen or mayor may recorrIrrend such
protective measures as may protect the public interest. The
selectmen or mayor, within seven days thereafter, shall trans-
mit such recommendations to the commissioner of natural
resources, but the failure to do so shall not delay the issu-
ance of an order by the commissioner. The department of pub-
lic works shall determine whether the proposed activity would
violate any provisions of chapter ninety-one and shall take
such action as may be necessary to enforce such provisions,
If the area on which the proposed work is to be done is deter-
mined by the department of natural resources to be essential
to public or private water .-upply or to proper flood contxol,
the department shall by writ en order signed by the ccmmis-
sioner impose such conditions as may be necessary to protect
the interests described herein, and the work shall be done in
accordance therewith. The provisions of this sectior~ shall
not apply to areas established by the water resources commis-
sion as flood plain zones. Land used fox agricultural pur-
poses shall be exempt from the provisions of this section.
The provisions of this section "hall not apply to any work
done under the provisior.s of clause �6! of section five of
chapter forty, chapter two hundred and fifty-two, or any spe-
cial act. The provisions Of this section shall not apply tO
inland wetlands which are subject to an order adopted under
section forty A., nor to inland, wetlands immediately contiguous
thereto unless such contiguous wetlands had been subject to
such an order which was thereafter xevoked by reason of the
abjection of the owner. The comm. s- for ex may, by rule or
x'egulation, exempt from this sect'on such other use as he may
deem not inconsistent wi h the purposes of thi- section The
superior court shall have jurisdiction in eauity to restrain
continuing violation of this ectiorr.

EFFECTIVE DATE: une 26, 1966  ChaPte- ??0, Acts of 1965!

AMENDED; Chapter 276, Act" of ' 967
Chapter 444, Acts of 1966

CRIMINAL PENALTY

Chapter 131, Section 90,
As amended by Chapter 144,
Acts of 1971.

Whoever violates any provision of Chapter 131. Section 40,
ox any ru1e or regulation made under authority thereof, shall
be punished by a fine of not less than one hundred dollars
 EIDG, 00! nor more than five thousand dollars  $6, OOO.Or3!,
by imprisonment for »ot mox.e than two years, or both.



ACT 444-3.968

C. lgl, $ 40A As<><OTATFO LAws oF MhsshcHUSKTTs

'fI 40A. Protection of Inland,Wetlands.
Thr co>nn>issi<>ncr of <>aturai resources, with the al>i>r<>val of the

board <>f natu&i res<>«rccs, n>ay from time to time, for the purpose of
promoting the public safety. health and welfare, and protecting public
and privatr pr<>perty, wildlife, %shcries, water resources, flood plain
areas an<I agriculture, adopt, amend or repeal orders regulating, restrict-
ing or prob<biting dredging, 6lllng, removing or otherwise altering nr
polluting inland wetlan<ls. In this section the term "inland wetlands"
shall mean an> marsl> or swamp bordering on inland yvaters os that
port>on of any bank which touches any inland waters, or any marsh or
swamp subject to Roading by fresh water,

The commissioner shall, before adopting any such order, hold a public
hearing thereon in the city or town in which the inland wetlancis to be
alfccted are located, giving notice thereof to the state reclamation board,
tl>e department of p«blic works, the department of public health, the
metropolitan district corn>nissi<in, the selectmen, conservation' commis-
sinners and assessors <>f each such toyvn, the n>ayor, city co«neil, con-
s<rvation commissioners and assessors of each such city, and each
assessc<l owner of such wetlands by ccrtii>ed mail at least twenty-one
clays prior thereto, Fnr the purposes nf this section the person to whom
the land was assessc<l in the last preceding annual tax levy shal'I bc
deemed to bc the assessed ow<>cr thereof, a»d the notice shall be ad-
dressed in the same manner as the notice of such tax levy, unless a differ-
ent owner or a different address is known by the commissioner to be the
correct one in svhich case thc notice shall be so addressed. No order shail
be «doptcd unless and until it is approved by the selectmen or city council
of thc town or city in which said wetlands are located; provided that
if the selectmen or the city council fail to approvcror disapprove such
proposed order within thirty days after receipt of a written request from
the commissioner such order shall bc deented to have been approved;
and provided further, that if such order is so disapproved the commis-
sioner may, after the expiration of one year from the date of such dis-
approval, adopt such order.

Upon thc adoption o  any such <>rdcr or any order amending or re-
1>raling II>c same, thc c<>mm>ssiouer shall < ause a copy thereof, together
with a pla«<>f thc la<><ls alTcctc<l and a list of thc assessed owners of
s«rh la<><ls, t<> b< re< Or<le<1 in tl>c registry of dec<la or thc oAicc of thc
assistant r«<>r<l< r I<>r thc <iistrlct wb< rein t'i>c land lies, and shall scud

Iby certified mail a copy of such order and plan to each assessed owner, .
of land affected and to the clerk and board of assessors of each city or
town in which the land is located. Such "order shall not be subject to '.
the provisions of chapter one hundred anti eighty-four. The superior
court shall have jurisdictiort in equity, to enforce, and-retnedy violations ,'.
of, such orders.



Any pers<>n having, at flic tin>n of s«id r<'«irrling, a recorrlrrl interest
in land siibjrct to thc or<I<'r <nay, vvitl>in»ii>< tv <Ja>s of rcd'eivb>g noricr
ther<of, object to tlie order by «J>J!J> i»g «> the <lcpartment by rrrrilir<J
mail to amend or repeal the or<Jcr in s<i far «s it apl>lies to his interest <ir
to purchase all or part of his iritrrcst. An heir, devisee or tlic licrs<>nal
rcprrscntative oj any porno» ivho ha«lat tlie time of his death a riglit
t<> apply may exerclie sairl de«ense<I pcrir>ii's right within ninrt> dayi
of rr ceiving notice of such or<lcr, The commissioner shall, witl>in»irietf
days of receiving any such objections, rrJ!cal the order in so f«r' «s it
applies to any such interest in land to !vhich the applicant dci»onstratcs
that he has title unless the r<>mmissi<in< r to the satisfaction of the appli-
cant arncnds the order or purchases all <ir part of the applicant's in-
terest therein, In adrlition to all other remedies the applicant shall J>ave
a right to appeal under tlic proiisr'ons of section fo»rlecn of < haJ!tr'r
thirty A any adverse rlctermination of title by the cornniissioncr. Thr
nicthod provided in this paragraph for ol>jccting 'to an order shall br
exrJusive aml the valirlity of any or<fcr ail<>pte<l here<i»der shall not h<
contestcrl in any other procrerling or by any other pirson. Ho pcrs<in
shall have a right to petition for dnmagrs by reason <>f any such or<Jrr,
provided. ho«ever, that if tlirre is a takiiig by ernirrent domain as h<.rc-
inaftcr pr<>vi<1< rl, lie mny r< covrr <tamngrs unrler < baptcr seventy-»in<.

bJ<> s»rli orrlrr shall prohibit, rr strirt or regulate the rise or imprr>vc
rlipllt of land <ir water for agri<'»Jti>rnl p<<rposes without th<' written
c<i»sent rif th< oivner, provi<ler'1, h<>w< ver, tliat any s<>bscqucnt nr>nagri-
cultiiral iisr of lnnrl which was fill«l «!r rlraincd f<>r agricultiiral 1>ur-
poscs at a ti»ie when sairl Ia»d «as suhject to an order under thi-
scrti«>n may br regulated, restrictrd or prohibited by siicli <>rdcr.
sucli orrlcr shall prohibit, restrict or rrg<ilate the exercise or J>crforr»
ance <>f tlie J>owers and duties confrrrc<l or imposrrl by Jaw iipon tl>c
department of public health, the «lcpartment of public ivorks, the nictro-
politan rlistrict commission, the division of f>sheries a»rl game, th<'
'Massachusetts aeronautics commission, or the state rcclamatioii board,
or any rnosq»ito control or other project operating under or authorise<1
hy chapter aavo hundred and fifty-tivo. If after following the pro-
redurcs hereinbefore set forth, no such order has become effective as
to any particular land or interest therein, the rlepartment ma>, subject t
to a specific appropriat<n» for the purpose, take such land or iritrrr:.t
therein by rminr»t domai», <>r may ac«luirr the same 1>y purchase, "ift
or othrr«ise. A!var<is of damages, exJ>rnsrs of arrluisition of 1«nd an'1
«ater. «n<J cxprnscs i»«i<lent«1 <l>crct<> a»<l t~> the prr paratiori «>f n>«J~.
«i><l lil;ins of tbr laiids to b<' «Fr«tv<1, t<> the h~>Jdl»g of hearing<. s»'
tii tlir n<lol><ioii an«l r r r<lirig ol «>ril< rs, «i prr>v'<1.<'I in this sec<i' n.
may l>e pai<l <>ut o  funds rn«dc avail«1>le f<>r the piirliose of iectr'on
thrcr r>f chapt< r r>n< hu»drc<J a»<J tliirty-two A.

Thr excrris<- of the po<vcr of eniineiit domaiii under the provisions
of this srrtion shall l>e sul>jcrt tr> th<. approv«1 ol' the board of natural
resources, thc governor roid tl>r exec»tive <'ouiicil.  Added by J96JJ, 444,
IJ 1, approv«d Ju»r 2fh 1968, cHcctive 90 days thereafter.!
Editorial Nore-

Section3, Acta f958,444, provides as f<>llows:
Sacrfoi< 3, Ko order a<lop<ed under iection forty A of chapter one hundred and

ihirty-one of the General 1.«ws, insertr<l by section one ol' this act, shall be deemed
to invatidate any order impose<1 prior thereto by the commission of natural resources
under section forty of said chapter one hundred and thirty-one, aa oritfinalfy appear-
inft in chapter t«o hunrlred and twenty of the acts of nineteen hundred and sixty-flee,
and said order aliali remain in fuJJ< force and effect until expreaaly a>nended or m
pealed by the cominia~foner of natural reaourcea.
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towns having a manager form of government, fn which town appoint-
ments shall be made by the town manager, subject to the approval of
the selectmen, When a Commission is first established, terms of the
members shall be for one, two or three years, and so arranged that the
terms of approximately one-third of the members will expire each year,
and their successors shall be appointed for terms of three years each.
Any member oF a commission so appointed may, after a public hearing,
if requested. be removed for cause by the appointing authority, A
vacancy occurring otherwfse than by expiratfon of a term shall fn a
city be Filled for the unexpired term fn the same manner as an original
appointment and in a town in the manner provided in section eleven
of chapter forty-one. Said commission may receive gifts of property,
both real and personal, fn the name of the city or town, subject to the
approval of the city council fn a cfty or the selectmen in a town, such
gifts to be managed and controlled by the commission for the purposes
of thfs section. Said commission may acquire by gift, purchase, grant.
bequest, devise, lease or otherwise the fee in such land or water' rights,
or any lesser interest, development right, easement, covenant, or other
contractual right including conveyances on conditions or with limita-
tions or revisions, as may be necessary to acquire, maintain, improve,
protect, limft the future use of or otherwise conserve and properly
utilfze open spaces and other land and water areas within their city
or town and sbaH manage and control the same. For the purpose of
this section a city or town may, upon the written request of the com-
inission, take by eminent domafn under chapter seventy-nine, the fee
or any lesser interest fn any land or waters located in such city or
town, provided such taking has first been approved by a two-thirds vote
of the city council or a two-thirds vote of an annual or special town
meeting, which land and waters shaH thereupon be under the jurisdic-
tion and control of the commission. The commission may adopt rules
and regulations governing the use of land and water under its control,
and prescribe penalties, not exceeding a fine of one hundred dollars,
for any violation thereof. No action taken under this section shall af-
fect the power and duties of the state reclamation board or any mos-
quito control or other project operating under or authorized by chapter
two hundred and afty-two, or restrict any established public access.
Lands used for fanning or agrfcuiture, as defined fri section one A of
Ch. 128, shall not be taken by eminent domain under the authority of
this section. Upon a like vote, a city or town may expend monies in
the fund, if any, established ufider the provisions of clause �1! of
sectforr Sve for the purpose of paying, fn whole or in part, any damages
for which such city or town may be liable by reason of any eucb taking."



ACT 223-1957  as amended!

MASSACHUSETTS CONSERVATION COMMISSION ACT

Ch. 40, Sec, 8-C, Genera/ Laws of Massachusetts, as amended hy
Acts of 1981, Ch. 258, Acts of 1985, Ch. 769, and Acts of 1967, Ch.
aaS:

"A city or town which accepts this section may establish a conserva-
tion commission, hereinafter called the commission, for the promotion
and development of the natural resources and for the protection of the
watershed resources of said city or town. Such commission shaH con-
duct researches into its local land areas and shaH seek to coordinate
the activities of unofficial bodies organized for similar purposes, and
may adver0se, prepare, print and distribute books, maps, charts, plans
and pamphlets which in its judgment ii deems necessary for its work.
lt shall keep an index of all open areas within the city or town, as the
case may be, with the plan of obtaining information pertinent io
proper utHization of such open areas, including lands owned by the
Commonwealth or lands owned by a city or town, It shall keep an in-
dex of aH open marsh lands, swamps and- aH other wet lands in a like
manner, and may recommend to the city council or selectmen and,
subject to the approval of the city council or selectmen, to the depart.
ment of natural resources and to the state reclamation board, a pio-
gram for the better promotion, development or uoiization of all such
areas. It shall keep accurate records of its meetings and actions and
shaH Ale an annual report which shaH be printed in the case of towns
in the annual town report. The Commission may appoint such clerks
and other employees as it may from time to time require. The Corn-
mission shall consist of not less than three nor more than seven mem-
bers. In cities the members shaH be appointed by the mayor, subject to
the provisions of the city charter, except that in cities having or operat-
ing under a Plan D or Plan E form of city charter, said appointments
shall be by the city manager, subject to the provisions of the charter;
and in towns they shall be appointed by the selectmen, excepting



ACT 517-1960

MASS ACHUSFPl'S "SELF-HELP" ACT

"G.L. Ch. 132-A, Sec. 11
"The Commissioner shall establish a prolrain to assist the cities end

towns, which have established conservation commissions under sec-
tion 8C of Ch. 40, in acquiring land and in planning or designing suit-
able public outdoor facilities as described in Secs. 28 and 2D, He
may, from funds appropriated to carry out the provisions of Sec. 3,
reimburse any such city or town for any money expended by it in es-
tablishing an approved project under said program in such amount as
he shall determine to be equitable in consideration of anticipated bene-
fits from such project, but in no event shall the amount of such reim-
bursement exceed 6fty percent of the cost of such project, No reim-
bursement shall be made hereunder to a city or town unless a project
application is Sled by such city or town with the Commissioner setting
forth such plans and information as the Commissioner may require
and approved by him, nor until such city or town shall have appro-
priated, transferred from available funds or have voted to expend from
its conservation fund, under clause of Sec. 5 of Ch, 40, an amount
equal to the total cost of the project, non, until thc project has been
completed to the satisfaction of the Commissioner, in accordance with
said approved plans. Any reimbursement received by a city or town
under this section shall be applied to the payment of indebtedness, if
any, incurred in acquiring land for such conservation project.

"Section 2B It is hereby declared to be the policy of the Common-
wealth that all such sites acquired or developed by the Commissioner
shall insofar as practicable be preserved in their natural state; that
they shall be insofar as possible collectively self-supporting; and tb~t
no commercial activith . except those essential to the quiet enjoyment
of the facilities by the people shall be permitted,

"Section 2D  I ! to acquire, plan, construct, maintain and operate
public recreational facilities, including roads, areas for parking, pic-
nicking and camping, provisions for swimming, wading, boating, out-
door games, winter sports, horseback riding, bicycling and hiking
trails, nature study, rest areas, outlooks, comfort stations, food accom-
modations and such other facilities as the commissioner deems neces-
sary and desirable and consistent ssith the policy of the Common-
wealth, as set tosh ln Sec. 28."



APPENDIX B

MAINE

Act 348-1967  Coastal Wetlands Regulations! as amended [Title 12,
Chapter 421, Sections 4701-09 of the Maine Revised Statutes].
Act 541- 1971  Coastal Wetlands Regulations! [Title 12, Chapter 426,
Sections 4751-4758 of the Maine Revised Statutes].

Act 571-1970  Site Location Regulation} [Title 38, Chapter 3, Sections
4751-4758 of the Maine Revised Statutes].

Act 572-1970  Coastal Conveyance of Petroleum} [Title 38, Chapter 3,
Sections 541-557 of the Maine Revised Statutes].



ACT 348-1968  as amended!

AN ACT Lo Cl ~r ify tire Law Regulatirrg thr Alteration
of Coastal Wetlands
P.L. 1967, c. 3rLH

As amerided by P. L. 1969, c. 379
and further amended by P. L. 1971, c. 336

Effective September 23, 1971

R. S., T. 12, Part 5, C. r1.21

rL701. Procedure; hearing

Ko person, agency or municipality shall remove, fill, dredge, nr otrher-

wise alter any coastal wetland, or drain or deposit .anitary sewage ir~tri or

on any r oastal wetland, as define d herein, without first obtaining a vaL id

perrrri t. Applic ation for permit, by written notice of i ntent to alter

r. oastal wetlands, includirrg such plans as may be necessary to describe the

proposed activity, shall be filed with the municipal officers in the munici-

pality affectect and with the Wetlands Control Board. Such notice shall be

sent to each body by registered mail at least 60 days before such alteration

is proposed to commence. The municipal officers shall hold a pubi i.c hearing

on the pr oposal within 30 days of receipt of the notice and shall noti fy by

mail the applicant, the Wetlands Control Board, abutting owners and the public

by publication in a newspaper published in the county where the wetlands are

lo<.ated, nf I-.rrc time arrd pi a  e of such hearing.

L'or purposes of this chapter, coastal wetland is defined as arry swamp,

marsh, hog, beach, flat or other contiguous lowland above extreme low water

which is subject to tidal action or normal storm flowage at any time excepting

periods of maximum storm activit'y.

When winter conditions pr event a municipality or the Wetlands Control

Board from evaluating a permit application, the municipality or board upon

notifying the applicant of such fact may defer action on the application

for up to 1.20 days. The applicant shall not during the period of deferral

remove, fill, dredge, drain, or deposit sanitary sewage into, or otherwise

«lter such coastal wetland.



The results of the public hearing shall be reported to Che Wetlands

Control Board by the municipal officers within 7 days of such hearing.

Each such application for permit filed with the muni,cipality shall be

accompanied by a permit fee of $30 to cover the administrative costs of the

municipality in processing the permit application.

I 4702. Permits

Permit to undertake the proposed alteration shall be issued by the

municipal officers within 30 days of such hearing providing both the

municipality and the Wetlands Control Board approve. Such permit may

be conditioned upon the applicant amending his proposal to take whatever

measures are deemed necessary by either the municipality or the Wetlands

Control Board to protect the public interest. Approval may be withheld

by either the municipal officers or the board when in the opinion of

either body the proposal would threaten the public safety, health or

welfare, would adversely affect the value or enjoyment of the property of

abutting owners, or would be damaging to the conservation of public or

private water supplies or of wildlife or freshwater, estuarine or marine

fisheries.

Every permit issued by municipal officers shall be recorded by the

owner in the registry of deeds for the county in which the wetlands lies.

Any permit not recorded within 30 days of its issuance shall be void. All

permits issued under this chapter shall expire 3 years from the date of

issuance.

g 4703. Unorganized territory; 2 or more municipalities

ln the event that the activity is proposed within an unorganized

township, the county commissioners shall act in the place of municipal

officers. In the event that the activity is proposed in 2 or more munici-

palities, the respective municipal officers shall act concurrently.
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4704. Appeal

Appeal may be taken to the Superior Court within 30 days after' the

denial of a permit or the issuance of a conditional permit for the purpose

of determining whether the action appealed from so restricts the use of

the property as to deprive the owner of the reasonable use thereof or whir h

constituLes the equivalent of' a taking without compe»sation.

5 4705. Wetlands Co»trol Board

The Wetlands Control Board shall be composed o the Commissioners of

Sea a»d Shore Fisheries and of Inland Fisheries and Game, the Chairman of

the Environmental Improvement Commission, the Chairman of the State Highway

Commission, the Forest Commissioner and the Commissioner of Health and

Welfare or their delegates.

g 4706. Application

Section 470l shall not apply to any alteration of wetlands under taken

as a bona fide emergency action providing that the person undertaking such

action notifies the municipal officers and the Wetlands Control Board withi»

three days of commencing such action, and providing that such ac'tion does

not result in permanent alteration unless authorization be obtained pursuant

to section 4701.

4707. Exemptions

The Wetlands Control Board may by rule or regulation exempt from this

chapter such activity or activities or waive such procedural requirements

as it seems not inconsistent with the purposes of this chapter.

4708. Exception

Nothing in this chapter shall prohibit the normal maintenance or repair

of presently existing ways, roads, or railroad beds nor maintenance and

repair oJ' installations and facilities of any utility as defined in Tit'le

23, section 255, abutting or crossing said wetlands, provided no watercourse

is substantially altered.



4709. Violation

Whoever violates or causes a violation of any provision of this

chapter shall be punished by a fine of not more than $500.

The Superior Court shall also have jurisdiction to restrain a

continuing violation of this chaptex at the suit of any person and., if

necessary, to preserve any of the values and purposes for which this

chapter was passed, as outlined in section 4702, shall order a xestoration

of the affected area to as near its original condition as possible; said

restoration to be undertaken and costs borne by the property owner.

violation is defined as any filling, dredging, draining, depositing,

altering or removal of matex'ials which takes place in coastal wetlands

contrary to the provisions of a valid permit or without a permit having

been issued, and without regard to whether these physical act's were witnessed

as they were being carried out ox whether the action was willfully under-

taken to avoid the intent of this chapt'ex or only innocently undextaken..

Any such filling, dredging, dxaining, depositing, altering or x'emoval of

materials shall be prima facie evidence that it was done or caused to be

done by the owner of such wetlands,.

Inland fish and game w xdens, coastal wardens and all ot'her law

enforcement officers enumerated in section 2003, sha' 1 enforce this chaptex .
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Af'PROVISO I CHAPTER
I

ACT 541-1971

STATE OF MAINE
SY GGViERblGR

5 ~<1

PUBUC LA'g

IN THE YEAR OF OUR LORD NINETEEV HUNDRED
SEVENTY-ONE

H, P. rs99 � L. D. t7o4

AN ACT Providing for the Protection of Coastal Wetlands.

Be it enacted by the Peopte of the State of Maine, as follows:

R. S., T. T2, c. 4sr, sub-c, II, additional. Chapter q~i of Title iz of the
Revised Statutes, E.s en-cted hy chapter 3q8 of the public laws of i967, and as
amended, is further .".merideIl hy adding a Tieiv subchapter II, to read as
fol1ows:

SUBCHAPTER II

ZONING

5 475r. Purpose

The purpose of this subchapter is the promotion of the public safety, health
and welfare, the protectio~ of public and private property and the conserva-
tion of public or private water supplies, wildlife and freshwater, estuarine and
marine fisheries.

Definition

4753. Administration

This subchapter shall be administered by the Wetlands Control Board, as
constituted in section 47o5.

II 4754. Orders

The board may, from time to time, for the purposes of this subchapter,
adopt, amend, modify or repeal orders regulating, restricting or prohibiting
dredging, filling, removing or otherwise altering any coastal wetland, or
draining or depositing sanitary sewage into or on any coastal wetland, or
otherwise polluting the same.

g 4755, Hearing

The board. before adopting, amending, modifying or repealing any such
order, shall hold a public hearing thereon in the municipality in which the
coastal wetlands to be affected are located, and shall give notice by mail to
the municipal officers of such municipalities and to each assessed owner of
such wetlands at least sz days prior thereto, and to the public by publication
in a newspaper published in the county where the wetlands are located, of
the time and place oi such hearing.

For the purposes of this subchapter, "coastal wetlands" are as defined in
section 47oz.



$756. Recording

Upon the adoption of any such order or any order amending, modifying or
repealing the same, the board shall cause a copy thereof, together with a plan
of the wetlands afFected and a list of the assessed owners of such wetlands
to be recorded in the registry of deeds for the county in which such wetlands
are located, and shall mail a copy of such order and plan to each assessed
owner of such wetlands affected thereby, by registered or certified mail, re-
turn receipt requested.

Appeal procedure

Any person having a recorded interest in wetlands affected by any such
order of the board may, within go days after notice thereof, appeal to the
Superiot' Court for the county in which the wetland is situated for the pur-
pose of determining whether such order so restricts the use of the property
as to deprive the ownei of the reasonable use thereof or constitutes the
equivalent of a taking without compensation. If the court so finds, it shall
enter a decree that sucli order shall not apply to the wetland of the appellant,
provided that such decree shall not affect any wetland other than that of the
appellant. The appeal shall be the exclusive method of determining the valid-
ity of said order of the board. Any decree that such order constitutes the
equivalent of a taking without compensation shall not entitle the appellant
or any other person to petition for the assessment of damages by reason of
the adoption of such order.

The board shall cause a copy of such decree to be recorded in the registry
of deeds for the county in which the wetland is situated. After a decree has
been entered providing that any suck order of the board shall not apply to
the wetland involved in the appeal, the board may, after causing an appraisal
to be made, negotiate for the purchase of such wetland, if it deems that ac-
quisition of the same is necessary for the purposes of section g7o2 or y75r.
If purchase, or a written agreement therefor, kas not been effected witkin 6o
days after negotiations have begun, and the board determines that an em r-
gency situation exists which would cause an immediate threat to the public
safety, health and welfare, ta the protection of public or private property, or
to public or private salt water supplies, or to the consen ation of wildlife or
freshwater estuarine or marine fiskeries, the board shall declare that the public
exigency requires the taking of such wetland, anci, with the consent of the
Governor and Council. may acquire in behalf of the State tke fee of such
wetland or any lesser interest therein by eminent domain, the proceedings for
such taking to be in accordance with Title 35, chapter s6g.

Such wetlands or lesser interests therein, so taken, shall thereiipon be under
the jurisdiction ar,d control of the board which shall kohl the same for the
purposes of this subchapter and issue rules and regulations governing the use
thereof.

Any violation of such rules and regulations shall be punishable by a fine af
not more than $tao.

$ 4758. Violation; penalty

Whoever violates or causes a violation of any such order of the board or of
any provision of this subchapter, shall be punished by a fine of not more than
$goo.

The Superior Court shall have jurisdiction to restrain a continuing viola-
tion of any such order or of any provision of this subchapter at the suit of
any person and, if necessary to preserve any of the va!ues and purposes for
which this subchapter was passed, shall order a restoration of the affected
area to as near its original condition as possible, said restoration to be under-
taken and costs borne by the property owner.

R~Q
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ACT 571-1970

Chgftfey 571

AN ACT to Regulate Site Ln»ation of Development
Substantially Affecting Rnsfrenmant.

Pe if enacted by the P»opfe of fhe State of hfoine, an follows;

Scc. t. R, S�T. 48, tf 36r, amended. The 6th and yth paragraphs of
section t6F of T>ttc gd o  the Revised Statutes, as amended by section z of
chapter 4yg of the public laws ol r96y, src further amended to rrsd ss follows '.

ft shall be the duty oF the commission. te ervnty, ' estigesv snvt Cssnv sHvve
tvvne vv»smsvvvvvd ss she tv»rvnsv ~nsrbtr frvr ttrv rvvnvkeinns

, es Fev sv ~vlc nnvt ssvwivt»rvt vv4sh Ae twrhhv ' . nf esn-
~ vsttvng»s»rcrsing the police power of the State, to control, abate and pr»vent
rls» pnnu< mn ii  tbc mr, rvsrr rs, svvd cnsvtsl Astv and prevent dimmution
of the highest snrl best us» of thr natural »nvironrnsnt nf thr Sist» ivy rsrv

frvvrtth nv sn vive»st, fvvh vrv ernvstlr Fvfs, nv tvv ahe psesnvvvhts avivt e04tte&l
The commivsmn shall msk»

rccommvndstmns tn rsch rube»quent Lcgisla ur» with rrspcct to th» clsvsi
6»ation nf ihc vvvevs wstrrs snd coastal fist ~ and sections ther»ol within the
Stat», based upon reasonabl» standards of quality and usc,

k !,r'
The commission shall make recommendations to each Legislature wtth

resp»ct to the contre, abel»ment and prevention of pollution of the air, sweve
«stere, end coastal flats and eeetiena Aevoef other aspects of the natural
environment within the Stat» fee sire ouefrese of raising the efensi4reotione
tendevde Ace»of to Ae fdgdteee fmssnfsl eleee' seatiosr for»le 4at

rneaffy ieeeihie, euefr ueudae' sulaae en etsethede, seats nnd
site eeetisg e4 Ane ffsnlea 4ao rsyl' fee efta bestegt of tfte cftfaetta of tftfu
StnN.



ARTICLE 6. SITF. !.OCAT!ON

OF DEVELOP!«!ENT

CB i Fmding ~ and purpo»c

$ cg» Definitions

Ae used in this subchapter:

486. Enforcemerit

<j g83. 8!atif<cation required

Applicability

<86!<-yo

Personal Services
A!! Other 8 d,a<a<

<6.ace<

Sat<.uonEffectfve IVfgy 9, Ifyyf!

Sec. s. R, S., T. 38, c, 8, aub-c. I, Art. 6, additional. »«brhap«r I ril
chal<< rr 1 rif T« lr !R iif lhr !fr vise<i S<o<iiii i. » i .iiiir.i <i 1 ir <iii < fir r» ii<enilril
by ~ dd<»g i orw Ar<iclr di. t<i rrail;is 1 11

The Le islsture Buds that the ri anomic snd sa«al well brir<g of the rit i rene
of the State ol Maine depend upon <he location of commercial and industrie!
develaprr ants wi<h respect to <he natural rnviraninent of the State: that
many devc!oprnents because of their size snd nature sre rspab<a af cau»<ng
irreparable damage to the people and the environment in thrir»urrounil<ngsi.
that thc location of such developments is too important to be left onlv to the
determination of the owners of such developments snd that discretton must
be vested in st ~ te authority to regulate the lacatian af developments which
may substantial!y a!fact environment,

The purpose of this subchapter is ta provide a Rcaible and practical meant
by whhh the State, acting through thc Environ<nental Improvement Com-
mission, in consult ~ tion with appropriate state agcncim. may ecerctse the
pa!ice power of the State to control the location of those developments sub-
' lanttal!y affecting local cnvir»»»cnt in order to insure that such develop-
ments will be located in a rnai - ai<h will have a minima! adverse impact
on thc natural environment of ~ »arround!ng»

Comrni»sion, "Commission" means the Environmental Improvement
Cammission.

Development which may substantially a!fez< environment. "Develop.
ment which may substantially affect environmrn<" means any comrncrctal
ar industri ~ 1 devclapment which require» a liccn»e from the Environmental
improvement Commission. or which accupiea a land area in excess of so
acres, or which contemplates drilling for or cacavating natural resources,
secluding borrow pits for sand, hll or gravel, regulated by the State Highway
Commtssion and pits of less than 8 acres. or which occupies on a single
parcel ~ ~ tructure or structures ln ence»a of ~ ground area of Bo,ooo square
teat.

Natural environment af a locality. "Natura! environment of a locality»
includes the character. quality and uses of land, air and waters in thc area
hhc!y to be affected by such development, and the degree lo which such
land, «ir and waters sre free from non-naturally occurring contamination.

Person. "Person" means sny person, firm, corpara<ion or a»her legal
entity.

Any person intending to construct or operate a development which msy
substantially affect local cnvironmrn< sha!!. brfor«commencinf con<traction
or operation. notify the cam<ni»iian <n wr«ing of hii intent aml ol th< nature
and location o  such development, The commi»cion»hall within <4 days of
receipt of such notificatian. either approve the proposed !occ;iun or rrhei!ulc
a hearing thereon in the manner hereinafte< provided

s88. Hearings; orders: construction sucperded

In the event that the comrnisrion determine» to h»<d s hearing an a notifica-
tion submitted to it pursuant to section 486. it »ha<! ho!~!»uch br»ring wiil'.in
Bo days of such determination, and»ha	 cause not i<.e of the .'.are, t:m . anil
place thereof ta be given to the person '.»tending the drvc1opineri< and in
addition »hall give pubhc notirc thrri of hy rs«»<ng such notir r to be pub-
!i»hcd in some new»paper ol grneral circnlttion in the proro»e<l lac»l»y, or
if nunc, <n the state paper; the date ol thc Sr»t pub!iraiion to be at <r»st io.
and the last publication to br at !rc»t 3, dav» bc!orr the ilute or thr heiiring

At such hearing the commission»hall »o! iri< anil ri reive tr»<imony <o i<e-
terrnine whether such development will in fact sub»isnti»lly a<fee: the en
vironment or pose a threat to tl.e puh«c'» health, »slety or grnzrs! welfare.
The commissian shall approve a drvrlopme»t proposal whenever it Rinds that,

F<nancial capacity. The propoard drvelopmctnt hss ihr finsncia! capac-
ity and technical ability to meet state air snd water po'!ation i.ontro! »tauri-
' rda, has made adequate provision for»olid waste disposal. the control of
offensive odors, and thc securing and maintenance o  sufficient and bealthfid
water' supplies,

s. Tref!!c rnavemcnt, The proposed development has made adequate
provision for loading, parting and trefgc movement from the deva!opment
area onto public roads,

Ho adverse affect ou natural environment. The proposed development
has made adequate prov!a!an for Stting itself harmonlaua!y into the ea}sting
natural environment and vrill not adversely affect existing uses, scenic char-
acter, natural resources ot property va!ues in the <uunicipality or in adjo!nilng
mern!alps!!ties.

Soil types. The propo»ed development will be built on soil typri which
are suitable ta the nat<ire ol the iin<lertsk<ng.

At hearing» he<i! u<uler this»sr<ion thr bur<!en shall be upon the per»on
pro!iosmg the ileveloprrent to affirmative!y dernonetra<r to thc <o<nmi»sion
that each ol <he criteria lar approval listed m the preceding paragraph» have
bern me<. anil that rhe pub<i<'» hralth safety and gener ~ 1 wrlfarr wil' be
adequately pro<ected.

The romm<»»<an»hei< arlopt, and may amend an<! rrpeal rule» <o< the
conduct of hearings h< ld iir»lrr this»ection in the carne rnanne< c» prov<<fed
for <hr adaption. sinenilmrnt anil repeal of rulr»»l practice brforr <t A
complrte verbatim tran»trip<»hall be made al all hrarir<ga he!<i p<ira«ant
to th<s»rr«on

Within C! days after tbr «arnrnis»ion ad!ourn»»i<y hcanng held under
thrs carrion, <t shs	 make lindings af fact snd i»»ur *ri orilrr granting or
denying permission to the prr»on praposiny such drve!oprncnt to ron»<ruct
or operate the same as proposed, ar granting such permission upon such
terms and con<!itious ss the romn<iss<on may deem»itvi»ah!e <o protei < and
prr»ervc the rnvironmrni and <he public' ~ h<al<h, »afety anil grnrral welfare.

Arty person who hsi notified <he cmnmiaaion, piirsuant <o section CB!, of
hia intrn< to create a devr!opment in<b»tant<ally a%ecting local environment
~ hall, upon recci pt of notice <hat the comrnissian has drterminrd to hold a
hearing under this err«an. immediately defer or susp< nd cons<ruc«an or
operation with respect to such developmen< until thc commis»ion haa issued
ita order after such hearing

!86. Failure to notify commission; hesrtng: injunr<tons; orders

Thc commission may at any time with respec< to any person who hs» corn.
tnenced construction or operation of any devclaprncm wit houi having first
notified the cominiss<on pursuant to section CBB. schrdule anrl conduct a pub-
lic hearing in the manner provided by section 88 ~ with respect to such
d evel op m ant.

The commission may request thc Attorney General ta enjoin any pere<in,
who has commenced construction or operation of any develapment without
having first natiR<d the <omm<asian pursuant to section cs!, from furrher
construction nr operation pending such hearing and order. Within Bo days
of »uch request the A<toro< y General aha'll bring an appropriate civil action.

In the even< that thc commission shall issue an order, denying a person
commencing construction or operation of any development without Srst hsv-
iny notigcd thc co<amis»ion pursuant ta section FBI. permission to continue
surh construction or operation, it may further order such person to restore
thc area affected by such con»taction ar operatian to its condition prior
thercta ar as near as may lie. to the satisfaction of the commission,

All orders is»urd by ihc ommission under this subchapter shall bc enforced
by the Attorney General lt compliance with any ori!cr of thc commis»ion
is not had wiihin the timr period therein specified, the co<nmisstim shall
immediate!y notify the At'oracy General of this fact. Within Bo days there-
after the Attorney Genera! »hsl'. brmg an appropriate civil action designed
to »crore comp!i»are with such order.
<I 88!. Jud<c<s< review

Any person, with respeci to whose development thc rommisaion has issued
an o.der after hearing pursuant to section 888 may wnhin !o days after noiice
of such ord r, appeal there!rom to the Supreme Judicial Court. Notice of such
appeal »hali b» given by t' he appellant to the comrni»»ion. The proceedings
she!! not b< dr novo. Revirw shall be limited to the record of the hearing
before and tlie ordir of thr commission. The court shall decide whether the
camrni»sion ertrd r.gularly and within the scope of its authonty, and whether
the ordet is»upporrrd by substantial evidence, snd on the basis af such deci-
sion msy enter !udgment affirming or nullifying such determination.

This eubrhspter shall not apply to any development in existence or in
possession of applic»Mr statr or local licensee to operate ar und<r construe ~
< inn on J»nuary i, <9!n or tn any development the construction and operatian
of which hec bien»pecifi<ally authorised by the Lr<ziv!ature prior to the
effective dair hriro  or to riublic service cor pot stion <ran»mission lines.

Sec B. Apprapria<ion. 1 'herr is appropriated fmm <hr lirnrral 'Fund thr
~ i<m nf $2o.o<v«a the Fnvii'onmrntal Improvement Caminission to carry iiu<
<hr parpo»r»»l this Ar<. Any iincapendi'rl balance at thr md of June !o,
<uyu shall lie carried fnrwari! ta Ju<ks Bo, <9y<. The breakdown shall hr s»
fo! l<iws:

Fh!VIRONhf Fh!TAL lg!PROVFMEI<!T COhf MISSION



B-9ACT 572-1970

t:hgyter 572

Powers and duties of the caiuinissian

Operation without license pzahibited

tI fats. Defimtions

AN ACT Relating ta Coat tel Conveyance of Petroleum
ffc iz i iiiir i d he Ihz Piofi/r «F Ihr .irv a r/ hfemz, av follows i
Scc. r R S., T. IB. c. L suh-c. fI-A, adilitiansl,  'hzpter 3 nf Title pt aftlir ltriivril hiziurrs i ~ srnrnilril liy sibling ii or w subchapter II-A. ta read~ ndl«ws .

SUBCFIAPTER II.A

OIL DISCIIARGE PRRVENTION AND POLLUTION CONTROI
Pindings; purpose

The Legislature Finds aad declares that the highest and best uses of theseacoast of the State are as a source ai public and private recreation andsolace From the pressures oi sn industrialized society. and as a source ofpublic use snd private commerce ia fizhing, lobztering and gathering othermarine life used and useFul in food production and other carnrnercialactivities

The Legislature further finds and declares that tike preservation af theseaves is a matter of the highest urgency and priority aad that such uses canonly be served cifcctivcly by maintaimng the coastal waters. estuaries. tidalflats. beaches and public lands adjoining the seacoast in as close ta a pristinecondition zs possible taking inta account multiple use accoinmodations nec-essary ta provide the broadest possible promotion of public and private in-terests with the least possible canfhcis in such diverse uses.

Thc Legislature Further finds aad declares that the transfer of oil, petro-leum products and their by-products between vezvets and vessels aad onshorefacilities and vessels within ihc lurisdiciion af the State and state waters i ~a harardous undertaking; that spills, disi.herpes and escape of ail, petraleumproducts and their by-products occurwng aa s result of procedurea invalvedin the transfer aad storage ai such produrts pose threats of great danger anddamage to the mawac, estuarine and adjacent terrestrial environment of theState; ta owners aad users af shorefront property; ta public and privaterecreation; to citizens of the State end other interests deriving livelihoodfrom marine-related activities; and to thc beauty of the hfaine coast; that~ ucb hazards have frequently occurred in the past, arc occurring now andpresent future threats af patentisgy catastrophic proportions, alii of whichare expressly declared to be inimical ta the paramount interests of the Statess herein sct farth and that such state interests autwcigh sny economic bur-dens imposed by the Legi ~ I ~ ture upon those engaged in transFerrlng oil,petroleum product ~ and their by-products and related activities.
Thc Legislature intends by the enactment of this legtslation to exercisethc police power of tbe State through the Enviranrnental Improvement Com.mission by canFerring upon said coinmissian the exclusive power to dealwith the hazards and threats of danger and damage posed by such transfersand rel ~ ted activities; ta require the proinpt cantainment and removal ofpollution occasioned thereby; to provide procedures whereby persons suffer-ing damage fram such occurrences may be promptly made whole: and toestablish a fund to provide for thc inspection and supervision af such activi-ties and guarantee the prompt payment of reasonable damage claims resultingtbcref rom.

The I.cgistaturc Further finds and declares that thc preservation of theublic uses referred to herein is af grave public interest and concern to the
tate in promoting its general welfare, preventing disease, promoting healthand providing for the public safety, and that the State's interest in such preser-vation outweighs any burdens t'f absolute liability imposed by the Legislatureupon those engaged in transferring ail, petroleum products xnd their y-prod-ucts and related activities.

The following wards and phrases as used in thii ~ subchapter shall, unleaaa different meaning is plainly required by the cantcxt, have the fallowfngmeaning:

Barrel. "Barrel" shall mean ez U.S. gallons at 6a degrees Pahrenhelt.
s. Board, "Board" shall mean the Board of Arbitration.

Commission. "Commission" shall mean thc Kavlranmcntaf Improve-ment Commission.

Discharge. "Discharge" means any spilling, leaking, pumping, pom-ing, emitting. cmptyilng or dumping,

Fund. "Fund" shall mean the Maine Coastal Protection Fund
d. Oil. "Oil, petroleum produns and their by-products" means oil ofany kind and in any form including, but not limited lo, petroleum, Fuel oil,sludge. oil refuse, oil ralxed with other wastes, crude olla and ell other liquidhydrocarbons regardless oF specific gravity.

Oil terminal Facility. "Oil termiinal facility" insane any Facility of anybind snd related appurtenances, laeated in, on or under tbe surface of anyland or water, iticluding submerged I ~ iids, which is used or capable of beingused for the Purpose af transferring. Processing ar refining oil. petroleum

products and their by-products. or for the pur sc of storing thc same, butdace not include any facility used or capable o being used to store no motethen Ioa barrel ~, nor any facility not engaged in the transfer af oil, petroleumproducts or their by. products to or from tidal waters af the State A vessel~ hall bc considered aa oil terminal Facility only in the event af a ship ta shiptransfer of ail, petrali um products and their by products. and only thatvessel going to or corning from ihe place al transFer and the oil termmalFacility.

8. Operat ~ or operstar, "Operate or operator' shall incan any personowning or operating an oil tarmliial Facility whether by lease, contract orany other form af agreerncnt.

g. Person "Person" shall mean individual, partnership, joint venture,carparstion ar any group of the Foregoing organized ar united for a busi-ness purpose.

ro Transferred. "Transferred" shall include both anloading znd affload-ing between terminal and vzsiel and vessel to vessel.
Vessel, "Vessel' mcludcs every description of watcrcrah ar othercontrivance used, or capable of being used, as s means of transportation onwater, wh~ther self-propelled or otherwise and shall include barges and rugs.
Pa!lution and corruption af craters and lands of the State prohibited

The discharge ai ail, petroleum products er their by-products into or upasany coastal waters, estuaries, tidal flats, beaches and lands adjoining the
seacoast af the State, or into any river, stream, sewer. surface water drainor other waters that drain iato the coastal waters af the State is prohibited,

Tbe powers and duties conferred by this subchapter shaH be exercised bythe 'Environmental Improvement Caminisaion snd shall be deemed to be an
essential governmental functian in the exercise of thc police power af theState.

Jurisdiction. The powers and duties of the commission under thi ~subchapter shall extend to the areas described in section peg aad to adlatancc of is tnilee hom the coastline af t' he Slate.

Licenses. Licenses required under this subchapter shall be securedfrom the commission subject to such terms and conditions as are set Forth intbbz stibcbaptei.

No person shall operate or cause ta be operated an oil terminal facility.xxdefined in this subchapter without a license.

Expiratfan of licenses. Licenses shall be issued on an annual basi ~and shall expire oa December gtst annually, subject to such terms aadconditions as the commission may determine are necessary to carry out thepurposes af this subchapter.

s, Renewal of licenses. As a condition precedent to thc issuance or re-newal of a license the commission shall reqalre satisfactory evidence thatthe applicant has or is ia the process of implementing state and FederaI plans~ nd regulations For control af pollution related to oil, petroleum proifuctaend their by-products and the abatement thereof when a discharge occurs.
Rxemptionz. Tbe Lcgi ~ iiatura Finds and declares that the likelihood of~ ignificant damage ta marine, estuarine and terrestrial enviranrnent, due tospills of oil, Petroleum product ~ and their hy-products by the following classesof persons. is remote due to thc limtted nature oF their o rations and thesmall quantities stored, and accordingly exempts tihe seine rom the licensing

requirctnents imposed by this section.

A. bfarinae. Persons engaged in the business af servicing the fuel re.quirements of lessors craft, Fishing boats and other cominercial vessehawhere the purr sacr and the cansurncr are the earns entity and thc servicedvessel is F5 feet or less in overall length.

Cert ~ in vessels inz.luded. Licenses issued to any terminal Facility shallinclude vessels used to transport ail, petroleum products and their by.productsbetween the facilhy and vessels wtlhin ~ tate waters.

$ 5etF. Regal ~ tory powers of cotnrnisaion

'The cornmissioa shall Fratn time ta time adopt, ~ mend, repeal and enforcereasonabl ~ rules and regulatians necessary to carry aut the intent of thi ~~ ubchapter,

t, Procedure For adopting rules and regulations. The commission shallpost notice af proposed rules and regulations b publishing an attested copyof such notice ln the state paper, and such ot er daily papers published in
lba State ae it believes will brfng the proposale to the attention td xll hs-teraeted parties, xt least I days prior te holding a Public bearing,
A. Sucb notice shell In additfen contain the tftzte, date and place af tbapublic beerfng.



B. The commission may establish reasonable rules and regulations gov-
erning the conduct o  public hearings under thi ~ subchapter ilncluding
sdjournmente and continuations thereof.

C. Rules and rcgulstians adopted by the commission shell became effec-
tive rg days « tcr linal adjournment af the public hearing.

D Rules and regulations of the commission shall bc seasonably printed
~ nd made availabl ~ ta interested partice.

Emergency rules and regulations without hearing. Upon Snding by
the cornrnissian that an emergency enists requiring immediate rules, regula-
tione ar orders to cgcctivcly deal wftb such emergency, the commission may
withaut hearing adapt such rules and regulations and issue such orders which
shell have the  arcs and cf cct of law, but any rules, regulatione or orden
issued under authority of thi ~ subsection shall be null and void go days
thcresNcr univac sooner adopted in accordance «ith subsection r.

En orcerneru o  rules and rcgulatians. Raise. regulatione and orders
issued by the camnuccian under tbi ~ subchapter shall have the force and
eRect af ievr,

Estent of regal ~ tory povrers, The commission shall have the passer
to adopt rules and rrgu  ~ tiona including but not limited ta the  ollmrlng
matters:

A. Operating and inspection requirements for  acilitiae, veaeehh personnel
~ nd ether matters relating to licensee operations under thi ~ subchapter.

B. Procedures and methods of reporting discharges and other occurrences
prohibited by this subchapter.

C. Procedures, methods, means and equipment to be used by persona
~ object to regulations by this sttbcbapter.

D. Procedures, methods, means and equipment ta be used in tbe removal
o  oil snd petroleum pollutants.

E. Development and implementation of criteria and plane to meet oil and
pctroleurn pollution occurrences of various degrees snd kinds.

F. The eatabliehinent  rom time to time of control districts comprising
srctians of t' he bl ~ ine coast and the establishment o  rules and regulations
to meet the particular requirements of each such district.

0 Requirements  or the safety anil operation of vessels. bargee, tuga,
motor whiclce, matorleed equipment and other equ ament re sting to the
uae and operation o  terminals. facilities and rehncrtee and the approach
and dcpariure fram terminals,  atdlities and regncries.

H Such other rules and reguletiane as the exigencies of any condition
mcy rrquire or such as may reasonably bc necessary to carry out the intent
af this subchapter,

Emergency proclamation; Governor'e powers

Whenever any disaster or catastrophe asists or appears imminent arising
from the discharge of oil. petroleum products or their by-products, the Gov-
ernor shall by proclamation i ac are the fact and that an emergency exists in
any or all sections of the State. ff the Governar i ~ temporarily absent fram
thc State or is otherwise unavai able, the next person in the State who would
act ae Governor i  tbc o%cc of Governor were vacant shall, by proclamation,
declare the fact and that sn emergency esiets i'n any or all sections a  the
State. A copy o  such procismation shall be filed with tbc Secretary of State.
The Governor shall have general direction snd control of the Environmental
 inprovcment Commission snd shall be reepansibie for carrying out the pur-
poses af this subchapter.

In performing his duties under this subchapter, the Governor is author bed
~ nd directed to cooperate with all departments and agencies of tbe Federal
Government, with the of icce and agencies of other states and foreign caun-
trirs, cnd the political subdivisions thereof, and with private agencies in sll
mstirre prrtaining ta s disaster or catastrophe,

ln performing hi ~ dutirs under this subchapter, the Governor ls further
~ uihnrircil snd empovrcrrd:

Urrfcrs, rules earl regni ~ tions. Tn mate, amenti and rescind the nec-
essary orders, rulrs and rcgulationa m carry out this subchajncr within tha
limits o  the authority conferred upon him snd not inconsistent with the
rulre. rcgulationa snd directives o  thc President of the United States ar of
~ ny  cdcral department or agency having spccfgcally suthariscd emergency
functions.

s. Delegation o  authorhy. To delegate any suthmity veswl in him
under thi ~ subchapter, and to provide for tbe subdclegation of any each
~ uthority.

Whenever the Governor ia satisfied that an erne gencjr no longer esists, bs
~ hall terminate the proclamation by another procfamatton af ecting tbe sec-
tions of the State covered by the or gina  proclamation, or any part thereof.
Said proclamation shall be fmblished in such newspapers td the State and
pasted irl elech places as t le cnrerulw, or ths parsocl actfelg  n that capacity,
deems appropriate.

Civil defense. The provisions o  Title sg, chapter 6t, es they shall
~ pply to eminent domain snd carnpeneatian, mutual aid, nnrnunity, aid in
erncrgcncy. right af way, rnfarccmcnt and compensation shall apply to die.
astcre ar catastrophes proclsimcit by the Governor under this subchapter.

jj 6ea Removal Of prohibited dierhargee

Any person discharging ail, petroleum products or their by-product ~ in tbc
manner prohibited by section peg shall lmrncdlately undertake ta remove
~ uch discharge to thc commission's antis action. Notwithstanding ihe above
requirement thc carnmissian may undcrtclcc the removal a  such discharge
~ nd may ret ~ in agents and contracts for such purposes who shall operate
under the direction of the commission.

Any uricsplaincd discharge of ail, petroleum products or their by-product ~
within state jurisdiction ar discharge of oil, petro curn products or their by-
product ~ occurring in wstrre beyond state jurisdiction that for any reason
penetrstes within state junsdiciian shall br rcmovcd by nr nn~trr the direc-
tion af the corrnniseion, Any ccpenses involved in the rcmnvi» I <fiechargce,
whether by the person causing the same, the person repanirir, the seine or
the commission by itself ar through Ite agents or contractors shall bc paid in
the liret instance fram the bfcinc Coastal Protection Fund herrina tcr pro-
vided far and any rcirnhurscmrnte due said fund shell be callcctcd in sr-
«aritance with thc provisions of section 66t.

g fee. Personnel and equipment

The commission shall establish snd maintain at such porte within the
State, and other places as it shall determine, such employeea and equipment
~ s in ite judgment may be necessary ta carry' out the provisions of thi ~ sub-
chapter. The commission may employ, subject to the Personnel Lani, and
prescribe thc duties of such crnployeea. The salaries of such employees and
the cost of such equipment shall be paid from thc Maine Coastal Protection
Fund aetabgsbcd by tbi ~ subchapter. The cominissian and the Maine Mining
Bureau shall periodically consult with each other relative to procedures for
thc prevention of oil tbschargcs into thc coastal waters of the State frccn
ol shore drilling production facilities. Inspection and cnforccmcnt employees
of the commission in their line of duty under thi ~ subchapter shall hsva the
powers of a constable.

$ gdo. En orccmcnt pensltiec

Whenever it appears atter investigation that there i ~ a violation of any
rule, regulation, order or liccnsc issued by the commission, the «ornmission
shall proceed in accordance with the provisions of section ddr, subsection s.

Whoever violates any provisions af this subchapter or any rule, regulation
or order of the commission made hereunder shall be punished by a fsne o 
nat lese than gtoo nor more than $5aoa. Each dey that any violation shall
continue shall constitute a separate ol ense, The provisilons a  this section
~ hall not apply ta any discharge promptly reported end removed by a licensee
in accordance with the rules, regulations and orders of the commission,

Maine Coastal Protection Fund

The Maine Coastal Protection Fund ia established to bc used by the «om-
tnission ss s nonlapsing, revolving  und for carrying out the purposes af thi ~
subchapter. The fund shall be limited to the sum of ge,oao;aoa. Ta this sum
ahaB bc credited all license fees, pena ties and other fees and charges related
ta this subchapter, and ta this fund shall be charged any and all enpenses
of the commission related ta this subchapter, including administrative en-
pensee, caste of removal a  discharges of pollutants, and third party damages
covered by this subchapter.

Moneys in the fund, not needed currently to meet tbe obligations of the
cornrnissian in the exercise of ite respcmsibilitiee under this subchapter shall
be deposited with thc Treasurer of State to the credit o[ the fund, and may
bc invested in each manner aa is provided for by statute. interest received an
such investment shall bc credited to the Maine Coastal Prntcction Fund.

r. Research and development. The Legislature inay allocate not mare
than gioo.oao per annum oi the amount then currrntiy in the  unit to bc devoted
ta research and dcvc apmcnr in the causes, cf ccrc and removal o  pollution
ccueerl by oil, prtrolcum product ~ and their by-products an thc marine en-
vironment. Such ~ ! ocatfone shell bc made in accordanrc with the pravi ~ lans
a  section fg5.

s. Third party damages. Any person claiming to have suffered damages
to real estate or personal property ar loss sd income direct/y ar lndircctly as
~ result of a discharge af oil, pctrolcum products or their by-products pro-
hibited by section deg may apply within 6 months after the occurrence of
~ uch discharge to the commission stating the amount o  damage he claims to
have suf ared ae ~ result ol such discharge. The commission sbail prescribe
qpproprf ~ te forms and dei ~ ils far such application ~ . The commission may,
upon petition, snd lar good causa shown, waive the 6 months limitation  or
filing damage claims,

A. If the claimant, the commission and the person cawing the discharge
can agree to the damage claim, tbe comm salon shall certify the amount
of tha claim and the name of the claimant ta tha Treasurer of State arul
the Treasurer of State shall pay tbe earns from the Makes Coastal Patro-
leam Fund.
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B lf the i!airnani, the commission and thc person causing the discharge
rannot agree as to thc amount o  the damage claim, the c!sim shall lorth-
with lie transiniiteil lor action to the Basr<! ol Arbiltration aa provided in
thi ~ sub«hapici.

C. Third party damage c!aims shall be stated in their entirety in ane
applic ~ iian Damages omitted  rom any claim at. the time the award i ~
made shall be i!tamed waived

D. Damage claims ari ~ ing under the provisions a  this subchapter shall
be recoverab!e only in thc manner pravided under this subchapter, it being
the inttnt of the Legislature that the remedies provided in this subchapter
are e ac insi vs

Board of Arbitration. The Board o  Arbitration shall consist o 
persons, one to be chosen by the person determined in the first instance by
thc coinmission to have caused the discharge, one to be chosen by thc com-
mission io represent the public interest and one person chosen by thc lirst
z appointed inembers to serve as a neutral arbitrator, The neutral arbitrator
shall serve as rhairman. If the s arbiirators fail to agree upon, select and
name ihr neutral arbitrator within io days after their appointmcnt theta the
commission thai! request the American Arbitration Association to utilize ita
procedures for thc selection of the neutral srburator.

A !fo rneinber of thc commission shall ser~e ss an arbitrator.

8 Arbitrators shall be named by their principals within io days after
the commission receives notice of claims arising from a discharge prohib-
ited by section ft!. If either party shall  sd ta select its arbitrator within
ihc said io days the at ter party shall request the American Arbitration
Association to utilize its procedures for the selection o  such arbitrator and
the s arbitrators slia1l proceed to select the neutral arbitrator aa provided
in this section.

C. One Board o  Arbitrstors shall bc established far and hear and de-
ierrnine sll claims arising from or related ta s rominon single discharge.

D. Bearings be ore Boards a  Arbitrators sha!i be informal, and tbe rules
of evidence prevailing in judicial proceedings ahull not be binding. The
beard shall have the power to administer aaths and to require by subpoena
the attendance snd testimony of witnesses, the production a  boolrs. rec-
ords and other evidence relative ar pcrtincnt to the issues represented to
them  or determination.

E. Determinations niade by a majority of the board shall be Sinai, and
such determinatians may be subject to review by e Justice of the Superior
Caurt but only as ta matters relating to abuse a  discretian by the board.

F. Representation on the Board o  Arbitration shall not be deemed an
adinissian of liability  or the discharge.

A. Annual license fees shall be determined an the basis of t/t cent per
barrel of oil, petroleum products ar their by-products trans strad by the
applicant during the !icensing period and shall be paid monthly on the
basis of records certified to the commission. License fees chal! be paid to
the commissio~ and upon receipt by it credited ta the Maine Cosstai Pra-
tec ti on Fun d.

B. Whenever the balance in the  und has reached the limit provided under
thi ~ subchapter license fees shaH be propartionatcly reduced to cover only
~ dministi'ative expenses anrl turns allocated to research and development.

Disburseincnts  rom fund, Moneys in the Maine Coaatat Protecdon
Fund shall be disbursed for the following purposes and na others:

A. Aihninisirative eapenaes, personnel espcnses and equipment costs of
the commission related ta the enforcement o  thi ~ subchapter.

B. Ail costs involved in thc abstcmcni af pollution related to the dis-
charge af oil, petroleum products and their by-products covered by this
~ abc hspter

Sums allocated to research snd development in accordance with this
~ ection.

D. Payinent ol 3rd party claitna awarded in accordance with this section.

E. Payment ol costs a  arbitration and arbitrstore.

p. Payment of cost ~ af insurance by the State ta attend ar implement the
bene its af the fund,

tt. Reimbursements to hf aine Caaats! Pratection Fund, The commits!on
shall recover to the use af the  und all sums expended therefrom, inr!udfng
overdrafts. for the  oHowing purposes: provided that recoveriaa resulting  rom
darnagc due to an oil pollution disaster declared by the Governor pursuant to
~ ection sty shall be apportioned between tha Mains Coastal Protection Fund
and the f!antra! Fund so aa to repay the full costs ta the Oenara! Iruttd af any
banda tseuad as a result of such disaster.

A. Cost ~ incurred by the fund in the abatemeni af s prohibited rlischarge
tncluding !rd party claims when ihc person permitting the same shall
have failed to promptly report the discharge as required by rules and raga-
!aliene o  the commission, and such cast ~ where the person permitung the
prohibited discharge is not a licensee.

B. In the case o  a licinsce promptly reporting a discharge as required by
this article, costa involvtd in the abatement o  any a~ogle prohibited d!s-
charge inctuding grd party claims in eacees of grf.aoo, over and above
payments received under any  ederal program.

C. Requests for reimbursement to the  und for the above costs il nat paid
within yo days of demand shall be turned ovir to the Attorney General
for collection.

Waiver ol reimbursement Upon petition o  the person determined to
bc liable  or reimbursement to the fund for abatement costs under subsection
t!, the commission may. after hearing. waive the right to reiinbuisement ta
tht fund if the commission finds that the occurrence was the result af any
of the fallowing:

B. An act of gavernment, either State, Federal ar municipal

C. An act ol God, which shall mean an ~nforaeeab!c act exclusively oc-
casioned by the violence of nature without the imerference o  any human
~ gc lie y.

Upon such finding by thc cornimssion immediate credit therefor shall be
entered for the party involved. The findings o  the commission shall be con-
clusive as it is the legislative intent that waiver provided m this subsectior
i ~ ~ privilege conferred not a right granted.

i. Licensee shall be liable, A liceasce shall be liable for ail acts and
omiissians of its servants snd agents, and carriers destined for the licensee's
fatdifitiea  rom the time such carrier shall enter state waters until such tirnc
ae the carrier shall leave st ~ te waters.

State need not plead or prove negligence, Because it is thc intent o 
this subchapter to provide tbe means  or rapid and eHective c!ean-up and to
minimize derect dsinages as well as indirect damages and the proliferation of
Srd party claims, any hcensee. agent or servant including carriers destined
for or leaving a licensee'e facility vrhiie within state waters permits or suffers a
prohibited discharge or other polluting condition to tahe place shall be liable io
the State of Maine for all costs of clean-up or other damage iacurred by the
State, In any suit to en cree claims of the State under this section, it shall
not be necessary for the State to plead or prove negligence in any form or
manner on the part of the !icensce, the State need only plead and prove the
fact cd the prohibited discharge or other polluting conditian and that it ac-
curred at faci!ities under the controi of the licensee ar was attributable to
carriers or others for whom the licensee ia responsibl ~ as provided in this
subchapter,

In accordance with subchapter Il the Governor of this State ie authorised
and directed to cxecutc supplementary agreatnanta with any erne or mars of
the ttatee comprising the New England Interstate Water pollution Control
Comrnlesion and the United States for the purpose af hnplementing and
carrying aut thc pravisione, limitations, quallllcations and intent of this sub-
chapter.

The cornrnisaion sha!l include in its recommendations to each Legislature
~ a required by section g6r speci ic recommendatione relating ta the operation
o  this subchapter, specifically inc!uding s license  ee formula to reflect iindi-
vidual licensee eaperience, and fee schedul ~ baaed upon vol ~ tiiiity and tasicity
of petro!curn products and their by products.

The commission shall submit to each Legislature ite budget recammenda-
tiona for disbursement ~ from the fund in accordance «Ith the provisions af
section fft. Upon approval thereof the Stat ~ Controtler ahaU authorize ex-
penditures therefrom as approved by the commission.

I! gf5. Municfpa! ardinances; powers limited

Nothing in this subchapter ahb!l be construed to deny any municipality, by
ardinanra or by law.  rom eaercfsing police powers under any general or
~ pecial act; provided, however, that ordinances and by!awe ln furtherance
of the intent of this aubrhapter an@ promoting the general we! ara, public
hca!t!i and public safety shall be valtd unless lu direct cong!et with t!as pro-
visions o  thfa subchapter or any rale, regulation oe nader of the cecum!aa!sm
adopted under authority of  has subchapter.



Construction

Thf ~ subchapter, being necessary for the general welfare. the public health
and the public safety of tha State and ltp inhabitants, shall ba liberally eon-
' trued to effect the purpoe» eet forth under this subchapter. No rul ~ . regula-
tion or order of the commi»lon shall be stayed pending appeal under the
proelsiIons of this subchapter.

Sec, ~ 1. Ss 'p, Sffs $ dsd, atnended 'Vhe first and end scntcncrs ol the
rd paragraph of section Ct6 of Title,tff nf ihr Revised .'itatntca, ss enacted
!y srrtkm C of rhsptcr all of thr pnhiic laws of tpdrt, arc smrndcrl tn rrarl ss
fni laws

Thrrr shsil hr no discharge of ffrcasr, oil, gasoline, kcroscnr or rri ~ trd prod-
ucts tnto the tn'land watcts ne ines lse astttnoi acu of this State. Any tmrsnn.
corporation or otbcr party that dischargee, or permits to hc dierharftcd,
tfrrasc, oil. ttasolinr. kerosene and related products intn thc inianri waters ae
eaeftfwat of this St ~ tc shalt remove same from said waters.

Sac. g, Rapendtturae, Moneys not cascading Sftoo.ooo which accrue to
the fund prior to June ~, r9yt from legislative appropriations, iicrnsr free,
penalttrs and other fees snd charges related tn this Act, may be eapcndrd hy
thc commission for the purposes described in such legislation.

Sec. C. Appropriation. There is appropriated from the twncrsl Fund thr
eum of jgosxat to carry out thc purposes of this Act. The breakdown shall
be ae follows,

Any uneapendcd balances remaining at June P>, tpyo shall carry to Junc

~ tpyt. K~ May P, i%0

EN Vf RON M EHTAL lbf PRO V EM ENT COMM f SSION

Personal Sereiecs
All Other

 a! $ssveo
I o,ono

SW~



APPENDIX C

MARYLAND

Act 241-1970  wetlands! [Sections 718-731 of Article 55C of the Annotated
Code of Mar land],

Act 242-1970  Wetlands! [Section 15A of Article 15A of the Annotated.
Code of Mar land] .

Act 240 � 1970  Environmental Service Program! [Art icle 338 of the Annotated
Code of Mar land] .

Act 31 � 1971  Power Plant Research and Site Evaluation Program! j Sections
766 � 771  redesignated; originally Sections 763-768! ot Article 666 of
the Annotated Code of Mar land].



ACT 241-1970

HOUSE BILL. NO, 285
METL ANDS

AN ACT to add new Sections 718 through 731, inclusive, to Article 66C of
the Annotated Code of Maryland,  '}967 Replacement Volume!, title "Natural
Resources," to follow immediately after Section 717 thereof, and to be
under the new subtitle "Mettands"; and to repeal Section 485 of Article 27
of the Annotated Code of Maryland  'f967 Replacement Volume!, title and sub-
title, "Crimes and Punishments," subheading "Rivers, Harbors, etc+"; and
to repeat Sections 45, 46 and 47 of Article 54 of the Annotated Code of
Maryland �968 Replacement Volume!, title "Hali of Records," subtitle "Land
Patents," to provide a State policy for the preservatior of wettanas in the
State; to regulate the filling and dredging of wetlands; to authorize the
Secretary of Natural Resources with the advice and consent of the Maryland
Agricultural Commission to promu'lgate rules and regulations; to authorize
the Secretary of Natural Resources to prohibit certain activities on speci-
fied wetlands; to provide for an inventory of private wet'lands; to provide
certain protections to riparian owners; and generally dealing with both
State and private wetlands; and to repeal sections generally dealing with
the removal of sand ~nd grave'l, ownership of accretions, improvements on
lands bounding navigable waters, and the liability of riparian owners, with
the general context of said sections to be incorporated into the new Sec-
tions 718 through 73I, inclusive.

SECTION 1 Be it enacted by the General Assemb'l y of Mary'land, That Sec-
tions 718 through 731, inclusive, be and they are hereby added to Article
66C of the Annotated Code of Maryland �967 Replacement Volume!, title
"Natural Resources, " to follow immediately after Section 717 thereof, to
be under the new subtitle "Met'lands," and all to read as follows:

Wetlands

In General

718.

It is declared that in many areas of the State much of the wetlands
have been tost or despoiled by unregulated dredging, dumping, fi'lling, and
like activities, and that the remaining wetlands of this State are 3h. jeop- .
ardy of being lost or despoi'led by these and other activities; that such
loss or despoliation will adversely affect, if not entirely eliminate, the
value of such wetlands as sources of nutrients to finfish, crustacea and
shellfish of significant economic value; that such loss or despoliation will
destroy such wetlands as habitats for plants and anima'ls of significant
economic value and wil'l eliminate or substantially reduce marine commerce,
recreation and aesthetic enjoyment; and that such loss or despoliation will,
in most cases disturb the natural ability of tidal wetlands to reduce flood
damage and adversely affect the public health and welfare; that such loss
or despoliation will substantially reduce the capacity of such wetlands to
absorb silt and will thus result in the increased silting of channels and
harbor areas to the detriment of free navigation, 'Therefore, it is declared
to be the public policy of this State, taking into account varying ecological,
economic, developmental, recreational and aesthetic values, to preserve the
wetlands and to prevent the despoliation and destruction thereof.
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719.

 a} "State wetlands" means a'1'1 land under the navigable waters of the
State below the mean iiigh tide, which is affected by the regular rise and
fal'1 of the tide.. Such wetlands, which have been transferred by the State
by a valid e. ant, lea:e or patent or a grant confirmed by Article 5 of
the Declaration of Rights of the Corstitution of Haryl-.nd, shall be con-
sidered "private wet'land" to the extent of the interest so transferred.

 b! "Priva.e wetlands" means al 1 lands not considered "State wet'lands"
bordering on or '.yinq beneath tidal waters, which are subject to regular or
periodic tidal action and which support aquatic growth. These include wet-
lands, which have been transferred by the State by a valid grant, lease or
patent or a grant confirmed by Article 5 of the Declaration of Rights of the
Constitution of Maryland, to the extent of the interest so transferred.

 c} "Dredging" means th remova! or displacement by any means of soil,
s ' l dy gravel ~ shel ! s or othe' material ~ whether of intrinsic value or not,
from State or privat wetlands affected by the regular ebb and f'low of the
tide.

 d! "i-il ling" means either the displacement of navigable waters by the
deposition into wetlands affected by the regular ebb and f'1 ow of the tide of
soil, sand, gravel, shel 1 s or other material; or the artificial alteratiori
of navigable wete. level s by physical structures, drainage ditches or other-
wi se.

 e! "Person' me~ns any r atura1 person, partnership, joint stock compan! .
unince porated a" soci ".ion o; society, or the State and any agency tli."..reof�
or muni".ipel or pal itica'1 subdivi sions or other corporation of any char-.",ter
wnatsoever.

 f! "Regular o; pei icdi tidal action" means the rise and fa'll of' .'ne
sea 'hat is prod< =e ' by the attraction of the sun and the moon uninfluenced
by;.'inds or othe circum-tances.

State <wetlands

72 Q

Toe owrtci of l oner bounding on navigable waters shel 1 be entitled to
all natura i;.r et'.ons to said 1~nd and to make improvements into the waters
iri front of said '!arid fo,- 'he purposes of prt serving his access to navigable
water or ~ or protect';;q nis shor . against erosion. Af ter an improvement has
been constr ucted, it .-hal 1 b;come the proper ty of the owner of the land to
which it is attached, i~one of the rights covered under this subheading
shal 1 exclude the ow.er from develop',ng other uses as approved by the Board
of Public <4orks.
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721 ~

It shall be unlawfu'I for any person to dredge or fill on State wetlands,
except to the extent that he has been issued a license to do so by the Board
of Public 'Aorks. The provisions of this section shall not apply to the
dredging of seafood products by licensed operators, the harvesting of sea-
weed, mosquito control and abatement as approved by the State entomologist,
the improvement of wildlife habitat or agricultural drainage ditches as
approved by on appropriate agency. In order to aid the Board of Public Works
in the determination of whether a license to dredge or fill State wetlands
shou'ld ba issued, the Secretary of Natural Resources, after consultation
with interested fedora], state and local agencies and appropriate agricu'I-
tura'I agencies, and after taking of such evidence and holding of. such hearings
as the Secretary thinks advisable, sha'l 1 submit a report indicating whether
the license should be granted and, if so, the terms, conditions and considera-
tice which should be required. The Board of Public 'llorks after a hearing in
the 'local subdivision affected sha'll then decide if issuance of the license
is in the best interests of the State, taking into account the varying eco-
logicall, economic, developmental, recreational and aestheti c values each
application presents, and if it so decides, shall issue a license for such
consideration, and according to such terms and conditions as it deems advis-
able. All 'licenses sha'fl be in writing. Any person violating the provisions
of this section shall be deemed guilty of a misdemeanor, and upon conviction~
fined not less than five hundred dollars  $/00.00! nor more than one thousand
dollars  $1,000!. Any person who knowingly violates the provisions of this
subheading shall be liab'Ie to the State for the restoration of the affected
wetland to its condition prior to such violation insofar as that is possible.
The appropriate court shall specify a reasonable time for completion of the
restoration. The provision of this section shall not apply to any operations
for dredging and fil 'ling being conducted as of July l, 1970, as authorized
under the terms of an appropriate permit or 'license granted under the pro-
visions of existing State and Federal law.

Private Metlands

722.

The Secretary of Natural Resources, with the advice and consent of the
Mary'land Agricultural Commission and in consultation with the appropriate
agencies within the affected political subdivision, may from time to time,
for the purpose of pr omoting the public safety, health and welfare, and pro-
tecting public and private property, wildlife and marine fisheries, promul-
gate rules and regulations governing dredging, filling, removing or otherwise
altering or polluting private wetlands. The Agricultural Commission, within
sixty days of receiving any proposed rules and regulations from the Secretary,
shal'I convey its decisi on concerning the adoption or rejection of such rules
and regulations to the Secretary; and if this is not done, such rule or regu-
lation sha'I'I be considered approved by the Commission. Such rules and regu'Ia-
tions may vary as to specific tracts of wetlands because of the character of
such ~tlands.



723.

Notwithstanding any rule or regulation promulgated by the Secretary of
Natural Resources for the protection of private wetlands, the foll owing uses
sha'll be lawful on those lands included in the Secretary's inventory of
private wetlands:

�! Conservation of soil, vegetation, water, fish, shellfish, and
wi 1 dl i Fe.

�! Trapping, hunting, fishing, and she'l 1fi shing where otherwise
1 ega'l 1 y permi t ted.

�! Exercise of riparian rights to make improvements to lands bounding
on navigable waters to preserve access to such navigable waters or to protect
the shore against erosion.

724.

The Secretary shal 1 prompt'l y make an inventory of all private wetlands
within the State. The boundaries of such wetlands shall be shown on suitable
reproductions or aeria1 photographs to a scale of' one inch equals two hundred
feet with such accuracy that they will represent a class 0 survey. Such
maps shall be prepared to cover entire subdivisions of the State as deter-
mined by the Secretary. Upon comp'letion of the private ~etlands boundary
maps for each subdivision and adoptan of proposed ru'les and regu'1ations
governing activities on such wetlands as provided by Section 722, the Secre-
tary shell hold a public hearing in the county of the affected wetlands.
The Secretary sha11 give notice of such hearing to each owner as shown in
tax records of al'l lands designated as wet'land as shown on such maps, by
registered mail not less than thirty days prior to the date set for such
hearing. The notice sha'1 include the proposed rules and regulations. The
Secretary shall a1so cause notice of such hearing to be published at least
once not more than thirty days and not fewer than ten days before the date
set for such hearing in a newspaper or newspapers published within and haveing
a general circu'lati on in the county or counties where such wetlands are lo-
cated. After considering the testimony given at such hearing and any other
facts which may be deemed pertinent and after considering the rights of af-
fected pr operty owners and the purposes oi this subheading, the Secretary
shall establish by order the bounds of each of such wetlands and the rules
and regulations applicab!e thereto. A copy of the order, together with a
copy of the map depictino such boundary l~nes, shall be filed among the land
records in all counties affected after Final appeal of such, if any, has
been completed. The Secretary shall give notice of such order to each owner
of record of all lands desi gnated as such wetlands by mai'ling a copy of such
order to such owner by registered mail. The Secretary shall a'iso cause a
copy of such order to be published in a newspaper or newspapers published
within and having a general circulation in the county or counties where such
wetlands are located.
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725.

Any person having a recorded interest in land affected by any such rules
and regulations, may appeal the rules and regulations and the designation of
his land wi thi n the inventory to the Board of Review of the Oepartment of
Natural Resources as provided by Section 237 of Article 41 of the Annotated
Code. This proceeding shal'1 be held in the county in vNich the land is lo-
cated, and the Board sha11 view the land in question, If such person is dis-
satisfied with the decision of the Board, he may, within thirty days after
receiving notice thereoF, peti ti on the circuit court in the county in which
the land is located to determine whether such rul=s cr regulations so restrict
the use of his property as to deprive him of the pract'ca'l uses thereof and
are therefore an unreasonable exercise of the police power, because the order
constitutes the equivalrent of a taking without compensation. The court in a
jur y trial at the election of ei ther party shal l hear the case de novo with-
out the right of, emoval and the appeal sha11 not be subject to the provisions
of the Administrative Procedure Act. In weighing the appropriate exercise
of the police power, the court shall consider the importance of the land to
marine life, shell fish, wildlife, prevention of sil tation, floods and other
natural disasters, the public health and welfare, and the public policy set
forth in this subheading. 1'F the court find the ruling to be an unreasonable
exercise of the police power, as aforesaid, the court shall enter a finding
that such ruling shall not apply to the land of the petitioner; provided,
however, that such finding shall not affect any other land than that of the
petitioner. The Secretary shal1 cause a copy of such Finding to be recorded
forthwith in the land records. The decision of the Circuit Court may be
appealed by either party to the Court of Appeals.

726.

Any person proposing to conduct an activity upon any wetland which is
not permitted by rules and regulations adopted under the provisions of Sec-
tion 722 sha11 fi'le an application for a permit with the Secretary, in such
form and with such information as the Secretary may prescribe. Such applica-
tion shall include a detailed descri ntion of the proposed work and a map
showini the area of wet/and directly affected, with the location of the pro-
posed work thereon, together with the names of the owners of record of ad-
jacent land and known claimants of water rights in or adjacent to the wetland
or whom the applicant has notice. The Secretary shal 1 cause a copy of such
application to be mailed to the chief administrative officer in the county
or counties where the proposed work or any part thereof is located. No sooner
than thirty days and not later than sixty days after receipt of such applica-
tion, the Secretary or his duly designated hearing officer shall hold a pub'lic
hearing in the county where the land is located on such application, The
Secretary shal'1 cause notice of such hearing to be published at least once
not more than thirty days and not fewer than ten days before the date set for
the hearing in a newspaper published within and having a general circu1ation
in each county where the proposed work, or any part thereof, is located, All
applications and maps and documents relating thereto shall be open for public
inspection at the offices of the Secretary, and the chief administrative
officer in the county. At such hearing any person or persons may appear and
be heard. No person may make such an application within eighteen months of
the denial of a prior application for the same type permit or the final de-
terminationn of any appeal of such denial.
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727.

In granting, denying or limiting any permit, the Secretary or his duly
designated hearing officer shall consider the effect of the proposed work
with reference to the public health and we'lfare, marine fisheries, shel}-
fisheries, wildlife, economic benefits, the protecti on of life and property
from flood, hurricane and other natural disasters, and the public policy set
forth in this subtitle, In granting a permit the Secretary may limit or im-
pose conditions or limitations designed to carry out the public po'licy set
forth in this subtitle.

The Secretary may require a bond in an amount and with surety and con-
ditions satisfactory to it securi~g to the State compliance with the condi-
tionss and limitations set forth in the permi t. The Secretary may suspend or
revoke a permit it the Secretary finds that the applicant has not complied
with any of the conditions or limitations set Forth in the permit or has ex-
ceeded the scope of the work as set forth in the application. The Secretary
shall state upon his record, his findings and reasons for a'll actions taken
pursuant to this section. The Secretary shall cause notice of his order
issuance, denial, revocation or suspension oF a permit to be published in a
newspaper published within and having a general circulation in the county or
counties wherein the wetland lies. An appeal of the order may be taken to
the Board of Review of the Department of Natural Resources as provided by
Section 237 of' Article 41 of the Annotated Code by the applicant or the
county or municipal goverment in which the land is located. This proceed-
ing shall be in the county where the land is located and the Board shall
view the affected land.

728.

Any party to the appeal to the 8oard of Review may take an appea'l within
thirty days after the decision of the Board of Review to the ci rcui t court in
the county in which the !and is 'located. The court in a jury tria'1 at the
election of either party shall hear the case de novo wi thout the right of
removal, and the appeal sha'll not be subject to the Administrative Procedure
Act. If the court fiends that the acti on appealed from is an unreasonab'le ex-
ercise of the police power, it may set aside or modify the order.

729.

The court may order the State to pay court costs due because of any
appeal made pursu>nt to Secti on 725 or 728, i, '.t f inds that the Financia'1
situation of the person so appealing warrants such acti on,

730.

Any person who violates the rules and regulations validly promulgated
by the Secretary or any provisi ons of this subheading shall be punished by a
fine of not more than one hundred dollars  $100,00! or imprisonment for not
more than one �! month, or by both such fine and imprisonment. Any person
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ACT 242-1970

H0VSS ALL No. 286
NKTL ASS

AN ACT to add new Sectio~ 15A to Article 78A of t.he Annotated Code of Nary-
land �969 Replacement Vo3.ume!, title "Public Works," subtitle "Board of
Public Works," to follow immediately after Section 15 thereof, pertaining
to conveyances by t,he Board of Pub1ic Works of title to lands owned. by the
State due to their relationship to the waters of the State.

SECTION 1. Be it, enacted by the General Assembly of i<aryland, That new
Section 15A be and it is hereby added to Article 78A of the Annotated Code
of Maryland �.969 Replacement Volume!, title "Public Works," subtitle "Board
of Pub3.ic Works," to follow imtMdiately after Section 15 thereof, and to read
as follows:

15A.

 a! The Board of Public Works shall not convey a title to 3.and owned
by the State due to its relationship to ths waters of the State t;o any person
other than the riparian owner or proprietor of t,hs land abutting the land
being conveyed . The Board may only make such a conveyance after seeking the
advice of the Department of Natural Resources, appropriate agricultural
agencies, including the Naryland Agricultural Commission and, the Agricultural
Stabilization and Conservation Committee and. the Soil Conservation District
Committee cf the county in which the land is located, and other interested
Federal and State agencies. Prior to such a conveyance, there must be a
public hearing, with proper notice, in the county in which the land is lo-
cated, after which a written decision must be rendered. by the Board justify'-
ing its action, taking into account the best interests of the State with re-
spect to the varying eco3.ogical, economic, developmental, agricultural, re-
creational and aesthetic values of the area under consideration. This docu-
ment shall be maintained in. the permanent records of the Board and be open
to pub3.ic scrutiny.

 b! The provisions of this section shall not affect the title to
interests conveyed by t,he State prior to July l, 1970, by a valid grant,
lease or patent or a grant confirmed by Article 5 of the Declaration of
Rights of the Naryland Constitution. ln addition thereto, the provisions of
this section shall not prohibit the approval of the conveyance af any such
land for which application for conveyance was made and approved by a majority
of the Board of Public Works prior to July 3., 1970.

 c ! The provisions of this section shall not deprive any riparian
owner or proprietor of any riparian rights, privilege or enjoyment that
he had prior to July 1, 1970.

 d! The provisions of this section shall not affect the provisions of
Section 15A and 15B of the Code of ths Public Local Laws of Worcester County.

SEC . 2 ~ And be it further enacted, That this Act shall take effect
July 1, 1970.
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Article 338

ENVIRONMENTAL SERVICE

1. Legislative intent; purposes of article.

To assist with the preservation, improvement, and management of
the quality of air, land, and water resources, and. to promote the
health and welfare of the citizens of the State, it is the intention
of the General Assembly in enactment of this article to exercise the
powers of the State of Maryland to provide for dependable, effective,
and efficient purification and disposal of liquid and solid wastes,
to encourage reductions in the amount of waste generated and dis-
charged to the environment, and to serve its political subdivisions
and economic interests. For these purposes, the General Assembly
creates an in5trumentaiity of the State of Maryland constituted as
a body politic and corporate to provide waste purification and dis-
posal services in compliance with State laws, regulations, and poli-
cies governing air, land, and water pollution to public and private
instrumentalities, and with safeguards to protect the autonomy of
the political subdivisions and the rights of the private entities
it serves.

2. Creation and organization.

 a! C'reated; inatrumenta2ity o f' Stale; agcnoy~ o f Department o f
iiatural Resources. There is created a body politic and corporate
to be known as the Maryland Environmental Service," hereinafter
referred to as the Service. The Service is constituted as an instru-
mentality of the State of Maryland, and the exercise by the Service
of the powers conferred by this article shall be deemed and held to
be the performance of an essential governmental function of the State
of Maryland. For purposes of executive organization, the Service
shall be an agency within the Department of Natural Resources, and
the exercise of a'1 powers and functions of the Service shall be
subject to the authority of the Secretary of Natural Resources as
set forth in Art' cle 41 of this Code or elsewhere in the laws of
Maryland. However, the Secretary's authority to transfer functions,
staff or funds set forth n 5 234 d! of Article 4l of this Code
shall not be applicable o the Service.

 b! Of fioers ana board o f directoro genera22y. There shall be
three o f f icers of the Service: a director, a secretary, and a
treasurer. The director, secretary, and treasurer shall be appointed
solely with regard. to their qualifications for the duties of their
offices by the Secretary of Natural Resources, wit?i the approval of
the Governor, and they shall serve at the pleasure of the Secretary
~f Natural Resources. The director, secretary, and treasurer shall
receive such compensation as may be provided in the State budget.
rhe d rector, secretary, and treasurer shall comprise the board of
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directors of the Service. Two members of the board of directors
shall constitute a quorum for the transaction of business of the
board. The affirmative vote of at least two members shall be
necessary for any action taken by the board of directors. No va-
cancy in the membership of the board of directors shall impair the
right of a quorum to exercise all the rights and perform all the
duties of the board of directors. The director shall be the ad-
ministrative head of the Service and the presiding officer of the
board of directors. lie shall be responsible for the exercise of
a 1 powers and duties ccnferred upon the Service by the provisions
o . this article except for those powers and duties specifically
conferred by this article on the secretary, treasurer, or on the
boa"d of directors.

 c! Staff; operat ng ezpense8, The staff of the Service shall
consist of such employees as may be necessary to carry out the duties
of the Service. The director shall appoint and remove the staff of
tne Service in accordance with the provisions and restrictions of
Article 64A of the Annotated Code of Maryland, title "Nerit System";
except that such positions within the Service as may be designated
by the director, with the approval of the Secretary of Natural Re-
sources, as technical ana professional positions for the operation
and support of the Service shall be unclassified positions and shall
receive such salaries as shall be set by the Secretary and provided
in the State budget. The other employees of the Service shall be
classified employees. Provision shall be made in the State budget
for the payment of compensation to the employees of the Service and
for the payment of general operating expenses of the Service from
general funds.

 d! L'sties of eecretarg, eopiee of record8 and documenta. The
secretary shall keep a record of the proceedings of the board of
directors and shall be custodian of all books, documents, and papers
filed with the Service and of the minute book or journal of the
Service and its official seal. He may cause copies to be made of all
minutes and other records and documents of the Service and give
certificates under the official seal Of the Service to the effect
that. the copies are true copies. All persons dealing with the
Service may rely upon the certificates, and such copies when certified
shall be received as evidence in any court of law or equity, or before
any judge, justice of the peace, or other tribunal in this State, in
the same manner and with the same effect as if the original books,
papers, entries, records, or proceedings were themselves produced.

 e! Dutiee and bond of treaaurer. The treasurer shall develop
and maintain a detailed and. accurate accounting system for all fi-
nancial transactions of the Service, and he shall perform other
duties relating to the financial affairs of the Service as required
by law or by directive of the board of directors. Unless any
moneys of the Service are otherwise held by or payable to a trustee
appointed pursuant to a resolution authorizing the issuance of bonds
or notes or under a trust agreement securing such bonds or notes,
the treasurer shall receive the monies of the Service, and, until
otherwise prescribed by law, deposit them, as soon as received, to



the credit of the Service in such bank or banks located in the
State of Maryland as he may, from time to time�with the approval
of the board select, and shall disburse the same for the purposes
of the Service according to law, upon his warrant and not other-
wise. The treasurer shall, upon entering the per ormance of his
duties, be covered by a surety bond in accordance with the pro-
visions of 55 46 through 50 of Article 78A of the Annotated Code
of Maryland.

 f! Piuties of Attorney Genes aL. The Attorney General of
Maryland shall be the legal advisor for the Service and the board
of directors in carrying out their duties under this article; he
shall enforce compliance with the requirements of this article
through any appropriate legal remedy and prosecute violations in
accordance with the provisions of this article,.

 g! Sevvi ce exempt fram sublet Le "Llepa~tmen t o f Pub Li c Improve-
ments" af ArticLe 78A. The Service shall be exempt from the pro-
visions of Article 78A, subtitle "Department af Public Improvements,"
but shall be subject to all of the other applicable provisions of
this article.

5 3. Definitions.

 a! Gene2 aLLp. As used in this article, the words and terms
listed in this section have the meanings given, unless the context
clearly indicates another or different meaning or intent.

 b! Iiquid vaa0e. The term "liquid waste" means any water-
carried wastes or wastes which are liquid in nature created in and
carried away, or to be carried away, from residences, institutions,
industrial establishments, commercial establishments, or any other
public or private building, structure, or faci lity.

 c! So Lid ~aster. The term "solid wastes" means all putrescible
and nonputrescible was e materials which are not gaseous or liquid,
and the term includes garbage, rubbish, ashes, incinerator residue,
waste water treatment residue, street cleanings, dead animals, de-
molition and construction debris, household app1iances, automobile
bodies, offal, paunch manure, and solid wastes from commercial or
industrial activities.

 d! P1un~c~paLi ty. The terr 'munic' pality" means any county,
municipal corporation, sani=ary district, State or local agency, or
other public body or agency created or established by or pursuant
to State or local law, ordinance, or resolution and having juris-
diction over disposal of liquid wastes or solid wastes or established
for the purposes of collecting, transporting, purifying, or dis-
posing of liquid or solid wastes.

 e! Sezuice repz,on. The term "service region" means a geographic
area which the Service designates and within which the director,
after consultation with the municipalities affected, shall cause sur-
veys, plans, studies, and estimates to be made for the purpose of



determining the most dependable, effective, and efficient means of
providing services through solid waste disposal projects or waste
water purification projects. Service regions shall be based upon
needs set forth in approved state-county master water and sewerage
plans, or solid waste disposal plans, if any, adopted pursuant to
Article 43 of the Annotated Code of Mary's.and, but. may also take
account of other plans and studies.

 f! SGrvice district. The term "service district" means a geo-
graphic area established by the Service, after consultation with the
municipalities affected thereby, for the purpose of providing waste
water purificat.ion projects or solid waste disposal projects. Ser-
vice districts may encompass areas containing projects of the Ser-
vice as well as nonduplicating, noncompetitive projects owned and.
operated by municipalities and persons. Service districts shall be
based upon approved state-county master water and sewerage plans or
solid waste disposal plans, if any, adopted pursuant to Article 43
of this Code but may also take account. of other plans and studies.

{g! r"erson. The word "person" means any natural person, indi-
vidual, firm, partnership, association, cooperative, corporation,
or other entity that, under the State or federal law, has responsi-
bility for waste water or solid waste disposal; but. the word does
not include any natural person, individual, firm, partnership,
association, cooperative, corporation, or other entity receiving
or entitled to receive waste water collection or solid waste collec-
tion services from a municipality.

 h! So'Li d uaste disposaL pr oj ea0. The term "solid waste dis-
posal project" means the services, facilities or p-operties used or
useful or having present capacity for future use in connection with
the transporting, compacting, burying, incinerating, composting, or
otherwise disposing of solid waste; the term includes land, buildings,
rail or motor vehicles, barges, boats, and all properties and rights
therein and appurtenances thereof.

 i! Dire~to~. The word "director".means the director of the
Environmental Service.

 j! Maeve ~ates purification p2 ojeet. The term "waste water
purification project" means the services, facilities, or properties
used or useful or having present capacity for future use in
connection with the reception of liquid wastes from the collection
system of a municipality or person, or sludge or other pollutants
removed from liquid wastes, for the purpose of transporting, treat-
ing, stabilizing, purifying or disposing of the liquid wastes or
sludge or other pollutants removed from the liquid wastes, including
treatment facilities of all kinds, and all properties and rights
therein and appurtenances thereto.

 k! Coat, The word "cost" as applied to a solid waste disposal
project, a waste water purification project, a service area, a



service district, or to any activity undertaken by the Service, in-
cludes: the cost of construction or acquisition, including the pur-
chase price of any existing project or the cost of acquiring all
right, title, or interest of the project, and the amount to be paid
to discharge all obligations necessary to vest title to the project
or any part thereof in the Service; the cost of any reconstruction,
extension, enlargement, alteration, repair or improvement; the cost
of all lands, properties, rights, easements, interests, franchises,
and permits acquired; the cost of all labor, machinery and equipment,
financing charges, interest prior to and during construction and for
one year after completion of construction; the cost of revenue esti-
mates, engineering and legal services, plans, designs, specifications,
surveys, investigations, demonstrations, studies, estimates of cost,
other expenses necessary or incident to determining the feasibility
or practicability of any such acquisition, improvement, or construc-
tion, administrative expenses, and other expenses as necessary or in-
cident to the financing herein authorized, and to the acquisition,
operation, maintenance, improvement, construction of liquid and solid
waste project. facilities and the placing of the same in operation by
the Service. Any obligation or expense incurred by the Service prior
to the issuance of bonds under the provisions of this article for en-
gineering studies and for estimates of costs and revenues and for
other technical or professional services which may be utilized in
the acquisition, improvement., or construction of such facilities may
be regarded as a part of the costs of the facilities.

�! Pxojecf. The term "project" means a solid waste disposal
project or a waste water purification project, as the case may be�

5 3B. Responsibilities and activities; limitation upon powers.

The Service shall be responsible for carrying out the following
general activities, with lim' ta ions as provided:

 a! Planning, integration and establishment of geographic service
regions and districts, in cooperation with the affected municipalities,
and based upon approved state-county master plans for water and sewer-
age, and solid waste disposal as provided for in Article 43 of the
Annotated Code af Maryland, as weil as other plans and studies per-
mitted by this article.

 b! Research and developmen al studies and investigations into
improved methods and technique of liquid and solid wastes acquisition,
transportation, processing, purification, disposal and management, and
technical consultation and assistance to design, management and op-
erating personnel of the Service and, pursuant to an order or upon
request, to appropriate municipalities or persons possessing similar
responsibilities.

 c! To the extent deemed appropriate in each particular instance,
acquisition, design, construction, reconstruction, rehabilitation, im-
provement, operation, maintenance and repair of waste water purifi-
cation and solid waste disposal, projects, either pursuant to an order
of the Secretary of Health and Mental Hygiene or the Secretary of
Natural Resources as further provided for in $5 8 and 9 of this article,



or pursuant to a mandatory agreement to provide requested services,
as provided for in 5 6 of this article, or pursuant. to an approved
five-year plan, as provided for in $5 of this article.

 d! Anything in this article to the contrary notwithstanding, the
Service shall not have authority or power to acquire, construct,
operate or otherwise establish a waste water purification project or
solid waste disposal project, as the case may be, for any area or dis-
trict which, in the determination of the Secretary af the Department

fiealtl and l~ienta» Hygiene is receiving adequate service f rom a
»ro-,' ..cK owned by a municipality and operated in compliance with
a ~plicable laws and regulations, or for any area or district which,
ir: the dc term-'nation o!- .'.he aforementioned Secretary, will, within

reasonable time -' det.e -mined by said Secretary, receive adequate
.;~ rvice from a proj~c' owned by a municipality and operated in com-
f.liance with applicable laws and regulations, except upon the re-
in;est of the appropriate municipality and pursuant to a voluntary
contract between the Service and such municipality.

5 4. Powers generally,

The Service is granted and has and may exercise all powers neces-
sary for carrying out the purposes of this article, including, but
not limited to, the following rights and powers:

 a! Perpetua| corporate existence. To have perpetual existence
as a corporation;

 b! Bylaw', ruLes, regulatione, etc. To adopt bylaws, rules,
regulations, policies, and procedures for the regulation of its
affairs and the conduct of its business, subject to the approval
of the Secretary of Natural Resources;

 c! Off't.cial seal. To adopt an official seal and alter the same
at pleasure;

 d! Of fice faci li ties. To maintain an office or offices at such
place or places as it designates, subject to the approval of the
Secretary of Natural Resources;

 e! Agents, ei~ploi~ees and eervant8. To appoint agents, employees,
and servants, subject to the approval of the Secretary of Natural
Resources, and to prescribe their duties and to fix their compensation
as set forth in this article;

 f! Sui juris. To sue and be sued;

 g! if;.c;~iai ti on, construction, operatz on, et'c., of pro sects; p2 0-
,ject rul 6 and reguFati ons; purchaee, levee, aaLe, etc., of franchise
and p~ ape rtgi . To acquire, construct, reconstruct, rehabilitate, im-
prove, maintain lease as lessor or as lessee, repair and operate pro-
jects within or without the State of Maryland and to establish reason-
able rules and regulations for the use of any project, and to acquire,



purchase, hold, lease as lessee, and use any franchise and any prop-
erty, real, personal or mixed, tangible or intangible, or any in-
terest therein necessary or convenient for carrying out the purposes
of the Service and to sell, lease as lessor, transfer, and dispose
of any property or interest therein at any time acquired by it;

 h! Acquisition of ~eaL property and eater righte genez'ally;
eminent domain. To acquire by gift, purchase, or the exercise of
the right of eminent domain, in the manner prescribed by Article 33A
of the Annotated Code of Maryland, as from time to time amended,
real property or rights in real property or water rights in connec-
tion therewith; and at any time after the ten days following the
return and recordation of the verdict or award in any condemnation
proceedings, the Service may enter and take possession of the
property so condemned, upon first paying to the clerk of the court
the amount of said award and all costs taxed to that date, not-
withstanding any appeal or further proceedings upon the part of
the defendant; but at the time of said payment, however, the Service
shall give its corporate undertaking to abide by and fulfill any
judgment in such appeal or further proceedings;

 i! Borr oa7'.ng money; iesuing bonds ana anticipation notee and
secu2 ~ng came. To borrow money and to issue bonds or notes for
the purpose of paying all or any part of the cost of any one or more
projects and to provide funds to be paid into any debt service
reserve fund, and to secure the payment of such bonds or notes
or any part thereof by pledge or deed of trust of all or any part
of its revenues or other available monies, to combine projects for
financing purposes and to make such agreements with or for the
benefit of the purchasers or holders of such bonds or notes, or
with others in connection with the issue of any such bonds or notes,
whether issued or to be issued, as the Service may deem advisable
and in general to provide for +he security for such bonds or notes
and the rights of he holders hereof;

  j! Combin7ng pr oj ecte. To combine, after consultation with the
municipalities affected, one or more waste water purification or
solid waste disposal project with any other project as a single
system for the purpose of operation or of inancing;

 k! Aatee, �~ees and c~a~ges. To fix, alter, charge, and collect
rates, fees, and charges or the use of or for the services furnished
by its projects;

 l! Contracts vi th fede~a'. State or municipa~ governmente and
others. To enter into contracts with the federal. or any State
government, or any agency, instrumentality or subdivision thereof,
or with any municipality or person within or without the State of
Maryland providing for or relating to the furnishing of services to
or the facilities of any project of the Service, or in connection
with the services or faci,lities provided by any solid waste project
or waste water purification project owned or controlled by the other
contracting party, including contracts for the construction and
operation of any project which is in this State or in such adjoining
state;



 m! Contr acte and agr eernente generally. To make and enter into
all contracts or agreements, as the Service determines, necessary
or incidental to the performance of its duties and to the execution
of the purposes of and the powers granted by this Article, including
contracts with the federal or any State government, or any agency,
instrumentality, or municipality thereof or with any person on terms
and conditions the Service approves, relating to  l! the use by
the other contracting party or the inhabitants of any municipality
of any project acquired, constructed, reconstructed, rehabilitated,
im-=roved or extended by the Service under this Article or the
se=vices therefrom or the facilities thereo=, or �! the use by the
Se=vice of the services or facilities o any solid wastes system,
or liquid waste system owned or operated other than by the Service;
the contract may provide for the collecting of ees, rates, or
charges for the projects provided by the Service and for the enforce-
ment cf delinquent charges for the projects; and the provisions of
thc contract and of any ordinance or resolution of the governing
body of' a municipality enacted pursuant thereto shall be deemed to
be for the benefit of bondholders or noteholders;

 n! Entry upon and a~ca@ation of municipal -.treets, roads and
o her pub2ic nays. To enter upon and excavate any municipal street,
road, or alley, highway or any other public way for the purpose of
installing, maint aining, and operating a solid waste disposal or
waste water purification project provided for under this article,
and to construct in the street, road, alley or highway, a sewer
or any appurtenance thereof, without a permit or the payment of a
charge; subject, however, to such reasonable local regulation as may
be established by the governing body of any municipality having
jurisdiction in the particular respect; and if any municipal
street, road, alley, or highway is to be disturbed, the governing
body having control thereof shall be notified within a reasonable
period of time, and the said street, road, alley, or highway shall
be repaired and left by the Service in the same condition as, or in
a condition not inferior to, that existing before the street, road,
alley, or highway was tom up, and that all costs incident thereto
shall be borne by the Service;

 o! Bight of entry upon 2anae, vatere and premieee for certain
purpoeee; 2iabi 2i ty for damage. To enter upon lands, waters,
or premises as in the judgment of the Service is necessary, con-
venient, or desirable for the purpose of Making surveys, soundings,
borings, and examinations to accomplish any purpose authorized
by this art.icle, the Service being liable for actual damage done;

 p! Gz'ante and contributione. To make application for,
receive and accept from any State or federal government or any
agency, instrumentality, or subdivision thereof, grants for or in
aid of the planning, financing, construction, acquisition, mainte-
nance, or operation of any project, and to receive and accept aid



or contributions from any source of money, property, labor, or
other things of value, to be held, used, and applied only for the
purpose for which such grants and contributions may be made in the
furtherance of the purposes of this article;

 q! Making p2ane, survey8, studiea, etc. To make directly, or
through the hiring of consultants, any plans, surveys, investigations,
and studies relating to liquid and solid wastes transportation, puri-
fication, disposal techniques, and management methods or the effects
of these techniques and'methods, for the purpose of improving or
evaluating the effectiveness or economy of its services and
operations; the Service may charge in part or in whole the costs
of the investigations and studies against one or more service dis-
tricts or may include them in part or in whole in its general
operating expenses, depending on the expected applicability of the
studies and investigations; and the Service may supplement grants
or other aids received from the federa3 government or from other
sources to assist in carrying out the purposes of this article;

 r! Conducting hearings and inveati gatione. To conduct
hearings and investigations for the furtherance of the purposes of.
this article; and

 s! Supp2ementa2 powers, To do all things necessary to carry
out its purposes and for the exercise of the powers granted in this
arti cle.

 t! limitation of pouera ei thin municipa2i ty. Anything in this
article to the contrary notwithstanding, the Service shall not have
any power to construct or otherwise establish any new solid waste
disposal project or to dispose of any solid wa. tes within the
boundaries of any municipatity without the express consent of the
governing body of such municipality.

 u! Permi ttina municipa2itg +o constr~et, c nerate, etc.,
faci 2i ties linen Service unaD2e to ao 8o. To permit a municipality
to construct, operate, mainta'n, expand, relocate, replace, renovate
or repair facilities provided for in this article when the Service
certifies that it 's not in a posit'on to provide the necessary
constructio~, operation, maintenance, expansion, relocation, replace-
ment, renovation ox repa' r of facilities within the municipality.
Notwithstanding other provisions 'n this article and limited to the
circumstances in this subparagraph, a municipality shall finance
construction, operat''on, Ttaintenance, expansion, relocation,
replacement renovation or repair of facilities in accordance with
its statutory authority, including the receiving of State and/or
federal grants if available. The municipality shall have the
authority to fix and charge the appropriate rates sufficient to
cover the costs to construct, operate, maintain, expand, relocate,
replace, renovate or repair said facilities.
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5 5. Creation of waste water purification and solid waste
disposal service regions and districts; five-year
plans.

 a! Determi nati on of z egi on boundazi ee; bases, As soon as
possible after the organization of the Service, the director shall,
after consultation with the Secretary of Natural Resources, the
Secretary of State Planning, the Secretary of Health and Mental
Hygiene, and the municipalities affected, determine appropriate
boundaries for waste water purification service regions and solid
waste disposal service reg' ons. Service regions shall be based
upon needs set forth in, and provide integration of, approved
state-county master plans for water and sewerage or solid waste
disposal, adopted pursuant to Article 43 of this Code, but may
also take account of other plans and studies.

 b! Zs tab 2iehment o~" vari orities ana forma 2 desi gnation o f
r~-.g 'on . As soon as possible after the determination of appropriate
boundaries, the director, after consultation with the municipalities
a=fected, shall establish priorities for designating waste water
purification service regions and solid waste disposal service
regions, and sh i.ll formally designate the regions.

 c! Designation of identiea2 regions; inc2usion of anp part
o.-" State i n on 2p one o f each c2ass of' region. Identical service
regions need not be designated for both waste water purification
and solid waste disposal projects; however, every part of Maryland
shall be included in one and only one waste water purification
service region and in one and only one solid waste disposal service
region.

 d! Surveps, p7ans, studies ana estimates; preparation and
content of five-pear p2ans. As soon as possible after the desig-
nation of a service region, the Service shall cause surveys, plans,
studies, and estimates to be made and shall, after consultation
w'ith the municipalities located within the service region, prepare
a five-year plan for each service region for the most effective
and economical means of providing waste water purification and solid
waste disposal projects. The five-year plan shall give due con-
sideration to the need for waste water purification projects
included in the approved county water and sewerage plans adopted in
compliance with Article 43, g 387C of this Code. The five-year
plan shall designate those existing facilities or portions of them
that shall be transferred to the jurisdiction of the Service,
improvements to and extension of existing facilities, construction
of new waste water purification and solid waste disposal projects,
and the proposed methods of acquisition, ownership and operation
by the Service and/or affected municipalities and persons, together
with anticipated expenditures, sources of revenue, charges for
projects to be levied against municipalities and persons, and
related matters the Service finds necessary and convenient.
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 e! Adoption of five-year plane; prerequisitee thereto. The five-
year plan may be adopted by the Service only after at least one pub-
lic hearing in each of the counties  or Baltimore City! affected. At
least sixty days in advance of a hearing, the proposed five-year
plan shall be submitted to each county  or Baltimore City! and per-
son against whom charges will be levied if the plan is adopted, and
to the Secretaries of Natural Resources, State Planning, and Health
and Mental Hygiene for review and comment. A five-year plan shall
be adopted by the Service only after it is submitted to and approved
by resolution of the governing body of each county  or Baltimore City!
affected by the plan, or in the event. the plan is not approved by
each of the appropriate governing bodies within 120 days following
submission of the plan for approval of such governing bodies, then
only after the plan is approved by joint resolution of the General
Assembly. If a joint resolution of the General Assembly approving
a five-year plan contains any amendments or modifications of such
plan, those amendments and modifications shall repeal such plan to
the extent of any inconsistency, and nothing in this article shall
be construed to authorize the Service to take any action thereafter
which would be inconsistent with such amendments or modifications
without the approval of the governing body of each county  or Balti-
more City! included with'n the plan.

 f! Ketabkisnment of . ervice dietricts; acquisition, etc., of
faci Li tice and maintenance and operation of pr oj ecto. Upon adoption
of a five-year plan by the Service, service districts shall be es-
tablished in the manner and following the schedule set forth in the
plan. Immediately thcrea f ter, the Service shalL proceed with the ac-
quisition, extension, and construction of facilities set forth in the
plan and shall assume jurisdiction over and provide for the maintenance
and operation of waste water purification and solid waste disposal pro-
jects included in the plan, for those projects within the service re-
gion and districts placed under the jurisdiction of the Service by
the plan.

 g! Contracts ui th rnunici~ali ti es and peraone ~within districts;
s tipulatione. The Service shal c enter into contracts with munici-
palities and pexsons within a service district and stipulate the pro-
jects to be prov'ded, the amount o. compen at' on for acquiring exist-
ing projects, the charges to be apportioned to the municipalities and
persons, the manner of repaying t Service for these charges, and
the ef fective cate or dat = that ti e Servi e w ' ll initiate the pro-
vision of projects.

 h! 2'rane fer of ezisti nq projects to Service. Existing projects
providing waste water purification and solid was'te disposal services,
including all tights, easements, laboratory facilities, vehicles,
records, and all other property, equipment, and furnishings necessary
and normally associated with the operation of the facility, shall be
transferred to the sole ownership of the Service at the time designated
in the five-year plan. .Compensation for existing projects may be
based on the original cost of the project minus an allowance for de-
preciation, or on other terms and conditions satisfactory to the muni-
cipality or person transferring the projects All costs and obligations
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assumed by the Service incidental to the transfer of ownership of an
existing project shall be included in the charges apportioned ta the
service district.

 i! Biennial reviaion and readoption of five-gear pLana. The Ser-
vice biennially shall review, update, and readopt the five-year plan
for each service region after review by the municipalities and per-
sons concerned. The five-year plan may be updated and readopted by
the Service only after at least one public hearing in each of the
counties  or Baltimore City ! a f f ected. Upon updating and readoption,

Service shall take the actions necessary to implement the re-
vised plan.

  j! Extension o f aer vice zegi on oz' dia tried boccndariea; combin-
.''ng regiona or diatricta, combining, abandoning and moai fling pro-
jecta. The Service by forma~ action, and after consultation with the
municipalities affected, may extend the boundaries of service re-
gions or districts, combine two or more service regions or districts
oz parts thereof and combine, abandon, extend, enlarge, improve, or
~ake any other modification of projects serving one or more service
districts, provided that no such change will diminish any existing
level of service rendered to the district or districts concerned.

 k! Aeaponaibilitiea of Service and apeciaL proviaiona. Vaate
eater puri fication aervice diaCric4a. Within a waste water purifi-
cation service district the Service shall be responsible for thepurification and disposal of liquid waste as set forth in the five-year plan, including the residue resulting from purification, that
is delivered to the Service projects through the sewer pipes of any
municipality or person in the service district, except, that the Ser-
vice may exclude or require preconditioning of any waste that might
otherwise be harmful to structures or purification processes or en-danger the health or safety of workers. Within the service district
no municipality or person may discharge liquid waste onto the sur-
face of the ground or inta the waterways of the State except throughthe projects of the Service or of a municipality or person designated
by the plan, or under reasonable condftions the Service stipulates.

 l! Same. Solid vaa0e diapoaaK aervice districts. Within a solid
waste disposal service district the Service shall be responsible forthe disposal of solid wastes as set forth in the five-year plan. With-
in the service district no municipality or person may dispose of solid
wastes except. through the projects of the Service or of a municipalityor person designated by the plan, or under reasonable conditions the
Service stipulates.

5 6. Mandatory agreement to provide requested services.
 a! Requeat foz project. Any municipality or person may request

the Service to provide the waste water purification or solid wastedisposal projects as are authorized by this article. The request shall
set forth the type of proposed project or projects to be furnished andthe proposed boundaries of the area within which a project or projects
is requested.
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 b! Preparation and contente of contract; eetabliehmezt of die-
trict and operation of proJ'cote. As soon as possible after the re-
ceipt of a duly authorized request from a municipality or person,
the Service shall draft a proposed contract with the municipality
or person in accordance with the provisions ofthis article specify-
ing the type of project to be provided, the boundaries of the re-
lated service district, the effective date the service district, will
come into existence, and the terms and conditions under which the
project would be provided and. the estimated cost thereof. Upon ex-
ecution of the contract, the Service shell as soon as possible es-
tablish a service district and. provide, maintain, and operate the
necessary- project or projects.

 c! Reduction of coet Levied againet dietrict by amount of durante.
The charges apportioned to a service district shall be reduced by the
full amount of federal and State grants which the Service receives
and is entitled to retain to defray the cost of any project within
the service district.

 d! 2'rane fez o f expiating faci Li ties to Ser vice; compeneation
for expiating proJ'ecte. Existing facilities providing service of the
type requested, including all rights, easements, laboratory facili-
ties, vehicles, records' and all other property, equipment, and fur-
nishings necessary and normally associated with the operation of the
facility, shall be transferred to the sole ownership of the Service
on the effective date that the service district comes into existence.
Compensation for existing projects may be based on the original cost
of the project, minus an allowance for depreciation, or on other terms
and conditions satisfactory to the municipality or person transferring
the project. All costs and obligations assumed by the Service incidental
to the transfer of ownersh'p shall be included in the charges appor-
tioned to the service district.

 e! Adjunct con tv acta foz management and operation o f sac te co L'Lec-
tion services. At the request of any person or municipality having
the responsibility for the collection of liquid waste or solid waste,
the Service may enter into a contract to provide management and op-
eration of waste collection services in any service district as an
adjunct to the mandatory provision of projects as set forth in sub-
sections {a! through  d! of this section, i f �! as a condition to
the provision of management and operation of waste collection ser-
vices, the municipali.y or person enters into a contract upon terms
the Service determines reasonable; and {2! the Service and the muni-
cipality or person requesting co' lection services determines by agree-
ment from time to time the charges including the amount and frequency
of payments to the Service.

g 7. Charges for waste management contracts; costs of projects
generally.

 a! Determination of contract chargee and coeta. In calculat-
ing charges for waste management contracts and in determining the
local costs to be apportioned to a service district established pur-
surant to this article, the Service shall require that the charges
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reflect. the full costs of projects. Such charges and costs to be
apportioned to any particular municipality or person located within
a service district shall take account, of the value and capacity of
any existing facility transferred by such municipality or person to
the Service, and the costs and obligations assumed by the Service
incidental to the transfer of such facility, and, to the extent
deemed reasonable and practicable by the Service, charges shall
also be based on but. not necessarily limited to a formula reflect-
ing the volume and characteristics of the wastes as they influence
transportation, purification, final disposal, and time pattern of
discharge.

 b! State funds to be paid to Service upon failure of munici-
to pap for pro j e t. If a municipality fails to pay the Ser-

vice for projects provided pursuant to this article within 60 days
of the due date, as established by contract, then ail State funds,
or such portion of them as may be required, relating to the income
=ax, the tax on racing, the recordation tax, the tax on amusements,
and the license tax thereafter to be distributed to the municipality
shall be paid by the Comptroller of Maryland directly to the Service
until the Service is reimbursed.

 c! Unpaid charges to be Lien against property upon person j'ail-
to pay for proj ects. If a person fails to pay the Service for

projects provided pursuant to this article within 60 days of the due
date, as established by contract, then the unpaid bill shall become
a lien against the property served and shall be referred to the
Attorney General for collection.

 d! Fee may be charged by county oz Baltimore City for final
disposal o f solid ~astes. The governing body of any county  or
Baltimore City! may charge the Service a fee not to exceed twenty-
five cents �5!! per ton for final disposal of solid waste at any
solid waste disposal project located, in that county  or Baltimore
City! .

 e! Revi e~ o f vas te management contracts. Waste management con-
tracts shall be reviewed at least biennally by the Service and by
the other contracting party, provided that a contract may be reviewed
upon the request of either party at any time for the purpose of re-
negotiating rates, fees, or other charges exacted by the Service.

5 B. Projects to be provided upon direction of Secretary of Health
and Mental Hygiene.

 a! Sewerage system or refuee disposal works for municipality
upon fai bure to comply ~i th order under Ar ticle 48, $388, Upon
failure of a municipality to comply with an order of the Secretary
of Health and Mental Hygiene to provide a sewerage system or re fuse
disposal works as provided for in Article 43, g 393 of the Annotated
Code of Maryland, the Secretary of Health and Mental Hygiene shall
direct the Service -to install or put into operation sewerage or re-
fuse disposal facilities to satisfy the requirements of the order.



Upon receipt of the directive from the Secretary of Health and
Mental Hygiene, the Service shall proceed to install and put into
operation sewerage or refuse disposal projects to comply with the
directive. All costs incurred by the Service for the construction
and operation of such projects shall be charged to the municipality
against which the order was issued.

Funds to pay the Service for construction and operation of such
projects may be raised under the provisions of Article 43, 5 395 of
the Annotated Code of Maryland.

Upon terms satisfactory to the Service and the municipality, the
Service may enter into an agreement with the municipality to con-
tinue to operate the sewerage system or refuse disposal works installed
by the Service under the provisions of this subsection. In this
event, the municipality shall enter into a contract with the Service
for the establishment of a service district as provided in g 6  e!
of this article.

 b! Follution abatement project for manufacturing or induetriaE
eetabliehment upon failure to comp7y vith order under Article 43,

397. Upon failure of a person to comply with an order of the Sec-
retary of Health and Mental Hygiene to abate pollution as provided
for in Article 43, 5 397 of the Annotated Code of Maryland, the Sec-
retary of Health and Mental Hygiene shall direct the Service to
provide projects necessary to abate the pollution.

Upon receipt of the directive from the Secretary of Health and
Mental Hygiene, the Service shall provide the projects necessary to
abate the pollution and. the person shall therewith discharge or
deliver his wastes only to a Service project or avail himself of the
projects provided by the Service to abate pollution. The cost of
projects provided by the Service to abate pollution under the terms
of this subsection shall be bor~e by the person against whom the
order of the Secretary of Health and Mental Hygiene was issued.
The person and the Service shall determine by agreement, from time
to time, the costs, rental, charges, or other fees to be paid by the
person to the Service, I+ the fees and charge remain unpaid for a
period of 60 days, the unpaid bi' ls shall be a lien against the
property served and hey shall be referred to the Attorney General
for collection.

All projects provided by t.'~e Service under this subsection shall
remain under the control 'nd operation of the Service. It is
unlawful for a person Provided w''th projects by the Service under
this subsection to duplicate or use any other projects serving
the same purpose.

 c! Correction and operation of deficient evicting eeverage
ep e tern or r'e fue e di e poea l corke upon fai lure to comp Ky vi tk order
under Arti cl e 43, 5 39 L. Upon the failure of a municipality or person
to comply with an order of the Secretary of Health and Mental Hygiene
to correct deficiencies on the operation of sewerage systems or
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refuse disposal works as provided for in Article 43, 5 391 of the
Annotated Code of Maryland, the Secretary of Health and Mental Hy-
giene shall direct the Service to take charge of and operate such
systems or works so as to secure the results demanded by the Sec-
retary of Health and Mental Hygiene.

Upon the receipt. of the directive from the Secretary of Health
and Mental Hygiene, the Service shall immediately take charge of
and operate the systems or works so as to secure the results set
forth in the directive of the Secretary of Health and Mental Hy-
giene. All costs for maintenance, operation, and other services
including legal fees incidental to taking possession of the sewer-
age system or refuse disposal works shall be charged to the muni-
cipality or person against whom or which the original order of
the Secretary of Health and Mental Hygiene was served.

Funds to pay the Service for services rendered under this subsec-
tion shall be raised in the case of a municipality under the pro-
visions of Article 43, 5 395 of the Annotated Code of Maryland. If
the order is issued against a person, the Service shall bill the
person for the full cost of services rendered. If payment is not
made within 60 days, the costs shall become a lien against the
sewerage system or refuse disposal works and the director shall
refer the matter to the Attorney General for collection.

 d! Extension or alteration o f sea!arable sos tern or re fuse dis-
posal, vorks upon failure to comply vith order under Article 43,
5 392. Upon failure of a municipality or person to comply with an
order of the Secretary of Health and Mental Hygiene to extend or
alter a sewerage system or refuse disposal works as provided for
in Article 43, 5 392 of the Annotated Code of Maryland, the Sec-
retary of Health and Mental Hygiene shall direct the Service to
make such alterations or extensions to the system or works, or to
install such new system or works as the Secretary of Health and
Mental Hygiene deems necessary to correct. improper conditions.

Upon receipt of the directive from the Secretary of Health and
Mental Hygiene, the Service shall assume jurisdiction over the sys-
tems or works and make the alterations, extensions, or new construc-
tion required to comply with the directive of the Secretary of Health
and Mental Hygiene. All costs, including legal fees incidental to
assuming jurisdiction over the system or works, shall be charged to
the municipality or person against whom or which the order of the
Secretary of Health and Mental Hygiene was issued.

Funds to pay the Service for costs incurred as a result of actions
taken under this subsection may be raised as provided in Article 43,
5 395 of the Annotated Code of Maryland. If the order was against
a person, the Service shall charge the person with the cost of mak-
ing the necessary improvements to comply with the directive of the
Secretary of Health and Mental Hygiene. If the person fails to pay
within 60 days, the cost shall become a lien against the property
served and be referred to the Attorney General for collection.



5 9. Pollution abatement projects to be provided upon directive
of Secretary of Natural Resources.

Upon failure of a person to comply with an order of the Director
of the Department of Water Resources to abate pollution as provided
for in Article 96A, of the Annotated Code of Naryland, the Director
of the Department of Water Resources shall, if he does not pursue
another remedy provided for in Article 96A, request the Secretary
of Natural Resources to direct the Service to provide projects
necessary to abate the pollution. Upon receipt of the request. from
the Director of the Department of Water Resources, the Secretary of
Natural Resources shall direct the Service to provide projects
necessary to abate the pollution.

Upon receipt of the directive from the Secretary of Natural
Resources, the Service shall provide the projects necessary to abate
the pollution and the person shall therewith discharge or deliver his
wastes only to a service project or avail himself of the projects
provided by the Service to abate the pollution. The cost of projects
provided by the Service to abate pollution under the terms of this
subsection Isection] shall be borne by the person against whom the
order of the Director of the Department of Water Resources was issued.
The person and the Service shall determine by agreement, from time
to time, the costs, rental, charges, or other fees to be paid by the
person to the Service. If the fees and charges remain unpaid for a
period of 60 days, the unpaid bills shall be a lien against the
property served and be referred to the Attorney General for collec-
tion.

All projects provided by the Service under this subsection
Isection] shall remain under the control and operation of the
Service. It is unlawful for a person provided with projects by the
Service under this subsection [section] to duplicate or use any
other projects serving the same purpose.

10. Duplicating or using projects similar to service provided
project.

Except as provided for in 5 3B of this article, or in an approved
five-year plan adopted pursuant to this article, it is unlawful for
a municipality or person provided with any projects by the Service
under this article to duplicate or use any other similar projects
serving the same purpose.-.

ll. Authority to issue revenue bonds and determine matters
relating thereto.

 a! The Service is hereby authorized and empowered to provide,
by resolution adopted by a majority of the board of directors, from
time to time for the issuance of bonds and notes of the Service for
the purpose of paying the cost of any one or more solid waste disposal
projects or wastewater purification projects or any combination
thereof acquired, constructed, reconstructed, rehabilitated, improved
or extended by the Service and to provide funds to be paid into any
debt service reserve funds.

17
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 b! The board of directors shall have absolute discretion to
determine with respect. to the bonds or notes of any issue:  i! the
date or dates of issue;  ii! the date or dates and amount or amounts
of maturity, provided only that no bond of any issue shall mature
later than forty �0! years from the date of its issue;  iii! the
rate or rates of interest payable thereon and the date or dates of
such payment;  iv! the form or forms, denomination or denominations,
manner of execution and the place or places of payment thereof, and
the interest thereon, which may be at any bank or trust company
within or without this State; {v! whether such bonds or notes or
any part thereof shall be made redeemable before maturity and, if
so, upon what terms, conditions and prices; and  vi! any other matter
relating to the form, terms, conditions, issuance and sale thereof.

l2. Provisions applicable to all bonds.

 a! Zalidity of former officer 's signature. In case any officer
whose signature or a facsimile of whose signature appears on any
bonds or coupons or notes hall cease to be such officer before the
ceiivery of such bonds or notes, such signature or such facsimile
shall nevertheless be valid and sufficient for all purposes the
same as if he had remained in office until such delivery.

 b! Bonds deemed negotiable ins0rxrnents. Notwithstanding any
other provision of this Article or any recitals in any bonds and
notes issued hereunder, all such bonds and notes shall be deemed
to be negotiable instruments under the laws of this State.

 c! .=orm; r egis tr gati on, r econversi on ana interchange; r ep Lacement
2ost, m~f'i Latecl or cfestroyed bonds, The bonds may be issued in

coupon or in registered form or both, and provision may be made for
the registration of any coupon bonds as to principal alone and also
as to both principal and interest, for the reconversion into coupon
bonds of any bonds registered as to both principal and interest,
and for the interchange of coupon and registered bonds. Provision
may also be made for the replacement of bonds which become mutilated
or are lost or destroyed.

 d! Bonds exempt- from Ar ticle 32, 55 2 to 22, inclusive. The
bonds and notes shall be exempt from the provisions of 5% l to 12
inclusive, of Article 3l of the Annotated Code of Maryland, and the
Service may sell such bonds and notes in such manner, either at
public or at private sale, and for such price as it may determine.

{e! C'onsen t o f State agency, etc., not r equi red for issuance.
The bonds and notes may be issued by the Service without obtaining
the consent of any department, division, commission, board, bureau
or agency of the State, and without any other proceedings or the
happening of any other conditions or things than those specifically
required hereunder.
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Except as may otherwise be expressly provided by the Service,
every issue of its bonds or notes shall be general obligations of
the Service payable out of any revenues or other monies of the
Service, subject only to any agreements with the holders of partic-
ular bonds or notes pledging any particular receipts or revenues.

14. Revenue refunding bonds.

The Service is furthex authorized and empowered to provide, by
resolution adopted by a majority of the boa.rd of directors, for the
issuance of its renewal notes or of refunding bonds for the purpose
of refunding any bonds or notes then outstanding which had been
issued under the provisions of this Article, whether the bonds or
notes to be refunded have or have not matured, including the payment
of any redemption premium thereon and any interest accrued or to
accrue to the date of redemption of such bonds or notes, and, if
deemed advisable by the board of directors, for either or both of
the following combined additional purposes:  i! paying all or any
part of the cost of constructing improvements or extensions to or
enlargements of any existing project or projects and  ii! paying all
or any part. of the cost of any additional project or projects. The
issuance of such refunding bonds ar renewal notes and the details
thereof, the rights o the holders thereof, and the rights, duties
and obligations of the Service in respect thereto, shall be
governed by the provisions of this Article relating to bonds or
notes, insofar as the same may be applicable.

15. Interim receipts, temporary bonds and bond anticipation
notes.

The Service, by resolution adopted by a majority of the board of
directors, is further a»thorized and empowered to:

 a! Issue, prior to the preparation of definitive bonds, interim
receipts or temporary bonds, with or without coupons, exchangeable
for definit.ive bond= when. s' ch bonds have been executed and are
available for delivery; and/or

 b! Issue and se'' its bond anticipation notes, the principal
of and interest on said notes ta be made payable to the bearer or
registered holder thereof out of the first proceeds of sale of any
bonds issued under this Art' cle, oz from any other available monies
of the Service, provided that the authorizing resolution may make
provision for the issuance of such bond anticipation notes in series
as funds are required and for the renewal of such notes at maturity
with or without resale. The issuance of such notes and the details
thereof, the rights of the holders thereof, and the rights, duties
and obligations of the Service in respect thereto, shall be governed
by the provisions of this Article relating to bonds, insofar as the
same may be applicable.
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16. Trust agreement securing bonds.

 a! Bonds authorized to be issued under the provisions of this
Article by resolution of the board of directors may be secured by
a trust agreement by and between the Service and a corporate trustee,
which may be any trust company, or bank having trust powers, within
or without the State. Such trust agreement, or such authorizing
resolution, may pledge or assign all or any part of the revenues of
the Service or of any project or other available funds of the Service.
Any such trust agreement or resolution authorizing the issuance of
kinnus may contain .-ucn provisions for tho protection and enforcement

'ne rights and rcmcdzc.. of the bondholcers ,is may be deemed
rc ~sonabie an4 proper, inc using covenants setting lortn the duties
o' the Service in relation tv the acquisition or construct ion of any
prospect, the extension, ~ nlargement, improvement, maintenance,
operation, repair and insurance of any project and the custody,
safeguarding and application of moneys and may contain provisions for
the employment of consulting engineers in connection with the con-
struct'on or operation of any project. It shall be lawful for any
bank or trust company incorporated under the laws of this State which
may act as depositary of the proceeds of the bonds or of revenues
to furnish such indemnifying bonds or to pledge such securities as
may be required by the board of directors. Such trust. agreement may
set forth the rights and remedies of the bondholders and of the
trustee and may restrict the individual right of action by bond-
holders. In addition to the foregoing, such trust agreement may
contain such other provisions as the board of directors may deem
r asonable and proper for the security of the bondholders, including,
without limitation, covenants to abandon, restrict or prohibit the
construction or operation of competing facilities and covenants
pertaining to the issuance of additional parity bonds upon conditions
stated therein consistent with the requirements of this Article,
All expenses incurred in carrying out the provisions of any such
trust agreement may be treated. as a part of the cost of the operation
of any project or projects in connection with which such bonds shall
have been issued.

 b! The proceeds of the sale of bonds secured by a trust agree-
ment shall be paid to the Trustee under the trust agreement securing
such bonds and shall be disbursed in such manner and under such
restrictions, if any, as may be provided in such trust agreement.

17. Revenues generally.

 a! Renta2s, rates, fees and ohazges genera22y. The Service
is hereby authorized to fix, revise, charge and collect rentals,
rates, fees or other charges for the use of or for the services
furnished by any project or projects, and to contract with any
person or municipality desiring the use of the services or any
part of any project or projects and to fix the terms, conditions,
rentals, rates, fees and charges therefor. The rentals and other
rates, fees and charges designated as security for any bonds issued
under this article shall be so fixed and adjusted in respect of the
aggregate thereof from the projects under the control of the Service
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so as to provide funds sufficient with other revenues, if any,  i!
to pay the cost of maintaining, repairing and operating any project
or projects financed in whole or in part by outstanding bonds, to
the extent such cost is not otherwise provided,  ii! to pay the
principal of and the interest on such bonds as the same become due
and payable,  iii! to create reserves for such purposes, and  iv!
to provide funds for paying the cost of renewals or replacements,
the cost of acquiring or installing equipment and the cost of
enlarging, extending, r6constructing or improving any such project
or projects. Such rentals and other rates, fees and charges shall
not be subject to supervision or regulation by any department,
division,. commission, board, bureau or agency of the State or any
political subdivision thereof, except as provided in 5 26 of this
article.

 b! Pledged f'unde; t3inking funde. The rentals, rates, fees
and other charges and revenues, or any part thereof, whether derived
from the project or projects in connection with which the bonds of
any issue shall have been issued or from other projects, designated
as security for such bonds by the authorizing resolution or in the
trust agreement securing the bonds, shall be set aside at such
regular intervals as may be provided in such resolution or trust
agreement in a sinking fund. which is hereby pledged to, and charged
with, the payment of  i! the interest upon such bonds as such
interest falls due,  ii! the principal of such bonds as it falls
due,  iii! the necessary charges of paying agents for paying
principal and interest, and  iv! the redemption price or purchase
price of bonds retired by call or purchase as provided in such
resolution or trust agreement; any amounts set aside in such sinking
fund which are not needed to provide for the payment of such items
 i!,  ii!,  iii! and  iv! may be used for any other lawful purpose
to the extent provided in such resolution or trust agreement. Such
pledge shall be valid and binding from the time when the pledge is
made. Such rentals, rates, fees and other charges, revenues or
other moneys so pledged and thereafter received by the Service
shall immediately be subject to the lien of such pledge without
any physical delivery thereof or further act, and the lien of any
such pledge shall be valid and binding as against all parties having
any claims of any kind in tort, contract or otherwise against the
Service, irrespective of whether such parties have notice thereof.
Neither the resolution nor any -'rust agreement by which a pledge is
created need be filed or recorded except in the records of the
Service, any public general or public local law to the contrary
notwithstanding. The use and disposition of moneys to the credit of
such sinking fund shall be subject to the provisions of the resolu-
tion authorizing the issuance of such bonds or o'f such trust agree-
ment.

5 l8. Trust funds.

All moneys received by the Service as proceeds from the sale of
bonds or notes and all moneys received by way of those rentals,
rates, fees or other charges or revenues, or portion thereof, from
any project or projects, or any continuation of projects and which
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are designated by any authorizing resolution or trust agreement as
security for such bonds shall be deemed to be trust funds to be held
and applied solely as provided by the provisions of this Article and
in the resolution authorizing the issuance of such bonds or notes or
the trust agreement securing such bonds.

19. Remedies of bondholders and trustees.

Any holder of bonds or notes issued under this subtitle or of any
of the coupons appertaining to such bonds, and the trustee, except
to the extent the rights herein given may be restricted by the trust
agreement, may, either at law or in equity, by suit, action,
mandamus or other proceedings, protect and enforce any and all
"ights under the laws of this State or granted. hereunder or in the
resoluticn authorizing the issuance of such bonds or notes or under
the trust agreement, and may enforce and compel the performance of
al1 duties required by this Article or in the resolution authorizing
the issuance of such bonds or notes or by the trust agreement to be
performed by the Service or by any officer thereof, including the
fixing, charging and collecting of rentals and other rates, fees and
charges for the use of the projects.

20. Bonds are legal investments.

Bonds and notes issued under this Article are hereby made securi-
ties in which all public officers and public agencies of the State

its political subdivisions and all banks, trust companies, savings
and loan associations, investment companies and others carrying on a
banking business, all insurance companies and insurance associations
~nd others carrying on an insurance bus'ness, all personal represent-
atives, guardians, trustees and other fiduciaries, and all other
persons may legally and properly invest funds, including capital in
their control or belonging to them. Such bonds and notes are hereby
made securities which may properly and legally be deposited with
and received by any State or municipal officer or any agency or
political subdivision of the State for any purpose for which the
deposit of bonds or other obligations of the State is now or may
hereafter be authorized by law.

21. Bonds not to be deemed State or local debt.

Bonds or notes issued under the provisions of this Article shall
not be deemed to constitute a debt or a pledge of the faith and
credit of the State or of any political subdivision hereof. All
such bonds or notes shall contain on the face thereof a statement
to the effect that neither the Service nor the State nor any politi-
cal subdivision thereof shall be obligated to pay the same or the
interest thereon except from revenues or other monies of the Service
available therefor and that neither the faith and credit nor the
taxing power of the State or any political subdivision thereof is
pledged to the payment of the principal of or the interest of such
bonds or notes.
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22. Exemption from taxation.

The exercise of the powers granted by this article is and will be
in all respects for the benefit of the people of the State of Mary-
land, for the improvement of their health and living conditions,
and since the activities of the Service and the operation and main-
tenance of its projects will constitute the performance of essential
governmental functions, the Service shall be exempt from any payment
of or liability for any. and all ordinary or special taxes, whether
federal, State or local, now or hereafter levied or imposed, and
any assessments or other governmental charges. The bonds and notes
of the Service issued pursuant to the authority of this article,
their transfer, the interest payable thereon, and any income derived
therefrom, including any profit realized in the sale or exchange
thereof, shall at all times be exempt from taxation of every kind
and nature whatsoever by the State of Maryland or by any of its
political subdivisions, municipal corporations or public agencies
of any kind.

5 23. Service not required to give bond or suffer liens.

The Service shall not be required to give any bond as security
for costs, supersedeas, or any other security in any suit or action
brought by or against it, or in proceedings to which it may be a
party, in any court in this State, and the Service shall have the
remedies of appeal or [of] whatever kind to all courts without bond,
supersedeas, or security of any kind. No builder's, materialman's,
contractor's, laborer's or mechanic's liens of any kind or charac-
ter shall ever attach to or become a lien upon any property, real
or personal, belonging to the Service, and no assignment of wages
shall be binding upon or recognized by the Service.

5 24. Financial affairs generally.

 a! Creation, aamin~scrat~on a~d depoei5 af funda; depositarie8
fox secure ties. The Service may provide for the creation and admin-
istration of such funds as may be required. Moneys in such funds
and other moneys of the Service shall be deposited, as directed by
the Service, in any State or national bank or federally or State
insured savings and loar associations 'ocated in the State of Mary-
land having a tota' paid-in capital of at least one million do11ars
 $1,000,000! . The trust department of any such State or national
bank or savings and loan associations may be designated as a deposi-
tary to receive any secur-'ties acquired or owned by the Service.
The restriction with respect to paid-in capital may be waived for
any such bank oz savings and loan associations which agrees to
pledge securities of the State of Maryland or of the United States
to protect the funds and securities of the Service in such amounts
and pursuant to such arrangements as may be acceptable to the Service.

 b! Investment. of funda. Any moneys of the Service may, in its
discretion and unless otherwise provided in any agreement or
covenant between the Service and the holders of any of its obliga-
tions limiting or restricting classes of investments, be invested



in bonds or other obligations of, or guaranteed as to principal
and interest by, the United States or the State of Maryland or the
political subdivisions or agencies thereof.

 c! FinanciaZ accounting anl contvoZe genezaZZy; fiacaZ pear.
The Service shall make provision for a system of financial accounting
and controls, audits and reports. All accounting systems and records,
auditing procedures and standards, and financial reporting shall con-
form to generally accepted principles of governmental accounting.
The Service shall adopt a fiscal year which shall be July l to June
30, and designate the necessary funds for complete accountability
and. specify the basis of accounting for each such fund.

 d! AnxuaZ independent audit8 and r epoz'5s. As soon as practical
after the closing of the fiscal year, an audit shall be made of the
financial books, records and accounts of the Service. The audit
shall be made by independent certified public accountants, licensed
to practice in this State as auditors, selected by the Service.
Such auditors shall have no personal interest directly or indirectly
in the fiscal affairs of the Service and. shall be experienced and
qualified in the accounting and auditing of public bodies. The
report of audit shall be prepared in accordance with generally ac-
cepted auditing principles and shall point out any irregularities
found to exist and report the results of their examination, including
their unqualified opinion on the presentation of the financial
position of the various funds and the results of the Service's
financial operations. If such auditors are unable to express an
unqualified opinion they shall so state and shall further detail
reasons for their qualifications or disclaimer of opinion including
recommendations necessary to make possible future unqualified
opinions.

 e! Service eubject to Sbate audit. The books, records and
accounts of the Service shall be subject to audit by the State of
Maryland.

 f! RefusaZ to cooperate with accountants. Any officer or
employee who shall refuse to give all required assistance and infor-
mation to the accountants selected by the Service or by the State,
or who shall refuse to submit to them for examination such books,
documents, records, files, accounts, papers, things or property as
may be required for such audit shall, in the discretion of the
Service, forfeit his office or employment.

24A.

 a! The Service may create and establish one or more reserve
funds to be known as debt service reserve funds and may pay into
such debt service reserve funds  a! any monies appropriated and
made available by the State of Maryland for the purposes of such
funds,  b! any proceeds of sale of notes or bonds, to the extent
provided in the resolution of the Service authorizing the issuance



thereof, and  c! any other monies which may be made available to
the Service for the purpose of such funds from any other source or
sources. The monies held in or credited to any debt service reserve
fund established under this section, except as hereinafter provided,
shall be used solely for the payment of the principal of bonds of
the Service secured by such debt service reserve fund as the same
become due, the purchase of such bonds of the Service, the payment
of interest on such bonds of the Service or the payment of any
redemption premium required to be paid when such bonds are redeemed
prior to maturity; provided however, that the Service shall have
power to provide that monies in any such fund shall not be with-
drawn therefrom at any time in such amount as would reduce the
amount of such funds to less than the maximum amount of principal
and interest becoming due in any succeeding calendar year on the
bonds of the Service then outstanding and secured by such debt serv-
ice reserve fund, except for the purpose of paying principal of and
interest on such bonds of the Service secured by such debt service
reserve becoming due and for the payment of which other monies
of the Service are not available. Any income or interest earned by,
or increment to, any such debt service reserve fund due to the in-
vestrnent thereof may with the approval of the General Assembly, be
transferred by the Service to any other fund or account of the
Service and the Service shall have power to provide that any such
transfer shall not reduce the amount of such cebt service reserve
fund below the maximum amount of principal and interest becoming
due in any succeeding calendar year on all bonds of the Service then
outstanding and secured by such debt service reserve fund.

 b! The Service shall not issue bonds at any time if the rnaxi-
mum amount of principal and interest becoming due in any succeeding
calendar year on the bonds outstanding and then to be issued and
secured by a debt service reserve fund will exceed the amount of
such debt service reserve fund at the time of issuance, unless the
Service, at the time of the issuance of such bonds, shall deposit
in such debt service reserve fund from the proceeds of the bonds so
to be issued, or otherwise, an amount which, together with the amount
then in such debt service reserve fund, will be not less than the
maximum amount of principal and interest becoming due in any succeed-
ing calendar year on the bonds then to be issued and on all other
bonds of the Service then outstanding and secured by such debt
service reserve fund.

 c! To assure the continued operation and solvency of the Serv-
ice for the carrying out of the public purposes of this article,
provision is made in subsection  a! of this section for the accurnu-
lation in each debt service reserve fund of an amount equal to the
maximum amount of principal and interest. maturing and becoming due
in any succeeding calendar year as determined by the Service on al.'.
bonds of the Service then outstanding and secured by such debt se."v-
ice reserve fund. In order further to assure the maintenance of
such debt service reserve funds in the respective amounts provid,2
therefor by the Service in the issuance of its bonds secured th<'eely,
there may be annually appropriated and paid to the Service for >epos-
it in each such debt service reserve fund such amount, if any, ~j.
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shall be certified by the director of the Service to the Governor
as necessary to restore such debt service reserve fund to an amount
equal to the maximum amount provided therefor by the Service as
aforesaid. The director of the Service shall annually, on or before
the 10th day of February, make and deliver to the Governor his
certificate stating the amount, if any, required to restore each
debt service reserve fund to the amount aforesaid and the amount
or amounts so certified, if any, may be appropriated and paid to
the Service during the next succeeding fiscal year.

 d! In computing the amount of any debt service reserve fund
for the purposes of this section, securities in which all or a
portion of such fund shall be invested shall be valued at par, or
if purchased at less than par, at their cost to the Service.

 e! For the purposes of this section, the principal of bonds
shall become due at the stated date of maturity or such earlier
date as such bonds may be payable by operation of any sinking fund
applicable thereto.

25. Rules and regulations generally.

 a! Authority 0o adopt, enforce, etc. Except. as otherwise
provided by this article, and subject to the provisions of Article
41, 5235  b! of this Code, the Service is hereby authorized to
adopt, formulate, and revise from time to time, and enforce rules
and regulations necessary for the regulation of its internal affairs
and for the use and operation of its projects, and. of any other laws
the administration of which is vested in the Service; provided,
however, that no such rule or regulation concerning the use or
operation of a project shall be in conflict with any rule or regu-
lation of the State Department of Health. The Service may limit
or regulate liquid waste service, refuse collection and disposal
service, and storm and surface water drainage service, on a temporary
basis in any area or to any premise served by Service projects, as
the exigencies of the occasion and the protection of its systems
require. The Service shall make such regulations consistent with law
as it may deem necessary for the public safety, health, comfort or
convenience, in the construction, operation, maintenance, expansion,
relocation, replacement, renovation, and repair of its waste water
purification and solid waste disposal projects.

 b! Limitation upon promulgation. Except for the immediate
preservation of the public health and safety or for emergency pro-
visions required to protect projects of the Service, rules and
regulations, and any revisions thereof, shall be promulgated pur-
suant. to the provisions of the Administrative Procedure Act.

 c! Ej'feet of approved regulation. Any regulation adopted by
the Service pursuant to this section, and approved by the Secretary
of Natural Resources, shall have the force and effect of law.
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5 26. Arbitration by Public Service Commission binding; appeal
of decision of Commission.

If in any instance the Service and a municipality or person fail
to reach agreement on rates, fees, or other charges to be exacted
by the Service, the Public Service Commission upon petition by
either party to the disagreement, shall assume jurisdiction for the
purpose of arbitrating the disagreement, and its determination shall
be final and binding on all parties concerned; provided, however,
that any party shall have the right to appeal such determination to
the circuit court of any county within which the municipality or
person is located or carries on business or resides, or in any
equity court in Baltimore City. In. such appeal the decision of the
Commission shall be prima facie correct. and shall be affirmed unless
clearly shown to be �! in violation of constitutional provisions,
or �! made upon unlawful procedure, or �! arbitrary or capricious,
or �! affected by other error of law.

5 27. Violations and penalties.

Any person violating any provision of this article, or any rule
or regulation lawfully promulgated and adopted by the Service, is
deemed guilty of a misdemeanor, and upon conviction thereof shall
be subject to a fine not to exceed one thousand dollars  $1,000!
for each violation. Each day on which a violation occurs constitutes
a separate violation under this section.

28. Construction of article -- Generally.

This article shall constitute full and complete authority, without
regard to 0he provisions of any other law for the doing of the acts
and things herein authorized, and shall be liberally construed to
effect the purposes hereof; provided, however, that nothing herein
contained shall be taken as restricting any control which the Depart-
ment of Health and Mental Hygiene and the Department of Natural
Resources, or any of the departments or agencies included therein,
are empowered to exercise over any wastewater purification or solid
waste disposal project authorized by this article except, as provided
for in Section 12  e! of this Article. Provided further that.
nothing herein contained shall be taken as authority or power to
interfere with, restrict or otherwise affect the operation of existing
waste water purification or solid waste disposal projects found by
the Secretary of Health and Mental Hygiene to be adequately and
lawfully operated by municipalities hav'ng jurisdiction or responsi-
bility for them, except by their express consent and agreement.

5 29, Same--As to zoning or land use planning authority of
municipality or public instrumentality.

Nothing in this article shall be construed to alter, change,
modify, or restrict the zoning or land use planning authority of
any municipality or public instrumentality.
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30. Board of review of Department of Natural Resources has
no jurisdiction under article.

The board of review of the Department of Natural Resources shall
not have jurisdiction over any proceedings arising under or pursuant
to this article, and 5$ 236 and 237 of Article 41 of this Code shall
not be applicable to decisions of the Service.

31. Judicial review includes right to appeal to Court of
Appeals.

It is the intention of this article that judicial review as herein
p ovided for shall in all instances include the right to appeal to
the Maryland Court of Appeals from the decision of any circuit court
or equity court of Baltimore City.

32. Severability.

The provisions of this article are severable, and if any of its
provisions are held unconstitutional by any court of competent
jurisdiction, the decision of the court shall not affect or impair
any of the remaining provisions.
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ACT 31-1971

POWER PLANT ENVIRONMENTAL RESEARCH AND SITE EVALUATION PROGPAM

AN ACT to add new Sections 763 through 768, inclusive, to Article 66C of
the Annotated Code of Maryland, title "Natural Resources," subtitle "In General,"
subheading "Department of Natural Resources," to follow immediately after Section
762 there of, and to be under the new subtitle "Power Plant Siting," To add New
Section 5A to Article 66C of the Annotated Code of Maryland, Title "Natural
Resources," Subtitle "In General" Subheading "Department of Natural Resources";
to Repeal and Re-enact with amendm nts, Section 706 of Article 43 of the Annotated
Code of Maryland, Title "??ealt? " Subtitle "Air Quality Control"; to repeal and
re-enact, with amendments, Section 726 of Article 66C of the Annotated Code of
Maryland, Title "Natur=l Res=u. ccs," Subtit'e "Wet 1=nba," Subheading "Private
Wetlands"; to repeal an~. -.e-e-..-".., ~.::;i amendments,;ection 11 of Article 96A of
the Annotated Code of ."='rylar~, .itl "I ster R scu:ces " Subtitle "Appropriation of
Waters; Reservoirs and Lian.-"; to repeal and re enact, with amendments, section 54A
of Article 78 of the ' -~tat "d ".- ' . o ?": xyland Title "Public Servi,ce Commissi,on
Law," Subtitle "Ft ';.: i! c S--..':cc Cc. ~ai.i .," ubheadi . "Gas and Electric Companies "
and to add new sec+i.i. "',3 '. ~ .".a'.-,' Article and to repeal and re-enact with amend-
ments, Section 93 of '-.'d Article; ta establish an environmental trust fund from
a surcharge on gen r" tec'. ?.... lo-!att h" i-." of ele tric en rgy to be used to underwrite
a power plant envircr.-"-.. ~l ri,".c=-.ch end .-ite evaluation program and to insure long-
range and tinnily pl" nni".g c" p".',..cr plant site selectio~ and acquisition, to
strengthen the state Of 5'~mylar I's c~pability to def inc and manage a power plant
environmental research program, to provide for the exercise of eminent domain
and potential power plant site o:,~crship by the Secretary of Natural Resources, to
exempt from local zoning certa'n sites, to assign responsibility to the Secretary
of Natural Resources on applica.iona to the . ublic Ser rice Commission for Certifi-
cates of Public Convenience ac.? N.cessity associated with power plant construction,
to provide for coordinated h arings and issuance of permits on applications for
Certi.ficates of Public Convenience and Necessity associated with power plant con-
struction, to provide for certain exceptions in the construction of certain overhead
transmission lines, to define the term "Construction", to entitle the Secretary
of Natural Resources to Judicial review, and generally relating to power plant
s it ing.

WHEREAS, the General Assemb ly of Maryland recognizes that electric power
generation and distribution r.aIces vce of onr environmental trust, including air,
land and water and that t'-.e citizen- of l?arylai d ..nd other states benefit from the
production of electric en~".-.,! in A".ryland and fur<; r recognizes that the electric
companies  as defined in i rt'.cle .8 of the Annotated Code of Maryland!, as holders
of public service ' "' n~h '.", ." sc v n~ t . pub li" ' s ir ter. st, must bear, with other
industries nd 8 -;urn.-.;ii -" -~c.-.-.. � ."t all levels, a ziiared responsibility with
the citizen in tl.c prot-.."ion .' "..'.-c I:ublic enviro.".m"..ntal trust; and

WH"RZAS, ."o-,. t'..-.-;. v' -. 1 ':.-.cn:, i is the intent of the Maryland General
Assembly to in-:olv t',i ' �..-, .'nsti'. u" o-..al and fin:.rcial resources of the private
sector and Local, "t= t= aici .=uclcral Co;e. nneiit in a long-range, stably-funded, well-
designed electric ~;-i ;,~ ..-.' c.u 'ronrcntal research program to protect the quality
of the State's cnvi -: .;.. n', -.'nclu3irg the Chesapeake Bay and its tributary waters,
while also satisfyi-, tii" c lcctric energy needs of people and industry; and
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WHEREAS, It is the intent of the Maryland General Assembly to insure orderly
governmental process without requiring the citizens of Maryland to pay excessive
costs, either as taxpayers or as consumers; now, therefore,

SECTION l. Be it enacted by the General Assembly of Maryland, That new
Sections 763 through 768, inclusive, be and they are hereby added to Article 66C
of the Annotated Code of Maryland �970 Replacement Volume!, title "Natural
Resources," subtitle "In General," subheading "Department of Natural Resources,"
to fo1low immediately after Section 762 thereof, and to be under the new subtitle
"Power Plant Siting"; that new Section 5A be and it is hereby added to said Article
and title, to follow i~~diately after Section 5 thereof; that Section 726 of said
Article and title, be and it is hereby repealed and re-enacted, with amendments; that
Section ll of Article 96A of the Annotated Code of Maryland �964 Replacement Volume!,
tit1e "Water Resources," subtitle "Appropriation of Waters; Reservoirs and Dams,"
be and it is hereby repealed and re-enacted, with amendments; and that Section 54A
of Article 78 of the Annotated Code of Maryland �969 Replacement Volume!, title
"Public Service Commission Law," subtitle "Public Service Companies," subheading
"Gas and Electric Companies," be and it is hereby repealed and re-enacted, with amend-
ments; that new Sectio~ 548, be and it is hereby added to said Article and title,
to follow immediately after Section 54A thereof; that Section 90 of said Article
and title be and it is hereby repealed and re-enacted, with amendments; that Sectiom
706 of Article 43 of the Annotated Code of Maryland �965 Replacement Volume!,
title "Health," subtitle "Air Quality Control," be and it is hereby repealed and
re-enacted, with amendments; and all to read as follows:

POWER PLANT SIT ING

763. Establishment of an Environmental Trust Fund

 a! The Environmental Trust Fund, hereafter known as the "Fund", is hereby
created, effective January 1, 1972. For the purposes of this subtitle, there shall
be established as an added cost of generation an environmental surcharge per kilo-
watt hour of electric energy generated in Maryland by any electric company as
defined in Article 78 of the Annotated Code of Maryland. Such surcharge shall be
initially assessed at 0.1 mill per kilowatt hour as of January 1, 1972.

The Public Service Commission shall take cognizance of the mandate by the
General Assembly to impose the surcharge per kilowatt hour of electric energy
generated within Maryland. By authorizing the electric companies to add the full
amount of the surcharge to customers' bills. Revenues from the surcharge sa re-
quired to be made by electric companies and collected by the Comptroller shall be
placed into the special fund known as the Environmental Trust Fund.

 b! Commencing with 1972, the Secretary of Natural Resources will each year
coordinate the preparation of a budget required to carry out the provisions of this
Act. Upon approva' .of the Annual State Budget, by the General Assembly of the
State of Maryland, the Public Service Commission sha11. establish the amount of the
surcharge per kilowatt hour for the fiscal year beginning July 1, 1972, and for
each subsequent fiscal year thereafter, but in no event shall it continue beyond
1985 nor shall it ever exceed 0,3 mill per ki1owatt hour.



Prior to January 1, 1972, after consultation with the electric companies,
the Comptroller shall establish the method of collection of the surcharge from
the companies, provided that such collections, shall accrue to the "Fund." In
no event shall the utilities be required to pay into the fund a greater amount
than that which has been collected less 1/% for expenses incurred in the collec-
ti.on thereof.

 c! The "Fund" shall be administered by the Secretary of Natural Resources
and shall be subject to the provisions for financial management and budgeting
established by the Department of Budget and Fiscal Planning. The "Fund" shall
be used exclusively to carry out the provisions of this subtitle as provided for
in the Annual State Budget. For the purposes of this subtitle, the Secretary of
Natural Resources shall be authorized to execute appropriate contracts with State
and Federal agencies, research organizations, industry and academic institutions to
conduct the necessary research, to construct or acquire, or both, real property
including physical predictive models, laboratories, buildings, land and appurtenances,
and to support the technological development of extra-ordinary systems related to
power plants des igned to minimize environmental impact. The Secretary of Natural
Resources shall utilize available expertise in other State agencies in the develop-
ment, execution and management of contracts and agreements on projects relating to
their areas of prime responsibility.

764. Power Plant Environmental Research Program

 a! The Secretary of Natural Resources in cooperation with the Secretary of
Health and Mental Hygiene and the Secretary of Economic and Community Development
and electric company representatives shall, implement a continuing research program
for electric power plant s ite evaluation and related environmental and land use
considerations, hereinafter known as the "program." The Secretary of Natural
Resources shall seek recommendations from additional sources including pertinent
federal and State agencies, electric companies and academia for related research
to be included in the "program." An initial program shall be documented on or
about January 1, 1972. The Secretary of Natural Resources shall institute effective
procedures for coordinating environmental research assignments, so as to prevent
the dissipation of money, time and effort. To this end, the State's electric com-
panies wi11 be reimbursed from the "Fund" for environmental research specifically
required to satisfy application and permit requirements for Federal, State and
Local regulatory agencies provided the e1ectric company has furnished an outline of
the program and i: s estimated cost so that it can be budgeted in advance by the
Secretary of Natura1 Resources.

 b! The "program" shall include:

 l! general biological and ecological baseline studies, including but not
limited to appropriate environmental studies of the bio1ogy, physics, and chemistry
of the Chesapeake Bay and tributaries; sediment; biological surveys ta determine
and identify essential marine organism nursery areas of the State's waters including
the Chesapeake Bay and tributaries; epibenthos; bottom species; crab; fin fish and
human use studies,
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�! research to assist prediction, including but not limited to experimental
research, field and laboratory, and the development and provision for physical,
mathematical, and biological modeling tools to assist in and to evaluate the
effects of variation of natural waters resulting from electric generating plant
operations including changes in temperature, oxygen levels, salinity, biocides,
radionuclides and "heavy" metals and to also include the collection and organization
of relevant information and data necessary to thc operation of physical, mathe-
matical, and biological modeling tools,

�! provisions for monitoring the operations of existing and hereafter
established electric power facilities located in the State and which shall
elude, but not be Limited to determination of the actual distribution and effect of
temperature, salinity, oxygen, radionuclides and heavy metals, biological effects;
radiological, heavy metal and biocide effects; recreational and commercial fishing
gains and losses; and human health and welfare effects,

�! research and investigations relating to the effects on air resources
of electric power plants and the effects of air pollutants from power plants on
public health and welfare, vegetation, animals, materials and esthetic values,
including baseline studies, predictive modeling, and monitoring of the air mass
at proposed sites and sites of operating electric generating stations, evaluation
of new or improved methods for minimizing air pollution from power plants and
other matters pertaining to the effect of power plants on the air environment,

�! an environmental evaluation of electric power plant sites proposed for
future development and expansion and their relationship to the waters and air
of the State,

�! evaluation of the environmental effects of new electric power generation
technologies and extra-ordinary systems related to power plants designed to mini-
mize environmental effects,

�! the determination of the potential for construct ive use  s! of the
waste energy to be released at proposed electric power plant sites,

 8! analysis of the socio-economic impact of electric power generation
facilities on the land uses of the State.

765. Long-Range Power Plant Site Evaluation

 a! In cooperation with the Public Service Commission and the Secretary
of Health and Nental Hygiene, the Secretary of Natural Resources shall implement
a long-range  at Least 10 years! environmental evaluation of power plant building
sites. To facilitate providing adequate electric power on reasonable schedules
at reasonable costs with the least possible depreciation of the quality of Nary-
land's environment, the following responsibilities and procedures are set forth:

�! The Public Service Commission shall be responsible for assembling and
evaluating annually the long-range plans of Maryland's public electric companies
regarding generating needs and means for meeting those needs, The Chairman of



the Public Service Commission shall, on an annual basis, forward to the Secretary
of Natural Resources a ten-year �0! plan of possible and proposed sites, in-
cluding associated transmission routes, for the construction of new electric
power plants within the State of Maryland and extensions of existing plants.
The first ten-year �0! plan shall be forwarded on or about January 1, 1972.

�! The Secretary of Natural Resources, with the advice of the Secretary
of Health and Mental Hygiene, upon receipt of a ten-year plan from the Public
Service Commission of proposed locations for the construction of electric power
plants in accordance with item �! above and Section 548  b! of Article 78, shall
prepare and submit within 180 days after xeceipt, of the aforesaid plan, A prelim-
inary Environmental Statement on each possible and proposed site, including associ-
ated transmission routes, The Statement, on the basis of the Environmental
Research Program, shall inc tude but not be limited to the following cons idex'at ions:

The environmental impact at the proposed site,

Any adverse environmental effects which cannot be avoided should the proposed
site be accepted,

Possible alternatives to the proposed site,

Any irreversible and irretrievable commitments of resources which would be
involved at the proposed site should it be approved,

Where appropriate, a discussion of problems and objections that were raised
by other State and Federal agencies and local entities,

A plan for monitoring environmental effects of the proposed action and pro-
vision for remedial actions should the monitoring reveal unanticipated environmental
effects of significant adverse consequences.

The Secretary of Natural Resources shall state to the Public Service Commis-
sion which possible and proposed sites, based an preliminary Environmental State-
ment, justify a classif ic t ion as unsuitable. Unless the electric company whose
proposed site is involved offers to the Secretary of Natural Resources substantial
evidence to thc contrary, such site shall bc deleted from the plan, provided,
however, that nothing in this subsection shall prevent the inclusion of such site
in subsequent tcn-year �0! plans,

�! For propoecc' sites in the ten-year plan which from the preliminary
Environmental State-..cnts cop< "r d< sirablc or acceptable the Secretary of Natural
Resources with the advice of the Secretary of Health and Mental Hygiene will
initiate detailed investigation of these sites, With respect to any site in the
plan on which authorized construction has not commenced prior to July 1, 1974,
at least two years before construction is estimated to begin and provided prepon-
derant weight of newly offered scientific evide.nce docs not justify revised classi-
fication of the proposed site as unsuitable, the Secretary of Natural Resources
shall publish a Detailed Environmental Statement on the site. The Statement shall
consider and include information developed in the program" outlined in Section
764.

�! The Secretary of Natural Resources with the advice of the Secretary



oi Health and Mental liygicnc and Secretary of State Planning shall publish on a
biennial basis, commencing July 1, 1972, a Cumulative Environmental Impact Rcport on
all electric power pl nts operating in the State of Maryland. The Report shall
include a section which specifies the changes that can occur as additional electric
power plants are constructed in accordance with the ten-year plan. Further the
Report shall include recommendations to the Governor which delineate State envir-
onmental policy and objectives. The Secretary of State planning shall include a
section devoted exclusively to the question of growth ..nd the specific growth-
related factors which necessitate specific additional increments of electric
energy by development of a site or sites in thc 10-year p'an. In preparing this
section, hc shall consider tnc projected estimates and recommendations af electric
company representatives.

766, Power Plant Site Acquisition

 a! The expertise of thc electric utiliti s in the basic requirements in-
c luding environmental cons i derat ions of a site for power gene rat ' on is a needed
clement in site selection. Therefore, for the purposes of insuring adequate power
on reasonable schedules while also»rotecting the quality oi the State' environ-
ment, site acquis it ion may occur as follows;

�! finything in this Act to the contrary notwithstanding, sites either
already owned or purchased in the future by electric companies shall be included
in the inventory of possible and proposed sites.

�! The Secretary of Natural Resources, upon the advice of the Secretary
of Economic and Community Development, shall acquire in the name of the State
a sufficient number of sites to satisfy the expected requirements as submitted
by the Secretary of State Planning as provided in Section 765  a! �!. The
selection of such sites shall be based on existing research findings that show the
site is a desirable one for power plant construction, Any investigations to
ascertain the suitability of a site for the construction of an electric generating
station shall be completed within two �! years of the date such site ha been so
identified. By the end of the two �! year period, the Secretary of Natural Resources
shall purchase or remove from further consideration such site and shall make public
his decision thereto,

The Secretary of Natural Resources shall acquire same by agreement, or by
condemnation pursuant to the condemnation law, and payment therefor shall be made
by the Secretary of Natural Resources from the Environmental Trust Fund, The
Secretary of Natural Resources shall hold such property in the name of the State
and shall not permit its temporary use for any purpose which might logically be
expected to impede its prompt availability for power plant siting as and when
needed. The Secretary of Natural Resources may not hold, at any one time, less
than four �! nor morc than eight  8! such sites, suitable for eithc r single or
multiple power plant siting, provided, however, that one such site shall be ac-
quired by July 1, 1974, reasonably suitable for each electric company generating
more than 1000 t%J of electric power and that at least one such site reasonably
suitable for each such electric company shall be held as a minimum inventory
thereafter.

"ll revenues obtained by the Secretary of Natural Resources through the



temporary use of such sites shall be deposited into the "Fund" except that
prior thereto twenty-five �5! percent of the revenues received shall be paid to
the county in which the site is situated. If the site lies within two or more
counties, the twenty-five �5! percent shall be distributed proportionally as
to area within the various counties.

 b! An electric company as defined in Article 78 of the Annotated Code
of Naryland may, at any time, request from the Secretary of Natural Resources
an appropriate site in his possession under the provisions of this Act and the
Secretary of Natural Resources is authorized and directed to make such site
available. The electric utility may purchase or lease on " ninety-nine  99!
year lease such site. The purchase price shall be th<. fair market value of the
site as determined by a committee of three �! independent qualified real estate
appraisers, one of whom shall be chosen by the Secretary of Natural Resources,
one of whom shall be chosen by the. electric company making the application, and
the third to be chosen by th< two appraisers first selected as provided herein-
above. Each party compensates their own appraiser and shall bear one-half  $!
the cost of the third appraiser. The leasing charge .;hall be at five �! percent
annually of the purchase price. For the purposes of this Act, said leases are
tantamount to a proprietary interest subjecting the <.lectric utility to local
property taxes, Receipts from the purchase and leasing transactions shall be
deposited in the "Fund." In view of the safeguards»rovided by this subtitle
through state agencies, and to assure the controlling effect of their determi-
nations, any property purchased or leased by an electric company as provided in
this paragraph shall be used and operated for el<.ctric generating and associated
transmission purposes without regard to any local zoning rule, regulation, law,
or ordinance, and such use shall not be required in, any manner to be submitted to
or approved by any county or municipal zoning board, authority or agency.

767. Judicial Review

The Board of Review of the Department of Natural Resources shall not have
jurisdiction over any proceedings arising under or pursuant to this subtitle, and
Sections 236 and 237 of Article 41 of this Code shall not be appli.cable co de-
cisions of the Secretary of Natural Resources relatirrg to power plant siting. It
is the intention of this subtitle that judicial review as herein provided for shall
in all instance" includ< the right to app< al to the Circuit Courts as set forth
in Article 7G, Sections 89 through 98.

760. Admini strut i<m

Such staff a may be necessary to carry out the provisions of this subtitle,
in such numbers and at such salaries shall be provided in the annual State budget.
5A. Review of and recommendati.on concerning applications for Certificates of Public

Convenience and Necessity associated with power plant construction,

Anything in Article 6GC, Article 70, and Article 9GA of the Annotated Code
of Maryland to the contrary notwithstanding and in lieu of the requirements of
Article 96A and Seci ion» 722 through 731 of Ar! icl< 66C, upon application to the



Public Service Commission for a certificate of public convenience and necessity
associated with power plant construction involving, but not limited to, use or
diversion of the waters of the State, and/or private wetlands, said Commission
shall immediately notify the Department of Natural Resources of such fact and said
Commission shall supply the Department of Natural Resources with all pertinent
available information regarding such application. The Secretary of the Department
of Natural Resources shall treat such application for a certificate of public con-
venience and necessity similar to an application for the appropriation or usc of
the waters af the St tc pursu.,nt to Article 96A and similar to an application for

license for dredging anc! f i 1 ling pursuant to Sect ions 722 through 731 o f this
Article. tlithin sixty �0! days after the time the applic tion for a certificate
of public convcniencc. "nc' necessity has been filed with the Public Service Com-
mission, the Secretary of Natural Resources shall cause the Department of Natural
Rc.sources anc! the Department of Water Resources to complete such further studies and
investigations concerning, but not limited to, the necessity for dredging anc! filling
at the proposec1 plant site. and the water appropriation or use and hall forward to
thc Chairman of thc Public Sex'vice Commission the results of such stuclies and in-
vestigations tagc.ther with a recommendation that the certificate bc granted, dcniccl,
or granted with such conditions as may reasonably bc. c!ecmed necessary. The results
and recoruaendation shall be open to the public and shall further be presented by
the Secretary of Natural Resources or his designees at the hearing hald by the
Public Service Commission as required by Ax'ticle 78.

At the conclusion of the aforesaid hearing, and based on the evidence there
presented, the Secretary of the Department of Natural Resources shall within
fifteen �5! days present his final recommendation to thc Chairman of the Public
Service Commission including, but not limited to, specific conclusions as to
private wetlands if such bc= involved and specific conclusions as to water use or
restriction thereof if such be involved.

Article 43

706. Permits for and registration of certain equipment required.

The Department >my require by regulation that before any person either builds,
erects, alters, replaces, operates, sells, rents, or uses any article, machine,
equipment or other contrivance specified by such regulation the use of which may
cause emissions into the air,such person shall obtain a permit to do so or bc
required to register with the Department. The aforesaid provisions of th is section
shall not apply to machinery and equipment which arc normally use>i in a mobile
manner and boilers used exclusively for the operat ion of steam engines related to
farm and domestic use nor to generating stations constructed by electric companies.
The Secretary of Health and Mental Hygiene upon notification fx'om the Public
Service, Commission of an application for a Certificate of Public Convenience and
Necessity shall prepare a recommendation in connection with the registration or
permit require.d by this section. Such recommendation shall bc presented at the
hearing required under Article 78, Section 54A, of the. Annotated Code of tRryland.
The decision of thc. Public Service Commission in connection with the registration
or permit shall be binding nn the Secretary of Health and Hental Hygiene, subject
to judicial review as set. forth in the provisions of Article 70, Section 91, sub-
section  a!.
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726. Permit to conduct activity not permitted by rules and regulations--
Application; notice and hearing.

Any person proposing to conduct an activity upon any wetland which is not
permitted by rules and regulations adopted under the provisions of Section 722
shall file an application for a permit with the Seer< tary, in such form and with
such information as the Secretary may prescribe. Such application shall include
a detailed description of the proposed work and a map showing the area of wetland
directly affected, with the location of the proposed work thereon, together with
the names of the owners of record of adjacent land and known claimants of water
rights in or adjacent to the wetland of whom the applicant has notice. The
Secretary shall cause a copy of such application to be mailed to the chief ad-
ministrative officer in the county or counties where the propo ed work or any
part thereof is located. No sooner than thirty days and not later than sixty
days after receipt of such application, the Secretary or his duly designated hearing
officer shall hold a public hearing in the county where the Land is Located on
such application, excepted, however that when an electric company as defined in
Article 78, Section 2 shall apply to the Public Service Commission for a certificate
of public convenience associated with power plant construction which involves
private wetlands, the hearing and permit procedures shall be in accordance with
Section 5A of this Article. The Secretary shall cause notice of such hearing to
be published at least once not more than thirty days and not fewer than ten days
before the date set for the hearing in a newspaper published vithin and having a
generaL circulation in each county where the proposed work, or any part thereof,
is Located, All applications and maps and documents relating thereto shall be
open for public inspection at the offices of the Secretary, and the chief admini-
strative officer in the county. At such hearing any person or persons may appear
and be heard, No person may nake such an application within eighteen months of
the denial of a prior application for the same type permit or the final determi-
nation of any appeal of such denial.

Article 96A

Ll. Illegal appropriation of State waters,

From and after January I, L934, it shall be unlawful for the State or any
agency thereof, any person or persons, partnership, association, private or
public corporation, county, m> nicipality, or ot'~< r political subdivision of the
State, to appro",.ria'e or u"e, or to begin construct on of any plant, building or
structure which ~~y;.;»ropriate or us any waters oi the State, surface or under-
ground, without the consent or permit of the Department in writing, ,~reviously
obtained, upon written application therefor to the Department. The applicant
shall provide proof sati factory to the Department that issuance of such permit
will not violate !iarylan<.".'s water quality standards or jeopardize the natural
resources of the State. Nothing in this Section shall be construed to apply to
the use of water for domestic and farming ;>urposes an<' nothing in thi section
shall be construed to ap;>ly to the use of water for an approved water supply of
any municipality if the use was in effect on July l, l969; nor shall it apply to
any particular use in existence on January I, L934,;>rovided such use is not there-
after abandoned.

Notwithstanding any other provisions of this subtitle, an ap;>lication to the
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Public Service Commission for a certificate of public convenience and necessity
associated with power plant construction involving use or diversion af waters of
the State, pursuant ta Article 78, shall constitute an application for the permit
required by this section and shall be handled in accordance with Section 5A of
Article 66C. The hearing required by this Article pursuant to this application
shall not be required but any evidence pertinent thereto shall be presented at
the hearing required by Article 78, Section 54A and the permit required. by this
Article shall be included in the Certificate of Public Convenience and Necessity
as issued by the Public Service Commission.

Article 7Q

54A. Construction of generating station or overhead transmission line carrying
in excess af 63,000 volts,

Na electric campany may begin the construction in maryland of a generating
station or any overhead transmission line. designed to carry a voltage in excess of
69,000 volts, or exercise the right af eminent domain in connection therewith,
without having first obtained from the Commission a certificate. of public convenience
and necessity for the construction of the station ar line. The Commission shall
hold a public hearing on each application for a certificate of public convenience
and necessity in the area in which any portion af the construction oi a generating
station or an overhead transmission line designed to carry a voltage in excess
of 69,000 volts is proposed to be located, together with the local governing
bodies oi each such area, unless any governing body wishes not ta participate in
the hearing. The Commission shall take final action only after due cansideration
of the recommendations of such governing bodies, the need to eeet present and
future demands for service, effect on system stability and reliability, economics,
esthetics, historic sites, aviation safety as determined by the. State Aviation
Commission and the administrator of the Federal Aviation Administration,and,
when applicable, the effect on air and water pollution. The said public hearing
shall be advertised in a newspaper of general circulation in the area affected
once in each of the two successive weeks immediately ,.rior to the hearing. In
no event shall an electric company construct, or be authorized by the Comnission
to construct, such an overhead transmission line in line with, and within one
mile of, either end of any public airport runway, Unless the Federal Aviation
Administration has determined that the construction of such overhead transmission
line will not constitute a hazard to air navigation and such determination has
been concurred in by the State Aviation Commission. A;>rivately owned airport
runway shall qualify as a public airport runway within the meaning of this section
only when it shall have been on file with the Federal Aviation Administration for
a period of two years as being open ta the public without restriction.

As used in this section and Section 54B herein, the term "construction" is
defined to include any clearing of land, excavation, or other action that would
affect the natural environment of the site or route of bulk power supply facilities,
but does not include change needed for temporary use of sites or routes for non-
utility purposes, or use in securing geological data, including necessary borings
to ascertain foundation conditions.

54B. Consolidated Public Hearing, Long-Range Plans and Establishing Rate of
Charge on Generated Electric Energy.

 a! After July 1, 1972, an electric company, as defined in Article -78,
Section 2  f!, in order to obtain the certificate af public convenience and necessity
as required by Section 54A af this Article for canstruction ta begin after July 1,
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1974, shall fi,le the application for the certificate with thc Public Service
Commission at least two �! years prior to commencement of construction of an
electric generating station and its associated overhead transmission lines
designed to carry a voltage in excess of 69,000 volts, or exercising the right
of eminent domain in connection therewith, said two �! year provision may be
waived by the Commission for good cause shown; such application shall contain
such information as the Commission shall request and the company shall also
furnish the Commission such information as it may further request from time to
time; upon receipt of such application and information, the Commission shall
notify all interested persons including, but not limited to, the fallowing
14aryland agencies, namely, the Department of Natural Resources, Department of
Health and Rental Hygiene, Department of Transportation, Department of Economic
and Community Development and Department of State Planning; after receipt of all
information, and as the Commission deems necessary and after publication as the
Commission deems proper, the Commission at the public hearing required by Section
54A shall insure presentation af the information and recommendations from said
agencies, shall. permit the official representative of said agencies to sit during
hearing of all parties and, based on evidence relating to their areas of concern,
shall allow said agencies fifteen �5! days, after conclusion of such hearing,
to modify, affirm, or amend their initial recommendations; and within ninety  90!
days after such hearing the Commission shall grant or deny the permit or grant it
subject to such conditions as it may find appropriate, and notify a11 interested
parties; such decision shall be by a majority of the members of said Commission
and in any instance requiring a conditional permit failure to reach majority
agreement on the conditions to be attached shall result in a denial. The grant-
ing of such certificate shall also constitute authority to dredge and/or construct
bulkheads in the waters or private wetlands of the State, as well as to appro-
priate or use such waters; in addition, such certificate shall also constitute
registration and a permit, as required under Article 43, Section 706, of the
Annotated Code of Naryland, for the air emissions, if any, resulting from the
operation of the plant.

 b! In cooperation with the Secretary of Natural Resources as set forth
in Section 765 of Article 66C, the Commission shall be responsible for assem-
b1ing and evaluating annually the Iong-range plans of Maryland's public electric
utilities regar 'ing generating needs and means for meeting those needs. The
Chairman of the Public Service Commission shall, on an annual basis, forward
to the Secretary of Natural Resources a ten-year �0! plan listing possible
and proposed sites, including associated transmission routes, for the construc-
tion of electric ! ower plants within the State of tLsryiand. Sites which arc
identified as unsub tabLc by the Secretary of Natural Resources in accordance with
the requirements of Section 765 of Artie le 66C shall bc. deIeted from the plan,
provided, however, nothing, in thi. subsection shall prevent the inclusion of such
site in subsequent ten-year �0! plans. Thc first tcn-year �0!»lan shall be
submitted on or about January I, 1972.

 c! The Public Service Commission shall take cognizance of the mandate
by the General Assembly to impose the surcharge per kilowatt hour of electric
energy generated within Nary land. By authorizing the electric comianies to add
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the full amount of thc surcharge to customers' bill". Revenues from the sur-
charge so required to be made by electric companies and collected by the Comp-
troller shall bc placed into the special fund known as the Environmental Trust
Fund.

Commencing with 1972, the Secretary of Natural Resources will each year
coordinate the preparation of a budget required to carry out the provisions of
this Act. Upon approval of the Annual State Budget, by thc General Assembly
of thc State of Maryland, the Public Service Commission shall establish the amount
of the surcharge per kilowatt hour for the fiscal year beginning July 1, 1972
and for each subsequent fiscal year thereafter, but in no event shall it continue
beyond 1985 nor shall it ever exceed 0.3 mill pcr kilowatt hour.

Prior to January 1, 1972, after consultation with the electric companies,
the Comptroller shall establish the method af collection of the surcharge from
the companies, provided that such collections shall accrue to the "Fund," In
no event shall the utilities be required to pay into the fund a greater amount
than that which has been collected less 1>~/. for expenses incurred in thc collec-
tion thereof.

90. Right to review; etc,

Any party or any person in intern:t, including the People's Counsel, dis-
satisfied by a final decision or order of the Commission whether affirmative or
negative in form is entitled to judicial review thereof as provided in this sub-
title. For the purposes of this subtitle, the Secretary of Natural Resources
shall have standing to seek judicial review of the Commission's final decision
or order made pursuant to Article 78, Section 54A and Sect.ion 548 relative to
the environmental aspects of power plant siting. Where the registration of. any
motor vehicle carrier is suspended, or revoked by the Commissioner of Motor
Vehicles, on order of the Commission, the order of the Commission, and not the
action of the Coomissioncr of Motor Vehicles shall be subject to review.

Sec. 2. And be it further enacted, That if any provision of this subtitle
or the application thereof to any person or circumstance is held invalid for any
reason, the invalidity shall not affect the other provisions or any other appli-
cation of this subtitle which can be given effect without the invalid provisions
or application, and to this end all provisions of this subtitle are declared to be
severab le.

Sec. 3. And bc it further enacted, That this Act shall take effect July 1,
1971.
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ACT- 601-l967  as atneiided!

OCEAN SHORES; SfATE RECREATION
AREAS

 General Provisions!

390.605 "improvement," "ocean shore," and "state recreation area"
defined. As used in ORS 390.b i 0, 390.620 to 390.660, 390.670 to
390.680, 390.690, and 390.705 to 390.770, unless ihc context requires
ot he rwise:

�! An "improveinent" includes a structure, appurtenance or other
addition, modification or alteration constructed, placed or made on or to
the land.

�! "Ocean shore" means the land lying between extreme lo» tide
of the Pacific Ocean and the linc of vegetation as estabiished and
described by ORS 390.770.

�! "State recreation area" means a land or water area, or
combination thereof, under khe jurisdiction of the State Highway
Commission, pursuant to subsection �! of ORS 366.205, used by the
public For recrcationalpurposes.  Formerly 274.065 and then 390.710]

390,610 Policy.
�! The Legislative Assembly hereby declares it is the public policy

of the State or Oregon to forever preserve and maintain the sovereignty
of the state heretofore iegaily existing over the ocean shore of the state
from the Columbia River on the north to the Oregon<aiifornia line on
the south so that the public may have the free and uninterrupted use
thereof.

�! The legislative Assembly recognizes that over the years the
public has made frequent and uninterrupted use of the ocean shore and
recognizes, further, that where such use has been legaUy sufficient to
create tights or easements in the public through dedication, prescription,
grant oi otherwise, thai it is in the public interest to protect and
preserve such public rights or easements as a permanent part of Oregon'a
recreational resources.

�! Accordingly, the Legislative Assembly hereby declares that all
public rights or easements legally acquired in those lands described in
subsection �! of this section are confirmed and declared vested
exclusively in the Stake of Oregon and shall be held and administered as
state recreation areas.

�! The Legislative Assembly further declares that ik is in the public
interest to do whatever is necessary to preserve and protect scenic and
recreational use of Oregon's ocean shore. �967 c.601 aubsec,l, 2 l!, �!,
�!; 1969 c.601 Sec.4!

390.61S Owriiarahip of PaciSc shore; tbchsation ss state racaaatioN
area, Ownership of the shore of the PaciAc Ocean between ordinary high

169



tide and extreme low tide, and from the Oregon and Washington state
line on the north to the Oregon and California state line on the south,
excepting such portions as may have been disposed of by the state prior
to July 5, 1947, is vested in the State of Oregon, and is declared to be
a state recreation area. NU portion uf such ocean shore shall be alienated
by any of the agencies of the state except as provided by law. [Formerly
274,070 and then 390.720]

390.620 pacific shore not to be alienated; judicial confirmation,
�! No portion of the lands described by ORS 390.610 or any

interest either therein now or hereafter acquired by the State of Oregon
or any political subdivision thereof shaU be alienated except as expressly
provided by state law. The State Highway Commission, when necessary,
shall undertake appropriate court proceedings to protect, settle and
confirm all such public rights and easements in the State of Oregon.

�! No portion of the ocean shore declared a slate recreation area
by ORS 390.610 shall be alienated by any cif the agencies of' the state
except as provided by law, I 1967 c.601 subsec.2�!, 3; 1969 c.601
Sec,S f

.390.630 Acquisition along ocean shore fcu state recreation areas or
accaaa. The State Highway Commission, in accordance with ORS 390 110,
may -, acquire ownership of or interests in the ocean shore or lands
abutting, adjacent or contiguous to the ocean shore as may be
appropriate for state recreation areas or access to such areas where such
lands are held in private ownership. However, when acquiring ownership
of or interests in lands abutting, adjacent or contiguous to the ocean
shore for such recreation areas or access where such lands are held in
private ownership, the commission shaH consider the following:

�! The availability of other public lands in the vicinity for such
recreational use or access.

�! The land uses, improvements, and density of development in the
vicmity.

�! Existing public recreationareas aud accesses in the vicinity.
�! Any local zoning or use restrictions affecting the area in

question. f1967 c.601 Sec 4; 1969 c.601 Sec,6I

 Regulating Use of Ocean Shore!

390,635 Jurisdiction of highway commission over shore recreation
areas. Except as provided by ORS 273.551, the State Highway
Commission has jurisdiction over the state recreation areas designated or
acquired under QRS 390.610, 390.615, 390.620 or 390.630 in orde~ to
carry out the purposes of ORS 390.610, 390.620 to 390.660, 390.670 to
390.680, 390.690, and 390.705 to 390.770. [1969 c.601 Sec.21]
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390.640 Permit required for improvements on ocean shore;
exceptions.

�! In order to promote the public healtli, safety aiid welfare, to
protect the state recreation areas recognized and declared by ORS
390,610 and 390.615, to protect the safety of thc public using such
areas, and to preserve values adjacent to and adjoining such areas, the
natural beauty of the ocean shore and the public recreational benefit
derived therefrom, it is necessary tu control and regulate improvcnicnts on
the ocean ashore. Unless a permit therefor is granted as provided by ORS
390.650, no person shaH make an improvenient on any property that is
within the area described by ORS 390.770.

�! This section does not apply to permits granted pursuant to ORS
390.715, or io rules promulgated or permits granted under ORS 390.725
or 390.735.

�! This section does not apply to continuous extensions of densely
vegeiated land areas which are above the 16 foot contour and lying
seaward of the tine established by ORS 390,770 as of August 22, 1969.
The elevation mentioned in this subsection refers to the United States
Coast and Geodetic Survey Sea-Level Datum of 1929 through tiie Pacific
Northwest Supplementary Adjustment of 1947. [1967 c.601 Sec.5; 1969
C.601 Sec.7]

390.650 Improvement permit procedure.
�! Any person who desires a permit to make an improvement on

any property subject to ORS 390.640 shall apply in writing to the State
Highway Engineer, on a form and in a manner prescribed by the
engineer, stating the kind of and reason for the improvement.

�! Upon receipt of a properly completed application, the engineer
shaH cause notice of the application to be posted at or near the location
of the proposed improvement. The notice shaH include the name oF the
applicant, a description of the proposed improvement and its location and
a statement of the time within which interested persons may file a
request with the engineer for a hearing on the application. The State
Highway Engineer shall give notice of any application, hearing or deciakm
to any person who files a written request with him for such notice,

�! Within 30 days after the date of posting the notice required ln
subsection �! of this section, the applicant or 10 or more other
interested persons may file a written request with the engineer f' or a
hearing on the application. If such a request is filed, the engmeer shall
set a time for a hearing to be held by the engineer or his authroized
representative. The engineer shaH cause notice of the hearing to be posted
in the manner provided in subsection �! of this section. The notice shatl
include the time and place oF the hearing, After the hearing on an
application or, if a hearing is not requested, after the tiine for requesting
a hearing has expired, the engineer shall grant the permit if apptoval
would nol be adverse to the public interest. ORS 183310 to 183.510
does not apply to a hearing or decision under this section.

�! In acting on an application, the engineer shall take into
consideration the matters described by ORS 390.655. If the engineer does
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not act on a satisfactory applicatiou within 60 days after the date of
receipt thereof or, if a hearing is held thereon, within 30 days after the
date of the hearing, the application shaU be considered denied.

 a! if the permit is denied upon the grounds that the sajne
would be adverse to the public interest or the State Highway
Eny'neer's failure to act, said engineer shall make writ ten
FIndings setting forth the specific reasons for the denial or
inaction.

 b! A copy of the written findings shall be furnished to the
applicant within 30 days following denial of the application as
provided in thjs subsection,

�! Subsections �! and �! of this section do not apply to an
application for a permit For the repair, replacement or restorationjn the
same location, of an authorized improvement or improvement existing on
or - before May 1, l967, if the repair, replacement or restoration is
commenced within three years after the damage to or destruction of the
improvement being repaired, replaced or restored occurs,

�! The engineer may, upon appbcation therefor, either written or
oral, grant an emergency permit for a new improvement, dike, revetment,
or 1' or the repair, replacement or restoration of an existing, or authorized
improvement where property or property boundaries are in imminent peril
of being destroyed or damaged by action of the Pacific Ocean or the
waters of any bay or river of this state. Said permit may be granted by
the engineer without regard to the provisions of subsections  l!, �!, �!,
�! and �! of this section. Any emergency permit granted hereunder shaH
be reduced to writing by the State Highway Engineer within 10 days
after granting the same with a copy thereof furnished to the applicant.
[l967 c.60l Sec.6; 1969 c.60l Sec.[0]

390 655 Standards for improvement permits, The State Highway
Engineer shaH consider applications and issue permits under ORS 390.650
in accordance with standards designed to promote the public health,
safety and welfare and carry out the policy of ORS 390,6]0, 390,620 to
390.660, 390.670 to 390.680, 390.690, and 390.705 to 390.770. The
standards shall be based on the following considerations, among others:

 l! The public need for healthful, safe, esthetic surroundirtgs and
conditions; the natural scenic, recreational and other resources of the area;
and the present and prospective need for conservat!on and development of
those resources.

�! The physical characteristics or the changes in the physical
characteristics of the area and the suitability of the area for particular
uses and improvements.

�! The land uses, including public recreational uae if any and the
improvements in the area, the trends in land uses and improvements, the
density of development and the property values in the area.

�! The need for recreation and other facilities and enterprises in
the future development of the area and the need for access to particular
sites in the area. [1969 c.601 Scc.l I I
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3905SS Judicial review of engjneer's decision on improvement
permit application. Any person «ggricved by the decision of the Statellighway Fngineer under ORS 390.650 is entitled tu petition the circuit
court of the county where the property is located 1'or «judicial review,
de novo as in equity, of the «ation or failure to «ct by the engineer. A
petition Qed under thrs section shall bc filed witltin 60 days after the
entry of the Andrngs provided for in subsection �! of ORS 390.650 or
after the expiration of the period prescribed for action, by the engineer
under ORS 390.650. i 1969 c.601 Sec.12]

390.660 Regulation of use of Lands adjoining ocean shore. The State
Highway Commission is hereby directed to protect, to maintain and to
promulgate rules governing use of the public of property that is subject
to ORS 390.640, property subject to public rights or easements declared
by ORS 390.610 and property abutting, adjacent or contiguous to those
lands described by ORS 390.615 that is available for public use, whether
such public right or easement to use is obtained by dedication,
prescription, grant, statewwnership, permission of a private owner or
otherwise. [1967 c.601 Sec.7; 1969 c.601 hcc.16j

390.665 Deposit of debris on ocean shore prohibit+i. No person
shall deposit or wilfully permit the deposit of any logs, debris, rubbish or
refuse upon the ocean shore. [Formerly 274.100 and then 390.740]

390.668 Motor vehicles and aircraft use regulated in certaht zones;
xorse markers; proceedings to eatablkLh xonea.�! The State Highway Commission may establish zones on the
ocean shore where travel by motor vehicles or landing of any aircraft
except for an emergency shall be restricted or proiubited. After the
establishment of a zone and the erection of signs or markers thereon, no
such use shall be made of such areas except in conformity with the rules
of the commission.

�! Proceedings to establish a zone: a! May be initiated by the commission on its own motion; or
 b! Shall be initiated upon the request of 20 or more landowners

or residents or upon request of the governing body of a
county or city contiguous to the proposed zone.�! A xone shall not be established unless the commission first

holds a public hearing in the vicinity of the proposed zone. The
commission shall cause notice of the hearing to be given by publication,
not less than seven days prior to the hearing, by at least one insertion in
a newspaper of general circulation in the vicinity of the xone.�! Before establisNj~g a zone, the commission shall seek the
approval of the local government whose lands are adjacent or contiguous
to the proposed zone.  Formerly 274.090 and then 390.730]
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390.670 Liabihty of owners of certain properties .iear oceart shore.
The owner or person in control of:iny property siibjec: to a public
easement declared a state recreation area by ORS 390.610 or any
property subject to ORS 390.640 shall not be liable for any injury to
another person or damage to property of another resulting from a
condition of the property within eitlier area, unless the injury or damage
results from a coridition that he created snd that he knew or, in the
exercise of reasonable care, should have known was likely to cause injury
to persons or damage to proper ty. [1967 c.601 Sec,8; 1969 c.601
Sec.13j

390.680 Landowner declaration of continuing control of land along
ocean shore; effect; revocation, failure to Ale.

 I! ln any court proceedings involving prescriptive rights of the
public over property abutting, adjacent or contiguous ta the lands
described in ORS 390.615 or ORS 390.770, an instrument executed and
filed as provided by subsection �! of this section shall be an act and
declaration admissible as evidence of tlic intent of the owner or person in
control of property to exercise dominion and control over his property.

�! The declaration shall describe the property and shall be sjysed
astd acknowledged as provided by ORS 93.410. It shall state that the
public is granted permission to use the property, or a specifically
described portion of the property, and that the public use may be for
wrtain purposes which shall also be described. The declaration shall be
fded in the office of the couiity officer charged with thc duty of filing
and recording instruments or documents affecting title to real property.

�! The permission granted may be revoked at any time by the
grantor by a declaration revoking the permission signed, acknow'ledged and
filed as provided by subsection �! of this section. 1n any event, the
permission granted shall terminate upon the assignment, grant, devise or
other transfer or conveyance of the property or any interest therein by
the owner or person in control of the property,

�! Failure of the owner or person in control of property to
execute and file the declantion as provided in subsection �! oi' this
section shall not imply an intent to relinquish dominion and control over
his property. [1967 c.601 Sec.9; 1969 C.601 Sec.17!

390.685 Effect of ORS 390.605, 390.615, 390,665, 390.668 and
390.685. Nothing in ORS 390.605, 390.615, 390.665, 390.668, and
390.685 is intended to repeal ORS 492.780 to 492.810, [Formerly
274.110 and then 390.750I

390.690 Title and rights of state unimpaired. Nothing in ORS
390.610, 390.620 to 390.660, 390.670  o 390.680, 390.690, and 390.705
to 390.770 shall be construed to rcbnquish, impair or limit the sovereign
title or rights of the State of Oregon in the shores of the Pacific Ocean
as the same may exist before or ai'tcr July 6, l967. [1967 c.601 Sec.IOj
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lSpeciat Permits!

390.705 Prohibition against placing certain conduits across recreation
area and against removal of natural products. No person shall: I! Place any pipe linc, cable line or other conduit across and
under the state recreation areas dcscrkcd by ORS 390635 or thesubmerged lands adjacent io the ocean shore, except as provided by ORS
390 715�! Rcmove any natural product from the ocean shore, other than
tish or wildlife, agates or souvenirs, except as provided by ORS 390.725.
	969 c.601 Sec.20!

390.710 ! Fornterly 274,065; amended by 1969 c.601 Sec,2;
renumbered 390.605]

390.7l5 Permits for pipe, cable or conduit across ocean shore and
submerged lands.�! The State Highway Commission may issue permits under ORS
390.650 to 390.658 for pipe lines, cable }ines and other conduits across
and under the ocean shore and the submerged lands adjacent to the
ocean shore, upon payment of just compensation by the permittee. Suchpermit is noi a sale or lease of tide and overflow lands within the scope
of ORS 274.040.�! Whenever the issuance of a permit under subsection �! hereof
will at feet iartds owned privately, the State Highway Commission shall
withhold the issuance of such permit until such time as the permittee
shaH have obtained an easement, license or other written authorization
from the private owner, which easement, license or other written
authority must meet the approval of the State Highway Commission,
except as to the compensation to be paid to the private owner.�! AH permits issued under this section are subject to coitditians
that will assure safety of the public and the preservation of economic,
scenic and recreational values and to rules promulgated by state agencies
having jurisdiction over the activiiies of the grantee or permittee. [1969
c.601 Sec.22!

390.720 !Formerly 274.070; rcnumbered 390.615!
390.725 Permits for removal of products along ocean shore.�! No sand, rock, mineral, marine growth or other natural product

of the ocean shore, other than fish or wildlife, agatcs or souvenirs, shall
be taken from the state recreation areas described by ORS 390.635,
except in compliance with a rule of or permit from the State Highway
Commission as provided by this section. Permits shall provide for the
payment of just compensation by the permittee as provided in subsection
�! of this section.�! Rules or permits shaH be made or granted by the - StateHighway Commisston only after consultation with the Fish Commission of
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the State of Oregon, the State Genic Commission, the State Department
of Geology and Mineral Industries and the Division of State Lauds. Rules
and permits shall contain provisions necessary to protect the areas from
any use, activity or practice inimicable to the conservation of natural
resources or public recreation.

�! On request of the governing body of any coastal city or
county, the State Highway Commission may grant a permit for the
removal of sand or rock fram the area at designated locations on the
ocean shore to supply the reasonable needs for essential construction uses
in such localities if it appears sand snd rock for such construction are
not otherwise obtainable at reasonable cost, and if such removal will not
materially alter the physical characteristics of the area or adjacent areas,
nor lead to such changes in subsequent seasons, Before issuing a permit
the commission shall likewise take into consideration the standards
described by ORS 390.655, The commission may grant a permit to take
and remove sand, rock, mineral or marine growth from the area at
designated locations. The commission shall also issue permits to coastal
cities ol' counties to remave or authorize removal of sand from the ocean
shore, under the standards provided by ORS 390.655, if the city or
county determines that the sand accumulation on the ocean shore
constitutes a hazard or maintenance problem to the city or county.

�! The terms, royalty snd duration of a permit under this section
are at the discretion of the commission, A permit is revocable at any
time in the discretion of the commission without liability to the
permittee.�! Whenever the issuance of a permit under this section will affect
lands owned privately, the State Highway Commission shall withhold the
issuance of such permit until such time as the permittee shall have
obtained an easement, liix:nse or other written authorization from the
private owner, which easement, license or other written authority must
meet the approval of the commission, except as to the compensation to
be paid to the private owner, [1969 c.601 Sec.23]

390.730 [Formerly 274.090; amended by 1969 c.601 Sec.lg;
renumbered 390.668]

390.735 permits for expiortttion, removal of deasure.trove and other
objects; ides.

�! The State Highway Commission may prescribe rules and issue
permits governing the exploration far, and removal af, treasure-trave,
semiprecious stones, petrified wood, snd archaeological and paleantological
objects from the recreation areas described by ORS 390.635. Such rules
shall be designed to maximize the public benefit of these resources and
shall permit the free use of the areas for collection for noncommercial
purposes of reasonable quantities of petrified wood semiprecious stones
and archaeological and paleontological objects, Notwithstanding any other
law, such rules may provide that not to exceed 25 percent of any
treasuieArove shall be retained by the cornrnisSio, subject to disposal by



the commission as property of the Slate uf Oregiin, a»d t hat the
remainder shall be retained by the finder.

�! lf any per son removes treasure-trove, semiprecious stones or
petrified wood from the state recreation areas in a manner contrary to
rules prescribed under this section, all the materials or objects so removed
shall be subject ta disposal by the commission as property of the State
of Oregon.

�! Ãienever the issuance of a permit under this section will affect
lands owned privately, the State llighway Commissiur. shall withhold the
issuance of such permit until such time as thc permittee shall have
obtained an easement, license or other writ ten authorization from the
private owner, which easement, license or other written authority must
meet the approval of the commission, except as to the compensation to
be paid to the owner. [1969 c.601 Sec.25]

390.740 [Formerly 274.l00; renumbered 390.665]

390,750 [Formerly 274. l 10; amended by 1969 c.601 Sec.19;
renumbered 390.685]

 Vegetation Line!

390.755 Periodical reexamination of vetetation line by Highway
Engineer; recomnM;nding adjustments.

 l! The State Highway Engineer is directed to periodictdly reexamine
the line of vegetation as established and described by ORS 390.770 for
the purpose of obtaining information and material suitable for a
revaluation and re-definitio, if necessary, of such line so that the
private and public rights and interest in the ocean shore shall be
preserved.

�! The State Highway Commission may, from time to thne,
recommend to the Legislative Assembly adjustment of the line described
in ORS 390,770, [l969 c.60l Sec.27]

PENALTIRS

390.990 Penalties.
 l! Any person, Arm or corporation violating any of the regulations

provided in ORS 390.l60 shall be punished, upon conviction, by a fine
of not more than $500 or by imprisonment in the county jail for not
more than 30 days.

�! Violation of any provision of ORS 390,665, 390.668 or
390.705, or any rule promulgated under such statutes, is punishable, upon
conviction, by a fine not exceeding $500 or imprisonment in the county
jail for not more than six months, or both.

�! Violation of ORS 390.640 shall be punished, upon conviction,
by a fine of not inore than 5500 or imprisonment in the county jail for
not more than six months, or both. Bach day a violation continues shall
be considered a separate offense. [Subsection �! formerly 366,990;
subsection �! formerly part of 274,990; amended by l969 c.60l Sec.28]
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AN ACT

Relating to the conservation and development of the .coastal zone; and
declaring an emergency,

Be It Enacted by the People of the State of Oregon:

SECTION 1. The Legislative Assembly finds and declares that:
 I! The coastal zone in this state is an important and valuable part

of the natural resources of this state and that because of its value there
exists a need for its protection through the development and maintenance
of a balance between conservation and developmental interests with re-
spect to such natural resources.

�! There exists a conflict in the development and use of the natural
resources of the coastal zone among industrial interests, commercial and
residential development interests, recreational interests, power resource
interests, transportation and other navigational interests, waste disposal
interests and fish and other marine resource interests.

�! To further the policy of this state in the protection, preservation,
development and, where. practicable, the restoration of the natural re-
sources of the coastal zone, a commission should be established to develop
and prepare a comprehensive plan for the conservation and development
of the natural resources of the coastaI zone that will provide the neces-
sary balance between conflicting public and private interests in the
coastal zone.

�! For the purpose of this Act the coastal zone is defined as that
area lying between the Washington border on the north to the California
border on the south, bounded on the west by the extent of the state' s
territorial jurisdiction, and on the east by the crest of the coastal mountain
range, witli the exception of:

 a! The Umpqua River basin, where tiie coastal zone shall extend to
Scot tsbur g.

 b! Tiic Rogue Rivrr basin, where the coastal zone shall extend to
Agncss.

 c! Thc Colurnhia ><ivrr basin, where the coastal zone, xtend to
the downstream ciid of I'i.'ct IsIsnd.

SI'.CTION 2.  I! Thi' ' i i-~!nn Coastal Conservatiori and .vrlopment
Commission is created. Tlic commission sha11 consist vf ~v members ap-
pointed as fol ows.

 a! The Govi i~~r s»ail appoint one person who has d monstrated an
interest in the pr.. ',, conservation and irderly development of the
environmenta'.' quality vr. life in this state to serve on each coordinating
committee estau»shed as provided by subsection �! of section 3 oj this
Act. Each of the four persons appointed by the Governo i rsuant to thi3
paragraph shall be appointed from the state at large.



 b! The Governor shall appoint two persons who have demonstrated
an interest in the protection, conservation and orderly development of the
environmental quality of life in this state to serve at large on the com-
mission. Each of the two persons appointed by the Governor pursuant to
this paragraph shall be appointed from the state at large.

 c! The members of the coordinating committees established as pro-
vided by subsection �! of section 3 of this Act for the four districts of
the coastal zone described in subsection �! of section 3 of this,Act.

�! The commission shall adopt rules relating to its administration,
the terms of its members and other matters;

�! A majority of the members of the commission may appoint an
executive director who shall carry out the duties assigned to him by the
commission. The executive director shall, subject to the approval of
a majority of the members of the commissiop, appoint such administrative
and clerical employes as he may consider necessary in carrying out the
provisions of this Act.SECTION 3. �! For the purposes of this Act, the coastal zone is di-
vided into the following districts: a! District 1 which is composed of Clatsop and Tillamook Counties.

 b! District 2 which is composed of Lincoln County.
 c! District 3 which is composed of the coastal portions of Lane and

Douglas Counties. d! District 4 which is composed of Coos and Curry Counties.
�! There is es>blished a coordinating committee for each of the

districts described in subsection �! of this section. Each such coordinating
committee shall consist of the member appointed by the Governor to the
committee pursuant to paragraph  a! of subsection �! of section 2 of this
Act and thc members appointed to the committee by the designating body
set forth in subsection �! of this. section for. each such district; but the
membership of each such committee. appointed by the designating body set
forth in subsection �! of thispection for each such district shall be com-
posed of two elective county officials from the district, two elective city
officials from %he district and two elective port district officials from the
district. However, the two members in each classification appointed to
the committee by the designating body set forth in subsection �! of this
section for each such district may not be appointed from the same local
governmental body, except in District 2, two of the members may be county
commissioners.�! The designating bodies of the districts established by subsection
�! of this section are: a! For District 1, the Clatsop-Tillamook Intergovernmental Council,

 b! For District 2, the Lincoln County Sub-Council of Governments,
 c! For District 3, the Board of Commissioners for Lane County and

the Umpqua Regional Council of Governments, each of which shall appoint
three of the members of the coordinating committee for District 3.

 d! For District 4, the Coos-Curry Council of Governments.
SECTION 4. The commission and the four coordinating committees

shall.�! Study the natural resources of the coastal tone and recommend the .
highest and best use of such resources.�! Not later than January 17, 1975, prepare and submit a report,
including the findings of its study, a proposed comprehensive plan for
the preservation and development of the natural resources of the coastal
zone and any maps, charts and other information and materials that are
considered by them to be necessary in such report, to the Governor and
to the Fifty-eighth Legislative Assembly of the State of Oregon.

�! Not later than January 18, 197$, prepare and submit a preliminary
and, if possible, a final report of their progress in the study and formulation
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of the comprehensive plan described by subsection �! of this section to
the Governor and the Fifty-seventh Legislative Assembly of the State of
Gregon.�! Advise the Governor from time to time on the findings being
made by them and propose policies and interim measures for implementa-
tion by the Governor and state agencies that they consider to be neces-
sary for the proper preservation and development of the coastal zone prior
to completion of its comprehensive plan for the coastal zone,

SECTION 5. �! The plan described by subsection �! of section 4
of this Act shall reflect a balancing of the conservation of the natural
resources of the coastal zone and the orderly development of the natural
resources of the coastal zone. Such plan shall be prepared in a form
designed to be used as a standard against which proposed uses of the
natural resources of the coastal zone may be evaluated, In the event of
conflicting uses af the natural resources of the coastal zone, the plan shaH
establish a system of preferences between such conflicting uses that are
consistent with the control of pollution and the prevention of irreversible
damage to the ecological and environmental qualities of the coastal zone.

�! In preparing the plan described by subsection �! of section 4
of this Act, the commission and its coordinating committees shaH consider:

 a! The quality, quantity and movement of estuarine and other coastal
waters, whether tidal or nontidal in character.

 b! The ecological balance of estuarine and marine resources.
 c! The economic interests in the coastal zone, including but not

limited to commercial and recreational fishing interests.
 d! The projected population growth and employment needs within

the coastal zone.
 e! Scientific information regarding the hydrology, geology, topo-

graphy, ecology and other relevant scientific data relating to the coastal
zone as provided by state agencies.

 f! Plans, surveys and inventions that have been or are being made
with respect to the coastal zone by federal, state and local governmental
'agencies. g! Comprehensive land- use plans and local zoning ordinances ad-
ministered by local governmental agencies having jurisdiction over lands
within the coastal zone.

SKCTIO'N 6. The commission may:
 I! Accept grants, contributions and assistance from any federal,

state or local governmental agency, any priva'.e foundation and any in-
dividuals.

�! Appoint, from among its members, committees to carry out speci-
fied portions of its duties.

�! Appoint advisory committees composed of persons selected from
interested private organizations and the public at large to assist in
carrying out its study and the preparation of its plan,

�! Employ administrative, clerica'I and professional personnel con-
sidered by it to be necessary in carrying out its duties under this Act,

�! Contract for the services of and consultation with professional
persons or organizations, not otherwise available through federal, state
and local governmental agencies, in carrying out its duties under this
Act.

�! Perform other duties considered by it to be necessary in carrying
out the purposes of this Act.

SECTION 7. �! All state and local governmental agencies shaH co-
operate, assist and participate with the commission and its coordinating
committees in carrying out the purposes of this Act.

�! The Governor shall designate members of state agencies that are
affected by or interested in the studies and planning conducted by the
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commission and coordinating committees pursuant to section 4 of this Act
to assist the commission and coordinating committees in the performance
of their duties set forth in section 4 of this Act.

SECTION 8. The state natural resources agencies shall review any
preliminary or final comprehensive plans referred to in section 4 of this
1971 Act and shall incorporate comments and recommendations in a report
to tho Governor and to the Fifty-seventh and Fifty-eighth Legislative
Assemblies.

SECTION 9. This Act being necessary for the immediate preservation
of the public peace, health and safety, an emergency is declared to
exist, and this Act takes effect upon its passage.



EXECUTIVE ORDER NO ~ 01-069-25

GOVERNOR'S NUCLEAR SITING TASK FORCE
OF THE NUCLEAR DEVELOPMENT COORDINATING COMMITTEE

IT IS HEREBY ORDERED PND DIRECTED that the Nuclear
Siting Task Force of the Governor's Nuclear Development
Coordinating Committee is created to approve the location
of nuclear power plants within the State of Oregon - and to
make these recommendations fully compatible with Oregon's
environmental protection.

IT IS FURTHER ORDERED AND DIRECTED that the Task
Force shall operate as a sub-committee of the Governor' s
Nuclear Development Committee, under the latter's autharityg
and operating for the purpose of reviewing all sites which,
at intervals, are proposed by utility systems in search for
nuclear power plant locations .

IT IS FURTHER ORDERED AND DIRECTED that the Task
Force shall evaluate such proposed sites in regard to what
effects the specific nuclear installatibn will have on Oregon's
environment, such as: protection from pollution, protection
of the state's people, water, air, land resources, wildlife,
fisheries, and aquatic life. In evaluating proposed sites,
the Task Force may conduct public hearings, calling upon any
of the state agencies for assistance. The Task Force shall
work closely with local government officials in all of its
ef forts.

T IS FURTHER ORDERED AND DIRECTED that the Task
Force will report its findings to the Governor and to the
Nuclear Development Coordinating Committee.

IT IS FURTHER ORDERED AND DIRECTED that the Task
Force shall consist of the heads of the following state
agencies or by their designated representatives:

Agriculture Department
Environmental guality Commission
Fish Commissio..a
Game Commission



Public Utility Commission
State Board of Health
State Engineer
State Department of Geology and Mineral

Industries
Water Resources Board

The State Nuclear Coordinator will serve as Chair>san

IN TESTIMONY WHEREOF, I have hereunto
subscribed my name and caused to
be affixed the great seal of the
State af Oregon. Done at Salem,
the Capital, this lith day of
December, A.D., 1969.

Governor

By the Governor:



EXEC IjT I VE ORDER NO, 01-070-07

March 3, 1970

"IT IS FURTHER ORDERED AND DIRECTED that a I I state agencies
wi th regulato>y respons ibi I it ies apply thei r author i ty in th<
»>ost stringent possible fashion to insure complete protection
of 0 I cq<>n s c >a s t.

"IT IS FURTHER ORDERED AND DIRECTED that the Local Governmr< I
Re la t i ons D i v i s ion of the Execut I ve Depar tment and the Depa r t-
ment of Transportat ion work wi th c i ties, count ies and counci ls
of qovernmcnt a lonq the Or  g >n coas t to ini tiatn complete iar«i
use plans, speci f Ical iy Including transportation.

"IT IS FURTHER ORDERED AND' DIRECTED that the Hiqhway Divisi<>r.
and other appropriate state agencies provide staff and I inanci~I
support to these local effnrts.

"IT IS FURTHER ORDERED AND DIRECTED that where local compre-
hensive plans are developed in a broad coordinated system that
state agencies in carrying out their resp'>nsibiiitics comply
with the priorities of these plans. Specific exemptions may
only be granted by the Governor's office.

"IN TESTIMONY WHEREOF, I have hereunto subscribed my name arid
caused to be affixed the great seal of the State of Oregon. Danr
at Salem, the capital, this 3rd Day of Narch, A, D,, 1970.

si ned Tom NcCall

Governor

"IT IS»HEREIIV ORDERED AND DIIII.CTIII ~I« i,
i>iv<>l v< ii in c<>i>st rue t i >ii <>r «>i>" I i'i«1 i<>»-«'

Ih< c<>ast stOp p lannin<i I <>i <>i iiiii> I »>< i> I
I I» I iv<>ii I <I rnndi f y I h<' i>a I <tl ~ > I <'i>v I i 'ill<<i<'III
i>rdi.r covers sandsp i I ~, <>' I ii ii i <"...>>i<I ir>y
whi'i'i'  i>e prii jcc t w<>i>I l ex <   <I '.< I<»1>1 . mod i f
  x i s t i »<> I'<>c i I i t y,

I I ' I <> < .><I< Il  I '5
I ~ > I «'I <i<. I i v i l

'I»<I <><> / i><r <>j <' . i
I i ii«. i >, i Thi

 .> I «. : li «n
i cat i >n ni an



APPENDIX E

WISCON' N

Section 22  Shorelands Zoning! of the Water Resources Act of 1965,
Act 614-1965 [Section 59.971 of the Wisconsin Statutes].

Chapter NR115  Wisconsin's Shore1and Nanagement Program! of Wisconsin's
Administrative Code.



Section 22 of the Water Resources Act of 1965, Act 63.4-1965
[Section 59.971 of the Wisconsin Statutes]

SrcrtoN 22. 69,971 of the stai.utes is created to read:

M.971 ZONIKG OF' SI�!'L'! A~'DS ON NAVIGAI'LE O'ATES'S.
�! To cfI'ect t!>e piii poses of s. 1l4."6 a»d to protnote the public health,
safety a»d general vve!fare, couitties may, by ordinance enacted separately
I'rom ordinances tiursua»t to s. 59.97, zone al! !a»ds  referred to !>ere!»
ss shorela»ds! in t.heir unincorporated areas wit!ii» the fo!lowing dis-
stenccs from the normal high-»ate» e!evation of navigab!e waters as de-
fined in s. 144.26 �!  d!: 1,000 feet from a lake, poiid or f!owage; 300
feet from a river or stream' or to the !andward side of tho f!ood plain,
whichever d!sta»ce is greater. If the navigable water is a glacial pothole

1 lake, the distance shall be measured from the high watermark thereof.'
�!  a! Except as otherwise specif'ied, all provisions of s. 69.97 apply

to ordinances and their arne»dme»ts enacted under this section, but they
shall not require approva! or be subject to disapprova! by any town or
town hoard.

 b! lf an existing town ordi»ance relating to shorelands is more
restrictive tlian an ordi»ance !ater enacted under tliis section affecting the
Lame shorclands, it continues as a town ordinance in all respects to the
extent of the greater restrictions, but not otherwise,

 c! Ordinances enacted under this section shall accord and be con-
sistent with any comptehensive zoning p!an or general zoning ordinance
spplicablo. to the enacting counties, so. far as practicable.

�! All powers granted to a county under s, 236.46 may be exercised
by it with respect to shorelnnds, but it must have or provide a p!arming
agency as defined in s. 236.02 �!.

�!  a! Section 66.30 applies to this section, except that fo> the pur-
poses of this section any agt'cement under s. 66.30 shall be effected by
ordinance. If the municipalities as de6ned in s. 144.26 are served by a re-
gional planning commission under s. 66.946, the commission may, with its
consent, be empowered by the ordinance of agreement to administer each
ordinance enacted hereunder throughout its enacting municipality,
whether or not the area othervvise served by the commission includes all
of that municipality.

 b! Variances and appeals regarding shore!ands within a county are
for the board of adjustment for that county under s. 69.99, and the pt~
dures of that section apply,

�! An ordinance enacted under this section supersedes all provi-
sions of an ordinance enacted under s. 69.97 that relate to shorelands.

�! If' any county does tiot adopt an ordinance by January 1. 1968,
or If the department, «fter notice and'hearing, determines that a county

I
has adopted an ordinance wh!ch Calls to meet roasonab!a minimum stan<I.
ards in accomplishing tho shore!and protection objectives of s, 144.26  Ii,
the department shall adopt such an ordinance. As Car as puss!bio, s, Sg�'tO
shall apply to this subsection.
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Chapter NR 115

%ISCONSIN'S SHORELAND MANAGElNENT PROGRAM
NR I15.06 Rol ~ of the department

of Xetural Resources
YR 11S.OS Assistance to oouaUas

NR 115,01 Introduction
NR IIS.OS Yature of tha program
NR 115.06 Shoreland regelation

standards and criteria

ttistorsi Chapter RD 15 as lt existed on August,'ll, 1970 wae repealedand a oew chapter numbered NR 115 was created. Register, August. I ~ '70,
Yo. 176, etfacttva September I, 1970.

NR 115.01 Introduction. �! The water resources act  chapter 614,
laws of 1966! requires counties to enact regulations for the pmtec-
tion of all ahorelands in unincorporated areas by January 1, 1968.
Shorelands as defined by the law are lands within 1,000 feet of a
navigable lake, pond or flowage and lands within 300 feet of a river
or Tlavigable stream or to the landward side of the iloodplain, which-
ever distance is greater.�! The statute defines the purposes of regulations enacted for
shoreland protection: "to further the maintenance of safe and health-
ful conditions; prevent and control water pollution; protect spawning
grounds, fish and aquatic life; control building sites, placement of
structures and land uses and reserve shore cover and natural beauty,"

tltsterra Cr. Register. August. 1670. No, 176. atf. 9-1-70,

NR 115.03 Shoreland regulation standards and criteria. �! ESTAS-
IzstthlgltT uF APFaoPltIATE zoNI.'40 DIsTRtcTB. Shoreland area develoP-
ment can usually be controlled by regulations appropriate to wetlands
 conservancy district!, recreation-residential districts and general
purpose districts. Where detailed land use planning has been accom-
plished, other types of districts may also be desirable.

Register, August, 1670, No. ITS

NR 115.02 liiature of the program. �! The water resources act
creates sectian 69.971, Wis. Stats., which requires the raning of shore-
lands in the unincorporated areas of each county. Such zoning shall
not require the approval of the town boards, To assure that such
zoning will be accomplished, section 59,971 �!, Wis. Stats., states
that if any county does not adopt an ordinance by January 1, 1968,
or if the department of natural resources, after notice and hearing,
determines that a county had adopted an ordinance which fails to
meet reasonable minimum standards in accomplishing the shoreland
protection objectives, the department shall adopt such an ordinance,

�! To comply with the water resources act, it is necessary for a
county to enact shoreland regulations, including roning provisions,
lavid division co~trois, sanitary regulations and administrative pro-
visions ensuring enforcement of the regulations.�! It is the policy of the department, in the discharge of its
responsibility under section 144.26, to require adherence to certain
specific standards and criteria. The standards and criteria are ht-
tended to define the objectives of the regulations.

Itisterrc Cr. Ragietar. Auguat. 1970, NO. 176. erf. 9-1-76.



164b WISCONSIN ADMINISTRATIVE CODE
�! EsTABI.1$HSIENT 0F LAND I'sE soNINo REGULAvloNS, Tha soningprovisions adopted must provide suflicient control of the use of shore.lands to afford the protection of water quality aa specified in %is.Adm. Code chapters RD 2 and 3. The provisions shall include the

fol/owing: a! jtfininture lot sizes. Ail future lots in the shoreland area shallalford pmtection against danger to hea'ith and hazard of pollution
of the adjacent body of water.1. Lots served by public sewer shall have a minimum vvidth of 65
feet and a minimuln area of 10,000 square feeto. Lots not served by public sewer shall have a minimum average
width of 100 feet and a minimum area of 20,000 square feet.

 b! Baitding setbacks. The perlnitted location of buildings andstructures shall conform to health requirements, preserve natural
beauty and reduce flood hazards,1. Unless an existing development pattern exists, a setback of VS
feet from the normal high waterline shall be required;2. Ho building shall be erected in the floodway of a stream  see
chapter NR 116, deflnitions!.3. Boathouses or similar structures which require a waterfrontlocation shail not be used for habitation nor extend toward the water
beyond the ordinary high waterline.4. Buildings and structures shall be subject to any applicabla
floodplain zoning regu'lationa. c! Trees atuf shrubbery. The cutting of trees and shrubbery s'hallbe regulated to protect scenic beauty, control erosion and reduce theflow of eilluents and nutrients from the shoreland. In the strip 85feet inland from the ~ormal high «aterline, no more than SO feet inany 100 feet shal! be clear cut, I» other areas, trees and shrub cuttingshall be governed by consideration of the effect on water quality and
should be in accord with accepted management practices.

 d! F lhng, grading, hgooniup, dredginp. Filling, grading, Iagoon-ing and dredging may be permitted only in accord with state lavFand where protection against erosion, sedimeIItation and impairment
of flsh and aquatic life has been assured.

 S! EBTABI.IBHRENT oF sANITABY REOUxATIows. The protection ofhealth and the preservation and enhancement of «ater quality requiresanitary regulations to be adopted by the county.  a! Where publicwater supply systems are not available, private well construction
shall co~form to %is. hdm, Code chapter RD 12. b! Where a public ~sate col'lection and treatment systeru is notavailable, design and construction of private se«.age disposal systems
shall fully comply with Wis. Admin. Code section H62.20.

�! ADQPrloN oF ADiI NIBTEATBg AND ENFoscESIENT PaovlsIoIss.
Each ordinance required by these regulations shall provide for: a! The appointment of an adlninistrator and such additiona'l staif
as the work load may require. b! A planning agency  planning and zoning committee! and a
board of adjustment as required by late. c! A system of permits for all new construction, reconstruction,
structural alteration or moving of bul!dings and structures, includingsanitary waste disposal and vrater supply faci!it!as, h copy of allapplications shall be filed in the offlca of the county administrator.
Register, Auaust. I!TO, Ãa. ITS
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 d! Regular inspection of permitted work iz progress to insure
conformity of the finished structures with the terms of the ordinance.

 c! A variance procedure relating to the use, change of use or
alteration of nonconforming lands and structurca, and ~ special ex-
ception procedure for uses presenting special problems of pollution
or flood hasard The county shall keep a complete record of all pro-
ceedings before the board of adjustment and planning agency.

 f! Timely notice to the hoodplain-shoreland management section
of the department of natural resources af hearings on proposed
variancea, special exceptions and amendments and delivery to that
section of copies of decisions on such variances, special exceptions
and such amendments, when adopted.

 g! Mapped soning districts and the recording, on an oillclal
copy of such map, of ail district boundary changea

 h! The prosecution of ail violations of shore'land soning ortli-
nances

�! EETABLIBHMENY oF LAND BUIYABILIYY nnvIEtv. The county shall
review all land divisions which create $ or more parcels or building
sites of 5 actus each or less within a 6-year periocL ln such review
the following factors should be considered:

 a! Hasarda to the health, safety or welfare of future residents.
 b! Proper relationship to a4joinlng areas.
 c! Public access to navigable waters, as required by law.
 d! Adequate storm drainage facilitlea
 e! Conformity to state law and administrative code proviaionL

Iltstovr I Cr, Itestater. Aosuat. ISIO, No, ITS, oit. S-I-re.

NR II6AI4 Role of the Department of Natural Resources.  I! Role.
The department of natural resources is directed by the legis!a'tura
to assist the countics in carrying out their responsibilities under the
law and to review and evaluate the administration of the regulations.
If necessary, the department may recornrnend to the natural resources
board the adoption of an ordinance for a county, if the county failed
to meet these standards and criteria.

�! CosIFLIANOE DETER'MINED BY EYALUATINQ coUNTY nnoULATIDNE
tvIYH SKOTJQN NR 115.0$,  a! Compliance with the t~uircments of
section 59971 will be determined by comparing the county shoreland
regulations with the state minimum standards for shoreland pro-
tection as contained in section XR 115,08, Counties that have enacted
regulations that meet the minimum standards for shoreland protec-
tion will be considered as complying with section 59.971, Wis Stats.

 b! Compliance status shall also be maintained by the county
during subsequent tvevaluation of the regulations to ascertain their
effectiveness in maintaining the quality of Wisconsin water. A county
shaH keep its z~gu!ations current, effective and «orkable to retain
its status of compliance. Fai!ure to do so shaH be deemed noncompli-
ance.

 c! Compliance with chapter NR 116 shaQ not affect a county's
responsibility to compiy «'ith chapter NR 116, iloodplain management
standards.

 d> The department ahaH issue a certihcate of compliance when a
county has, in the opinion of the department, complied with section
59.971, Wia. State.

Resisten Aususl, ISIO, IrtL Ira
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�! NoNcostrt.twncF  a! Counties that have regulations that do
not meet the minimum rules as contained in section NR 115.03 shaH
be considered as not comp!ying with the requirements of the water
resources act pertaining to shoreland regulations. For these counties
to achieve compliance status, they sha'B modify their regulations Co
meet the minimum standards within a time Hmit established by the
department.

 b! Countics that have not drafted shoreland regulations shall be
deemed noncomplying counties. They shaB state to the department
of natural resources their reasons, if any, for failure to comply with
the water resources act. The department shaB then require the county:

1. To proceed v;ith regulatiou formaCion within a given time period,
or;

2, a, To have the staff of the department of natural resources draft
the regulations, or;

b. Contract, with a consu'ltant to drafC the regulations. AB costs for
such actions by the department of natural resources shaH be born»
by the noncomplying county.

Hlstorrc cr. Register. Au»ust, 1070, No, CT0, eK s-l-'t0.

NR 115,05 Assistance Co counties. To the full extent of ite resources,
the department of natural resourc»» will provide advice and asalM
ance to the counties, »aching the high»»t precticab!e degree of
uniforntity consistent with the objective» of the shoreland regni»Clou
provisions of the water resource» act.

Sslecorre Cr. Register. August. C414. Ne. CT0. »g. 4-1-40.

Re»later, Au»ust, 10r», No 144
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SAN FHANCXSCO BAY CONSERVATION AND DRVRLOBKNT CQQCSSION
507 PoM St., San Francisco 94102 557-3686

November, 1970

THE McATKER-PETRTS ACT
 As Amended through the ~170 Legislative Session!

The McAteer-Petris Act, creating the San Francisco Bay Conservation and
Development Commission, was enacted in 1965  and. amended slightly in 1968! .
Extensive further smendments vere made by Chapter 713 of the 1969 Regular
Session  AB 2057!. Other amendments were made by the following Acts of the
1970 Regular Session of the Legislature:

Chapter 998  AB 1200! -- changing the date in Sec. 66611.

Chapter 1179  AB 1771! -- adding a second paragraph to Sec. 66622.

Chapter 1279  AB 1971! -- adding subdivision  e! to Sec. 66610.

A few sections of the Act s,s enscted in 1965 have not been affected. by any
amendments.

What follows is the composite text of the McAteer-Petris Act as of
November 23, 1970, the effective date of the 1970 amendments.

Sections marked with + in the left; margin are unchanged since 196$.
Material marked 4 was added or amended in 1970. All other material either was
new or was 1ast amended in 1969.



GOVZRI<!MENT CODE

TITLIt' 7,2. SAN FRANCISCO BAY CONBERVLTION
AND DEVELOPMZNT COMMISSION

CHAPTER 1, FtNtttNGs kND DEGLk14LTtoNB OP Pot'OY

68600, The Legislature hereby finds and declares that the
public interest in the San Francisco Bay is in its beneficial
use for a variety of purposes; that the public has an interest
in the bay as the most valuable single natural resource of an
entire region, e resource that gives special character to the bay
area; that the bay is a single body of water that can be used
for many purposes, from conservation to planned develop-
ment; and that the bay operates as a delicate physical mecha-
nism in which changes that affect one part of the bay may also
affect all other parts. It is therefore declared to be in the
public interest to create a politically-responsible, democratic
process by which the San Francittco Bay and its shoreline can
be analyzed, planned, and regulated as a unit.

88801. The Legislature further finds and. declares that un.
coordinated, haphazard filling in San Francisco Bay threatens
the bay itself and!s the.efore inimical to the welfare of both
present and future residents of the area surrounding the bay;
that while some individual 9U. projects may be necessary and
desirable for the needs of the entire bay' region, and while
some cities and counties may have prepared detailed master
plans for their own bay lands, a governmental mechanism
must exist for evaluating individual projects as to their
effect on the entire bay; and that further piecemeal filling of
the bay may place serious restrictions on navigation in the bay,
may destroy the irreplttccab'.e feeding t<nd breeding grounds
of fish and wild! ife in the bay, m<ty advers;,ly affect the quality
of bay waters and evert t'te quality of air in the bay area, and
would therefore be hr<rrnfui to the needs cf the present and
future population of the b<ty . rgion.

66602, Th< L<gish<ture further find««ttd de<.it<re<< that <er-
tsin water-orient«i I<ttt<l u."< s slong the bny shore!in<~ rtr<'
ess< ritiHl to tbr p tbiir wr!fa. < nl' thr b<<y «res, en<i th<tt such
us<s ir<rl<ul< ports. w»trr-relstrd i!t<iu~trhs, »irporti, wildlife
r< fug<'s, water-<!rlrnte<t reer '<<tiott en<i p<tbli< assembly, d<'-
si<lir<iz<itiort pl«r>Cs <nrl l«>wrrptents r<'q<tir ng lsrg< a<<tnt<i!ts
of wet<'r fot' <nnl'ng nut'nns"s; that thr s<trr Francisco Ray
Pl«rt shnuld mske pr< visi tn r<~r <trleqttt<<r su<i. suitable locstiorts
fot till such used t'..e«, bv tnirimizing tlte rr< rrssity for future
b<ty GII to create n "~ 'es fn 'u<lt uses; ':,l.<tt existing public
assess to the shor<!'ne snd v<st.rs of the !;.n I'r<tnriseo Bay
is inadequate;»~!I '.h t' !»; trim<tin t'r;ts,'hie public access, <'on-
slstent wtfh a pro~+a<'< '.>rojr.;t, 'Rheu'd br pt'ovtdecl.

66602.I. The Legis!«t<tre further finds and rleclares that
crees diked oP from the hay <rid used as saltponds and mttn-
aged wetlands are important to the bay area in that, atnong
other things, such areas provide a wildlife habitat and a large
water surface which, together with the surface of the bay,
moderate the clim<tte of the bay area and alleviate air pollu-
tion; that it is irt the public interest to encourage continued
maintenance and operation of the salt ponds and managed wet-
lands; that, if development is proposed for these areas, dedica-
tion nr puhlic purchase of some of these lands should bc en-
rottrsgrd in order to preserve water areas; that, if «try such
«r«r«are «uthorr'zed tn be developed and used for <rth< r p<tr-
pns<s, the development should provide the tnaxlmum publi<.
access to the bay consistent with the proposed project snd
~ hould retain the maximum amount of water surface area con-
«istent with the proposed project.
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66603. The Legislature further Bnds and declares that the
Ban Francisco Bay Conservation and Development Commie-
eion, treating the entire bay ss a unit, has made a detailed
study of all the characteristics of the bay, including: the qual-
ity, quantity, and movement of bay' waters, the ecological bal-
ance of the bay, the economic interests in the bay, including
the needs of the bay area population for industry and for
employment, the requirements of industries that wouM not
pollute the bay nor interfere with ite use for recreation
or other purposes, but would need sites near deepwater chan-
nels; that the study has examined ail present and proposed
uses of the bay and its shoreline, and the master plans of cities
snd counties around the bay; and that on the basis of the study
the commission hae prepared a comprehensive and enforceable
plan for the conservation of the water of the bay and the devel-
opment of its shoreline, entitled the San Francisco Bay Plan.

66604. The Legislature further Bade and declares that in
order to protect the present shoteiine and. body of the San
Francisco Bay to "..he maximum extent poeeibIe, it ie essential
that the commission be empowered to issue or deny permits,
after public hearings, for any proposed project that involves
placing BII, extracting materials or making any substantial
change in uee of any water, land or structure within the area
of the commission's jurisdiction.

66605. The Legislature further Bnds and declares:
 a! That further BIIing of San. Francisco Bay should be

authorized only when public beneBts from BII clearly exceed
public detriment from the loss of the water areas and should
be limited to water-oriented uses  such ae ports, water-related
industry, airports, Bridges, wildlife refuges, water-oriented
recreation and public assembly, water intake and die~
lines for desalinization planta and power generating plants
requiring large amounts of water for cooling purposes! or
minor Sll for improving shoreline appearance or public access
to the bay;

 b! That B11 iu the bay for any purpose, should be au-
thorized only when no alternative upland location is avail-
able for such purpose;

 c! That the water area authorised to be Riled should be
the minimum necessary to achieve the purpose of the Bll;

 d! That the nature, location and extent of any fIII should
be such that it will minimize harmful effects to the bay area,
such as, the reduction or impairment of the volume surface
area or circulation of water, water quality, fertility of marshce
or fish or wildIife resources;

 e! That public heaIth, safety and welfare require that Bll
be constructed in accordance with sound safety standards
which will aFord reasonable protection to persons and prop-
erty against the hazards of unstable geologic or soil conditions
or of Bood or storm waters;

 f! That Bll should be authorized when the Riling would,
to the maximum extent feasible, establish a permanent shore-
line;

 g! That 6II should be authorized when the applicant has
such valid title to the properties in question that he may fill
them in the manner and for the uses to be approved.

66605.1. The Legislature Bnde that in order to make San
Francisco Bay more accessible for the uee aud enjoyment of
people, the bay shoreline should be improved; developed and
preserved, The Legislature further recognizes that private in-
vestment in shoreline development should be vigorously en-
couraged and may be one of the principal means of achieving
bay shoreline development, minimizing the resort to taxpayer
funds; therefore, the Legislature declares that the commission
«hould encourage both public and private development of the
bsy -shoreline.

~ 0 - ~ It' W >I'
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88808. The'&glsht~'hery'1mB and' deehsres that this
8tIe is not intended, and shall not be construed, as autho1id5g
the conUnission to exercise ita power to grant or deny a permit
in a manner which will talte or hqeage pt'ivate property for

ublic use, without the p~nt'of jest compensation therefor.
seamen is-not intenled to iisgeabe or deershse the rights

OIf any owner of property.ttndA'Ae ConsCtath4 of 4e Sfatih '
ef OQifornia or the Unite& St«hk

88806,5, The Legislature Bn&s and declares that the Ban
Fram&co Say Plan indicates that extensive areas in «net''

. around the bay are owned or held under claim of ownsmddp
by private persons and that the acquisition for public naa of
all or large portions of. such areas or the establistunsnt of Kd-
life refuges therein msy require a substed441 puMe in-
vaatment. The LegiaVture %rther Bnds and declares that the
bomudssion should males a continuing review anti prepare «N&.
subntit periodic reports on the natura, aztent, esNmatad sos'
«nd method of ~ng of any pioyo'ee8 ~ILteltkb+ It 'prf

, Dsgg property for public use.

~ 68806.6. Nothing in this title A«H dsny the right of prl-
vete property o~ers end local go~ents to establish' «gri-
euitursl preserves and enter into contracts pursuant to the
provisions of the CKUeruia Lnnd Oonservatiba bet oi' RN5.'

The connnission, within s-'.x months after the effective date of
this section, aha'.1 inst tute a-: a~alive action program to
encourage local govemmen s to entet into contracts nnder the
Cdiiforn',a Land Conservation Act ef 1965 with owners uf
property to which th0 prov<iona of that act may he appScsMe.

66607. If any provision of %is title or the. application
thereof in any circum.x~ce or to any person or public agency
is held invalid, the t ma.nder oi' their title el' the appheatlen
thereof in other c~~nie 'W'%"Whys lWWiO 8t-y'g550
4lglsssMelef ~ 4 p" s - t.~+'

66610. For the ~nrpoeee o' th s ti6o, the area of jurisdic-
tion oi' the Ran:~ re~';~co '.Bey ConservaMn an& Development
Commiseion inc.'ude, .

t'a! San I'-'ra.'cie~o .,",. M.ng e'.> a~as that are subject to
tidal action "rozr, he ~ou>h cad of +' e bay to the Golden
Gate  Point Don:tr,-Pc'~t ~~".os! anc~ tc the sacramento River
lioe 'a line be. r.-ceo ."".me Po~t end Iixhons Point, extended
northeast rly to tee mon'.~ of 3LarshaJ Cut!, including all
aloughs, and speci5cally, the marshlands lying between mean
high tide and Bve feet above mean sea level; tidelands  land ly-
ing between mean high tide and mean low tide!; and sub-
mergei lands  land ly~ below mean low tide!,

 b! 4 shoreline band consisting of all te'rritory .'.ocated be-
tween the shoreline of Ban Francisco Bay as de6ned in sub-
division  a! of this section and a Hne 100 feet landward of
and parallel with that line, but excluding any portions of such
territory which are included in subdivisions  a!,  c! and  d!
of this section; provided that the connnission may, by resolu-
tion, exclude from its area af j thn any «rea within the
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 c ! Saltponds consisting of all areas which have been dilzed
off from the bay and have been Id during the three years
imznediately preceding the effective date of the amendment of
this «ection during the 1969 Regular H<'<<sion of the iiegislature
for the solar evaporation of bay water in the course oi salt
production.

 d! Managed wetlands consisting of all areas which have
been diked of from the bay and have been maintained during
the three years immediately preceding the efi'ective date of the
amendment of this section during the 1969 Regular Session of
the Izegislature as a duck hunting preserve, game refuge or for
agr ic ul tu re�.

 e'   rrtai» we terways  iii a<18 itiozi to «r< as i »rl»<le<i within
s»h<] iviii<»i  a ', !, r<i»si<<ti»g of all a i.<.as '.1 at,ii e s»bjert to
tidal ai't ion, including submerged lands, tidelands, aud marsh-
laiids»1i 1o fiv feet above m< a» era level, oii, or ti ibutary to,
the listed portions of the followizig waterways:

  I ! 1'1uzz zuer Creek in Alameda County, to the eastern limit
of the saltponds.

�! Coyote Creek  and branches! in Alameda and Sazzta
Clara Counties, to the easternmost point of Newby Island.

�! Redwood Creek in Sau Mateo County, to its confiuence
with Smith Slough.

�! Tolay Creek in Sonozna Couzzty, to t»e northerly line of
Sears Point Road  State Highway 37!.

�! Petaluma River in Marin <in<1 Soiioma Counties to
its confiuenee with Adobe Creek, an<1 Sa» Antonio Creek to
the easterly line of the Northwestern Pacific Railroad right-
of-wsy.

�! Napa River, to the northernmost poiiit of Bull Islazzd.
�! Sonoma Creek, to its confiucnce with Second Napa

Slough.
The definition which is made by this section is merely for the

purpose of prescribing the area of jurisdiction of the commis-
sion which is created by this title. This definition shall not be
construed to affect title to any land or to prescribe the bound-
aries of the San Francisco Bay for any purpose except the
authority of the coz»nzission created by this title.

66611. No later than December I, 1971, the commission,
after public hearing, of which adequate descriptive notice is
given, shall adopt and file with the Governor and the Legis-
lature a resolution iixing and establishing within the shoreline
band the boundaries of the water-oriented priority land uses,
as referred to in Section 66602. After such filing no further
changes shall be made in such boundaries, except with the
approval of the 1<egislature.

CHhpTXR 8. ShN PRkNCISCO BRY CONSRRvhTzoN hND
DEMENT CD MMIssloN

fifi < 211. T lie S» n Fr<< nr i<« o B<zy  ',oz<servat io» anil Dev<'lop-
<»ezit 1'<z»»z< i!<si<»< is h< »i by < i « <ted. Thr eoiriniission shall r<izi-
« iit <if '7 i<i< i»b< rs iippoii<1« ];<<< follows:

 a!  !ni »1< i»b< r by the Divisi<zz< Kngiz<ei'r, l!nizrd States
Anny Kizgi»« rs. »» 1 1< 1'a« ifir Division, f rom }!is staÃ.

 b!  !i» r«er»brr by the 1'<<it«'1 St<<tea S« ret<<ry of lie»it!i,
R<lu«.<t i<<» »ii<1 Welfare, fr<ii» his <<t<<H'.

 < !  !ii<»irr»b< r by tt<i S<reretary <if Biz<<i<<re<< <ind Trans-
port»'.ion, from his <<taff,

 d !  !ri<»ieziiber by I!» ~ Director <if Vin»nr<', fr»<» his st<zfi',
 <'! <!n< i»rziib< r by th< Seeret<iry of R< s»ur<',ea, from his

staff.
  f ! 0»< mri» brr by the State i<<in<la  .'»z< izz< i<<si<i», fr<<m its

<<t<zÃ.
  g !  !»< i<<ember by the Sia ii 7 ra»<' i<<co Bi<y R< giona1 Wat<ir

Q»« lity  ',<mtrol Board, wli» slii<ll be i< member of such board.
 h ! Nin< couii1y repre<<ezzt<<tiv<vs eo»« ist ih<g»f one memb< r

oi' 1h< b<»ir<l »f s»pervisors r< pr<'sent<<tive <if e:<eh of the nine
San Yra i<< is«'z Bay <zre<z «'<»»t «'<<, z<ppointed by the b<i»rd of
<<up< rviso ra i<i < ac h eou»tv. E<zrh eou»ty r<. prese»1 »tive must

mtwtivssr u anranrv1vori»1 <1istrirt which in-



 i! Four city representatives iippointed by the Association
of Bay Area Governments from among the residents of the
bayside cities in each of the following areas:

�! North Bay � Marin Cnuntv, Sonoma, Napa, and So-
lano;

�! East Bay � Contra Costa County  west of Pittsburg!
i<nd Alameda County north of the southern boundary of
Hayward;

�! South Bay � AIame<la County south of the southern
boundary of Hayward, S«nta Clara. County and San Mateo
County south of the nortli<rn boundary of Redwood City;

�! West Bi<y--Ran Mateo County north of the northern
boundary nf Redwoo<1 City, arid the City and County of
Sari Fr«ncis<.o.

Each city representative must b< an e!ected city ofBcial,
 j! Seven representatives of the public. wha shall be r'esi-

d<~nts of th<, S«n Fran< isco B;iy area a»d whose appointments
shall be subject to c<mfirnr<iti<in by the Sen«t<. Five of such
reprcserit«tives shiiH be <rpTi<iintcd by the Governor. One by
the Conimittee nn Rules <if tlie Renat< an� ane by the Speaker
of the Assembly.

66621. One member' of the Senate, appointed by the Sen-
ate Rules Committee, and one member of the Assembly, ap-
pointed by the Speaker af the Assembly, shall meet with, and
participate in the activities of, the commission to the extent
that such participation is not incompatible with their respec-
tive positions as Members of the Legis!«ture. For the purposes
of this title, such Members of the Legislature shall constitute
a joint interim investigating committee on the subject of this
title, and as such shall have the powers and duties imposed
upon such committees by the Joint Rules of the Senate and
Assembly.

66622. The members of the commission shaH serve at the
pleasure of their respective appointing powers. The members
shall serve without compensaton, but each of the members
shall be reimbursed for his necessary expenses incurred in the
performance of his duties.

A member, subject to conflrmat on hy his appointing power,
may authorise an alternate for attendance at meetings and
voting in his absence. Rach alternate shall be designated in a
written instrument which sha!1 inc!ude evid nce of the confir-
mation by the appointing pov er and liis name shal! be kept on
file with the commission, Eacl! member may el!ange his alter-
nate from time to time, with thc <oni rm!r'..on of his apnoint-
ing power, but shn'I have only one a'<< <nate nt a tirT<e. Each
alternate shall have the same au«l!Pea<iona 'is are required for
the member who appoint d him, . xrcpt that each county rep-
resentative may designate any o!hcr»<ember of that county's
board of supcrv.'aors as his alt:er".ate.

66623. The Governor sh«ll select, from amor.g public rep-
resentatives on the commission appo'.»ted pursuant to subdi-
vision  k! of Section 66620, a chairman and a vice chairman.

66624. The time and place of the first meeting of the com-
ission shall be prescribed by the Governor, but, in no event,

shall it be scheduled for a date later terran 10 days after the
effective date of this title,

66625. The headquarters of the commission shall be in the
City and County of San Francisco,

CHLpTER 4, Powxlrr aND DUm<rs oz THE CQMMrsaroN

66630. The commission shall make a continuing review of
all the matters referred to in Section 66603, 66606.5 and Sec-
tion 66651,

I-Subdivision  I<,! tra, Qeerr
desi grrated Subdivision  j!]
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66630.1. The continuing review, among other things, shall
include studies concerning properties within the area of the
commission's jurisdiction which, in the opinion of the com-
mission, might be acquired by public agencies for public use.
Based on such studies the commission shall annually prepare a
report setting forth the general location of such properties, the
interest or interests proposed to be acquired therein, the public
uses recommended therefor, the public agencies recommended
to make the proposed acquisitions, the estimated cost of the
proposed acquisitions and recommendations for financing such
cos1,. Each annua1 report shall cover proposed acquisitions dur-
ing a, three-year period commencing January I after the date
of the report and shall indicate any material changes made
with respect to the report for the previous year. Not later than
the fifth legislative day of each regular session of the Legis-
lature, commencing wiK the I971 Regu1ar Session, the coma.is-
sion shall File such report with the Governor and Legislature.

66631. In making the review, the commission shall
cooperate to the fullest extent possible with the Association of
Bay Area Governments; and shall, to the fullest extent, pos-
sib1e, coordinate its planaing with planning by local agencies,
which shall retain the responsibility for local land use plan-

. ning. In order to avoid duplication of work, the commission
shall make maximum use of data and information available
from the planning programs of the State Offlce of Planning,
the Association of Bay Area Governments, the cities and coun-
ties in the San Francisco Bay area, and other public and pri-
vate planning agencies.

66632.  a! During the existence of the San Francisco Bay
Conservation and Development Commission, any person or
governmeutal agency wishing to place fill, to extract materials,
or to make any substantial change in use of any water, land
or structure, within the area of the commission's jurisdiction
shall secure a permit from the commission and, if required by'
law' or by ordinance, from any city' or county within which
any part of such work is to be performed. For purposes of
this title, "8i11" means earth or any other substance or mate-
rial, including pihags cr structures placed on pilings, aad
structures floating at some or all times and moored for ex-
tended periods, such as houseboats and floatiag docks. For the
purposes of this section "materials" means items exceeding
twenty dollars  $20! in value.

The commission may require a reasonable flling fee aud re-
imbursement of expenses for processing and investigating a
permit application.

 b! %'henever a permit is required by a city or county
for any activity also requiring a permit, from the San Fran-
cisco Bay Conservation and Development Commission, an ap-
plicant for a permit shall flle an application with the city
council of the city if. the proposed project is located ia in-
corporated territory, or the board of supervisors of the couaty,
if the proposed project is located ia unincorporated territory.
Upor. flling such an application, the applicant shall notify the
comznission of the fact of the filing and the date thereof, The
city council or the board of supervisois, as the case may be,
shall investigate the proposed project and shall fil a report
thereor with the commission within 90 days affer the applica-
tion is filed with it.

whenever a permit is not required by a city or county, ao
application for a permit need be made to the city or county.



 c! Upon receipt of the report from the city council or the
board of supervisors, as the case may be, or, lf the city coun-
cil or the board of supervisors dotes not ale a report with the
commission within the 90-day period, upon the expiration of
such 90-day period, and upon receipt of an application for a

rmit made directly to it, the commission shall hold a public
earing or hearings as to the proposed project and conduct

such further investigation as it deems necessary. The conunis-
sion shall give Ml consideration to the report of the city coun-
cil or hoar d oi supervisors. d! The commission shall prescribe the form and contents
of applications for permits. Among other-things, an applica-
tion for a permit shall set forth all public improvements and
public utility facilities which are necessary or incidental to
the proposed project and the names and mailing addresses of.
all public agencies or public utilities who will have owner-
ship or control of such public improvements or public utiTity
facilities if the permit is granted and the project is con-
structed. The executive director shall give written notice of
the Ning of the applic«tion to all such public agencies and
public utilities, If the commission grants a permit f<>r a proj-
ect, the permit shall include sll public improvements and pub-
lic utility facilities which are necessary or incidental to the
proj ect. e! Upon receipt of an application for «permit the commis-
sion shall transmit a copy thereof to the Ban Francisco Bay
Regional Water Quality Control Board. Within 60 days the
board shall file a report with the commission indicating the
etect of the proposed pro�ect on water quality within the bay,

 f! The commissiou sh»11 take action upon an application
for a permit, either denying or granting the permit, within 90
days after it receives the report  or, if the city council or the
board of supervisors did not, Gle a rcport with the commission
within the 90-day uericd, v'ithin 90 days after the expiration
of such 90-day per!od!, or within 90 days after it receives an
application from the. «pp!icant, whichever date is later. The
permit shall be «utomatica!ly granted if the commission shall
fail to take specific action either denying or granting the per-
mit within the time period seeeified in this section. A permit
shall be granted for a proieot if the c<>uiniissiou flnds and de-
clares that the prc5e<t ir; either �! necessary to the health,
safety or welf«re of the pubI!c in the entire bay tire«, or �!
af such c nature that it v,i!1 be consistent with the provisions
of this title and w.'th the p> ovisions of thc S<>n Frar<cisco Bay
Plan then in etTect. To et<ac',.u«te such pu. poses, the commission
may grant '< permi'. s'ibject tc reaso!i«bio terms and conditions
including the uses of >sr<i cr structures, intensIty of uses, con-
struction methods and n!<.'.<cds for dredging or placing of fill,
Thirteen afI!r!!>«tive votes of !uembers vf thc commission are
required to grrn' «p.>'!nit. Xeit!!< r nf the federal representa-
tives who are t!!rn!bere!i" the commission!< tn«y vote ou whether
or not a permit sha!! hc gr«ute<l.

Pursuant to this title, the commission m«y provide by reg-
ulation, adopted after public hearing, for the issuance of per-
mits by the <x<cutivc director, without ccrnpli<>n<!e with tl<c
above proeediir<, i!i eiises <if emergency, or for minor rrl><>irH
to existing inst«ll<>tions or niinor imT>r<>vvmrttts n>«<l<. «ny-
where witt>in tl>< iir<«of jurisdiction of thc r<>mmi><sinn irt-
cludiug, without li>oiti<ticn, tl>c installati<>n of piers <>tt<t pili<>g><
and mainten<>tice dredging <>f navigation ch«uncle. Tlic coci-
mission may also adapt after public bearing such s<lditional
regulations as lt deems reasonable and necessary to enable it
to carry out its functions efficiently «nd equitably, including
regulations c!«ssifying the p«rticul«r w«tcr-oriented uses re-
ferred to iu Sections 66602 «nd 66605.

 g! If the commission denies the permit, the applicant may
submit another application for the permit directly to the com-
mission after 90 days from the date of such deniaL
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66632.1, Nothing in this title shall apply to any project
where necessary local governmental approval a»d a Depart-
ment of the Army Corps of Engineers permit have been ob-
tained to allow commencement of the diking or fiHing process,
and where such diking or 61Iing process has comme»ced prior
to the effective date of this title, nor to the continuation of
dredging under existing Department of the Army Corps of
Engineers permits.

  Compare with
"ec 666'l6, which
>appears to overlapI

66632.2.  a! The owner or operator of any public service
facilities need not obtain a permit from the commission for the
construction within or upon any public highway or street of
any public service facilities to provide service to persons or
property located within the area of the commission's juris-
diction, The public service facilities referred to in this sub-
division shaH be limited to those which are necessary for and
are customarily used to provide direct and immediate service
to the persons or property requiring such service,

 b! The owner or operator of public service facilities or a
public street or road located anywhere within the area of the
commission's jurisdiction may, without first obtaining a per-
mit from the c«mmission, make emergency repairs to such
facilities as»>ay be necessary to maintain service, provided,
that the emergency is such as to require repairs before an
emergency permit can be obtained under the provisions of
subdivisi«»  f! «f 8«cti«» 66632 and, provided further, that
notiRcati«» ia given to the commissio»»o 1st«r than the Brat.
working day following su«h u»dertaki»g.

 c! "Public service facilities," as used in this section, means
any facilities used or intended to be used to provide water,
gas, electric or communications service snd any pipelines, and
appurtenant facilities, for the collection or transmission of
sewage, flood or storm waters, petroleum, gas or any liquid
or other substance.

 h! Any project authorized pursuant to this section shall be
commenced, performed and completed in compliance with the
provisions of all permits granted or issued by the commission
and by any city or county.

 i! If, prior to September 17, 1965, any person or govern-
mental agency has already obtained a permit from the appro-
priate local body to glace i'll in the bay or to extract sub-
merged materials from the bsy, application may be made
directly to the San Francisco Bay Conservation and Develop-
ment Commission and the permit from the local body shall
constitute the report of the local body.

 j! Any action, or proceeding to contest or question the
commission's denial of a permit application, or conditions at-
tached to approval of a permit application, must be commenced
in the appropriate court within 90 days following the date of
such action by the commission.

 k! The executive director shall, within 90 days fallowing
the effective date of this section, communicate the provisions
of this section to a11 governmental bodies that issue permits for
developments described in this section, and shall request of
them information concerning any development that may fall
within the provisions of' this section.



66632.3. If the most recent report made and Sled pursuant
to Section 66630.1 recoznmends that designated property' be
acquired for public usc and all such property has not been
so acquired within a neriod of three years, commencing with
January I after the date of the rcport Srst recoznmending
such acquisition, ut any time after the expiration of said
period the owners of all or any part of the property not pre-
viously acquired may file an application with the commission
for the development of such property, Upon the filing of any
such application, the commission shaH grant or deny a permit
in accordance with the provisions of this title snd the San
Francisco Bay Plan, then in elect, provided that s. permit
shaH not be denied on the grounds that such property has been
recommended to be acquired for public use.

66632,4. Within any portion or portions of the shoreline
band which shaH be located. outside the boundar>es of water-
oriented priority land uses, as Axed and established pursuant
to Section 66611, the commission znsy deny nn application for
a permit for a pr»posed pzoject only on the grounds that the
project fails to provide maximum feasible public sccess, con-
sistent with the. proposed project, to the bay and its shoreline.

66633. The commission znay:
 a! Accept grants, contributions, and appropriations from

any public agency, private foundation, or individual.
 b! Appoint committees from its membership and appoint

advisory committees from other interested public and private
groups.

 c! Contract for or employ anv professional services re-
quired by the commission or for the performance of worlz
and services which in its opinion cannot satisfactorily be per-
formed by its oSicers and ezuployees or by other federal, state,
or local governmental agencies,

 d! Sue snd be sued in all actions and proceedings and in
all courts and tribunals of competent jurisdiction, including
prohibitory and mandatory injunctions to restrain violations
of this title.

 e! Do any and all other things necessary to carry out the
purposes of this title,

66634. The commission shsII, in addition to aziy funds
which the I~egisiaturc znay apI>ropriatc for planning activities
of the commission, take whatever steps are necessary to at-
tempt to obtain mo~ey availabIe of such planning activities
from any federa1. sta'.,e, oi local sources.

6663r>, Thr <nmz>atsiion shoII appoint »n exrcutivr director
who s'hall have charge of administering thr alTaira of the com-
mission. subject to the d'.rection and poIicies of the cozumis-
sion, The executive direr'.or shall. subJeet to approval of the
commission, appoint such rmp!oyees as map be necessary in
order to carry ou'; the functions cf the commission.

66636. Within a reasonable time, but not to exceed one
year from the date of the erst meeting of the commission, the
chairman of the comznission, in collaboration with and with
the concurrence of the commission, shall appoint a citizens'
advisory committee to assist aud advise the cozuzrission in
carrying out its functions. The advisory committee shall con-
sist of not more than 20 members.

At least one member of the advisory committee shaG be a
representative of a public agency having jurisdiction over har-
bor facilities, and another shall represent a public agency
having jurisdiction over airport facilities. The advisory com-
mittee shall also include representatives of conservation and
recreation organizations, and at least one biologist, one m>ci-
ologist, ono geologist, one architect, one landscape architect,
one representative of an industrial development board or
commission, and one owner of privately held lands within tho
San Francisco Bay as deAned iu Section 88810.



CH~TEa 5. THE S~ Fmerarsco Bar P~ ~
FUETHEE REPoaTH oF THE CoMHrssroN

66650. This title shaH be known and may be cited as the
McAteer-Petris Act.

6665l. Pursuant to this title the commission has adopted
and submitted to the Governor arLd the Legislature the San
Francisco Bay Plan, a comprehensive plan containing state-
ments arid maps concerning:

 a! The objectives of the plan;
 b! The bay, as a resource, including findings and recom-

mended pohcies upon: fish and wildlife; water pollution; smog
and weather; water surface, area and volume; marshes and
mudfiats; fresh water infiow; dredging; aud shell deposits;

 c! The development of the bay and shorelirre, including
5ndings aud recommended policies upon: economic and popu.-
lation growth; safety of fills; water-related. industries; ports;
airports; recreation; saltponds and other managed wetlands;
transportation; other uses of the bay and shoreline; refuse
disposal sites; public access; appearance and design; and
scenic views.

This plan shall constitute an interim plan for the commis-
sion  i! untQ otherwise ordered by' the Legislature, or,  ii!
until amended by the commission as provided in Section 66652,

66652. The commission at any' time may amend, or repeal
and adopt a new form oi, all or any part of the San Fran-
cisco Bay Plan but such changes shall be consistent with the
findings and declrLrations of. policy contained in this title.

Hach changes shall be made by resolution of the commis-
sion adopted after public hearing on the proposed change, of
which adequate descriptive notice sha11 be given, If the pro-
posed change pertains to a policy' or standard contained in
the Ran Francisco Bay Plan, or defines a water-oriented use
rifi rred to in Section 66602 or 66605, the resolution adopting
the change shall not be voted upon less than 90 days following
notice of hearing on the proposed change and shall require
the afiirmstive vote of two-thirds of the commission members.
If the proposed change pertains only to a map or diagram
contained irr the San Francisco Bay' Plan, the resolution adopt-
ing the change shaH not be voted on less than 30 days following
notice of hearing ou the proposed change and shall require
the af5rmative vote of the majority of the commission mem-
bers.

66658. If a function or activity is within the area of the
commission's jurisdiction and requires the securing of a per-
mit, the commission shall exercise its power to grant or deny a
permit in conformity with the provisions of this title and with
any provisions of the plan pertaining to placing of fill, extrac-
tion of ruaterials, construction methods and use or change of
use of water cress, land or structures. If a function or activity
is outside the area of the commission's jurisdiction or does not
require the issuance of a permit, any provisions of the plan
pertaining thereto are advisory only.

[Former~
Sec. 66653]



66654. W'ithin the area of the commission's jurisdiction
under subdivisions  b!,  c! and  d! of Section 66610, any
uses which are in existence on the e!Tective date of this sec-
tion may be continued, provided, that no substantial change
shall be made in such uses except in accordance with this title,

Any owner of property devoted to an existing use or uses
may Ble an application with the commission to determine the
nature of such existing use or uses, the extent of territory
then devoted to such use or uses, and such additional territory
adjacent thereto as may be expected to be reasonrrbly neces-
sary for the expansion of such use or uses during a period of
aot te exceed 15 years from the date of Sling such application.
Not later than 90 days after such filing, the commission after
public heaz'ing shall adopt a resolution making such determina-
tion, After the adoption of such resolution no permit need be
obtained from the commission for any of the existing use or
uses specifled in the resolution or for the expansion thereof
within the territory described in said resolution,

66655. If, prior to September I, 1969, any city or county
has adopted an ordinance or issued a permit authorizing a
particular use or uses within the areas deflaed ia subdivisions
 b!,  c! and  d! of Section 66610, no person who has ob-
tained a vested right thereurMIer shall be required to secure
a permit from the commission, providing, that no substantial
changes may be made in any such use or uses, except in accord-
ance with this title. Any such person shall be deemed to have
such vested rights if, prior to September 1, 1969, he has ia
good faith and in reliance upon the ordinance or p<rmit cozn-
menced snd performed substantial work on the use or uses
authorized and incurred substrrntial liabilities for work and
materials necessary therefor. Expenses incurred in obtaining
the enactznent of an ordinance or the issuance of a permit sball
not be deemed Iirrbilities for work or material.

66656. Nothing in this tit!c shall irppiy to <my project
where necessary local governmental approvaI and a T!epsrt-
ment of the Array Corps <>f Engineers prrmit have been ob-
tained to allow < orrrmeneement <if the diking or fil!ing process,
and where such d!king or Riling process hrrs comznenced prior
to September 17, f965, nor '.o the continuation of dredging
under existing Departznent of the Array C<irps of Engineers
permits and any renewals and extensions of. such dredging
permits,

"Project" shall include the execution or undertaking or
asrumpti<m of any contractual c<rrnmitmcnts rntered into prior
to Septeznber 17, 1965; if prior to July 9, 1969, the city or
cour!ty h;is n<i<qit< d n I<>rrg-mr!go ger!< r;rl rilan in <recorder!ee
with its charter, or Rectiozrs 65300 to 65306 arrd speciflc plans
in accordarrcc with Sections 65450 and 65451 and the land uses
comply with the. general objectives or guidelines of the San
I'rancisco Bay PIarr.

66657. In eminent domain or inverse condemnation pro-
ceedings for aay property within the area of the commission's
jurisdiction, in determining ''just compensation," as used in
Section 14 of Article I of the California Constitution, or
"value," "drrm<rg<," or "beneflts,'' as used in Section ]248 of
the Code oi' Civil I'ro<cdure, the influencc of thc Son Fran-
cisco Bay Plan, in effect at the tim«of the taking or damaging
of the property, upon the vaIue of the property or the interest,
being valued shrr! I hn inrr<]missibl<. ss eviden< e rrr«I aot a prop< r
basis for an opiniouas to the value of the property.

66658, Iratii the termination of. the existenc<i of tli<. com-
mission, it shall have all powers and duties pres<;ribed by
Chapters 1  commencing with Section 66600! to 4  cornmerrc-
ing with Section 66630!, inclusive, of this title including, with-
out limitation, the power to continue or make further studies
authorized thereby.



F-13

-12-

66659. The commission siiail continue in existence until
such time as the Legislature provides for the termination of
the existence of the commission or for the transfer of the com-
mission's I'unctions and duties to some other permanent agency.

66660, The commission shall make a supplemental report,
or reports, containing all of the following:

 a! The results of any continued or further studies made
by the commission;

 b! Such other information and recommendatione as the
commission deems desirable.

66660,1. Notwithstanding any provision of this title to
the contrary, the jurisdiction of the commission, except for
the control of fill or extraction of materials shall not include
the shoreline within a city limit upon which any person or en-
tity has commenced and performed substantial work for the
purpose of establishing a planned community' development. on
land already filled and requiring no additional fill or extrac-
tion, and for which the planning commission approval of the
city council has been obtained prior to July 1, 1969.

66661. The commission shall annually file a supplemental
report with the Governor and the Legislature by the fifth legis-
lative day of each regular session of the Legislature commenc-
ing not later than the 1971 Regular Session.



ACT 16ff2-1967

ChaPter 10< CalifortIia Advisory Commisaion
on Marine and Coastal Resottrces [New]

5 6~01C" OVr" ffmmrmx CODS

.'IIIT!CLH I. I	;CLARA'I'ION OF POLICI<' ANO OIIJIr  I'IVES
hl4l
4'i<<>. Polh'0'.
Qbll, Obj<xtl ves Of p lail.

. I riivtc I <rdded I<if af<rf v.f Od7, e. IO.I2, fi. d.'»I,I, I I
I iw naview Comme»tarfrs <ton ln a marl»e raviro»<nant. Thomas

<:w r<» -«1 i -i»r<o «, vo< >e<r<or<f: ra- c. f.rneh, Bi J. tl<ndlrr. IX B. Bta»ton
sal eo»<role of we<i! ~ <<uau<i< ond olf po»o- t14691 44 Los Anaoios Bor B»11. 164.

AIITICLR ao, DIrl!'PIlTION8

B40<
fit<0<M. ' htarlne service,

hlarine aiid coasts! environment.
Bstf, fihort title.

~rftcic" s<fded hf Nota.Isbn', e;-fff~, fr, dff<t4, y L
geterfeka o ~ o indloate deletloae Ify asnaadfnaaC

85

0 fIII00. I'el!:I<
11' I:i I, i, bv i i< < ii<ri'<l iii li<' iiiv piiliey ol' the &tote of California to develop, enconr-

8,'', il»<I iil'liil .'Ill< n <'<IV»fir< I» iislri, COOr<llniite<l «bib'Plan far the Orilerly, Ieng.
v< i<. < i r»ti<» i««l <iv< viop»<nt of t»arhie a»d < oasto1 resources whirl> wilt en-

i,»i. fhi iv v<I.:»»i»lti»lr i<.a ln ili<. total li<ibllc i»lerest. ThO GOrornor shall dCVeIOP
il!i. I'»lifo»«4 t;i»»!irvh< i<sire Ocean Area Plan to accomplish tide ob!ective..
 Added l<ta< s.lOa7, c. ItH2, p. 3934, g L}
i.u<rsr y rosorrp ore

Nav<<iablo vvatora ~a.
c.J.s. Novi<;ah<o waters 4 m ot aoq,

880 f. Qhiectf vea of plan
Thin plan fer rbe cons< rvatlon e.nd developmCiit Of matine nnd COaStal reaonreee

etio»id be ilvveloped no ns to i ontribute io thc folio<vien obfvvtivcs:
 a! Tho accelerated an<1 rcsponsihlr development, of the reso»revs of the marine and

eoa»tal environ»<rat for the liencfit of the people of California by t 1<v Increased util-
ization of mii<craI, food, «nd olher Iivi»g resources of th<i xea, liic ii»iirovcni< iit <if
commerce nnd tvansporiatioii, nnd flic vvise use of Coastal, tide, and sub»<crud lands
to meet thc ilemnnds of pop»i»tie» growth in the coastal zone. IVltI> special rcfcrenvc
to the coastline, deh r»<I<intl<>n shoiild bc made of thc priorities of development that
arc required by the pnbllc liii< rvst nnd by tlie»<~ds of tlie futiiri population of the
state.

 li! The expnnslon of hii»ian i<»mviedge of tiic n<arinricnvlro»n<r»t,
 v! The c»eo<irapvnunt of i»vi stmv!it, liy private e»terri«c lii the vxploratlnff,

tech»oloi;Ical devrlopin<»t, iiinrl»v eoninivrev, »inl econoiiile utilization of tli<! r< ~-
sol<rcvs of tile ninri<iv <»<vfri»<l»v<lt.

 <li Thv <oiitl»»atim< n»il iniprovvmeiit of the role «f thc i<.'tate of California as a
Icaiivr 4» tl». iimriiiv sebi<a < a<id tli«lvvvloliriiviit of oven» rv;e»rrra.

 < I Tlie advs<1« t»<'iit of <»<is»fl»'Ii, res<'»rch, a»d toil»lilg 111 i»ariil<.. vie<lees.
 f! Tlir develop<»ciif a<id i»iliro«i»< rif nf flu v»I»ibltlfiv~, lv rf»r<»»»<e', iisv, a<id

effivi<'<ivy <if vehlvics, v<I»!1<m< iih ainl iiistruments for use in < apl»ration, research,
survey:i, tbe r<cavery of r<'s<ii<rec», and the transmission of energy lri the marin<
cnvlro»me<it.

 n! Tlie effectlre utlllt»ill<i<i of the selentifle «nd e»gI»erring rCSOnrcCS of ihe
State, with Close cocher»lien am<»ig »11' interested age»ries, public nml private, ln
or<!vr t» nvo.<1»»»Cero«ary waste or <1iiplication of effort, fii<ilitl< s, and <qiiliin>ent.

 h! Th<' roonrratlnn bv fhc state with other states, tb< fedvr»l novi n<menf, other
iiatio»s, «nd,.re<ipse of natio»s arid national and inter»atlonal <irg«»tzatlons In marine
acf< nrc nctlvlti<s wi<cn «»rh c«operation is I» lh» i<<tercet of tliv St«tc of Calif<>mls.
 Added stats.III67, e. M+2, p, aeaw, I- I;> ..--



F-15

If f'"o . r ~ o < ~ I~ «*rt
1<,!-,'«,, <" . f<i~ I< <<r< 'hi -Jp~ ri <r~«'"' !'8!i'1l Is' «'»"'I is

apir; 1 ~<, y ra ~< << << <<a ~ < '~ I J <re <'<<<I<'<<vor < o<< 1 <J«rrr<r<<<r-, <'ii<1 < i 0 + jeriiif' "" I
t<  ho<a< -' in «ial o-I <I< rrt!1<<~ ~ ro 1r<e iiiiirhie an<1 coastal co<iron«<rnt.
 A ldr<I,'-'�mrs,l<'07. c, l0I". p. 'Ip l I, II 1.!

8808. hlarl«o and ccastat environment
I"or th< piirpn..:.< of i!iis rhsprrr fh< t< rm "marin<.' an ! cosa!<.I car ron<scat", shoII

be ilrrnn <I t<i jnclii<le sll <rf  lie fallowing:
 f<! TI<o orrao .
 h'} Th<. rontinratal shelf f a<1 <lope, coastal lands, henehrs, tidelands, an<1 snb

mrrg«l lamia of ilia I'tnt< of  "siifornfs.
 <'! TIi«' "<ds <1 m<1 ruiii-oil of the snhmnrlne areas n<IJ ar< nt, tn tbr coasts ot C nft-

forots, an<1 <1« isii»i<1 i <I<rr<iof, to n depth of 2 Kl metrrs, or li<yond tliat liini, to
<vhrce the <I< ptiis of lhe super!nrcnt <caters limit the exploitation of tho eater»l «.
sonrres of <sich arena,

 d! The mineral an<1 ltvlng resources thereof.
 Ad<le<I Rfati<.11107, r. 1012, p. %31, 1 1.!

I 8807. Short titio F , .'f<

Thlg rhnptrr shalt he f<nO<Vn and mny be Cited aa "The hfarine Heaeureea Genaerra
tlOn On<i forvc lopmrnt Aet Of 1007."
 Added Stats.1907, r. 3042, p. 8031, Il 1.!

Aft TICLE 8, rftfrATION ANff,'h!Ehffl'fr f1 SHIP
I

8eo.
8810. c rear on.
8811, hi< nibership; Interim investigating Comm&tee.
8812, Teria; Comnpensatln,
881;L Chairman nnd vice rhnirman; selection.

rlrfirie S ed<fed bg gt<ff«.1907, c. I848, p. yÃ$, II I.

5 8810. Creation
There Is herehy crratcd In !he «tate governmc nt the California Advisory Comfnla.

alon on hfnrlne nml Coastal Itr sources, hereinafter In this chapter referred to as the
"c'ofnmi as lou,"
 A<1<le<1 Pints.f0<17, r. 10-12, p, 0004, Ii 1.!

I 08ii. hfcmborahlpI 'tntarf<n Investieatine commltlae
Tlir. comm<a'inn shoII consist of t<r~ tollo<vlng mr mbcri<:
 a! T«ority-firn rnrm iers, sppolntcit hy the fiorr mar an<i ronfirme<1 by the 8< n.

ntr, fioin Ihe arsis'mir, rcr< arch, <Ie<elopm~ nt, nod msrhi< lasv con<a<un t ea, both
public on<1 iirira<r, cancernr<l arith the Cone< rvntlon an<i Orderly uttfiantlen Of' the
resources of tlie mnr1ne niid const«I Cnvtroamenl'..

 b! FIvn mrfnhrrs of tho pulilie appolntc<f hy the Governor and contlrmr<l by tbr
Hr nate, repremitlnJI various groups Interest< d In coastline resources conservation or
apccln1lz«l disciplines related thereto<

 cl Th< Committro on Itnf s ol tho f<enf<te shaft appoint three hfembcrs ot tho
8< not«, in<1 thr Sprahrr <if flic ho rinhly aha I uppoiiit three h'fr mhrrs nf' thc, Assem-
bly. Tii< ~ hfrmlirri< of fii<. Hrnat< niid tho hfemhcra of tho Assembly so appointed shall
mret <vtth ih< rommlas on nn<l pnrtlclpato In lta activities to the extent that siirh
parti<'Ipation Is not Inrompatlhlr. with their positions aa hfcmbrrs ot the I.cgfslat<ir<,

fror th<. p»rposrs ot this rhapter, tbe bfemhcra df the I<egtafature sb t	 constitute
an interim InVr SttgntlnJI eemmittee On the SnbjeCt Of thla Chapter and ae  <ueh Shall
have thc powerful, and dutlea ftuposed uf<on such a committee 'by tbe Joint Rules ot
tbe Henat» and the Assembly.
 Added 8'tats.1067, e. 1042< f«8934, I 1,!'" *'
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ri <,2, f~<.",,' c,;1<.ra]h<>t
i - <»<'><< I ' >» < i'< ~  <ll  ll<' I 1»'< < s i'I I 1< '>C s > 1< << ><>i'

<I« ' < ', I « i, i   'i'1'< < « ~ ',' 1> c< I» c ni]liottt <'«!<'. iv . ']< <, I<o«> <'" ]]ie
1>s i<>h i 1 i!i<]<u]i< «' l ti«ii u<>1 ii!» I >i«' < i>i<' or' fc<]t'ral ho<<!1!<1< 'nt cb i]1]'" 1, I>i!bi< '"c l
fl!< !<11 il<'< «.. ''!'ry <'! Iv « -«, n< I! it I; I <i i < r  il Irr titr ]v.rio!'>': cc < L' hi ! <]<i i i I,.» h
I< '<<<1 r i .It<< ., n, 'i!i� ]i« 1 s]« '!,,»v<»« >< iit <<ha]f serve w]t<<,>« t iii]<]itin>in] tv<:»f>cn;a-
]< It« « I «, ! i « <' ,< r,l f<<r Ih< I r < V]«] <i tf!e Slate h<!vcrn><><'iir, hilt Shall l<e 1<vila ~

I<ill; i i .' ia   «. '. l c I itv 'I  '!< I<<'!<a<
 Ail<'c<l Stats,1&3'7, c, 1�4", ]h 30:8, f I,!

f> b3]3. Cha]rmnn nod vf o chairi;,;tn; sri>!ctfon
'I'li«<'t<v< r>!or:>l!a]l i,rlect fhc co!nisi'ih!n chairman artd vfc<! c]i!iirman frotn among

ff;< t<« ii	 «r». 'l'Iie V]tte C]ialrn>an n]mll aet an ehnfrmar> It> hf«>rbSCnee.
 Aih]c<l Stats.1907< c. 1043<, p, 3f>3 f, $ f.!

Aft'J'flies d. PO]V1<]]t8 OF <i<f]M 00]«f]]ffSBION'

8c<!,
]< �0<. hie< I ]r>IC<.
> 'il L Nt h"«of t>roc«' I«>x<; >iffrttdai!< c of lucellnps liy repress!itiitivi s of pnbifc

>II;<'<it'h" .
i 3 I '/, rha>'<O]r«at' ,ch i'0' < I li!<S in]aliis;  '>llflldyi!ter! I,
hd ]> . Oi!<<f> 'r'tl fo� <if st<tie «a<' >cl '« ln fii>'I!isl!lllg I<lfornrnflorr.
rc>]0, Co!>rrn< ts nrnl n];r vn>e»IH,
b< "0. Atitbority to p< rfor!>r dot]es.

8 rficie ! a<Mod bp Brat >,1]]87, c,' 1 f!9, p. /]f]8/>, $ 1.
t

I] 03l3. I!feet]of]s
%ho commission shall >acct at nneh times anrl fn such planes as ft may deem neces-

sary ro fnlfiil its rcs]>one]h]]]ties,
 Added Stats,l J67, c. ii&3<, p.,'084, $ 1,!

I 88l8. Rnfos of prooedoro; atlendancn of meet]ngs hy ropresontnt]vos of psbflo
a lone]os

']'I!  comm]ss]o 1 . bn]] in]opt Ifs owr! t'ales of proeedtire. The comm]oslo>! shall not,
ho'1'<ever, circ]n<h! froi!! at& i!i]a>ice ut a!>y of fts mccth!gs re]>rcsentntfve<> of pub]lc
a];<»>ebs frtvo]vol in  <r affccte<l by the conservation an<i trtf]]sation of r!>ar]r~ 1 r.
sot!rn s.
 A h]ed Htat~.1907 c. 10]'2, p. 3M ], <I 1.!

5 0]]t7. Canc>!It rnt; etcr]Caf a<!sletanto; OmplOymont
'1'h<! CO>nu!ISSIOa shaU Cn!li]Oy a Cu><ou]tur! t and fhsneCCSSary eferfea] annintantn.

 A hied S>nt«.]In]7. c. K".i]3<, ]i, 8:13], fI 3.!

 I f]Q]3. Cooperation of:toto agencies In furs]shin]i Inforrnnt]on
']'I>« o»<nti:>Io» Is t uti<orincd to «,'ctr>3.' d]rect]y from any cxceuttvc <Ic]iart>neat,

n0«< y, «r Inihdicnilc!!t I!<sir<»n< ><Lit]ftv uf tl!e state ]fovcrr>n>e!tt arty hifoi >oat]on ft
 l '<'ii!!' 1>evens!try fo c<l! ry oi>t IL1 fuiirilnns tinder th]s clmpt 'r, 1 a ']! <0 ]»> i I < !  nt,
nj,el><'y, n!NI Itni<'I>eili]C!!t in<.tr<!ill<'1<]it]i>V I. anti>Or]ZCd t<i COOPCrnte Vffttt tlie cOmm]S-
sfon s>«I, to lb< cx',cni ]<  rrulitc<f by Iaw, to for!iish st!c]> ]afar!nation to tric eornmfs.
sion, <>pon reqnc",r. ninde 'I!y fhe c]tn]r>nan,
 AddcM Stats.if>07, c. IO]'<, p. 3934, f] 1.!

I f]I]]9, Con'tracts and af]rcomcnts

~ Tho enrnmlssfan IA' sttthorlscl] to csr cato eneh contracts nfrd <kgreefifents n<fth other
Stam nnenefen, the federal. I]OVerntnent, and prfVate Cannultantd anth' eOmmfnafnn
may d«m r!ccc:n>ary to achieve the ob]cct]ves of thin chapter,
 Added t]tats.1907, e, 1942, p, f]934, f 1.!
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I
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ItffTfr'f,[l  , 1,'I', j  >'j".<I <I,I'f<1'�3 l<Nf> iltfTff"' i <>j> ""' i " 'ftn".1<>;j
ff< c
Hb",">. Ifrvl«v of rnmprrhrro<lv<. acean area plan; rv<s>nuncn<fatlons.
8><2<<. 1nVroilni<il«n an<1 Stu<ly Of raarln Seteffena or><1 rnarfne hnd ranatal Cn

vfro>ling'oh
Ss27. hn»uoj rcpnrh

>I rli< lc .> <id <tel 1»> Biol><.1%>'t, r, 30 "., p. O'U$ ~ >I f.

i,' 802.'>. nov<o>v of comprehensive cocoa area I>taa; rom<amon<tattoos
Tho con><nl<o> ion rl>nff meir<v lhe Callfornfn �Ompr< f>cn IVe OCCnn <frca Pisa an<i

r<'ronim<'a<1 any < Ii>iui'<'s oi' a<t<lftloiw It. <Iecma <lcafr it>lc.
'I'fii> ro»<>»tr ~ ln» rl><11 < on> I<i<'r the Int< rest aml rotn of the ><tate fn thc < ons< rvntlnn

nml utlltzo<foii <>I' iimrfn< anil coastal resources, nn<1 siiail recon>n>n»<t tli<. organiza-
tion ntructiir< of ii>i<h pnv< rmncnt. >vhfch ranmoot rff«ttvrly <orry oiit lto provisions
It af«>11 ron sh1<.r th<. folfo<ving > pcrlflr < fcmcnt>< an<1 rrcommrn<l pol'I< fr<i for a<lap fan
hy ad>nial>;tr«tiv< or 1ef:islatfvn or<ton, vvhhhc v< r ls npproprioto:

 a! The < ffccfs of po!into<ha prov>th nnd urbanlzatfon on the marine and const»
environment

 h! I.and ure fn thn ennrtof zone.
 c! The n<lmlnfrtratlon af tf<fa and suhtnerped land~.
 <I! Tha conscrvaffon an<1 utlllzatlon of the mfncraf nnd living resources of the

marine envlronmcrit.
 c! Ifcrrcaf ion. ,ii'
 f! tVnatcs canna;:r <nant, vvntcr <tuafffy, an<1 poffatf<tn < ontrof,
 q! Water nnd porter <1CVefop<nen, Including the use Of nurlnnr et<orgy.
 h! Transportation an<i trarln fn the coastal zone and on tlie hfg'h scnii,
�! Kr<gfnccring no<i technology In fhe coastal an<I deep ocean cnvlranments, .
 I! Ifrscarch an<i c<fucat ton.
 h! lVenthcr, rll<ontr.; an<i tha rnonltorfng of oceanonraphfc con<lftfons.
 l! Hocfaf, <iconotnfc, and legal matters r<>lative to tho eonscrvatfon and utllizatfon

of ocean rrsonn<s.
 h<f<IC<f Htnls. I f!g7. r. It�2, p. Bn%,  I I.! f'1'
! atf2L Iavesttlfatfas aad study of marine aalenaea aad <aortae nnd Oeaatal en-

vlrenmonf
The Cammlrslon Shall un<1< rtnt<r a ramprnhnnafvn fnr< n<trs>fnn nnd StiidV nf nll

aspects of flic marine Scfcnr S anil the marina an<1 Coastal <nvtr< nm<nt ln anil prosit
moto to lhe Htntr of  ",aftfarnln, Iy>cfudfnjt hut not lhnltnd to nll 'of th< foffojrf<>g:

 a! A rcrfejv af th< I<najVn Ond C,"tfmated futurC nmdr fOr natural r . Ourern fra<yt
th~ nmrfn< nn<f coiivtiil rnvtronm< nt nncnssary to <nsin<afn on cxpan<ttn,", 'ato
ccmiomy. 'P'l>t< rr<-rlnf rcfcrcn<c io the coastfl«c, thn coo><y>f~"<on <holi pr< Care << rc-
port for s«t>in<~stan to fhn <'ov< rnnr ond the IDGE Itcgnfor <»'ion of thn I~',fnj«taro
trlilrh rnt.< f~rth Ij«p»hllc l«terr t In the. coastffnn of < alii'oriiln. Io,.">f>cr <vlth
rccoinmcndc<1 lrpiirliitto>i <1<'ffnh>q on<I pratcctfntt aurh pu'I>lie In«'r<;<.

 h! .l SurVCy Of nll SlgnlffCnnt eXI tlag and phtnnad marine nefenen rrtlrftlra In 1'.!O
Btate of  laffforntn, Including thc rc.-rnrch, cducntlona1, dcvcfapmcnL "1, an<i ndtfjfnfs-
trntlre pollclcs, prcgrams, an<1 accomplishments of alf department«nttd ngencfca af
tlio stnte xvhfch nre engaged fn mich activities. I

 rl A d<t rmln«<fny« f the, onymy,, npplle<i rraeareli prng;rnn<s, nnd Ocean Cngfnner
I», proj< cf.i re<i»lrc<1 tn oj>tain the needc<l natural resources fr<>nt thc martnn nhd
co n.to 1 envf roy>y»< iit,
 A<ldcd I<tats.1%ii, c. ftN2, p. KM, $ I.!

I f>".".1. hnn<taf roftorl
'I'I<e curn>i<is."Ion nh»II trai<sinft to tli<. <'overnor nnd tla fat;faint<>re fn January of

en< ti y<st<' ll i<vl!orf, 'jvhtcf> «lial1 Incfn<fe a coiapr< hoiwfva ih orrlptkai of thr n< tlvftlea
all<i ilccoliillllshliiciifs of all agcticicv of tfie Nate of Llaftfornta In tha conservation
aiaf il< velolininnt of innrlno nn<1 coastal r< sourc<a during the f>rcccdft>g fla<'nf yrnr,
an<1 an cvah!ation of a»ch nctlvltfes and accaatpli«It<act<to In tern>a of the coatfnafat>
'ohJcctlvcs s<>t forth pursuniit to this chapter,

Aj<y aucft rcf>orti< transmlttc<i to th< C'overuor anil tha Legislature pursuant to this
section shall co<<tata nurh rrcornm<ndntloiia for 1< atalatlvc and «itmhitstrntlvc action
as the commfc"fon considers t>ccsssary or dcsfrat>h> to achieve the contfnufng ob]cc-'
tlvcs i>f tbfs cliaptnr, nml ahnll contntn an estfninte Of the fun<fluff re<1<tfrcaicnta OC ',
cacti agency nnd <Icpnrftaent of the Htate of California for activities fn the conserva-
tion and develop<anat of raarlne aad coastaf resources during the succeeding fiscal

i/ear. y ' I ' .> 92 I!.
In ad<if lan, the CommlSSIOn mny trnnsmlt tO the Gevernar aad the heglafhtttre

from tftao tq time each other reports as it taay dec<a advisable.
 h<f<fed Btat<LI067,>c.'N>I2, y. BNd, $ I.!



Excerpts from pertin-nt:.dmi»istrative arid leg; slative clocure»t,

DOCUMENTS PERTXNKNT TO COAP

XNTERAGENCY COUNCXI. FOR OCEAN RESOURCES
 Portion of Governor ' s Executive Order 67-25, August 24, 1 967

establishing XCOR!

The Council's responsibilities shall be to:

A. DeVelOp a Cali f Ornia ComprehenSiVe OCear Area Plan tO i!rect.
the needs of the people of the State of California and to
support our national defense efforts;

D. Do all things necessary to secure an inventory of. ocean-
oriented projects, monitor and coordinate said projects and
encourage the activation of new projects;

C. After consideration of pending or needed ocean-oriented
projects, designate the lead agency within state government
to be responsible for planning and irirplementation;

D Rhere deemed adViSable eStabliSh teChni cal COmmitteeS wi th i Ir
government to carry out its objectives; and

K. Discharge such other duties and perform such functions as may
be assigned by the Governor for the creation and acl iv.;tion
of the Comprehensive Ocean Area Plan.

POLICY AND OBJECTIVES

OF THF, CONPIIEHENSIVE OCEAN AREA ~PLAN*

Article 1. Declaration of Policy and Objectives

8800. Xt is hereby decl"red to be the policy of the State oZ
Calif ornia to deve3op, encourage, and maintain a compreherr ive, coor.-F i-
nated state plan for the orderly 3.ong-range conservation and dei «lo~mr r r
of marine and coastal re. ources which will ensure their wise.- mult pl u.=.r
in the total public interest. The Governor shall develop the California
Corirprehensive Ocean Ar ea Plan to accompli sh thi., objective.

and

"'/Por ii r»; of section 1, ch~r>ter l!i, I!! '. i.rr.i ori 1, Ti'; <
Co,"le !lie A ~ «rirre Reso!'r . <.. Cor!-'«rv".I. ror! 1'I'l l r.'i  l ~,.",, nr >';ct g,' j <, j'

880l. This plan for the c
coastal resources should be dev
obj ective..:

 a! The accelerated and re
the r,.arine a.!d coastal «nvir onrI>
Cal if o -nia by the irrc-,. cas«d r.t~

onserv ation and development of mar in«
eloped so as to contribu.e to th. fol

sponsible develop!;:, nt of. ' l'c c=,c.;rrcr
ent for the ber.- ..it of he peo;.I.
l i zation of mi;r. r .=.I,;,.-I l arI c ' h ~ r



resources of the se..., the improvement 6f ccr.".,erce and tr-rrsportation, -nd
the wise us=- of co'.,t.;l, tiDe and submerged lands to m ~t the d m,,r.d=-
of population gro., Lh in the coastal zone. With spocial refer=nce to the
coastline, determination should be made of the priorities of- d velopment
that are required by the public interest and by the needs of the future
population of the state.

 b! The expans.' on o human knowledge of the marine environment.
 c! The encour"gement of investment by private enterprise in the

exploration, technc logical development, mari ne commerce, and ecorromic
utilization of the resources of the marine environ@ ent.

 d! The corrtinu~tion and improverrrent of the role of the State of
Cali f orni.a as a loader in the marine sciences and the dc vcloprrerrt of
ocean resouxces.

 e! The advancement of education, research, and tx'aini,ng in rnarirre
sciences.

 f! The deve3 opr~c-.nt and improvement of the capabilities, p rformance,
use, and efficiency of vehicles, equipment, and, instruments fax use in
exploration, xesearch, surveys, the recovery of resources, and the trans-
mission of energy in the marine environment.

 g! The effective utilization of the scientific and engineering
resources of the state, with close cooperati.on among all interested
agencies, public and private, in order to avoid unnecessary wast» or
duplication of effort, facilities, and equipment.

 h! The cooper;!tion by the state with other states, the federal
government, othex nazi. ons and groups of nations and national and inter-
national organizations in marine science activities when such cooperatio;r
is in the interest of the State of California.

Article 5. Responsibilities and Duties of the Commission++

8925. The commission shall review the California Comprehensive
Ocean Area Plan and recommend any changes or additions it dc.=-m.; dosirable.

The commission shall consider the intexest and role of the state in
the conservation arrd utilization of marine and coastal resource:;, and
shall recommend the organization structure of state government ~;hich can
most effectively carry out its provisions. Tt shall considex the follow-
ing specific elements and recommend policies for adoption by administra-
tive or legislative action, whichever is appropriate:

 a! The effects of population gx'owth and urbanization on the
marine and coastal environment.

 b! Land use in the coastal zone.
 c! The administrati or> of tide and submexged lands.
 d! Thc conservation and utilization of the mineral and living

resource of the marine environment.
 e! Recreation.
 f! Wastes marrageme»t, watex quality, and pollution control.
 g! Water and power development, including the use nf nuc3eax «nergy.
 h! Transportation and trade in the coastal zone and on the high seas.
 i! Engineering and technology in the coastal and. deep ocean

envixonments.

«/Ca~ iforni' ~'i4vi.-.ory C.'o:,imissiorr or> Haxine and Coastal Re', urce.=..



  j ! Research and education.
 k! Weather, climate, and the monitoring of oceanographic conditions.
 l! Social, economic, and legal matters relative to the conservation

and utilization of ocean resources.

ADDITIONAL PIPZP1ING OBJECTIVES FOR THE COAP
~Adooted by ICON, August 25, 1969T

l. Provide f ar the orderly, ef f icient development arid use ~ consistent
with sound cons erv ati on pr i nciples, of al 1 marine and coastal
resources for economic, recreationa3., educaticnal sci entif ic and
necessary defense purposes, "tres ing multiple uses that are con-
sistent with the total public interest.

2, Maintain and, where indicated, improve the quality of the ma'r ine and
coastal environment, inc3.uding its amenities and aesthetic value

3 Encourage the wise use of renewable and ncn-renewable marine resources.

Q94uTECTZVE OF THE CAT XFORMIA CO' PRHI ENS IVE
OCEAN AREA RIAN

 Recommond d by CRC, their Second Annual Report' 1969I

The broad objective of the California Comprehensive Coastal Are.",
Pl an is to provide a f r mework f or the conservation and. use of Cali f orni n' s
marine and coastal x esou9 ces for the social and economic benefit o - th,
p. ople; more specif ically, the goals of the plan are to:

l. N ainta j. n and, wher e i ndi cated, improve the quality of the
marine and coastal environment, including its amenitie
and e 'thetic values;

The amenities and esthetic values of the natural marine and
coastal envi ~. onment represent one of California' s greatest
assets. Scenic beauties--such as vistas o f beaches, sea
clif f, salt id .r "hen, and waves--a' well as sounds -nd
odors tha t. 're pecul i ar to the oco-"..n hould be prestirved
f or man ' s en j oyment. Development o f marine and coastal
resources must take these qualities into account.

2. Insure the continued existence of suf ficient populat ion
o f all speci .; of living organisms f or economic, recrea-
tional, education- 1, and scientif ic pur;.Roses;

Thc'. pres' nt gener ation of man has the o2! igation to p '
Q>. to futui. e g � nerations a3,' speci ~". of ' ivir-.~ r e=ouzi - s

now e ist. Man, in making mothj ':.' c tie 1 0 j; tli-- I <d! in t
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and coastal environment must use discretion in recogni-
tian of the d. licate ecological ingerrelationships.
Renewable resources, if wisely us d, can be available
indefinitely for economic, recreational, educational "nd
scientific purpo es.

3. Provide fcr the orderly, efficient, balanced development
and use, consj 'tent with sound conservation principles,
of livi.ig and non-living m.rine and coastal resource' for
economic, rec~.e-tional, educational, scientific and
necessary d .= nse purpose

The acean -.nd its shore3.ine provide space and resaurc;.s
for a wide variety of human uses, both consumptive and
nan-consumptive. These spaces and resources are not.
un3.imitcd; therefore, to minimize conflicts and waste, it
is important that plans for all uses be carefully developed
to take optimum advantage af the particular characteristics
of each given area, that envi,ronmental quality and conserva-
tion con iderations are adequately taken into account, and
that multiple uses be stressed where feasib3.e and desirable.

{Recommended by CMC Coastal and Tidelands Subcommittee, Septemb r 1969!

The COAP shou3.d contain objectives that will make it passible to
guide the location of oil refineries, power generation in. talla'iano,
open space pxeserves, parks, commercial and recreational harbors and
other facilities and land uses which are of statewide concern, and ta
guide all state programs which relate to the shoreline, including state
lands granting and leasing, harbor facility loans, state park ac quisition.",
and other financial grants to localities. These policies would not
necessarily pinpoint. locations, but would simply indicate the principles
>,'hich shou3.d be followed in decidi.ng on locations, so as to avoid an
infringement on values which are of state or regional concern.

AS SU!'IPTl'Oi~JS HAS XC TO DEVELOPMENT OF COASTAl LAND-USE PODEX CY
~Recommended by CMC, their second Annual Report: 1969!

l. Maintenance, and where indicated, improvement of envixonmental
quality will be a principal consideration in all coastal xe.:aurce
u'a allocations.

2. Th» public inIerest wi.ll be the primary consideratian again.'-i. wh'.<:h
all use' must b» me'su"ed.

3. P3,arming for al3.ocation of local coastal resources will b clone at
the local level subject to compliance with policy and crite-ia ta
be promulgated in the Comprehensive Ocean Area Plan.
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4 ~ Established policies and criteria vj.l 1 pr ovide in some manners f ox
joint use of resources by compatible act ivities and for allocation
of exclusive use by non. compatible activities.

5. 'Zhe Comprehensive Oce a» Area Pl an, based on a Coastal Land Use
Inventory, vill includ» either a percentage allocation of the resource
to all possible use" based on weighted criteria, a designation of
certain speci f ic si tes to pci al uses, a per capita al 1 ocation, or
a combination of the methods.

6 ~ All criteria establi..hed i'or allocation of coastal resources will
provide f or maximum retention of "options f oi. the f u ture" .

DKF Xl'lXTXON OF COASTAL ZONK

For planning purposes af the 1972 COAP, the primary ax ea of study
will be the are a extendi ng i nl and approximately Q mile f rom the mean low
tide and seaward to the outermost limit of the State boundaries. In
order of planning priori tv within the above definition of the Coa. taL
Zone, the following areas vil l be considered above and. beyond th . p" imary
area:   l ! l andvard f rom the 4-mi 1 e l i.ne to the I andwaxd boundary o f th
coastal counties and seaward to tne outer edge of the continental she 3.f;
  2 ! any other extended are as o f 1 -nd and water of importance hav in~
inf luence or impact on special coa tal zone in terests.

 Def initions adopted by ICOR, November 1 9, 1969 !
Zone A -- Primary Ocean Planning Area  Coastal !

Includes publicly and privately owned lands inland to
variable dist "nce f rom beaches and margins of bays and
estuax ie but normally does not, extend f urthcr than the
highest elevation in the neare=t coa tal mountain r ange.
I t further i ncl udes tide and submerged 1 and lyinn s c. a-
ward to a vs~. i able di ..tance f rom the beaches but normal 3,y
does not ei tend f ur ther seaward than the outermost l j mj. t
of the State's baundarie

The var i ahl e distance i s on the order of ';-mile
unless st>:.die, cot. plot c. during '.h-: plan px epar etio;
indicate a d if f cren' extent.

zone B -- secondary oce-".n Plannj ng Area  of f shore and Inland !
Includes thc area extending f rom the seaward limit o
Zone A to the outer limit of the continental shelf, and
the area ex'cen Ling f rom the inland 1 im it o Zone A
the landward boundary of the coastal countie and sh-:.; 1
no be 3 neon is ten L vi t}1 other St at» pl anni ng «3. e 
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Zone C -- Ter'. ia~y Oc,=an Pl;,nning Area

Includes other extended areas of land and water of
importance having an influence o" impact on special
interests, such «s fisheries and transportation.

The planning area within the San Francisco Bay and Delta would be
included within Zone A, a»d coincide with the area of jurisdiction of
the San Francisco Bay Conservation and Development Commission, in
addition to the deep water ship channels to Sacramento and Stockton
and the associated navigation and port facilities.

Source: Department of Navigation and Ocean. Development  COAP Development Program!,
BACKGROUND: California Com rehenaive Ocea~ Area Plan, Sacramento, Calif.,
October, 1970, pp. 8-13.



STATll OF CALIFORNIA POLICX ON THERMAL POWER PLANTS~i

I ~ OMFCTXVES AND PRINCIPLES

The objectives of the State of California are to develop

and execute programs for conservation> enhancement> and

prudent use of its resources.

It is the policy of the State of California to ensure that

the location and operation of thermal power plants will

enhance the public benefits and protect against ar mini-

miae advers0 effects on the public. on the ecology of the

land and its wildlifer and on the ecology of State waters

and their acoustic life. Also' the public 's opportuni.ty

to enjoy the materiali physical. and aesthetic benefits

of these resources shall be pres rved to the greatest

extent feasible.

Xt is also the policy of the State of California to

encouraqe the usa of nuclear energy< recognizing that

such use has the potential of providing direct economic

benefit to the publici thus helping to conserve limited

fossil fuck. resources and gromoting air cleanliness.

Because sites of power plants often are critical to the

interests of the State< plant owners should meet with the

State's Secretary for Resources early in the planning

stage to review and define proposed locations.

iJ. Adopted June 30, 1965. Revise<1 larch l2, l<i6$
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State of California Policy
on Thermal Power Plants

It is the State's intent to apply flexibly the critexia

px'esented in Section III' and to seek courses of action

which will balance the orderly processes of meeting the

increasing demands fox' power plant location and operation

with the broad interests of the public. The policy applies

equally to all organizationsi public and px'ivate.

II ~ ATE OF CALIFORNIA POWER PLANT SITING CONRXTTE8

To ensure implementation of the State of California policy

a committee called the State of California Power Plant Siting

Committee has been established. Among its functions is the

review of px'oposed power plant sites throughout the State

as to their conformance with this policy. The committee

consists of representatives af the Departments of Conservation

Fish and Gamed Harbors and Watercrafti parks and Recreation.

Public Health. and Water Resources; the State Lands Divt.sion~

the Stato Air Resources and Water Resources Control Boards'

and the Regional Water Quality Control Board in ~hose

, jurisdiction the proposed site lies.

Individual members of the committee axe delegated the

authority and responsibilityr by their respective depar t-

ment directors or board executive officersi for reviewing

proposed power plant sitesi for consulting with all concerned

parties within their respective departments or boards on

each proposed sitei for seeking resolution of conflicts at

whatever level of management requiredi for keeping the

depar tmemt director or board executive of f icex informed .



!tate of California Policy
on Thermal Power plants

Of the status Of siting actiOns< and finallys fOr cOmmuni-

cating in writing the comments. conclusions, stipula tions,

and official position of the department or board relative

to each proposed site. When the need arises and time doed

not permit review by either a state or regional control

I board. the control board staff member on the siting
cOmmittee may be called upcn for unofficial commentes but,

only of a technical nature.

lt should be clearly understood that a site may be selected

and approved long before many of the details of plant design

and ap .ration are firmly established. Site approval by

the State of California power plant Siting Committee need

only recognize the necessity of developing said details

within the fram..work of the overall quality and integrity

of the natural environment and in conformance with statutory
I

requirements  i..e. P Department of public Health and Regional

Water Quality Control Board waste discharge requirements,

State Water and Air Quality StandardSP etC.! priOr tO

operation of the plant.

lll, SPECIFIC CICNSIOI':RATIONS RZGAROINR PONRR PLANT LOCATION

CONSTRUCTIONP AND OPIPRATION

The following criteria will be considered by the State of

California as a basis for its position in respect ta the

suitability of poor plant site plans. These critorias

with the exception of those specifical!.y identified as



State of Ca 3.i f ornia Policy
on Thermal Power Plants

app3.ying to radioactive dischax'ges only, shall apply to

, both nuclear and fossil fue3. plants. Xt is recognized

that, a particular site and a particular' plant may require
some. deviation from these guides; thus, eax'3y conferences

should be arranged between the propo"er of the plant and

the State of California power Plant Siting Committee for

' the purpose of reviewing the plan and reaching a mutua3.

understanding of all xelevant factors.

Since expansion or modification of units at existing sites

may affect the ecology' atmospheric qualityi z'ecreationi

and aesthetics of the arear' proposed modifications or

additions must be evaluated by the State of California

Power Plant Siting Committee as early as possible in the

planning stage.

a. Sta te o f Ca li f ox'nia Concurrence

Concux'rence of the State of California vill depend

on such factors as:

l. Effect of the plant and its operation on:

 a! Existing or proposed plans of the State

local governmental> and/or private units

for other deve3.opments which may,be in

conflict due to site locations use of

water i etc,

 b! Existing or Proposed policies for water.

quality prepax'ed by the Sta te or Regior a l

Water Quality Contro.~. Bc-~rds.
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 c! Fish and wildlife, or a.-sociatod forms of

aquatic life upon which they are dependent.

 d! Existing or proposed policies for air quality

control prepared by the State Air Resources

Board or by the local or regional authority.

2 The effect on the roaources of the State and local

area of the proposed eventual total power generation,

type of fuels cooling water reguirementsi or type

of cooling.

3 ~ The overall effect of the power plant and its

operation on the total environment of the area.

b Conservation of Ener~

Factors which may contribute to the conservation of

energy are important in evaluating power plant ~itos,

Generally speaking, plants should be located in

reasonable proximity to load contcrsi if practicable<

thereby reducing energy losses in transmission.

Conservation of energy also is effected by selecting

sites which contribute to efficient operations such

as the availability of ample guantitics of low temper-

ature condenser cooling water requiring a minimum of

pumping ~

c. Recreation and Aesthetic Considerations

Important recreational and scenic are.as muot ba pres ~.-vcc
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' to as great a degree as possible when selecting sites
for power stations. Therefore:

le The recx'eational capacity of the sito should not
be impaired buti if feasible. should be enhanced
by constxuction and operation of the plant.

2. Coastal plants should be set back from the beach
to the degx'ee necessary to preserve the full and
unrestricted width of the beach and to allow

reasonable public uss of the beaches and adjacent
areas ~

3, Beaches impaired during construction shall be
restored to a condition equaL to or better than
the pre-construction condition.

4 ~ Design of plant and landscaping of the plan ite
should be harmonious with the general natural
features of the area.

S ~ Optimum use should be made of features associated
with the planti such ae artificial reefs. piers,
and warm water dischargee< with the objective to
provide public access and to enhance fisheries and
other recreatiohal opportunities. Consideration
also should be given to navigational enhancement.
including broaRwatersr groinss bwA4>><
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areas< etc.i to the extent that such features are

qoqsistent with use of the site for power generation.

6 Consistent with safety considerations and regulationsr
~ as much as possible of the plant area should be made

available to the public for recreational purposes.

7 ~ arith due regard to conservation of energy as discussed
in Section XXX b< plants should be located so that

transmi.ssion lines can be routed to avoid residential

or park areasi and the impairment of scenic values

8 ~ Share recreationali aesthetic< fish and wildlife.

or other considerations are importanti alternative

sites should be considered.

d. ~~ld, l.

An environmental evaluation px'ogram must be developed to
meet the standards of the State D partment of public

Health and the Regional >'later Qua3ity Control Board and
must include pre-discharge monitoring of xeceiving
waters to document pre-operational water quality and
aquatic ecology' and to provide data to assist the

appropriate Regional Mater Quality Control Board to

develop sound waste discharge requirements.

The environmental evaluation program may be prepared by
d

the utility in consultation with concerned State sgenciesi
and eabmitted to the siting cot~nittee for review< ox the



program may be px'epaxed hy the appropxiate Regional Water
Quality Control Boaxd ~ That regional board may prepare
detailed specifications for this monitoring pursuant to
its proceduxes and in consultation with the utilityi the
State Department of Fish and Gamer the State Department
of Public Health< the State Department of Water Resourcess
and other State and local agencies having responsibility
for the quality of those receiving waters. The regional
board may forward the pre-discharge monitoring specifi-
cations to the committee fox inclusion in a broader
agreement between the State and the utility.

The Regional Nater Quality Control Board may also prepare
specifications for post-operational monitoring of receiving
waters and/or effluent according to its procedures. Such
monitoring shall be adequate to show compliance with the
waste dischax'ge requirements which the regional board
prescrib=d. The regional board may'file a copy of the
post-operational monitoring specifications with the siting
committee.

Zt is important when considering the environmental surveil-
lance program that attention be given ta the recommendation:
of the State Departmento of Fish and Game and parks and
I Recreation. Before final plan.". are drawn upi the Department
of Mater Resources and the State L~nds Commis=ion also
8ho»3.d. b... ronsut.ted with rc;"~cot to siting criteria on
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such matters as beach erosiOn control and surface and

ground water protection.

The above requirementsr with the exception of those

identified as relating specifically to radioactive

wastesr also shall apply ta fossil fuel plants.

e. A~ir unlit considerations

The impact of the proposed pawer generating plant upon

air quality in the vicinity and in the air basin in which

the site is located must be considered. to preserve the

high standards of air purity Proposals must include

information on the type and quantity of fuel ta be used>

the estimated quantities of pollutants to be emitted<

and the proposed cantrolsi and the requirements of

local authorities. including the status of permits

where such are required.

At an early stage in the selection of the site an

appraiml of the ambient air quality in the basin and

the meteorological conditi,ons should be made to determine

the potential for air pollution resulting from the plant

operations.

Care should be taken in the selection of the site ta

ensure that operation of the plant wi11 be in confoxmance

with the air,quality standards of the State Air Resources

Board and the air pollution control district having

Jurisdiction.
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i
Oealo ic and Seismic Conditions

At an early stage in the selection of a site. an
I'

appraisal of the geologic and seismic conditions should

be made to adequately determine the potential for

damage due to gealogic or seismic activity. The utility

vill furnish the siting committee with copies of all

geologic reports pertaining to the site which are filed

with governmental agencies.

g C jin Water Considerations

l. The location and construction of cooling water

intake and discharge lines are of particular

importance< and agreement between the State of

California and the power plant builder on this

feature of construction should be reached during

the planning stage.

2 ~ The design of cooling water systems to provide

reasonable protection for aquatic life should

also be a matter of agreement between the Sta'te

of California and the plant builder before

construction. Compliance wi th such agreement

on the design of cooling water systems does not

relieve the proponent of responsibility for

complying with waste discharge requirements of

the Regional Mater puality Control Boards.
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Several State organisations other than those identified
P

in Paragraph IZi Page 2i may have specific interests in

the location. constructionr and operation of power plants.

such as the State Departments of Agriculture. Industrial

Relationsi and Public Works. These departments' as

identified with particular proposed sitesi will be added

to the State of California Power Plant, Siting Committee

in those speci f ic ca ses.

Because sites of power plants often are critical to the

interests of the State< it must be reiterated that plant
owners should meet with the Secretary for Resources to

review and define proposed locations early in the planning
stage.

Source: New England River Basins ComMssion, Laws and Procedures of Power
Plant Sitin in New Kn land, Boston, Mass., October, 1970,
Appendix C.

Adopted by>

~LA ~~dig
I

NQRNAM 8, LZVERNORE r JR.
Secretary for Resources

 Date
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HAWAII

Act 187-1961  The State Land Use Law of 1961! [Chapter 98-H, Chapter 128,
Section 9.2 of. the Revised Laws of Hawaii 1955] .

Act 32-1963  Amending the State Land Use Law! [Section 98-H-4 of the
Revised Laws of Hawaii 1955].

Act 205-1965  Amending the State Land Use Law! [Chapter 98-H
Chapter 128, Section 2a of the Revised Laws of Hawaii 1955].

Act 135-1970  Open Space Appropriations!.

Act 136-1970  Shoreline Setback Areas!.

Act 137-1970  Office of the Marine Affairs Coordinator!.

Act 139-1970  Natural Areas Reserve System!.
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At I 18>, St SSION l.AWS OF HAWAII 1961

AN ACT RFl 4, INt TC THE ZONINC POKVERS OF iiti STATE AND THE
ASSESSMEhiT OF REAL PROPERTY BASED UPON ZONfS ESTABLISHED

BY THE STATE ANO htAKING AN APPROPRIATION THFREFOR.

Pg IT E»IACTED BY THE t.ECISLATURE OF THE STATE OF HAWAlil:

SF.CTION 1. Find ngs znd dec ara inr. oi purpose. Inadequate con-
';,ive czi:<ed many of I-Iawaii's limited and vz.'uabie lands to be used

u rpnses that, .ay have a snort-term gain:o a   v< but result in a
!ori>.',crm '!oss to the incnrre and gro'v,'h pn!entia! of nur ecoriorny, In-
es!equate b .',s for zsse<sii g land< actor 'ing tn their val e ~ l those uses
'.Fia: ca.; best =e;ve both the we'I-beii g oi the ov nrr and the well-be,ng
o:i-,e pubi c have resulted,n inequities in the tax burden, contributin
tn the Forcing o  land re<our es into uses:.lat dv not Lest serve the
vc  are ci  tne State. Scattered subr.''ivisions w th expensive, yet reduced.
piL.'ic i=rv'.iis: tl e shifting of p;ime agncuita ra! !ands into nonrevenue
pirl<!i <ing r;<ic entizl uses when other lands are available that could serve
zcequalely tl"«uroan r eeds; Failure to utilize i'vl,'y multipl<;-purpose lands;
ir:e<e ar Pl.dances o  the need for;iul'!ic concern and action,

TI cmforp, the Legislature  ind< that i-. order to presewe, protect and
enciiurz<e the dcveinpment nf the lands in the State for those uses to
which they are bes: suited For the public weI ~re and to create a com-
plementary assessment basis according to thc contribution of the lands in
thos use< tn which tley zie best suitecl, the power tn zone should be
exercised by the S:ate and the methods ot' real property assessment should
encourage rather than penalize those who wnulo develop these uses.

SECTION 2. gxercise o  the zoning powers nl the $ ate. The Revised
Laws of Hawaii 1955, as amended, is hereby further amended by adding
a new <.hapter to he appropriately numbered and tr<i read as follows:

"CHAPTER 98W

STATE I.AND USE CO <IMMISSION

Sec. 1. Definitions. When iised in this chapter;
 a! 'Agri "uliure' means the raising of livestock or tne growing of crops,

flowers, Foliage, nr other products,
Ib! 'Commission' means the State land use commission established by

this chapter.
lc! 'Cnriservat,nn' means: protecting .vater<heds and water supplies;

preserving scenic areas; providing pari<land, wiloerness and beach reserves:
conserving endemic plants, fish, and wildlife; preventing  lood< ant  soil
erosion; forestry; aild other related activities.

Id! 'District' rreans an area n  land zoned by the commission for
urban, agricultural or conservation use as provided in this Act.

 e! 'Planning commission' means the pianning commission of each
Cnun'ty.

I ! 'Urban' means areas charoctei'ized by "city-tike" concentralions of
people, structures, streets and other related la<id uses.

Sec. 2. Estab is iment o  the commission. The State land use comrnis-
sion is hereby created. The commission shz I consist of seven member<
whn shall hold no other public office and shall be appointed in the rnan-
ner, and serve !or the term, set for!h in section 14A-3. One member shall
be appointed from each of the senate ial distric'.. and one shall be ap-
pointed at large. The director of the dep~rtment which is responsible for
administering the provisions of Act 234, SLH !957 and the director o 
the dct>ar ment of planning and research shall serve as ex-of icin voting
member;. The cnmmissiori shall elect its chairman  iom one of its ap-
pninten members. The members shall recni<e no coinpensation for their
services on thr. Comnlission, but shaB be reimbursed  or actual expenses
iilcurred in the peiforrnance O  thei; dutieS,

The commis<«in shall be a part of the depaitment of planning and
research fur aoministration purposes as set toit»i in section 14A-4.-

The commission may engage employees n"cessary to pednrm its
duties, ircluding administrative personnel and one or more field of-
ficers. One field n ficer may be named as the executive officer of t'h e
comnlis<ion. Field of icers shall be persons qualified in land use analysis.
Departments of the State government shall make available to the com-
missinn <uch data, facilities and pr:r!nnnel as are necessary For it to per-
form it. trchnical duties. The comrni<linn ma<< receive and utilize gifts
and any  unds from the federal or other gnvernmentat agencies. lt shall
adopt rules guiding its condiict, maintain a recnrri or its activities and

sub«»t zn a<i«uzi rcport of its zct <it<os, <ccoinpl!<I mi',.ts and rec;�",
menrJztiun ~ to the governor and io the Iegislztu<e th<ot gh the governor

Sec. 3. iC asst ication and dis!ricting of i;ni'< There shall be thin<
major classes of uses to which ail land< in the State shall be put; urban
agiiculiuie and con<ervation. The commi<sion sh II group contiguous land
areas suitable for one oF these three major u es iz'.n a distric'. and Je<ng.
nate it as an urban district, agricultural dist.i t or cn;lseri ation district, as
the case may be. The commission shall set standards  or determining the
boundaries nf each class of district<; provitled t»a'. n the estabiishmer;
of boundaries of uiban districts those Iznd< ihzi are novi in urban us ~
and a su!f cient lese;ve area for toresei.. I �- i,;ba;i grollth sl",all be in.
eluded; in e.tzbii<hr.;<rt of the boiindzric d'or zgricu!;ire oistr.cts rhp
greateS: pnss,bie prn',:,Ct.nn Shall be gi«el IO th:Se lalciS Witn a high
capacit< io .icter<siie iu tivation: arc'. in the eslzb!isbn;ent ot' the bc.ur,-

ries n; c?nservat,on distr cta, I .e inresi an<i lva» I res<.'.rvP. Zorles prn.
vl dad in Ac: 234, 5'.I I 1957, are hereby re-i dmed con <er" ation district!'
and, upor,;he efiective C.'ate of this chzptr;, <hi bnundaii.< of the fnre<t
and water reserie znne theretc nre estab.'isl.id pursuant to Act 234
SI,H 1957, shall constiiut< the bounda les nf ihc cnrlservation uislriit<.
pro< ided, that the-i a ter the pov er to dete;r.ine the bo.ndaries of thr
cnn«rvatinn d strict< shall be in the commission.

Zoni ig po«eis are granted tn Count«s ur der <ection 138-42 shsti
govern ',he zon.ng withir, the distiicts, with tl.e exc.   tion that areas fl 1<
ilot i'ie zoned for urban uses except in those districts that are designated
aS urban by the CnmmiSS,'On. ZOning pn«erS V rthm COn<erVatinn district<
shall be exercised by the department to wiiirh i<,i «ignrd the resnon
sibiiity of administering the provisions n  Act 234, SLH 1557.

Sec. 4. Ac option o  district bnunn'aries. The commission shall prepare
use c!assi icatinn maps not later tnan 18 months from the e  ective date
of this chapter showing proposed boundaries of districts For conser-
vation, agricultural and urban uses. At least one public hearing shall be
held ir, eac'n county prior to the final adopt on nf the district boundaries
for that county. Notice of the. time and Iriace nF such hearing shal'I be
published in the same manner a< notices required for public hear.ngs
by the pIanning .nmmission of the appropriate county. If there is no
planning commission, tnen the nntice shall be published at least 'l5 days
prior tn the hearing in a newspaper of general circulation within the
county. Such notice shall indicate the time and olace the maps showing
the proposed district bouncfaries within the county may be inspected
prior to !he hearing.

At the hearing, interested owners, lessees, officials, agencies and in.
dividuals mly appear and be heard. They shail Fu<ther be a lowed at!ez.'
15 days  ollowing the final public hearing held in the c "unty to file lvith
the commission a written protest or other romments or recomtnenda-
tions. The plan«i«g commission nf the county cor,cerned shall be fur-
nished with copies nf any written protest, comment or recommendatinns.
The planning commission of the county concerned shall be furnished
with copies of any written protest, comment or recnntmendation,
The district bo«ildaries within a county shall be adopted in  inal  nritt
within a period of not more than 90 davs and nnt less than 45 day<
from the time of the last hear/ng in the county, provided that district
boundaries I'or all counties shalil be adopted ir finaI forin not later than
24 months from tlie ef ective date of this chaprer. The commission sha'I
prepare and funlish each county with copies of classification maps  «
that cnunty shoiving the ciistrict boundaries adopted in final form.

Sec. 5. Temporary district boundaries. Prior tn '.hi. Final adoption r 
district bounrfarie< as provided in section 4 of this chapter, the commi'..
sion shall adopt and enforce the interim regulations as provided in sec.
tion 9 for temporary districts lvhnse boundaries sh II be determined and
shown on interim use classification'maps, These temporary districts s"all
be determined so far as practicable and reasonaoie to maintain existing
uses and only peimit changes in use that are atreadt in progress un»
the district boundaries are adopted in final form. Such '.Prnpnrary disiiic'
boundaries <hali be established and mapped as <non as possible, »t
only after public hearings as provided in < "ciinn 4, hbt in any ca<e, the«'
temporary district bouridaries shall be adopted not Iatet than nine mont»
after the el ective date of the chapter.

Sec. 6. Amendmerits to district bount aries. Any departrrient or age"'
cy of tne State or county, or any property owr.ei or essee through tile
county planning commission may petition the commission for a change
in the boundary o  ar,y district. Within 120 days a'ter receipt o  suc"
petition, the county planning commission <haII torward the petitioil. t'-'
gether with its comments and recomrnenctatinns, tn the commission
co«>mission may also initiate changes in a district boundary which siva
be submitted tn the appropriate county planning cnrnmi<sion for cui"'
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I'r'> , »! !A '> '1<C! I! '.. 'll<	< .,1<vru iy  . 'Vo L'C.. < >, »>I I'!a' <:;LJ!'<O1~

;L !, >f U«<!,1»1r�!!1<>n O, 1-<.11- ofunr nu!g,>S, P :;1
n','r <n  >V>n ~ ' <»,!, I ',!<'1: «»1� U! J.

'! <ni n<!! f<:,',I ... ~ <>>l. II<>, .'! I "' I<, ,'11 >" !I '!1«' ''I,.>!,I:.  '1"
11 ', I, n f. 1 ... <>,',>1! ! >i. 111 ' < > I.<>11 I, '..'. ' <>1'll'1 !I: n !h, r  >!n!

I»:«,i«11 ><>;,<ry  < Jul,<; i>r	, S<,<I'. I <np.>r,!.rv r> ",L>i�l !r'! !!;,!'. I'. r !, '.> J
!r'.,>ll .>, <,'  >1 !n '< J I<!:11'1.'!!,!.r! !11 '  'x,s I !g cr"!cl>I<A>1, 1 !L! 1,.1,1!

1�>c .:> 1' <'.<I J < e !' o!1.!:! '   n'll Jh ' a Jop;ion Qf re. Iat!On! Jn '!i!<» r I<nal
n!. SUCl»!a<fir,! r .l',ul..'!I<;n»ba'! app!y IO thOSe Inlerlr!n uSU C!rS!r<C!!

,I ~ ' >r< v O<.'C' 1l ~ >UCI!OA S SUC! I te l!pofaf f f<>g J!a!IOI'I>
:,", br adop," Q a! r. I>< J.y aS po».'.>J», but Only a'.er puu..  I!rar,ng
!>'1 " ,'n ' .'C!   n �  ,; !b!! I; ' ~ ' .'',,'UI ." a>'Ly C,!L. !I!u ~ UI !pu <,'y
. Ia'.:On' !! .',. I'» ...,.:«d not .',<' r !i!..n n<nc m<>: tb! fro n t!!f e!iec-

1.

S»C. <!J. /..<!i .-, .:.;> !'Q A,J.'.:,'.;!. S, gv !I.< San!» r.<r!n<1>d> !r'. f:!rth
suc;Io 1  >, >'. '..... vy ' >l>1»I ~ <'cl Lo ch ng« QI tn< c 111 1 sslon
v <r! Ii I .',. L,';.,I,' < I,,:i, ' ..".', �. <!'O'IS Ol, < '., <d J! '. XC> ! '<,1  <lar!gCS

h<>L'r>..' '.,: >. !«C ' ', Jr!.J ' ~ Cia I'rng O. heal<1'1 <,'! ..'" 1 C I J In  ' !Cl!
!Ae cc n:.e>. V.'.th>n a !!';Us. t,'la.'1 45 ancl n >t n!G;e t.i>ai!:,Li <i!vs al!er

:,.St C S.<Cb» .':"., !, tb~ CCA!:!;.~SJO<1 shall aC! Iu .>r!I!r<>v Or C,cny
requc!tec change in regu.'at>ons. Such pet,t>on 1  r a <h! !ge shall be

pvr! p;GGf !ubn;<tte<.' th~t COC<dil<on! eXiSt tr!'It Were COt prCSer!t

when tJ>e regu!,1!;<!n w,<! a k>pted or Ih,! Il ! r Ju:,1 f;J,
the purpo!c s of tht ~ I <!1,1!!I<'f

Sec. ! J tfsrs or f< '<J c>ff>c c r! N >tvri>J!!I,>11 .111,
!<OnS C> an<! ~ requIA-!, a hearing !>y I!1<1 f<,1 C<;.11 r, ... >;<
t.On rcquir<:>g,> hi,>rmi, ! re« iv<  I Wh« I! I! 1 <.1;« . .,«11 J u 1
Of it! ri J!ul,1r rn  <!11!l ! >J!,!JJ r.<>t
Ll r;>,>y,!u! !or<ri .1 f<< ' I o>l<c< .' I<1 c<>11<,'.1< '
rec !I 1111<'f1C»11   11, "I QV<C <' I a I olr	 r l1<'I > ".!.1''r 1»
i!cr»c! ! » T ', .' rec<1<AI1!»A fat><!n! ol 'I!11> 11<!<1 111, .;, .I i.
I!!e  .Omm<!	:>n a! it! Acr!I meut<ng,,>AC.,>ny < «<»;»< !C!," 1 n

the COA!ITl SSIQI'1 a> a I'<'!UII Of IJ1i! n'cv>1'1<1 '1'.,'..«>>l, »» i, h  .,'.'<J   <
to a rev<ew of the I'I!I <1>rnn!,!!ion .!I !he I,< x! !.<,n�,! <i�:< s<.1< n Jl
fo tl!e COun!y <n Lvh<c n the,<r!CJ Conc< rncfi 1! I«,<I  i,; <1J'I,i r Ih< 1 r»',-
m<i!»on Or Ih<> ap:!h  !n!nOI>fied !be <!<!:C r h,<r<., I Ii.->  '!> <!, .! !,r< >r
tO I:11! date,

Sec. 'I . P<>r>r!cfrc r<'vrvw r>J  JI<rrfcc! �1!<l f  ...',;, >,'. ~ ir-»<;!,<.
cl1angC's and aclju!!111»nl! Ii	! <! A!<1y !1 'v<' 1!«> . ', !'!1<' c,m,'r»!!I<,n !!1..!
1!mal'e a COmprehen 1ve r<.v><>w Of Ihc r!.<>!<:, ,.,'<�~, Ar.
J,.nial! JACJ of tl;c. r< .<.',.I;o!> <>[ I!<e < r! J <>; <.<;I> r,sl' I«<l. >VVI !;,I,
.!d<>n!iOA thereof. i:I< >!	! .!n«1 <>f appr<>l>rl I!  . <I I,l   < L 1 ! < ' 1...".-
men!! shall i!< suc!>r< ci 111 m.<J rr!!<g th<! n'vl!
bC. hC.ld in r!ch C<>i,nly <n aCCOrdanC  with <i!<,c <; v< r--< UI '~:: >rl!1 i<,r
tiae adoption In I'>n, l Iorm of di!trICI bounclar,<i ..11<! r< �u.�,',< ~ 1, '1>P« 'I'
t!	!   bc pter.

S< c., 33. !r;f<>f <1»<1!r 1h<  Au<1!y J!J,<r!n>ng  , «.11.1 «�...,J! 11!r<>.«
w<!h<n I!! C< >c 1! ty I!1  1: ! '   I ,'~!<f1 a !11m c!1!! r<< <!,< r «I,;...<'., <»,< ..Ul>
l!y IJ1L' comn11>11 »1 > I'c. !A11> 8!p ! ft I<> tl.<   «1<>11 .' 	1 ~ 1'1,>'! >c >I 111<>n!
t!!L r  O f.

Sec l4. Pfn.!i!y f<,f vi<>,'.!.O<>n >!,ny i>« . >n !v! <I .' I   ! I I J! I>'
<>I Ih<! Chapt< r, Qr ar:y A gul,>II< n < !,Ia!!l>.hi  , >!u;,u .".' I<! !.' ! CJ.  !:<",
!ha.< be f>nrCJ nO; n!> C tl>!» 51,000 Or <n<i.»!�;.c>,'<,r A<>I !,or<.
One yc!ar, Or I!oth.

Ser. 3S. A;, US!>7!rr;!S of,! !e«ing f>r!c I>CC i,. !!.«r p',.<,n
c!>s'tr>ct bourdar><! and r >gula;Ion!, c r:i!.rd c:!p >' < Ine U e ca!'h c>-
I>Or, mapS Showing tl r d>Strrrl bOunda 1<.! "Q ",c rr. Uiat  >n»', I,
filed with the c paf!A!»r!t o! taxation. 1'n;ea r; Lr<i c!e, 'r'�men!
taxatiOr: Si.al',;vhe.! mak;ng ..!!<'!Sn!er tS O pfOpe,"!y 1..'.Aln ' d !;r;C:, g>!e
cons>c:erat. '�;o !'Pe 1.'!c. Ur uses that may bc r!«d. '.h<e.eor !s L! ',,
!he Uses '.o wl-.cb .I .s ther, devoted.

SeC. 6. C r!r' ,C! !xCept aS SpeCifiCally prov�c. Q, t!11!;".>!'<e. a;d
!:!e regula:Lol .' <.rop eo,i er<.to, neith<<� !ne JL»hi!ni'i' 'i!r i. < ! c:, Jr:I>
t>on Qr '.be p OV�O!! >. <>,c.'! 234, SLH >9S7;> ., "�:- .-.Cen aa.-igned
hct 1, !SS 0'I=3, a! I! >A a'y be amended, no'!!I . Jn ;.:. ves:cc. !n
COun;y p ac ning Comm»S:r>AS unc!L'r the prOLA>G.-., r. r;r,.C,A ', d-~" S';ai;
be,<i; ec!ed."

<ECT.O! 3. C'n,!;!t.", !2!IJ, ReviSeO La!v! <:: H,nia, 'J<
>, - ar,-. A !cci,
I;r,ebv fur<I.e a mene>ec !!v aodl!1g a nev< sect'<u,, !o 3e a >!I<'opna!U 1'

>'.Umber< d ar d tO n. aC! CS '�->l,'O!vS
"Sec... Circ.',cct cf !»:<4. t ! A !:>, c.;'. c! ��.,: '..!nci .es rye

establ<shed I,> e".a.'I '.'!r, Lvncr o' any; !,. cei » ' L	!!I n
CU1!ural C S! iC: an»/»r a C !nse.va!iOn C.'>!h,; < tc- <»f. i C.L b > '.,!nc; IO.
speci! c «mcning c o! Ur r,col!un!I U!i cr.;f Jn !..ii . i.nci assr!! c!
a'. !!  V1 u>' 11 r UCI'1 '.1!..'

Ioi >',!n'!' O>! 1<'I  ;< !Irii! . '> u!<' hl!,>1!<] <'I; »,I,,'c > <', 1. O.
.I !n< Jl 'L!'.1 L.~<' .1"; ' i i,<>'<' n,i «1'1<: a !i; «<!,!I,> !,»u< I'>
!:I,I !I « 	 C» I : :': ' L1'«''  <>f �,1 I,! x,> U  !I' , .1,. c '. .» > 111 h , ' <' U <. ' ', '. 1
I11'>,<1'Q   '.«1 .<i' ', !'' J' <' .' ' !r',.1 > f!L>f'11<>s<' .',',:.' '1, .' ' «1, " > '!i 11! ".1

>n Io  < ':l1 ~ ~ '!e .1 ! !,!:1<., I ~ <! 111!I .'' ill! 1!cl I 1 1'..>,.1»>>1'L'C:, ' 92< 1
»! I,!n«;or! ,i .. p;r!<!,<.

L;pnn rCC� <!! O; an! ~.>CJ J>elitI<'n, I.'>c < .r C!LA < . I.!!;<i,< n .,:U!i
quest the I.I..c! !<u !y l!c <,.J !o rn.<l'e a !rno'111 o;;ac'! a>:o .ii UI!!ir Ii;»
land <n I!1C.' p»!itin 1«' a 1'a <S rra!oi ..1h,'i' Lvi;I i<>I ~ «.' C> < 1  ... I 'I .! .'<!
u!e. The lin i n<!  ! !h< I;"<: !t c!y bur».<U s".a!. J !J<.'',!n<.
upo>1 !he pro<>i>c I<!ity <c!.. >! Of the lan<! I;1 ','!o» <.'» ' >. 1  < <c,!
best su>led,, !;udi or IJ!u ow>',er!h;p, !<zc <1;  ,>..

Se OF !urrO: ~ c!'IA; S1ra<.. r ion<I! .!nc! O!h<: <,.t<

in COnfl!Ct w>;I, In, J!<:,>JJ C.'»L":lOOA!ent,!i'.<r; <;.
Jl both .', a »r,'!, '> .!1  n<:! c Lo

land.
ICJ The,!!>prOVal by;!!e Ci;>UC!Ur or':a>'1<O� QI JI.» ' « .  I . CI ' I'Ca<.

The rect>on <! noiv nuf!!f>rfed .>! 5«!I'OI! 2«C>- '2> r,ai! ..1,, '< L'>,  > 	>r<r'».
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i LL! l Ifn ilii li iri of t 1< own< r of,lny right to
1« I I flill I IL ' I i!l'I!i> J  >I I< I ~ yc.arsl autc!, L!»».Lii,;i>i!l i fiui li, !Lib[ ' I !<i c,ln elf>lion i!y e>ther the
I,l!U f<>n «;><if> !ivi yr!ri notice at any time

li> <..i!i <ii,> Ch,ln!Ii in m»Or land uSe
:li,iI Ii1 <>Lvn< r'! land is placedL�!I.f<'., Il>i  J«li<,1 «>n m>y h< cancelled within sixty

.,�»,...Lili>iiu[ '.!i< iiir yf.,«! I> > «», by mutual agreement
; '. r l» .l: <,' Ihi <ilf« llir <>i l,ix.i i<!n.

I!:l l>ii,li r I<i o!!«'rve II» r<'![ricii<in! or, th» usc of his
c,iri, i I I!>i !I>eci.il I,f! .1<!<!!»1  nt priV>leg<' retro 1  live lo the
lii,i!<<in, .iil<l,ill <Iiif  r»i>c<! in IJ>c,1m<>unt of taxes thaI were!>»ll .fl l Ih<>!i I".»I <<'i!<i[<[ Ji,ivi' 8«' n  li.i' I'rom,>!!<>!!ment in th ' higllcr

I!, I»,<l>.'LJL >V:I!>,I Iixi' I>f'r irri[ l!f';,»»!<fnl,>»nally frnm  h»
I,' v d.,i ' i!1, I Ihi ',!! yi» 'iil w !I .<! .', v ' I L n dur f.>ilur< to

I ' l' ill' ' I i IL !I: Ii 'I Ll+l' 11  Ifib II LI   fur, I!L'r  !cl of ov< r L>n<
ill,>. 'Ll!.. !li i ~ < ' Ll',, i<I fi l ' i I 1 >!if ll''I <'q< <rsl; d ir, tn» J! '.Il i !n

l '92 l, l Ill < .'�:,1.,'»>8 Ih» l ' i ' I l>I' '' v i» I'Ii>cl ~ Volhlflg II' I l!1I!I .' .' l.' ' ., I,l, l i l' ', l.' ill' I I l' ! «if <.' I f'f if>�'I ll I, >I O,L f!y 0 [h»C r»mcdy lo
L»fl .,: ~ i' '�,!, «i ri l',l.l.! 'pri «< rf!» II;< Ji>ii	 o. '[h<! p< If[inn.

ll,,l ',, i.'.l.l !!l' I.' f' I 1<ii!I !',Ll' Cli.»CI ir l!f i 1xaili ifi by 6[ep[L»l-
l a l'l'I<! .r y '! r,>f1 ! !I ll:>e,il!l!, !vi.'Cl Qr CJISllppf'OV»Q I!y

«;,» o! » I, i,ii',1!! l'!!I'ill.'Ill >,i!i' . <jf on il>» use requested
i[f.. I ! 'l' l  ;»<, fvi'  !n J.ii'!u,i;'y 1, Il<'xl,

l 'i«1 ' i'I ~ ',' a!![i !il 1 'I'i/ c I! >I!pfovl'd f!c[L IOfl a! In  I'ic Ca!c or
' r I i,l I,'l w! 'w! I»»,'! [.

i:LL'»» ',! u!r<l !r,  l>fi f,i'c 'ol Incli'd»! lessees ot real,>, 1,,',v Lvh!« .».f!» »r!; < x'i<«>ds at i<,i!' [f n years From the date of
.-' I LC!,X' ' trpr.,"rf,!' ,>I', here i! her",!v,ipprof!Cia cd ou  of the

..»l nil:,in I of,'1< !fair l!> I-law,i:i Ih<. !um clf 550,000, or so muc'l
i! . ~ !I av !» ' '  l.'5! I!! o fli' Stat< lan I use commission for the

»XJ�.I..< OI C!'a.!l.!hif'. ', OPc'>1 if! and adf>lini! I»rirlg the IL nctiOOS Ot the
cli .. ~ »!!fo. ~ Ior i!1» pCC!od beginning July 1, 1961, and erding Junerzu I I!

S.C,.OV 5. i' . v!C'clll>n or par; of tll,s ACt is irvalid far any reason.
sue» .Ov~h<II[< !r.all not aft»et t,le valid;ty oi the remaining sections and
oa,l Ol !'Ilf! AC[.

SrCTIQV 6. Thi!  ! I !J a,"I ta'Rf. e!fec  upon it> approval.
 Approv». Jull. 1'I, l961!

ABEND/X A-2
ACT 32
k. 8, No, 1070
k. D. 1

A !JILL EOR AN A  T

A'.'I !.I«l V ' !.Ci iO!l 9 ' J -4, REVISED LAWS OF HAWAII 1985, AS
A'vEiDEL!, 8 L/1;INC> iO THE LAND LJSE LAW.

RE !T ' V '.C 'D !JY l-.!. LECISLATLJRE OF TJ;L STATE OE HAWAII:
c! CTIO» '; .! <;!Ufi!o~, Ln  iiis /<ct is ti> rcducc the number of days
.;:. <i, «" i;ion>;lir lio<fi;;I,;.y chlngc! ir�;y be proccsscd. Experience
I ~ a I; !.'I ! Ih ! I.L. ~ 11<> 'r  !  I lvs I'el<if< '8 to proc<'!!I lil > pclition under

i«- J i i "I: I r'�,' »,i <.:.,!  d «;>dii» i;,Lr i!.'>ll! of 1 s<!f»  land !wfl 'r'I,
' I OTIC!!;:!, ! I,<>«9!,I 1-4, Ri v:!  Ll l.>w»  l I laW,«i 1955, lS amend<> l,

I:i rl lay:L.; I,, ili f,f,l ii iil ri,ld,i! IL>lli>iv!
I, .' >. f.'! [<i  I»!ri '! I >if i<I,iri '!. Any d< plrtn>e»t

i,! !.�-«i. -,r l f<»>'.y, l>r,>fly,>r,i!  rlv <>wn»r oc lc'!!i!c nlly
If i ~ l' < i 1! ~ ', l ! lif,',i <..'i,if'lL<' i>1 >ILL' J>f>,f:1 l.fry of any  If l trfct,

, 'l f ''il. !f l' < l!!f1.'I >.'!!»<!n !h,fll In is,i el a cop'/ of lhe
..,:Iii!!. >ri ol ih< c i«illy wlf .rein Ihe I ind Is

 i.is" f1'f'r I<'ceil! ,<>, If><' I! 'iltloi! J>y thr cOI'n 'I/,
<,f; «I�,!.,>r, »i.il f<i!LV,i!<i 'LJ>» I>» i!inn, I ig» h< r Wl;h

f,, ', l «foal..., '', »li»l«'I!,I! I< if>% Io if'ii'    >mf»f!i>un UPOn Writ[< !1
, i Ii.! if i!   »If>nil!!I i!1, II<' I C>rf'1>iii!Sl<>n mal/ gr lf!t

,.i if' '.!>..: ff !If.<'r. d,1y! F >r Ill< f'rc<'ipt of such c<!f>1-
Ii, i,'.i«iiri! ! I>«or»r»i!!Il>n r»ay ll! ! irlitiate cl>ang»!

',fil ', iii i .«1 L.iii<l»h, II I!<. s<;I>fn;I » ,' Io the appropriate cOunty
 »l l»i>l'i ~ ! .f n<J rc coi;>mc »dation! in thc same manner

,ihi, I r  < i,,".i �, � I>f,!I>d,iry ch; r.�<.
/i! 'I;IX y i. '/ ll vvi',i 1  in<'. hLI<1 !red Jncf twi!nty d >y! Ol Ih»

rf  <f»�<f, v,f [ili<in, [I«comm<»jon shl>!I adverlis . a public

hearing tfa be held on the apf>rri;!ri,.;.;SI,,;;;,:err�ri! .. f . < ,th '.r '
require!»»n s of section 98H-3. The corno!i!!ifi na.' c-.:I'y s ch per!oli
and agencies Ihat m,>y have an inter»l,' in I if
and place of  hc- h»»ring. Wf hin a ocr...:! <.f f;l�' ...«.rl '-,.-, .-.-, ' r:.
anCJ nfa ,< !! I.'1 l!1 If>rty-i;VC Cilf/5 a I .'I ' i.'
4lct Uj!OI t.'> -' p< i'lo<'I for charge. i,'>i con>rr, . rin frf",v ',, ' rh
Change w,lh !ix ffirrnaliv  vO CS. LV<> < .l«,",!,.Il J,f,, lr .. r:the pr ,  o»< r ha! sut>f>lit cd proof thai I,>f ,: I ",",: . <.- < f.:..'
than that FOr V JL«h Inr di! riCL in Whic, i;I .! iu.« li "<i
either < F l!ie following requirements ha! ., l rl Fu!Ll.'!d; ',:, Ill < !< U..r,n. r
has submit ecl I>roof lhai  he land is u!ali!<! ~rc. a ;~f![;fi> fr!r IJ.L!is proposed to be class!fled, or fb! cond!I.<.ns,lr; I if»r><J, l>; ciev< If,,
have so changed s.r.cr the .iidopiion or' [hL pr<. cf!i cl.s> '."Urini. If';.i 'Ii;<.
proposed el~>.,if.ca: on i! !<.as >n!>bi<,"

SECTJOiV 3, ih,S Act !!1,,'I [,ixe »0 r; <,,�,I'.
Apf!Coven fv'v 3, 1965 � ioJ John A. I!urn!, [, .v~r.. fr f, 'I! r 6; tL

 ! I hi l>»:! I .

l!C! >C 3
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A".PZND!" /'-"

A Hl I FOR R! AC',
R,:LiilVC /0 LAND LJSES I!, ili !r/!i. OE HA!'/AJI

OE i i' E! ACTI D  SY T!iE LECISLAI'I 'RL Oi' Ti. !,»', i Oi fl ' "' '!I:
SECTION 1. Exp< ricf.c» ar,c r ,rarer,  o <;�[, r.n,!hl .i !:.'ic.i ol

the provision! oi Act 187. Se!sior; Lav,! Of H;Lv-.,i 1<>,'	, ru<» ci, mon-Straleo  J e ni»ecl ff!  Cilrif/L..g  h» rrc>v.! On~ o; .O.cf A<; iF>7»  I orjy
wi fl refcrerlcc to thc c!ivi!ion o; au h >rf[> I>c lv«n i'i;< l',i -", L,sc Cc.m-
m!sSiun af!CI  r'f! 'COuni es, Out a.'!O >vf',I! r spLC.; «> 'n»».. C!i�p Cau!Cd
to land ov<n< rs who w:!h io develop land! inc! .<!eo in; ..icu. ~raJ d:!-
lrlctS bu[ wJlere sUch !ariCls are not a< ail s<>, ,ibli':o, a .",cu Iur>l Usc'The purpose ot' th.s Ac,  herefore, is io <.,' Ofy lh» provi!:ons o A<! 'I87,
Sessior. Laws of Hawaii i961, in orde. tr> provic,'. oi ." m<>rc Lffec'.,veadministratior, and a morc equit ble applic;tion o.' '.e prov'sions o',!a d
Act l87.

SECTION 2. Ci;ap cr 9BH, Revised L,iw! of Ha!vaii 'l953 ',l961 Sup-plement!, relating to lhe State Land E!se Commission, i! her»by arneroec!
to read:

"CHAPTER 98I-I
STATE LAVED LJSE COV'.V[IS!IQ!

'section 98k-1 Est>blishrnent of til» cof.>n>:!.i i,l. 1';i- 6'�>I» I,!I>rf use
commission, hcreinat'[er called the comm: !! On, i i'i!.' 'bi < fc I'cd. TJ.e
commission shall co..sist of seven memb»'» >vf:o !hai,! !;<i! ! I.o other
public office and shail be appointed in li;L i.ianf»!C,>O.J .-.rvr for I >r
term, set for['h in section 14A-3. Onc nl ill!>LC !ha,' '

;!»,1,!;!f!,»[ed fronleach oF the scn!iorial districts and onc !h,>.'I:!» a.:; ~ .,' 'o .I large. I'hL
chairman of the board of land and n  L!r > !,.;,,", .>r, J ule ciiri!ctor
of the deparlmrnt ol u arming and econoi» c cl<fVi!liP»crt si,aill serv» a!
ex-ofticio vot.ng members The comr»i!Sior: !h,i.l i l»cl its ci;,»rnran I'rom
One ot its lppO:-Ited nl»r1!hers, TJ!e mf r>lbcr! s'!a,l riel i'I e flo <«mpcnsa-
tian for their !ervi<-r! on tile COmrniss'.on. L!ut !!>,lh be,c,f»bussed IOr
actual expenses .neo red in the perform,if le»  i', ',h.ii .Lul.,!.

The commi!!ion !hall be a part ot  he l!»»,>ri»1»,1:,i! I!l,inn,r,r,
economic develop»!»nt for adr»inistraiior> i>«rp«.c.. �.. pro<!oed I'or if,
section 14A-4.

The COnlnli!sion n>1y rrl 	<'c emp,i!'I '» I ' . ' ' I ! I'''I fo!f>1
duties, inc!~ding adm,ili!tr,iiiv»;!ers.inn»i a»<i ori..>r ".!Ce .':Ul<J <! «c"r<.
One field <!fiicer sllall bc n,lm»d a! thc < !, c,i; .«f, ccr i:: ti!i ccf«;-
miSsion, Firid oificer! !hlli be persons,!, il.,�,:,; .I,cl,!!e ai;llli<
Depar mCnlS OF tlie St,>i«' ,Ouerrli»L'n !h,>.l »l ...,....' '., th» COil..
mission suCh d.lta, racil ti»S and pcrsOO»».' .! ...i »L Cr !a;I For
perfOrm i S t»Crlni<a u<:IiC!. Tii<. COI»»»»f;»: !11.'.1, Calve af;>d uifigit'ts and any funds fr<>m [he >» I<'r>l lor   Ihc«gc!l «i-! !II'al -gene.<!.
It Shall adOpl r<.i»s �"Liidi!>g its Cono'uCI. »!,i»L!...n,i!r .>C.> ot,r! ac',i< iti".',
.lccomplishn>ent! ard ircommL'nc� fons  ' ! Il.e ii' cfff<!r,!ncl  Q Ihc
la[ure througn the gov rror.

"S .ction 98I-I-". E!» riel.f!g and cl,l!s;»<,l[,<>;1 <ir I,,, hr;c !!>ali
four ma!or l.ind u!<. dis ric;! into Lvhii:h .i!i I, i;.i ., ic !t. «!.'>.il!
pl,ic'<:d', uri!an, rural,,igr culiurli ard co>1!if<,i«<l»,j!,L < i:I i»if.!. !r. !if»i 
group contiguous I;ind sr<as !iiiiablc ji;r;1< �i. o» «,,»: . l>!
m~Jor di!irict! Thc cof>lmi!Sion shall !et;,.ri i�; ',;< I <i."."Cf».,1irl, t! e



la tes cf each district, provided that  a! in the eslabl»h >lent of
of urban districts those lands that are n<>sv in iiib>n u.e and

' 'i< ii. >li reserve area for forese< able urb 'n grow lh shall be included;
ei tablishment of boundaries for rural c.'i<to< ts,,iri as ot land

o><.d primarily of small farms mixed with ver> lolr density rcsiden-I
,',,!, which may be shovvn by a mirimum density of nol more than
tt<>use per one-half acre and a minimum lot size of not less than

, .;.i,'  acre shall be included;  c! in the establishment of the boun-
-, . nf agricultural districts the greatest possible protection shalI be

those lands >vith high capacity for intensive cultivation; and
n the establishment of the boundaries of conservation districts, the

.i,.t an<3 water reserve zones' provided in section 19-70, are hereby
..i.i»< d 'conservation districts' and, effect've as of !uly 11, 1961, the
,.;i<>ar>es of the forest and water reserve zones theretofore established
'u,int to section 19-70, shall constitute the boundaries of the con-
>,.'inn districts, provided that thereafter the power to determine the
,,t:<la<les of the conservation districts sha!I be in the commission. In
i,t:l»hing the boundaries of the distric s in each county, the corn-
.iun shall give consideration to the master plan or general plan of

e' county
Urban districts shall include activities or uses as provided by ordi-

nccs or regulations of the county within which the urban district is
'va led.

gura  districts shall include activities or uses as characterized by Iow
n>ity residential lots of not more than one dwelling house per one-half
«>n areas where 'city-like' concentration of people, structures, streets
,3 urban level of services are absent, and where small farms are in-
.niixed with such low density residential lots. These districts may
<>tide contiguous areas which are not suited to low density residen-
I lots or small farms by reason of topography, soils, and other related

<a racteristics.
Agricultural ctistricts shall include activities or uses as characterized

, the cultivation of crops, orchards, forage, and forestry; farming activ-
es er uses related to animal husbandry, and gart>e~nd fish propaga-
zn, services and uses accessory to the above ac.'tvitics including but
>t l.'mited to living quarters or dwellings, mills, storage facilities, process-
g facilities, and roadside stands for the sale of procucts grown on the
<mites; and open area recreational facilities.
These districts may include areas which are not used for, or which

<: not suited to, agricu tural and ancillary activiti< s b> reason of topo-
':;hy, soils, and other related characteristics.

Conservation districts shall include areas necessary for protecting
;tershrds and water sources; preserving sc< nic and histcric areas; pro-
i!ing nark >acids, wilderness and br~eh; conserving endemic plan,s, fish,
'id w'dlife; preventing floods and soi! e. o sion; forestry, open space
i'.>S whOSe eXiSting OpenneSS, natural CenditiOn, Or preSent State O' uSe,
rrta ned, would enhance the present or potential value of abutting o.
rrounding Communities, or wOuld main:a,n Or en»at.ce the conservatiOrl
natural or scenic resources; areas of value for rcc-eauonal pu'poses;

:d other related activities; and other permit;ed usi s nol d< triinental
; niultiple use conservation concept.
"Section 98H-3. Adoption o', district boundat!es. The commission shali

i pare distnct classification rraps nol later than l�nuary '., 1".t>4 show-
g all ti.e proposed boundaries of conseiva.ion. agriculture. rura' at d

rl:stricts. At feast one public hearir,g shal' be heln in each ci>unt!
o' to the final adopt~on of the dis>r ct bounce-;cs 'or that county.

i" ice of the time and place of such hearir g chal! bc published !n the
n>e manner as notices required for public hearings by the planning
'mmtss<on of the appropriate county, If there is no planning corn-
:..sion, then the notice shall be published at least 20 u'ays prior to
e hearing in a newspaper of general circulation within the county.
'ch notice shall indicate the time and place that the maps showirig the
<iposed district boundaries within the county may be inspected prior
the hearing.
Al the hearing, interested owners, lessees, officials, agencies and in-

viduals may appear and be heard. They shall further be allowed at
a» 15 days following the final public hearir,g held in the <oiinty to
<-' with the commission a written protest or other comments or recom-
'ndations. The district boundaries within a county shall be adopted in
'll form within a period of not more than 90 days and not less than

day> From the time of the last hearing in the county, provided that
'tricl boundaries for all counties shalf be adopted in final form no
t>ner than hiay 1, 1964, nor later than july 1, 1964, The county con-
'ril<'d shall be furnished with copies of any written protest, cornrnent

tccommendation. The commission shall prepare and furnish each

county with <opics <.t ctass<ftc>tion maps Ir>r thai county showing lhe
d»trict bouildaiies ari< titccl in final form.

"Suction 98H-4. A,rer dmunts to district boundari< s. Anv rl< I>artmr i>t
or agency ot the St.it <>r c<>unty, or any propert> owner or lessee may
petitiOn the comrrission for a change in the boundary of any dislrict,
interjm or permanent. Within 5 days o  re. eipt the commission shall
forward a copy of thc petition to the plannirg commission of the coun-
ty wherein the land is located. Within 90 days after receipt of the peti-
tion the county plann r:g commission shall fo.ward the petitior, together
with its comments and recommendations, to the commission. The com-
mission may also;nitiate changes in a dist<i< t boundary which shall be
submitted to the appropriate county planning agency for commen;s and
recommendations in the same manner as any other request for a boun-
dary change.

After 100 days but within 210 days of the original receipt nf a peti-
tion the commission iihall advertise a public hearing to be hcid on ihe
appropriate island in accordance with the requirements ol section 9 tH.3.
The comrni>sion shall n<>tify such persons and agencies that may have
an interest in the >ub.ect manner of the tim<> and place of the hearing.
Within a period of noi. more than 90 days and not less than 45 days atter
such hearing the cominission shall act upon the petition for change.
The romrnission may approve the change with six affirmative votes. Iso
change shall be approved unless lhe petitioner has submitted proof that
the area is needed for a use other than that for which the dis'.rict in
which it ts situati-d is class>fied and either of lhe  oil»wing rr.quiremerits
has been fulfilled: Ia! the petitioner has submitted proof thai the land
is usable and adaptable for the use it is proposed to be classified, or
 b! conditions and trends of development have so changed since the
adoption of the present classification, that the proposed classification is
reasonable,

"Section 98H-5. Zoning.
 a! Except as hercit~ provided, the powers granted to cour>ties under

section 138-42 shall govern the zoning within the districts, other than
in conservation district's. Conserva'tion districts shalil be goverrled by the
department of land and natural resources pursuant to the provisions o'
section 19-70,

 b! Within agricultural districts, uses compatible to the activities de-
scribed in Sec. 98H-2 as determined by the commission shafl be perm <-
ted. Other uses may ne allowed by special permits issued pursuant to
the prOvisiOns O  this Chapter. TIle COunty StandardS fOr agriCut ural sub-
division existing as ol lv ay i, 19G3, shall constitute the minimum lut
sizes of agricultura' d slricts within the respective counties,

 c! Unless author.zi d by special permit issued pursuant to the provi-
sions of this chap'< r, <in y the foll<>wing use~ shall be pe<milt< d wi',hin
rural districts.

�> ' ow density residenttal uses;
� Agricultuial us< s; and
',3t pub 'c, ques -public and public utility faciltt>es,

'n addiucn, the mini<>tom Int size for any low density rr>iden tal use
shall be onc-I>at  tc e >nd lhere shal' be but one dwi lling I ouse pi'r
one-hal  acre,

"Section 9 !H 9, Spi < ial permit. The county planning comrr�»ior arid
the zonrrg bi>a d <>I, tit>eats of the City and Coun>> of Honolulu ni ty
pcrrrit <a<tain unusual,ind reasoi>able uses within agiricultural and rural
r!tst.icts other th;in tho '.'or v,hich;he d stricl is cia>si :ed, Ariy pe<ten
lvhci desires lrr use hi I,in<i within an agricullura  or rural district o;her
than for an ag <cultural <>r rural use, as the case may be, may petition
the plann ng commission of the county within which his land s tocateo
or the zoning board of appeals in the case of the City and County of
Honolulu for permission to use his land in the mann r desired.

The planning commission, or the zoning board of appeals as the rase
may be, shall r<>nduct a hearing within a period of not less than 30 nor
more than 120 days froin the receipt of the petition. The planring corn-
mission or the zonirlg board of appeals shall notify the land use com-
mission and such persons and agencies that may have an interest in the
subject matter of the t:me and place of the hearing.

The planning commission or zon>ng board of appeals may, under surh
protective re>tr cti<>ns as may he deemed necessary, permit such desiri.'d
use, but onts <vhrn s<.ch use would prorni>tc thr <ffe<tivencss and ob-
jectives of this chapter. The planning ccmm<ssion or the zon.ng board
of appeals shall act on such pelitiOn nOt earlier than 15 days after the
public hearing A decision in favor of the applicant shall require a nla-
jority vote of the total nlembershtp of the planrling commis>'un
lhe zoning board of app<als, v hich shall be subject to the approval of
th>r.' commission. A copy of the decirion together with th< finding~ s» ill
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G-5

. i>i r»ii dec>si<>n is
r ii i 1 r,<>» 'i i< 7 s ci '  Is>cin

lii,d>riivi' iir il<'i>7. A <1<'r!i il <.'>ther Jiy Il i<'
»i ii»»» i, .i, >ii«,i,i i«,iy Jii, <i  the rl<'sir 'ri
li ii' < if< i> it <  riir' <if IJ>«' i<Coil iii WJ>ith li'i .'

h» I I iii,i J I> ir ii,iii; I > lh II. w.>ii RQI«, >F

,,:.<ii, i . 'i-7 A<i i, «iii! iil r< >li;I.iiii«iv. I ><.   >mrl>is<Ion sh,ill hy
' iii ',, liri, .>re,ii >;ii»i <i ieg.ii,i>, ins ii'l,iling lo m,>tlerS Within

,.i,>i>CC! <i;i 4, I<x>vt iii>L Ji<il!iiC J>i,iriiil'1 sii.>JI he h<.1<1 in edCh COui!ty
i>>,1 li'li'r pif !'v LJ<.'Cl ii'i su<1><!n 'uUJ I- 1 o> I !is Chapter prior tO ih<..

iii ...'xd;li>1!:�in of,ts:L guhili<>nx, TJ>e lii>al rc' L>!dt>ons lor Ih< stat<> Sh.>II
Iie .«.< >','<I wit;!i;!,> pe;«> i <!I nol ni >r< li!.in '>LJ <idyv dn J n<	 Jess ti!.!n

ti;u i«;ii> <>f lh< tirai hevr>ngs in lhe Slate prOVideCi  hat
rix,'i, .!1:.>,1»,.' ,.'!L,u'o'!!I 'Ll .Qt al 'r IJ>a.,uly 'I, I if>4.
!L' 'I > I' . < 5<> i-c <>!.C>ri L«! 1" i xr< 1 «' I;iw:Lil uv ' oc ld ~ -G Qf

i>ii ',',L' Ll,iie Qi L's«'ii>hr»> c.ii.' u <i; i,iv inter! i! ag f1<.L I-
,.f d .  i ri. r... <iisi '.C I ir. >. r,a i i>rrd m,>1 b ' CO.,ti..ueO I in aug..

iui !i;.<', G<>e! n<>t con;ori,l io tr e p'ovis>Ons Oi 'this
.; > Oor.-co.,;Qrm!n ';.. 'ing nali be rep aceo,

re»r'CL>e'en Qr .r.;�r ' C: Or Chdngee 1<> arO;i>i r non-COr�o.ming u!e
.C»L...-CO.'',, '!! ~ ~ '' Ll!L. Qi Jan<.' Sh,iii Oc'  '> p,indeo Of 1!dngeo lo

u.x'. in a<i<,i'��,>, i: <u y OOn-Con>'or;>!mg use Ol
i ~ L>,s .,>, , 'nu«1 <>r hr,,r.';. �1>L",dace for a ,'>e.iOd O One
ci!«i»! .i;.L>n of sue l> x ' x!idl..>e,!r<i:11>iteci.

,�-. Q.>i >- i. Ar:>< OL.»;L i!ts 1! rc guide><.n Jly,J!e s»me ca<'tho<is sei
I i-'I, 4 j>L'I Iii>i! m«y .'!i' SL>1!i>>!lie� I<> Ch li g >, Qi' lhe

<ii,i i ' ',<» ii! Ly . >,1! !C .' i <,"i ~ i�''<' . 'i i,'i ri'''U.di! >». No sucn changes
C>i.iv .'Li r 1 i- «i.i >'i iinli iv .i h Xirii!g <>i i><,if>nt,v are h<.id in ea<h

r,iii I<-ss 'hdn 4.'i dc> J not mOre than 90 days
,.1'i:,«i' i»v  » ' ii;! ~ >i'.i' i,i'I!, lfi ' Coctu!!:vs  if> 	!aI >C1 to al!prnv<' Or
i v»>,, r,.;«us><<, Ch,ir;lie in r< guJ.>I><» >. Suxh petitiOn fur a Change

b.ii«i u»n pri>ol »rbi!iill<.<i>,J!.>1 « inditionS eXist th t We:e
C 1 se 1 1 LL hun ills' > eau .>i>or! LV,>s a<loi>ted Or rhat the regulation

<>Lie< ncu !L' Le li!e I>uip<>s<.s <if ih» Cha;!ter.
iior. ',>IIJi-li>. 'd!L Qt C,eid QlfiCQCS. NotwitnStar>clrlg lhe PCOVIS onS

O ~;Clio! ':i;1-' re<1<>iring a J'.Qari !g by lhe tull Comn»SSiOn, Cf any ap-
»l.<; L>n re<,<.�.in,i he,.r ng» re< eived wi!cc.i; ti>e commission >n the
<Q: r.e o','is reg ",ar meetings shaii not h<.' abie to hear or more than
00 da,!.;t may tnor,ze a >ielc ofFicer to con<!oct such a hearing and

.. recon.mendai:on, provioed ali otl.e. necessary rules for hearings
ac,! Qreo:o. Oe;ecomn!endat,ons of tne field oft'icer shall be sub-

;Q C..e Coni;m»!JOn dt it! next meer>ng, ai d any reCO nrnendatiOn,
Qr . >Ogs by th<> COmcin>SS«>n d! a result <>f thiS CCCOmmendat>On, SJ!aJJ be
s~o,ec::i> r v,c'.v <,' thi. 1'uii commission at th< next hearing date sched-
L. i 0 >of i,'C Oui'lv ii, vvi!iCn the lan i COnCC me <i i! IOCa ted, it either lhe
 or".,elis i i,i <>r th<' app.'>can> n<ilified lhc other party at least 20 days
p C I G; o 1!'1' .'

'> c:i<in VUl!-11. I er.od.c rcv,ew ol disir.cts. IrrespeCtiVe ot changes
. r<: ad>ust,»en;s;hdt it may n, ve m,i i«, che coinmission shall make a
Cn,>4!rub< c;siv rev,c<v o; lhr CldssiiiCat.un an l distriCting Ot' all landS
un<1 o: ihe ri; J,it><in. dt the < nd Qf cacti iive y<,>rs  ollowing the adop-

t«< ri iii Ti!  «ss. C.>n«ui dppr<>l>r,ale Sl,it,,ino Couflt'y del!artfnefltS
1> ' <'L iir I ii> i>i,ilili; I >I »v 'i'vi "v,if>LJ I!iii!li< i>i',>rings sh.! ll be held
;i h ' <i» if! iil,i< L i>i<I ii!< <' ivilt»J><' ii.'<IL>ir 'n>L'ntv sc't iorti> tnr th»

�; i,ii,i .»» >'i;i.i' ,>'Or;i> i > iiisi;i<I 1>ii.i>i<t,i<i<,,i!i<i ri gul,> i<i '>S un kr t!>iS
< h,:,iti r.

I 4 I i «ir< 'iiii iit. I iii' .i >I>r<i;il .>le  '<>L>nty oil>Cer Or
i '�ii, <: Lvui ii« .i" >L>inistr.ili<>n ii L'iuniy fi.n:ng IaW! Shall <.n-

Lv:.1 ir, i ii, « �i<Of t.>e use CJ.»s»«'..Iun <l»iiicis <>tiopled by the
Ci ",.',» !ii, .i,ic,' ~ .I,i,:.", ri 1>i>rl 1.! the Co<>ru»iv»O>»,J> viOlatiOnS thereOf,

i ili-I> i'«n.>hy l<>r vi<>iati<>r>. Any 1!erson who v>oiates any
»i... ii>n �: ': i«'. I«;, >i �r;y r< J,ulrili >:! < st,>1>I>shed pursuant to this

.I, 1; u.:.«<,1 i;i,' n!nr<  ;!dn S l,oi>G,
"!' '; Ci. > u> IJ- i i A<II >XI »1< i> CS O>,i!scrx!>rig id ra ' i Ces. Upofi the adOp-

i<.i.nci.iri., C«rlified C<>,!ii s or' tiai Cid»iiiCaliOn map!
..ir.< t I>o»iil.�r < s Shall bi. Ci< iCI Lvi l. the Ciepdrtrnent Of

1. ~:, i> ... i ..> Ci.;, II',i <> I<art»>< iil ol laxali<!i! SJ92QJJ, Wi>en making ax-
;,i<4,< r,! wi!'iiin,i <J>s>r>CC, Jove C<>nsideration t<> the use Qr

Ii i: I I !' ' l l;i'fi'< if, is w .'I l>s the Uv<'s to which I t is th 'n
' 'i i

",i <  i<, i 'i, -'.,   >>i;Iii , 'I x< i 1>1 .>v .I>i < iii<.iiiy J!rovi JL d hy this
< C. » ..i i<i, i: !i;.,I»i><i; s d<!<»,' le<i th< r  1<>, i« ith< ' IJ!e auth<>r! iy

,iiiniu»,>r,i i ii ~.> thi J>r<ivisi<>nx oi v < rior. I'>-70 nor ihe author>ty

vest< d in lhe cour ies under the prriv:v>QO-, <i;,u< i n .".h-42 h, ii
a F feet< d.'

SECTION 3. Chapter 128.2 FaJ is:m :i' Ji <i i �, .'r.' .";, 'P�v,or ',
rufai dislriU" 1>< lw«n the vvc!rcii yah ;< u! Iu«3 <.i ,'; <.I",.' O ", ii> iir
COns  rv!t><ir, <J>str>�".

SLCTION 4 All  !i,tr>ct h<iun<l,irii v,!,r; i',,i92 ''ir '»
aetio>>!   I 1> I' ci>cf>cc«ss>or! c>L'r  o;<ir ' L" C
the provisions <ii Act 1H7, Seision L,ivrs <,i 1 la;...iii i'...; ! r
tinueu >n full fore< and eif<cti prcvici«l 1.1-. t,i,.- s<.<,l I. ',.'.'.' i i
tahlished exc<:pt <' or,s<.rvat>on dis:riel!, the z<in;r!' i u!.:u< r .
coun,ty shall,>ppiy,

SECTION 5. Jf dny seCtiun Or pOrtion O; IJ>»,'L  t
any reaSQO, S Cn inV-i.diiy !i1ali not,>I QC:;.>>u V�l»>'.v o: li-.<i ii rn,,nir g
sections or po;tions o;:h>s Ac:.

SECTJON F>, Ti;is act sh',1 ta ' e;1 c.,>on

ATE Gl.
LAND L SE CGssM SSiON

> r'<27 1. RL>LLS OF PRACT!CE AND .'JsOL <DLIRc

Sub-P >r', A g<.J< ! o; Ci r;er»I Ap<QJ>cdi>ili v
These L»cs gove c> p;Qcedure .'!<», r i. i.ic.o . C >!remi", ...
Qt thc St!te Q; 1 «>waii unc,er Act I I,".. SL.-«>r L»vv <,: I'.,:«.,i
JS nOLV Qr h< r<x>i:er an en«, Q, i:<I su<1!,il' l,.: i»id'lv<..i< is
r,OW Or h< r<;i;tur be,id>mini	< ri  I J,y th, '.i.;,> 'iL C«r>;n>is<in..
They Shall be CCns',.ueo tO Se<u;L t:> 1<iv'�!J!,x<0 an<i >neX;! .C>s>v<
determination ol <. very l!ruceccling.

1.2 �e>ir!i Co>is
 a! As us Q in the ruius dnci fog«!at:<>ns Iiri �-.I:ii",i 1,>;i>i> Ci, ««; .-

sion, excep: as Qli>erwi!c fe<JL»r  J by  I!«>nl< xi
111 The t,rrr, "COmmiSSiOr." mC<an! the Lane ~>L. C<>mm>»,On
�> The term "Act" means Act ><37, SLli 1'!i<1 as r.o L of hereafter

amended.
131 L'niess o;he wise indica:ed the ',err« "sect .. ',.;, I'o . sec-

tiof. Of ACt 187, SLH 1961 a! c!OW Qr nereaile dr,;endeC,'.
�J Pet>tiOr>er. In prOCeedingS >OVC>lv>ng;!etii!<>r~ i: app!,C>',.'Or;

fOr permiSSiOn Or authOriZa::On wniCJ;:ne CC;, >C>JSSian m v
give under statutory or other author-;y cieie i".ed to it, th:
parties on whose behalf the pet,:>o. s oi api! ications
made are styled petitioners.

 S! Proceed>c!gs. The term "proceed<a,'," di useQ»i these;u!L's
Shall mean the COmmJSS>On'S e ui  Q.>C.L;n Of the re;eV> ~ t f. C'.S
and app!icable Jaw, considerai on theri.;>:, ancf act.on tl-.er-
upOn wit'h reSpeCt tO a partiCuldr !u'b;QCt LL i;hin the C>L»c!!-
n!issiorrs jurisdiclion, in'tiated by a t!!ing oi:,ibinl tal Qr d
Co Omission notice of orcier, !n;I si;,ii: .:c!i,'i ~ i' Jdi proci «.'.
ing invOIVing the aCJOptiOO Ot di iriC  i>;un<!.i-iev, ibi
C<'u ,'l !gv inVQJV>rg th  .><l >pl i>n ~ »',,»i<1 uie fL'ju,,ii OC»..
IL> PL'1 ~ li inx ol,>PPI>< it lollx I 'r «1<' '.,'«!ili>L'I iic iiiy i ''.', ll
1! r>V>IQI'te,,>L>t»ority Or fe ii > L>r«k i «i I i..i! i» .,> i>x >i!< i 92
tl>e A< i <>r ol .»>v i< ltui.>i>i»> ii.
l i i I >livl L f i i i i  e� 1>y tli<' A<,,i,i ' i,'i »<ii'',,i i< ii; I i! i«
vii'w u! S iiiiieii L!f ri'<JL.i xci <! ',ii ! 'i< n . »<i I  i . >v >' .ii' i i>!Ci
n>iSsi<>ni fe> Oti>er p><><». i»i;.
dn>end>c>ec!t or rr'p<..> ot,>i;i r,il': .,:�.L.c.o '. o> '.>
n!>SSJO ~, whcthCr Fn>tie cd O! 0,>" i''i ii.<>' orCI»r Of
by petition <>F dn ii!teresi "1

16J 2'arty. Th tern! ";!.>r'y", v,.'!;,... !',!; t!. ', r!i.'.
cf>can each pi.' son 0>',!gi': < 92 il,ii!« ~ ',, ii,i< i>1! > I
Qf pfop<'riy !e<. kii!g JC!L L'ii .i'ii ! v iir r! Ql>1 I » 1!L' »LI'ii
as d p,i> iy in a f!roceed.ng 1< .Li,'. C .i'i' Li »lef c, i>1
C.>J!dc>ty,» C<>uns� Or thv f >i.!:». v i., x!,>I> Ji<' pr<'i< n 
.111 prOCe"d.ngs l1'<>verned Qv thud<:.�v- Ih» A'i <uc;< L C« i:�
eral or 1>is iepresunt!tive sti,iti 1>i'   L's ., i I L'  .>x CQL!nv<' «»
lhe C<Smm>S!ion", and !h,>'J bs ~ ri,, LL i Fi c<i;>iev

A</<ii>le f J>y ~%<' J.g!l Cf LJ!L   iai>>nil i!ioci
Xauai County Ju/y 8, 79t!9. Fili'o' in tni. I.«,i',,; .. i.: C<>! Lv,>L!r ~ L'!;,'>c<
july 25, 79f!9, efiecrive August 1969.



p.lp<'r!, pl,.»iiii i!, n!,II?! .Ind docum<'nts as .<rc atl other par-
ti«! I<> th< !.!i»<' l!IOCcCding.

,!>I  ,'nlC>S o il<ilvi!C !!>CCi 'ic,lily !tated, tl>C  ermS usCd in ruleS and
r<'gu!.I lon> pro 	 ilg1 ted by the Commission pursuant to powers
i;rliltcd by !Ia ut< !h.ig hlvi. the meaning defined by such
!I.! tutc, <>r ii nu  <f<' inc<  l!y >I,!tote, in accord>nce with their
!!l,lin,liid or<iirlary i»caniilg.

'c! A rule or rcgul,itioil whir h dc in<'s a  <!rm wi hoot express refer-
»»!c to ihc !tatutc or to the ru!es and regulatiOnS, Or tO a pOr-
 ion thereof, dc in i> such terms for ill purposes as used both
in the sta ute and in t!!c rules,ind rcgul.!Iions, unius> thc con-
:c!  other!vi>c !pcciric.l!ly requires.

di I 'se i!r gcr.der lnd numb ':, Woicls Importing  he singular nurrlber
ill,ly c  Ii'n<I and be applic«'I � !eve<a  pcr>ons or things; words
in!portin thc pluri! may include the singu!ar; and words im.
p!><tin,  he m.i!cu!inc gender may bc applied to the feminine
gender

I c Can!n>	1>on
i! 0', I<e. 7h» c;',ice ot ihe Coil?mission is at Honolulu, Hawaii, All

c<>nlmun c,i:ions to the Coinmi>sion shall be addressed to the
L.ind U!c Cornmi>sion, O par ment of Planning and Econonlic
Dcvc!opnl<'.n',, 3l'. l<' ot Hawaii, Honolul~, Hawa», unless other-
vvl~« !p!'c I,'c i!I!' i!i I  'c cd,

! H<!ur>. TJ.<' <!i i<« oi  h ' Coinnl »ion shall be open from 7'45
,I.m, to 4:30 i!.n!. »i' each wcck-day unless otherwise provided
l>y ! ltu c or  'X«' u ive OI'Cl 'r,

! !cs ion>. i!Ic  !»»;lli>sion I»cu ! loci cxei'cis<s its paw 'I's In any
p.irl O; I,'>c gt,it< Oi H,lwai» All meetingS O  thC COmmiSSian
1.1 II b ' '.pcn»1 Ih<! p 'I! Ic, <.'xccpt that the ComITl!ssion may

Il!c '  in c! 'Ci!ti!<.' >l.'>sion, I«!m which the pubfiC may be ex-
r corded vo  or not less tihan  !vo-thirds of the

 o;al mc!nbersh p oi the Commission. No order, regulation,
ru mih cortract, ap,!<»ntment or decision shall ae tinally acted
Lipon 'li >Ucli ex«<'utiv . session.
C~!»arum and nu;»bcr ot' votes necessary  o validate acts. Unless
oti;< rois« >pc<»'.Cally provi<ied by statute, a ma!ority of all the
I» nl!!ers to !vhich tr,c Commi>s:on is entitled s!iall constitute a
quaruill Io',rans,ict <?Us!nc», and thc concurrence of a ma!ority
u: !! Ih<. Inembe > to which the Commission is entitled shall be
ncc<>sary to rnak<.. ary ~ction of the Corr:miss an valid; pro-
v.dcd, no!vcver, that any change in  he boundary of any distric 
puts,.nt to Sec 'on 205-4, Kawa i Revised Statutes, sha!I require

concurrence o  >Ix member!n
EXe<utiv< O'Ii<cr.
I'Ii Th  ex«<.ut,ve o I!<or !ha ' hav<. Charge o  Ih«CorninisSion'S

o».ci.l recur<,'> an<i >hall i><. responsible for tl.<l maintenance
.:!d  ?>:.!dy of thc dock< I, iilcs, and records <   thc Commis-
>i;>r, inc!u<.';r.g I!>< Iranscr.pts ai' testimony an<,' ex! lib,ts, with

p,lp<.r>,ln ! rc iuests;iied in procccd<rgs,:he minute> of
a!' action taken by the Cornrnission and all i".s finaings <fe-
»'ri.t.ll.l»!!n!, rcpor s, op in,ons, ord<r!, ru!e , regu!a;ions,
.»><I,.,prove I fo<i;». Tnc execu»ve of»c<'.r snal, a,'!o pr<'pare
I»; I!.c C<!rllin.!!i >n tuc <,'i'a   oi lr. arlnua! rr.'port oi thc
C. n nl:!» >ii'!,.<',.vi»c>, accoi ip! >h!nen >, and r< comm nc'a-
: »»!,'<>r >»i m.>,i >n to i le C<ivcrnor ulna tO:hc kcg.!!a;ure.
'.' Iou",n !1 ! Cov '.'ni>n

I A,.'I» n,'i .! <in o; C<!iliili, ~ «> I aC'ii>n, A!I Orav'S and <!; le 
Coi!lini!!i<>n >,'! 'b« 'u "1<,il i< tcd Or S;gnca

, v I<le <'x!'! ;  v<' »!i ic«I or >Uch 0'!lcr pars<?n> as rn,iy be
, UI.'.;><iac<! I>y ' h<. COmm;>SiOn,

icl l Oif.<r.
!> Dc',!n~d.. he term "ficfd of icer" as used in this part includes

ex«<..',ive of ;ccr ar thc Commission or any other em-
p! ,y« «,,u hri'<i n land usc analy>es and authorized by the
Cc.n..m,>.'ri«:o hoid a hearing for the purpose of taking
«v.d< n < ~nd:o ma!!e a r< .omn!coda :on to thc Commission
..-.;: pr<.CC air.; ir, whiCh an app!iCatiOn Or petitien haS been
f,,ed !vi;,'i '..'i<.' C , r., >ission.

.'', C,squa;..C»on. y!:.<qd o: iccr assigned by the Commission
 'o hold . hearing;<.' to make a recon;mendation shall with-
 !ra!! from a, r«<c<!.:n ai .iny tim . he deem> himself dis-
 »:aliiii <! o. Jl< may bc withdrawn by the Con!mission for
;.»<au cause I'< un J a Icr time!y affidavits alleging persona!
I>,. > or oi!!< r <u. ,u '�fica;i< n> have occn filed and;he matter

x l�<! I>< r r. I-,< ur<i I y ihc C >rnrni»ion or by  h<. executive of-
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 c

ficcr to whom thc Commi!!«>ii hv! <I  l< !,a «J Ih< rn.:Iir r Ii?r
inves igation.

�! Powers. A fi<!Id <> fi«- r <lc>ignar«. I by I 1 C ini;» !»:<
a hearing and to m,ik<,1 r< c<>rvir!:< n<>a i<in n a i>r<~«<;kn;
shall nav  tllc I<ill !win!'! I!<>w<!r!:
fa! To give ni>'.!«<i»>« ming,ir><J;o Il<,l J li,.i in, !,
ib! To a<in ini!I< r o,iih> arid uff«n>.«!<in!.
 C! TO < xairli»i !!ii�< !!< !,
id! To i>suc !u»!!<>rr�i!;
fe! To rulc UJ>L!fl  >f!I'I'> oi J>roof Ll� J I  I  'ivc I<'. 'va » c!"'I 'Il .L';
If! To r .gul,i c Ih< course and «!n<!ii<i oi .';ii ni,iri»,
fg! To hola «in «run«>, l>i for  or d»r«!g!,I!< 	< urini�o; Ii!<

>ct  cmcn  or .!implili . i ion o! i!>uc!,
ih! 1o rulc on inotion> and to di>po><i <?:;!r<�c!Ur,il r«u

or similar m.i  cr!,
Ii! Within hi!  Ii>cri.tion, or Up»i!  hc  lir 'c l»I <!I Il; .' C  

n issian, t» <crtii'y any quc! ion '.»»!rc CI>rnmi!!�.n o 
i s con> dura ion and di>p<!xi ion,

 I! To make a r<.'commendation  o Ih< Coni<n.,!.on in v;rii;r..
Io bi acted up<>n by the Comm;!>;o<. In . «'>r<.. rcc i!it'h
Ihc Ac .

ik! To dispose of any oth«r ma tcr thai no i»a,'! ar<l I!.<»;< r-
ly a is«! in  hi cour!c of proc «dir,!, an J t<> !ak  ary
other .Icti<> l,lu h<!nzcd by thc>c <u! '>, oy  <',  Act, oi' oy
any Ofh<ir !I I ite.

�! Thc field oi' ice '! authority in rich <vs< !!:!I;cr;-.!;nai< ! Iih<r
upon the submi»ion of his <ceo »rr,«nr.'ai.on;,> I.'>c Cr nlr;.,!-
sion or upon Ihc  ertihca ion oi t!ic r  <ord,n Ihc l,n!r e<f-
ing to  he Commis>ion or when he .h.l, n !< vail',>drawr,
from ,hc proceeding upon consiaering I!nil!;.'i d:> I ali'.i<d,
or when h<' ha> be< n wi hdiawr, by thu Co»1»»>»on rar
good cau!e;ound.

�! The recommendations of the fic!d ofi':<," or an;; .-.g oi
the Commission made on the oasis of h,> ru o nnlc ic ''. on!
she'll be subject to review by t'hc C<;inm.ssi<n .'. thc next
h .aring cfate scheduled for the county I  v,!lich Ihe i=ad
concerned i> loca cd, if either  he Con!on.ssion or tn< p-
p!icant or pe'.I !oner not: ies the other part! a  !ea,t tl!en y
days priar ta  h:t date

g! Requests and >ubmi  al>. All documen:> <equi. .d:o oe»led
with the Comm!>s,cn shaII be filed in '.he o;,ce o' .'he Com-
misSiOn at HOnolulu, Hawaii, wi hin suCll;,nl< !in?i,> aS pie-
scribed by law, rules and regula ions or by or.ic- o' tne Com-
mission; copies of o ';iciai documents, or opno.",un.''.y;o in aec 
public records shel oe made to the Corn»?»!>,>r, o".f ce,

bfic Record>

! Tne  crm "public re<or<!" a> used:n  hi! I!;."  i> <'el auc',I>
Section '
-4, Hawaii Revisca Sla',ulc!h,»>r. !ha,. hei<.d<
maps, rule>,,'cgu!a»an>, !v ;',teil sta < ii;< ni!, < I nol cv ~>r �",,<<-
pre a ian:armu.'ai<.d, a< apl<.d Or ' I>c<l l>V Ii!< Co lint !>iO-, .i!!
f;naI Opin OnS,ir:d Or<i< r!, nl.:nu CS Oi' In<' » nq! Of:I! .'   Oi».1»>-
s:on and ark o' I?~r nla;  r!ai or> f:I  ii' Ih«,! ice o: t!!c Ci>nl-
nl;ssior. Un!c!s ac<<>rdcd corifidcillill rc.  men  !!Ul>i. »l  I<i
Statute Or  ile rul  ! n' I!le COmm;>!ior

! A!I pub.i  re<a <I! lvii, !<,' lv I!!ah!c !>I I�>! <'<n <!,92 i!,lc o I <<'
OI tnc Comm!!>;on, 4!!no'ulu, Ha<v;,», <I'< Ini, < -.',i! i.'i-,l <! <» CC
hOurS unl >! pubfiC in!i>u<ti<!il Ot !uCh . C<..!i!,! .' v,<"!,.:.On .!;
any State Or I-CCC ,li iaW; PrOVidi <f til.il, < !«Pt !vh<, C >.IC!;
records are op<'n urider .Iny rule of cour:, Ihc AI orncl Cinera!
may determine which records may be w»hh! Id iron; pub!ic:r,-
spection when su<i records pertain to tili;>rcpai,l:.oil of  llc
prosecution or delcn!c oi an'y actiorl or p oc'«ding to 1<nich
the Commission, th< Sta c, or any govern;»er.'.ai «I,";y G;
division is or may oe a party, or !vile;1 > ch r<.cor<;s <io i. >t
relate tO .I rnatt<r in viO!ation oi ia!v and a ~ deci!«<i ncccs-
Sary fOr  hc. protection of Ihc charac er, rcpu i»on oi bu.»i .>s
oi a ny pe r>on.

! Copies of public r< co <J!, Vuol:c r<co:<I!;?i n: '... r.;>.'<i  . <!
by the Commi»ion:n c',uanti y sha',l
requesting the slme and paying thc actua. <o!' '. '! I.-». PI u  >-
copies of public record> shall br n:a«.',lnd ivi » ,'« ill».-
ecutive o !iccf Io any i!erson up<>i> r<,,i.i!t .i	<! »!».r i>.iyin,;�
of ihc act ua,' cost ih< r<!o , and ccriiii«i <rip«!,,
public record> shel.',!Iso J>c given hy ih< i xi <uii!«' »I. . '  .. 'Cn
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request and upon payment af 20 cents a folio of one hundred
 v<rrds l ir such cx!racis.

 <II Fii;u< ir~  »r publiC in err.iatiun, i<i< pcr:»«sion to inspect O -
li< iir «r, d. rii  a <<ip. v ii  puh! c «<  ><r!s will be handled
with du«regard lor the dispatch of other public duties.

1. 5 /Epp 'Jl ance' and Practice h< frzr» Ih<' Cumniission
Ia! An individual may appear in his own bi hal , a member of a

partnership may represent !h* partnership, a bona fide officer
or einployce of a corpora!ion or trust or association may repre-
sent the corporation, trust ar association and an of icer or em-
ployee of an agency of the State or a political subdivision of
!he State may represent such agency in any proceeding before
the Cammi ss ion.

;b' A iivrson ir,ay bc representcci by or with <.aunscl ai any other
=»rson . :  »horn he has given wri!Ien or verbal au!hority in any
pion»cd <r' under I	ese r<i es.

ic, A pl iron 5,' ili n ir I; ~ Icjal< s 'I cd in acy proc<.e<:,ng before the
Conrmission ar; hear ", oii'icer excep; as stated in paragraph
ia! ar.d,b! of this section,

,'d, '%hen an mi;iv;dual acting in a rcpreser,lative capacity appears
i ~ pe<sun ar sirns a paper,n practice before the Commission,
his personal appea,ance or signature shall constitute a represen-
'.abon to !he Con;miss.on that under the p;ovisions of these
i ~ les and !ne law, he is ~u!harized anci <,ualified !o represent
the pa ticular person on whose behalf he acts. The Commission
may at any time require any person transacting business with
the Con»mission in a representative capacity to show his author-
ity anc! qualification ta act in such capacity.

 e! No person wha has been associated witn the Commission as a
irembcr, of ic»r, employee or counsel shall be permitted at any
time to appear before the Commission in behalf of or to repre-
sent in any matter, any par!y in connection with any proceed-
ing or matter which such person has handled ar passed upon
while associated in any capacity with the Commission. No per-
son app;aring before the Commission in any proceeding or
<rratter sha!l in relation thereto knowingly accept assistance from
any person ivho would himself be precluded by this section
frarr, app aring be are the Camimssion in such proceeding or
matter.

I ! rv<o person  vho has been associated with the Commission as a
member, officer, employee or counsel !hereof shall be permit-
ted to appear before the Commission in behalf o , or to rep-
resent in any matter, any person in connection with any pro-
ceedirig or inatter which was pending before the Commission
at the rime oi his association with the Commission unless he
shall first have obtained the written consent of the Commission
upon a verified show!ng that he did not give personal consider-
ation t'o the matter or proceeding as to which consent is sought
ar gain particular knowledge of !he  acts thereof during his
association with the Commission.

Sub-Part B Proceed.'ngs Before Ihe Commission
1.G Ceneral

Ia! The Commiss.'on may on its own motion or on petition of any
inteiesied person or any agency uf the State or County gavern-
m<nt hold such proceedings as it may deem necessary from
time ta rime for the purpose of obtaining information necessary
or help ul in thc determination o  its policies, the carr9ing out
of its duties, or the formulation o  its rules and regulations, For
such purposes it may subpoena witnesses and require the pro-
duc!ian of evidence. Procedures to be followed by the Com.
mission shall, unless specifically prescribed in these rules be
such as i» the opinion of the Commission will best serve the
purposes of such proceedings. Also, any rule in Part l, Rules of
Practice and Procedure, may be suspenced or waived by the
Commission or the presiding officer ta orevent undue hardship
in any particular instance.

 b! Commencement of proceeding. Praceeaings are cornrnenced by
order of the Commission upon its own motion, or by the filing
of petition or application the processir,g of which necessitates
a statutory hearing.

1,7 Filing al Oacumen!s
 a! All pleadings, submittals, petitions, reports, maps, exceptions,

brie s, rncmorarda and other papers required to be  i!ed with
the Commission in any proceeding shall be filed with the ex-

ecutivc oificer of th» Comm:s on. Such papers may be sent by
mail or hand carried ta the Comm»sion af ice in Honolulu,
Haviui<, within thc lime lin;!, <f any, for such filing The date
on  vhich ih< papers are ac i»ally i»<i:ivcd by !he Commission
shall be dee<rrcd to be !hc date oi filing. Applicatians for
chang< s in the Land Use Distric! 6<iundaries shall be filed or,
rhi prevcribed application form supplied by the executive of-
ficer of the Commission.

 b! All papers filed with the Commission shall be written in ink,
typewritten, mimeographed or printed, shall be plainly legible,
shall be on strong durable paper, nat large< than 8V<" x 34" in
size except;hat tables, maps, charts and other documents may
be Iarger,  aided to the size of !he documents to which they
are attacired.

 c! Ail pap»rs must;,u '. gned c ink by rne party s,gnirg the same
or his duly auI'hor<zec agent or aitcincy. The signa!ure of the
person signin, Inc du»urn»et const,ut 4 a ce,'ii'icat on that he
has read tiie a'ocun-.cn!, !har ta the ries! o  his knowledge, in-
fo;ma!ion an<! b lief »very sta!»ment car:i;.ned in the ins!ru-
mcni is !r e and no such s!atements arc mislea<gng; and that it
is n:>t ~nterpasec for delay,

 d! L'nlcss a!hc<w;se specifically provided by a par ic»Ia. rule, reg-
ulation or or< er o ;he Commission, one orig nal sh~ll be filed.

Ie! The initial docunnent filed by any peison in ' nq proceeding shall
state on rhe f;rst page tlrerea  the n,ime and mailirig address of
the person or persons wha may bc served w.rh any documents
filed in the proceeaing.

Docket. The executive officer shall maintain a docket of all pra-
ceedings and each proceeding sliail be assigned a number.
Compu!ation ot Time. In computing .iny period o  time pre-
scribed or allowed by these rules oi rcgulatians or order of the
Commission, the day of the act, event or defauIt, after which the
designated period of time is to run, is not to be included. The last
day of the period so computed is ta be included unless i! is a
Saturday, Sunday or legal holiclay in the State of Hawaii, in which
event the period runs until the next day which is neither a Satur.
day, Sunday, nar a holiday. Intermediate Saturdays, Sundays and
holidays shall not be included in a ccrmputatian when the period
of time prescribed or allowed is ten days or less. A half holiday
shag be considered as other days and nat as a holiday.
Continuances or Extensions ot Time Whenever a person or agen.
cy has a right ar is required to take action w thin the period
prescribed or allowed by these rules, by notice given thereunder
ar by an orciei or regulation, the Comn.is ion ar its executIve of-
ficer may  I! before the. expiration of the pr»scribed period, with
or without notice, extend such period; or I2! iipan motion, permi'
the act to be dane after the expiration o  a spec fied period where
the failure to act is clearly shown to be the result af excusable
neglect.
Amendment ol Documents and Dismissal. If any document initia .
ing or filed in a proceeding is not in substantia! con armi!y w«lr
the applicable rules or regulations ot the Commission as to the
contents !hereof, or is otherwise insufficient, the Commission, ai<
its own motion, or on motion of any party, may strike or dismiss
such document, or require its amendnrcnt. lf a<»ended, the docu
ment shall be e  ective as of the date of !he original filing, if ir
relates ta the same proceeding.
Retention ot Documents by the Cominission AII documents  I!ec
with or presented to the Commission may be retained in the file<
of the Commission. However, the Cominission may permit thr
withdrawal of original documents upon submission of proper !
authenticated copies to replace such documents.
Public Information,
 a! Unless otherwise provided by stature, rule or order af the Coin'

mission, all information contained in any pleading, submittal
petition, statement, recommendation, report, map, exceptior
brief, memorandum or other document filed with the Comm<>
sion pursuant to the requirements af a statute or rule or regula'
tion or order of this Cornrnission shall be available for inspec'
tion by the public.

 b! Con idential treatment may be requested for good cause whex
authorized by statute. For good cause shown, the Cammiss«x'
shall grant such request.
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 c!Matters of public record mav be inspected in the o fice o   he
C<rmrnission - in Honolulu during regular afEi~urs Copies
i!f mattr rs of public rc cord will be furnished ta any person
upon request and upi>n payment of the charges thereof as set
forth in Rule 1.4.

Coinnsission Decision. AII final orders, opinions or railings entered
by the Cornrnission in a proceeding shafl be served upon the par-
ties or persons participating in the proceeding by regular mail or
ircrsona  delivery by the Commission and shalt be released for
general publication. Copies of such published malerial shall be
available for public inspection in the office of the Commission or
may be obtained upon request and upon payment of charges, if
any.
Substitution of Parties. Upon motion and for good cause shown,
the Commission may order substitution of parties, except that in
the case oF death cf a party substitution may be ordered without
tlie iiling of a motion.

Consolidations. The Commission, upon its own initiative or upon
motion, may consolidate for hearing or  oi other purposes, or may
contemporaneously consider, two or more proceedings which in-
vi>lve substantially the same parties or issues which are the same
ur closely related if it finds that such consolidation or contem-
poraneous consideration will be conducive to the proper dispatch
o  ils business and to the ends of justice and will not unduly delay
lhe- proceedings,
irt C Rules Appli'cable to Amendments to Rules and Regulations

and Distrr'ct Boundaries and to Declaratory Rulings and ro
Special Permits.

'notice of Proposed Amendment.
;a! NVhen pursuant to a petition therefor, or upon its own motion,

the Cornrnission proposes to amend a district boundary or rule
or regulation, a notice of the proposed amendment will be
published in the respective counties as set forth in Sections
205-4 and 205-9, Hawaii Revised Statutes, and su+ notices shall
also be mailed to the Planning Commission of the county or
counties involved and to all persons who made a timely re-
quest for ac vance notice of the Comniission's proceedings.

b! A notice of the proposed amendment will include:
ili A shit«ment of the date, time and place where the public

hearing will be held;
 '! Reference to the authority under which the amendment is

proposed,
�! A statement of the substance of the proposed amendment;
�! Docket number assigned to the proceeding; ard
�! In the case of a proposal to amend or review a district boun-

dary, a statement of the time and place where maps show-
ing the proposed or existing district boundaries within the
county may be inspected prior to the public hearing,

urther hlotice of Amendment. In any proceeding where the
:ornrnission deems it warranted, a further no:ice of the proposed
mendment may be issued by publication thereof in a newspaper
if general circulation in the State.

."ondvct ol Hea~ing
al Public Hearing. A public heari~g shall be held at least once in

the county or counties to be affected by the proposed amend.
ment of district boundaries or rules or regulations.

h! Presiding Officer. Each such hearing shall be presided over by
the chairman of the Commission or by a field officer in the
case where a fiekl officer has been assigned to hear the rnatter,
The hearing shall be conducted in such a way to afford to in-
terested persons a reasonab e opportvnity to be heard on mat-
ters relevant to the issues involved and so as to obtain a clear
and orderly record. The presiding officer shall take all actions
necessary to insure the orderly'conduct of the hearing

.! Continuance of hearing. Each such hearing shall be held at the
time and place set in the notice of hearing, but such hearing
may be continued by the presiding officer from day to day or
adjourned to a later date or to a different place without notice
other than the announcement thereof at the hearing.

3! Order of proceeding. At the comrnencernent of the hearing,
the presiding officer shall read the notice of hearing and shall
then outline briefty the procedure to be followed. Evidence
shall then be received with respect to the matters specified

in the notice of hea-intr in such order as the presirJing oFficer
shall prescribe

 e! Subnsission o  evidence. AII interested persons shall be given
reasonable opportunity co offer evidence with respect lo the
matters specified in the notice of hearing. Every witness shall,
betore proceeding to testify, be sworn, after which he shalt
state his name, address, and whom he represents at the hear-
ing, and shall give such other information respecting his appear-
ance as the presiding officer may request. The presiding officer
shall confine the evidence to the questions before the hearing
but shall not apply the technical rules of evidence. Every witness
shall be subiect:o questioning by the presiding officer or by
any other representative of the Commission, but cross-examina-
tion by private persons shall not be permitted except if the
presiding officer expressly permits It.

 f! Oral and written presentation at such heanng All interested
persons or agencies of the State or political subdivisions of the
State will be af or<led an opportunity to submit data, views or
arguments which are relevant to the issues In addition, or in
lieu thereof, persons or agencies may also file with the Com-
mission within Fiftt en days following the close of public hear-
ing a written protest or other comments or recornrnendations
in support of or in opposition to the proposed amendrnenl. The
Planning Commission af the county concerned and such other
persons designated by the presiding officer shag be furnished
with copies of any written protest or other comments or rec-
ommendations, and they shall be afforded a reasonable time
within which to  ile comments in reply to the original protest,
comments or recommendations. The period for filing written
protest, comments or recommendations may be extended by
the presiding officer for good cause.

 g! Transcript of the evidence. Unless otherwise specifically ordered
by the Commission or the presiding o ficer, testimony given
at the hearing shall not be reparted verbatirn, All supporting
written statements, maps, charts, tabulations or similar data of-
Fered in evidence at the hearing, and which are deemed by the
presiding oFficer ta be authentic and relevant, shall be received
in evidence and made a part of the record.

Commission Action. At the close of each public hearing� the
Commission shall announce the dates within which its decision
shaH be made. The Commission will consider al! relevant corn-
ments and materials of record before taking final action in a
proceeding.

Petition for Amendment cxf District Boundanes or Rules or Regula-
tions or Specral Permits.
 a! Scope. As applicable any owner and lessee and any interested

person, or any agency of the State or County government may
petition the Commission for the amendment of estabfished dis-
trict bounoaries or of rules or regulations and for requests
for special pernsi.s pursuant to Chapter 205, Hawaii Revised
Statutes.

 b! Forrr. and conti nt,. Petitions shall conform to the requirements
of Rule 1.2 Petitions for amendments of bouncfaries or regu a-
tion', for issuance of a special permit, or for other action shalt
specify  .he amenc!ment or permit or other action desired and
state concisely the nature of the petitioner's interest in the sub-
ject matter and his reasons for seeking the amendment, permit,
or other acbon and shall include any facts, views, arguments
and data deemed ielevant by petitioner. The Commission may
also reqvire the petitioner to serve other persons or govern-
mental agencies known to be interested in the proposed
amendment or action, hlo request for the amendment or action
which does not conform to the requirements set forth above
will be considered by the Cornrnission.

 c! Procedures Petitions involving proceedings before the Commis-
sion will be given a docket number and shall become matters
of public record. T,'i«C<riarnission ~hall set and give notice of
public hearings pursuant to the provisions of the Act and rules
and regulalions. The provisions of this section shall not operate
to prevent the Commission, on its own motion, from acting on
any matter disclosed in any petition.

Fee Accompanying Peruion. Atl petitions requiring a public hear.
ing shall be accompanied by a fee of Fifty Dollars  $50.00! to par-
tially cover ihe costof public hearing and publication. Tbe Com-
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mission shall waive the requirement of ihis fee for petitions by
any goveinincnta! agency.
Reconiideraricn ol Peti <iona The Conimis. ion she'll not recon-
sider its action on any pet»ion ai',er ilie peiiiid within which the
Commission is required to act on such petition under Chapter 205,
Hawaii Revised Statutes, or its rules ard regulations, The Com-
mission further shaH not reconsider its a=tion on any petition after
6:00 p.m o  the first week day following the date of such action.
Re-Appfication by Petitioner. The Commission shall not consider
any petition covering substantially the same request for substan-
tially the same land as had previously been denied by the Corn-
mission within one year of the date of suchdenial unless the peti-
tioner submits s!gnificant new data or adoiticnal reasons which
substantially strengthen his petitior., provided that in no event shaH
anv s. cn new petition be accepted within six {6! months of the
date of such previous oenial.
Pc;, iior lor Declaratory Ruling
{a! Form and Contents, On petition of an interested person, the

Commission may issue a decl~ratory order as to the applica-
bility of any statutory provision or of any rule or regulation
or order of the Commission. Petitions for the issuance thereof
shaH state clearly and concisely the controvc:rsy or uncertain-
ty, shall cite the statutory authority involved, shall include a
complete statement of the facts and the reasons or grounds
promoting the petit{or, together with full clisctosure of peti-
tioner's interest and shall conform to the requirements of
Rule 1.7.

{b! Additional data and supporting authorities. The Cornrnission,
upon receipt of the petition, may require the petitioner to file
additional data or a memorandum of legal authorities in sup-
port of the position taken by the petitioner.

 c! Dismissal. The Commission may, without notice or hearing, dis-
miss a petition for declaratory ruling which fails in material
respect to comply with the requirements of' this part, or for
other good end sufficient cause.

 d! Request for hearing. Although in the usua'I course of disposi-
tion of a petition fo" a declaratory ruling no formal hearing
will be granted to the petitioner or to a party in interest, the
Commission may in its discretion order such proceeding set
down for hearing. Any petitioner or party in intere'st who de-
sires a hearing on a petition for declaratory ruling shall set
forth in detail in his request the reasons why the matters al-
leged in lhe petition together with supporting affidavits or
other writ{en evidence and briefs or memoranda of legal au-
thorities will noi permit the fair and expeditious disposition of
the petition and, to ihe extent that such request for hearing
is dependent upon factual assertion, shall accompany such re-
quesl by affidavit establishing such facts.

 e! Declaratory ruling or Commission's own motion. Notwithstand-
ing the other provisions of this sub-part, the Commission may,
on its own motion or upon request but without notice or hear-
ing, issue a declaratory order to terminate a controversy or
to remove uncertainty.

PART Ii. STATE LAND USE DISTRICT RECULATIQNS~

Ti ie. These regulations shaH be known as the State Land Use Dis-
trictct Regulations.
Purpose. These rules and regulations are intended to clarify and
implement Act 187, S.L.H. 1961 as now or hereafter arnencied.
They are intc.nded to preserve, protect and encourage the devel-
oprnent of lands in the State for those uses to which these lands

Adopted by ihe Land Lise Commission at .'he action meeting held in
Kauai County July 8, 1969. Filed in the i.ieutenant Governor's office
July 25, 1969, el/ective August 1969,

are best suited in the interest of public health and welfare of thr
peop1e oii t1ic State oTFhwai1, = =
r trninium Requirement. These rules and rcgulal ors shaH be mir,.
!mum requirements only. ln the evcni tliat any County irtipose
stricter requirements, the County's ordinances or regulations shai
be controlling in that County.
Definitions
 a! 'The term "Land Use Law" shalt mean Act '!87, S.L,H. 1961 zi

now or hereafter amended.
 b! The term "Commission" shaH mean the Land Use Cornrnissior,

of the Slate of Hawaii.
 c! The term "Map" shall mean the Land Use District Maps of tht

Land Use Commission.
 d! The term "D:strict" shall incan an area of lar d, including lang,

underwater, estaolished as an Urban, Agricultural, Conservatior
or Rural District,

 e! The term "owne" <hall include '.essces of real property,
 f! The term ''ianning Cornimission" shall mean the County Plan

ning and Trafhc Corrmission or the City anc County Plannini
Commission or the Zoning Board of Appeals of the City artti
County of Hono ulu.

 g! The teim 'State" shall mean the State of Hawaii.
 h! The term "building" shall mean anv structure having a roof, ir,.

c',uding, but not limited to attached carports ar,d such devices.
 i! The term "accessory building or use" shall mean a subordinztr

building or use which is incidental to and customary with z
permitted use of the land.

 j! The term "public institution and building" shall mean any L~
stitution or building being used by governmental agency f<-
pubiic purpose,

 k! The term "dwelling" shall mean a building designed or us8
exclusively for residential occupancy, but not including home
trailecs, multi-unit buildings, mobile homes, hotels, rnotelt
boarding and lodging houses, tourist courts or tourist homes.

 I! The term "farm dweging" shaH mean a single-family dwelfin<
located on and used in connection with a farm where agricul-
tural activity provicles income to the family occupyir,g thr
dweging.

 m! The term "single-family dwelling" shaH mear a dwelling oc.
cupied exclusively by one farnlly,

 n! The term "family" shall mean an individual or two or mon
persons related by blood, marriage or adoption; or a groui
comprising not more than five persons, not related by b!occ
marriage or by adoption.

 o! The term "lot' shall mean a parcel of land.
 p! The term "lot of record" shaH mean a lol recorded in the lari.

records of the State of Hawaii.
 q! The term "premises" shaH mean a lot together with all builds'

ings and structures thereon.
 r! The term "structure" shall mean and include any cnnstructr

or erected material or combination of mzter'.als, which require
location on the ground, including, but not limited to, buiI~
ings, radio towers, sheds, storage bins, fences and signs.

 s! The term "sign" shall mean and inc ude an identification, de
scription, illustration or device which is anixed io a buildiii..
structure or land and which directs attention to a product, plac'
activity, person, institution or business.

 t! The term "non-conforming use" shall mean the use of a buii>
ing or structure, or of a parcel of land, lawfugy existing at >
time of adoption of the State Land Use District Regulations z '
Boundarres or subsequent amendments made thereto, that d~
not conform to the State Land Use District Regulations z '
Boundaries,

 u! The term "non-conforming structure" shaH mean a building '
structure, lavvfugy existing at the time of adoption of the S»'
Land Use District Regulations and Boundaries or subsequr
amendments made thereto, that does not conform to the S»'
Land Use District Regulations and Boundaries.

 v! The term "zone of wave action" shall mean that portion of
shore lying between the sea and any visible marks which '"
dicate the farthest extent to which the maximum annual «-"'
advances inland including but not limited tn �! the vegetat r
line or line of debris  Z! the crest nf the sand or dune Iin" ''
�! the rocky shore,
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.!»i.'l «!cl i I ~ .ir,i iii!dcr w! cr witl> ! ih«
!,i ;,>Jiii's ~ >I 'i« h ,i L'.

!I I i ii! ix un 'ii! l<' «,ls  l>J!ty sl> ill >92i<.  n th« fcgr 'L' «> 'ivi'>i  h
, I  ''. ~ ' i:!.L;! t ! i, .: ! J: r 1!> ' g<  !ds  i'><! scrvi  .'. pi'i>p<!s 'd l>y

n.  ,. »!cr is,«<;ir.it< ly i stii!!,!tcd .	!d Jppc,irs t<> l>L suib-
L«iil'I,! 'i!L!.IL i! I i ii.<I...L L',> Pr<>l>ahiiiEy of su i fiCicntfy i>roIit-
ni! «L'i!  L'.A L!r «! JLIL liy th«r 'z >AL !g rcqUcst<'d, ar!L! { ! El!c'.

!»<i> i<iii;L; i!<il!li< s. r> ii  S SV!IJ h« OV< r«>,!>C l!y il!C pul!-
it'Li'i! IL>s 1<! ll ',ILL IU«d  hli!L>L'f!  .!xcs !n I  !lh«r suucc '5 or
L>EI'<'!!L >+L' >L' i!l ~L'I I!!' L'IIL'i S bL'i!etici,!I ii! the  .'c inn !,y

' l !L'

,.',»Ii, .i I',"«»1>�;,'<! L...! i!ii!.i i<,il Us.!g  Jn�' Cor>s roc fun
! L>i L. ~ L'L! Lii 1,'!«J><L'i«i! 1 1«ilsi' ir>ilUoc Ella.' lUlu  .' teA>c.

~«!X ' Ji' i'>Ui'AI!L'r ii!L'i<> !L's thl, plural; Jnd Eh» plural, Eh«

' I., «,>r<l "sh.!l!" » .!!u;!s m,!ndatory «xc<.'pt where its usage
.AL se rulc> .!nci  Lg Jl..iions requires a less absolute applica-
i! Eo b . «oasis L'n  L! ith thi in ent .!nd Spirit of the Land Use

L,!LL .ind OI  !',Csi rC Lil,iti,>ns.
T" L LL<!i<l "m!y" is .il<v!ys J!irrnissive,

. T: i- w'>rn "pi' sons" inc ;ides a iirm, partnership, or corporation,
,! L> «Il,i..!i! in<livi fii.il
, ~ ri!!s iiui li< rciii <liiin«<l shall have the.' mcaninys customariiy
.tssii'!ni' 'l tu «!L'i i

f .!i',<l L>s< Dfx ri C i

.'ri. lL Ji> l J!>>Eric  S I..'/>>. In <>rder Eu «ffeCtuate the purpOseS Of
L i !d Usi' LJLL', .:il 'EI!c lands in the &tate shall be divided and

in i> <>n« <>i Ehi faut EO! DistriCts:
U U O'ir! Distr Ct
A Agrieultur', i3,'sr. iCE

' C' CUASC vatiOA Distr.C 
gural i3!stnCE

!>Oundarics o; Ehc a!>< Le-.!!en ioned Dis ricts are shown on
>n fili in thc C<;mr!;ss:on o;tice Not !JJ oc«an areas

. u;-s!!orc .!n<! Outl!!ng is antis of thc g !ie in tl>e Cons«.vation
I<i   ,lr<' si!<!LL ! LVh«� «.'i.' !!L' I L>AAL'CL'SS iry  O du SO ThC mapS

»L <f«. A,i  <i,!s;.' L ' L,!,!d Us ~ L!,str CE,V,.!J!S O,f th<. State
! 'I . I LS i i i

:<! ! L s iur,'3i «r:!�i;in.; J>i>I, CI gr><in l >rii'>., h« f<>li<!!ving siar.-
<: ~ xi i.ill .>i <,.L L; iii i' «ii>l s»i!.',;hc d»i ic! '.>Ound!r!cs. Tncy

>.s ! I!L L ~L   ~ » i '< L s 1<!r ' ! ' pi.'iiooic fevl<'w ui CI sti'ici
!L,i i!!L' !«.iili iig oi JI'.!L'ndn!cn s tO thE! <!<Strict houri-

.«.<! «>  i!i,!L i' < .>.ttl:,'L's Ji < ,'ic IUS i, i«I!ES,
i:»ii> l><>I<>' 1. 'il   ~ I I 1 fli ilil!" I 1<.' i>iiunc J/I '~ f !r i le U

,in .!isi,,ii  i.< !<»«!Lv.i>, si.n> !.»Cis s!!JII bc us< i:
i ~L!�,l, JJA ;< cn,!r,«,'L riz< d l>v "city-Jih<" <.On«cot J:ions

f. I >'L ' !!Jr', ui'UCI ,''cs, sir<'L'ts, ui!! Jn  'v< I 0 !C','Vi< i'S a .Cl i>: Ier

i;it<, c«i!»uir.ii,<>n d;<,!Ugow!n>, sp c;iic  act >rs:
,',,'�>..!!n, to c«n'1«r. ii',  'rou,ng J;>d cmplovmcnt faci!.t es «x-

ri ini C!«VL I<»;ri  ni WOu'd gen  n!te neW Ceniers O
J' iP,g '.  ! i'I '.I;J tsn!«n;
,>Le! ".i:. ',1 i! . Li ccnnomi'c:<'as,,!.llE'v ov ihc' oi ,tin!c;.
x«.' ';92' «i i! .w   Li . w Ci S Seen as Se,ve s, Wa I< ., W!n Ua ion
i , » I! re . '!!<i !! !. Icc' !i O ". c pro ti'< 1io..

 . ii,! ui;O Oi'i,«C;ives  iui Ei!i' J.a,u a '.O COIJA«i'.
.., c n, r«sirve .iri �s i<ir url>J!! gr<>Lv;A;n apprOpriate IO-

<, I . i>  i! i,.!,L! ,',xi! i I<v! <1 i! Vea r;> r<>! eCt iOA.
ini lu<!«;il.ini,iii.»! < ini'.>s:hat are charactiriaL rl by n si-

�n, ~, ~ L'l,>i,l, I>;>~in< xi< "s, n;I  >EI!i r rel.!ted uS«..
 i i L . i ' I i Jl . iL  i i i!<' LVi h S !t,s act<iry  <ip<!griir>hy and

Irrir!! Ehe <lang<!r i>1 Ti<> > !s, !Luna-

I . «I xi I'!i !s ' lr ~, > lf Ii! ~ ~ I I,!<,
1« '> i'i, . J,««< ' i, «'IIL««<s I,i <'x.st»«', I!i !.II'i >Ii'

,i i�i,i i il Jii I>r>.i «>ri«!LJ» . �i,i,',,
.1.,< <I,; .'Il i>i ' Lily! Iii i!' i iiii >i,iil' iir

L<r!>>i««r«fi<> ! EL> J>c,is <!I url! in
L L" i, ~ 92 i i' 1 '. i' ir<i Cu n' y  ,cner I I'lans

<,L"�.i ny !'<>r i i i nsiVC Cult>Vatic>n Sha!J i!<it b»
<DP,I .. Lvrii'f! in I ci larc!s are ava I JJJ! Jc th Jt can

i,': < u,;EL-;»'r; L E!! i un> Jri nec C!S.

 h! Lands which <J<> ri i   <>nf<>rm Eo  h<i JI!iiv< si«> . i i!, ii�i;
inCIL;d<  i with«! th» J!»! i< E:
 'J! VVhr n surr<>undi Ll b! iir .i l!.ic< i:I «< xi iing i:ii!,«! <' ,vi,'

i!!ei!t,' an<!
 '! C!nfy wh< n su< h I,!rills rci>ri s :	 �n»;><~r;>i . i,iu; <n ifi..

Dist I c t.

 i! It shall AOE ii! , L><J« l,u!ds whi l> Lv II i <!'1 i !L ',i «!Lv,! <.' LL,.I-
t<!re i urb.>n d< v«JOI!'!!L'n i.

 i! II m!y inciud< l,i i<la v ith,i g !n<  Jl,.< i « Iii ' i ' r»
wf!ICh du n<>  i!r ivii.'<  >f>  A spaC«,iii>  n Iii s �ii '�'i,r
VJIUCS tl If! ! L  >nut»~S>L!i! II !dx Ih,>1 SUL, i « i«,ir <. "! r�;«i
.!nd suitable fr>r i>rli, ii I>iirn<>><is,in J ii.,ii <>u,i i.ii i,' ~ ., i.'
construCtion c >n i<his Jr<. Jdequat««i pr<,ii  I Ii« i.ii'.,!ir i.i Ji'i.,
we!fare and safety, and the pul>lic's intcrr LE< in
quality ot Ehe landscap<!.

"A" Agiicul ural L>rstr ct In d<!Ei rmiping Eh<! I>nun<Jar. '. 1<» tni. "i!,"
Agricultural Distr;ct, EI',« iol'<>wing> s aAdards si!J'I,.'>ply
 a! l.ancls witn a high capacity Eor agrrcu! ura' ,product. on sh,!! oc

inc!udcd in th s !istr c  except as o hi ".v sc provicl d I >r in
other sections of Eh<.se regulations.

 b! Lands with signi icant potential for grazii! <.i l<>-  .:h'r a "icui-
tural uses shal b ! incluue<J in thf» Distri«'; xc !;E J, <>to<'!vise
provided  or in o hcr s< ctions <>f Ehes«r<"ulJ iii:iL

 c! Lands surr >und< d by ur c<>n«gu<ius «>,i Iri  IILV,<I I..i. l, n i
which arc no  suiicc! Eo .!gr;cultural Jnd Jn<«II,,L .ic;iv,iiis iiy
r<.ason of ii>pography, soils ai!d oEher r< lat«d cJ .!;..cici s ,cs mav
be includerl,n the Agr>cu',tera District.

 d! Lands in intensive,!gricultur!i uses shall n<>', bi ial L n o.i 
this Dis rict if >t sviJJ significai!tly impa r <'c<>n<n>sea'..! r c
al product. on.

 e! Lands n<>t,nciuded in an AgriCul ur>l D Lur c  and o:
minate product on pn ential may he incluc'i !n,',.s D.s,.-!CI a;
such Eim«as the productive capa ,ity or;!L>!Cnrial ii EJ!«,'«nd is
dcrnonstrat«d  o the sa«sfaction of tnc Lan-. Us   i>.!>rn,>s:o:! I>y
Ehr owner or by a h JI ', County o- Fed«ra! Agi i; y

"C" Conscrva io.. Di>Eric >. In rlc ermining tl i b<iu. i J.i< s .Or
"C" Conserv,ition Distric ', the following sta..d,!r<.'s .,! Jh, p,>iy
 a! Lands n . '«>sary ior prot 'cting watirsh<!ds, Lsatcr -;>L; revs,>r> i

wa 1«i' supplies shall bc .Aclucicd in this D" ' rici  i~< i!it ~i <i'i !i':-
wisc provic.cd 'ioi' P, QEher sec lons of  n s  i  ' !,I l<i,,s.

 b! Lands susce;> ibl« ti> r!o<>ds, and soil i!r<!~  «i, hi i<is .i i< L'.", ' P.;
n>a<or  .rosioA d�,'!LU ge and fc lt>ii Ing c >'r«c«v ' a n«n UL
gta e or r« ;< r!', C-,<>LL rnmer.t, and J!n is I:v< i»,; y fur I:!' '  >-
t< Ctiun O:i!<' h<,ilih and <vol are <>',  b<;i.i',>,i<.;!, ri ...»r
Ehc land's >use i>tibili'v io inundati<>n I>y 1,.<nai>» in ,' i.'oo< in
Ei> volcanic activ'Ey and lanoslidcs m Jy 'L inc' < .id ii>
Distr'ci

 c! Lands used ':or nati:> .a,' or slate parhs ma! hc:nc,u ;ed n
Dist, ic .

id! Lands ncc«>sary 1' >r t!!«conscrva ioi�proser!at,oi!,:!d unbar cc-
mCnt Ol SC«niC, .'>.si'>OC Or arChaeO!OgiC s,' iS Jr. i s i«L Of un i, C
physiograohic <>r eco.og;c signiticanc< sh�il !>e >nc,'uded:n inis
D,s;ric  exccp  as c! !el>vise provided 1 > in o".«r sect ons
',hese regula',.Ons

 e! Lancls r,cccsiary ior prov, ding and pr sii'vl!«l p.!i.',,anus
ness and bca i; res«rve~,,!nd for cons«rv,'r;; na'Ur,il «cod>. I''.! ~ ~
or' endemic plant~, 'isi! and wild!i',e, for . ores'. !,,!PEJ oth«.
lated act vities to tJ!esc us«s ~hall b . inciudcd ii! Eri Disiric 
except as o hersvis  provi<i«cf for in Other scc«c i' >I
r< guJ,!ti ins.

 I! Lai!ds h,!v;!,,' an i li L,ii!i>n i!i l<>Lv tlii' in,>L ii! ini ii'.I,i»<! ! i,
I»<' ZOA«L>> v; Iv« I< il' ><» fir » lii !in»' 'LL . «» n, ». «»...,i.
Ii!'i f!<><ilb, iif i! r ' I i' i i!! hi' ii i ii«,', ii in i l «
O!Ii 'rwisi' <h,>,:i i' <I iii i ii! <list  i< I i, .i'i
lying isl,ii!i!, ': i i ' ',iI '~« I I,i.':.,ii .;i ~, «: . ' . i...:,i «
ui!l«sS ui. L i>vi i, iii;i .,I, il

 g! L'!i!cfs wit!! 1 >i><« i: > n' nil', i .!«!«Ii
mun al i. «ifs ii «I ili " i'>L!I 'lii'  I<i i!» I .. a, ».L r> « L i'
i!«cd<  i Eiir url>,.i» i<i ,! L~r,>gr;Cultur,>i us<
th;s Dis ri«', < xiL;!  w l>i,~ su .h l!no> ci>nsinul. Jr~ ..i no 
tiguous Eii Eh<. Cons iv! ,on Dist«et.

 h! Lane!s with J g«n<!'ra . lope, oi '>0", or r!i<ir
open space amer, ti< s and/or sc«nic v.!lues sJ!,d! 'i>. >n,,' di o .:.
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this Di<!ii<! except a! <!I!ii rivise pi< ~ i<lac  i'<>r i» <»her <ecti<!ns
of th<se regulations.L>i!<i! suit ll e i<>l  din>>ng, llu'!'l!.'I' g,><den,ng, <>pe> ati<>n of nur-
<vriei or orchaids, grov ing of commercial timber, grazing, hunt.
>ng, and recreational uses incIuding  «cili ties accessory to such
u<es when said facilities are comp«!ihle wilh the natural phys-
ical env>r<>»ment, m«y be included in this District.

10 "R' Rural Dis ric! In determining the boundaries for the "R" Rural
District, the following standard! shall apply;

 a! Are~s cons s'!!ng of small farms !ha I he included in this District.
Ih!!! !hall incluac «ctivilies or uses as <haract< r>zed by low density

r< i,ce;>r dl Iot! o!' no! I< !! li.an one-h«I ;/> ' dere and a density
z>' not rrore !nan <ir <-s;igle !dmii! uwe.l,rg per one-half  'iz>
,!cre .xc»pt l-'-' i; snaii n<>l .»elude ar< ai wh»re "city. like" can-
cen!ra!,o ii >  i>e<!p!», ! .u<lurei, st<»»li and urban level o ' ser-
Cei vie pre!<'nl
Crane;«uy, pd! < e < O  Ian<t niil m<ire il «n ',>v<'  S! dCii. S Shall be
!<le iud«'  !n lhi! Di!:rict.

 <1. It m. y»><,'uc u o!her par<.eis of ldr;rl, wiiich ar» contiguous to
oi cui>!-in»d wil!iin;his Dist<i.l and die r,ol sa:ted !o low den-
! ly ru!ic»nti-I < !e! of 'or ! ild I fJI>» nr dgr>Cultural uSeS.

 e. Par«.is of ianci <on!i!ling of !mall fd;ms needs not be included
n this District !f their inclusion will aiter lhe general charac-
leri!!>CS 0  the area,

!1 1  <> erprerd ion oi Distr,'c  Soundaries
 ,a! Except as <»herw><e provided, a district n;me or letter appearing

o» lne district maps applies throughout:rie ivhole area bounded
by the a<strict bc<.'nda y iines.

lb! Th< .'allowing rules !hall apply when<..ver uncertainty exists with
respect to the bound«ries o  the various Districts;
�! Whenever a d;sir;ct line fal s within a street, alley,'canal, nav-

gable or non-navigable stream or river, it shall be deemed
!o be in the midpo;nt of the foregoing. If the actual loca-
!ion varies slightly from the location di shown on the dis-
trict maps, then the actual location ~hall be controlling.

�! W'>enever a district line is shown as being located within a
s er.ific distance  rom a street line or other fixed physical
feature, or I'rom an oivnership line, this distance shall be
c on t rolling.�! Unless otherwise indicated, the distnc! lines sha l be deter-
>r»ned by the use of the scale cun dined on lhe map.

�! AII iva!er areas within the State are c<>nsidered to be within
a use district and control ed by the applicable district reg.
ulations. c! Whenever subparagraphs  a! and  b! mentioned hereinabove

cannot resolve an uncertainty concerning the location of any
district line, !I e land Use Commission, upon written appl!ca-
tion or upon its own motion, shall determine the location of
such district lines.

2.12 land U<e Dis riel lv aps.
The Land Use District Maps, showing ail existing boundaries, shall
be kept on  ile in the Commission office.

Sub-Par  C. l.ancf Use Regulations
213 Perm i'sir>fe Uses W>thin the "U" Urban Di! nct.

Any an<.' all uses permilted by the Counties, either by ordinances
or regulat!ons, shall be allowed within this District.

2.14 Permissible Uses Wither>  he "A" Agricul ural Di<lric[.
Except as otherwise provided, the following! land and building uses
dre compatibIe a»el permitted within this Dis!riel except when a
county ordinance or regulation is more restrictive. Except as other-
wise prowd.d, u<e! not expressly permitted are prohibited.
 a! C>roiving of <rops, including but not limited to flowers, foliage,

frui!s, forage and timber.
 b! Game and fish propagation.
 c! Raising of livestock, including but not limited to poultry, bees,

fish or other domestic animals.
 d! Farm dwellings, farm buildings, or activities or uses related to

 arming and animal husbandry.
 e! Public instituiions and buildings which are necessary for agricul-

tural practices.
 f! Public and private "open area" types of rec>eational uses includ-

ing day camps, picnic grounds, parks, and riding stables, but not
including drag!!rips, airports, drive-in theaters, golf courses, gall'

I L!

2.15

2.16

Sub-Part D !Van-Conformance

2.'I 7

2,1B

2,19

2.20

2.21

 g! Pul>I«. Prii;!«»>d~ud<>-i>»bile ul.liti li i,, Iran! ormer Stationl
e C,;i><I -I>pui!<nant !md!Tl>uTi<Ti>g. uch «!'hOOSte. ~~f, '
stations, but n<>t inclucli»g o  i<»s <>r !«id!  ur equipinent, ma.
tenal, vehiCle storage, repair Or ma>ntendnce, tredliiicnt plant!
and r»a!or storage tanks not ancillary to agricultural practices, ar
corporation yards or other like structures.

 h! Retention, re!tora ion, rehabilitation or improve:ment of building,
or sites of hi!toric or scenic interest.

 i! Roadside stands t'or the sale of ago< ullura! products grown on
the premises. j! Buildings and use!, >»eluding but not limi!<d to i»i!Is, slorage and
processing fac lit es, maintenance facili:ii s that are normally con.
sidered direct acces!ory to lhe above-per<»i tcd uses.

Perm<!i>ale Use! Wi.'h>n the "C" Cons<.ri,> ioi> Dii!riel.
Any dnd all iii»i;>»rmilled by r<gulati<ins ol lhe D»partment c>I
Land dnd i~d urdi R<sourc»s purii,dr>i t<> lh< pr<>visions 0  Sec!iun
i 83-4, I!awa» Rr vi,< d Std!utes, !hall be a!Ii>w»d w»l>in i!ii! District,
Permi!sible U!<,! Within  he "R" Rural �is ric .
Except as otherv ise provided, the foll<>wing l,inc  and building us<i
are perm,'I!ed wuthin this District exc< pt v.h< n county ordinancei
or regulat>ons are more res!rictive. Uses nol expressly p<.r>nit!ed are
prohioi!ecl, except as otherwise provided,
 a! Any and all uses permitted under Ru e 2.14 relating to agricul

tural u es and those uses that are compatible ivithin the Agri.
cultural District, b! Low density residential uses with d minimum lot size of one-half
 >>'r! acre. There shall be no more than one-single family dwell
ing per one-half  >>f ! acre.

 c! Public, quas»public and private utility facili!ies.

Statement of intent.The regulations contained in this Sub-Part D are in ended to rea-
sonably expedite the eventual elimination of existing uses or struc-
tures that are not in conformity with the provii»ons of this part be.
cause their continued existence violates basic concepts of health.
safety and wel!'are as well as principles of good land use. However.
in applying the afar»said regulations, no elirnina!ic>n af non-conform
ing uses or str~ctures shall be ef ecled so as to cause unreasonab!<
interlerence with established property rights.
Non-Conforming Uses of 5 ruc ure. a! Any law ul use of lands or buildings»xisting at the effective da r

of these regulations may be contin~ed even though <uch us<
do not conform to the provisions hereof,

 b! Except as otherwise provided, lhe following provisions shall appl
to non-conforming uses or structures wilhin any District:
�! lt shall be changed to another non-conforming use or stre<.

ture,
�! lt shall not be expanded or increased in intensity of use.
�! Il shall not be re-established after discontinuance and abar

donment for a continuous period of one �! year.
Ron-Conforming Areas and Parcels
 a! A lot of record may be occupied by any use permitted by the.

regulations, Including a single-family dwelling; provided, h<>v
ever, this exception shall not apply to subdivisions that have n'
received proper approval by the Counties.

 b! Any proposed subdivision of land which is not in conforlnr
with these regulations, but which has received approval by t~
County hav>ng jurisdiction on or before the date of adopt>on t
these regulat>ons, shall be permitted as d non-conforming an'
subject to the ordinances and regulations of the County, All '<r
v,ithin the non-conforming area shaII be considered as non-co'
forming parcels c! Any parcel of land which is in a Rural District and ivhich is sn>a'
er than one-half  'h! acre, shall be deemed a non-conform<"
parcel.

Casual or illegal Use of Eertd
A casual, intermitterss, temporary, or   legal use of lands or bu  d!rs
shall not be sufficient to establish the existence of a non-con a<'
ing use.
Existence of l< on-Conform>ng Use is a Question ol Fact
Whether a non-conforming use exists shall he a question of fact a"
shall be dec!Ced by she County Planning Commission after pt>b'
notice and hearing,



Ill gal Non-Conforming Uses
A,i illegal non-conforming use of lands or buildings. shaLLnos~
s,ilidated by the adoption of these regulations.

' .i'.irr E. Special Permits
F'< tition Before County Planning Commission
Any person who desires to use his land within an Agricultural or
Rura! District for other than an agricultural or rural use may peti-
tion the County Planning Commission within which his land is lo-
ca co for permission to use his land in the manner desired, lf ap-
proved. the County Planning Commission shall Forward the petition
to tlie Commission for its action as hereinafter provided.

Test to be Applied
Certain "unusual and reasonable" uses within Agricultural and Rural
Districts other than those For which the District is classified may
be permitted. The following guidelines are established in determin-
ing an "unusual and reasonable use".
 a! Such use shall not be contrary to the objectives sought to be ac-

complished by the Land Use Law and Regulations,
 b! That the desired use would not adversely affect surrounding

property.
 c! Such use would not reasonably burden public agencies to pro-

vide roads and streets, sewers, water, drainage and school im-
provements, and police and fire protection.

 d! Unusual conditions, trends and needs have arisen since the dis-
trict boundaries and regirlations were established.

 e! That the land upon which the proposed use is sought is unsuited
for the uses permitted within the District.

<I! That the proposed use will not substantially alter or change the
essential character of the  and and the present use.

 g! That the proposed use will make the highest and best use of the
land involved for the public welfare.

Condition to be Established
The County Planning Corninission shall establish, among other cori-
ditions, a reasonable time limit suited to establishi+ the particular
use, which time limit shall be a condition of the special permit. If
the permitted use is not substantia ly established to the satisfaction
of the County Planning Commission within the specific time, it may
revoke the permit. The County P arming Commission may with
Land Use Commission concurrence extend the time limit if it cfeerns
tl;at unusual circumstances warrant the granting of such an ex-I
tension.
FVOtrCe ar d Hearing
The County Planning Cornrnission shall conduct a hearing within a
pe;iod of not less than 30 nor more than 120 days from the re-
ceipt of the petition. Notice of the time and place of such hearing
shall be published in the same manner as notices requirecl for pub-
lic hearings by the Planning Commission of the appropriate coun y
Oecisfon
The County Planning Commission shall act ori special permit peti-
tions not earlier than 15 days after the public hearing but within a
reasonable time thereafter.

Submission ol Records to the Land Use Commission
 ai A copy of the decision of the County Planning Commission per-

mitting such use, together with the Plar,ning Commission's find-
ings, shall be transrnittecl to t'h e Commission within 10 days
after the decision is rendered. Within 45 .days after receiPt of
the county agency's decision, the Commission shall act to ap-
prove or deny the decision.

 b! The Planning Director shall transmit a written copy of said deci-
sion to the Commission together with, bur not limited to, the
following records:
�! Formal petition;
�! Intermediate rulings or motions rendered relative to said pe-

tition;
�! Evidence received or considered, including oral testimony, ex-

hibits, maps and a statement of matters officially noticed;
�! Staff report or memorandum presented at the hearing;
�! Findings of fact and reasons therein in support of the county

agency's ruling in approving said petition.
Uses Within Conservation District
Uses of land within a Conservation Oistrie are governed by the
Rules and Regulations of the State Department of Land and Natural
Resources under Chapter 183, Hawaii Revised Statutes.

Sub-Part F. Amendmenrs to Oistrict Boundaries and Regulations
30 Prof.edvie' fo .r mbricir~isr~r:c Boun'&

 a! Any department or agency of the State or County, or any proper-
ty owner and lessee may petition the Commission for a change
in the boundary of aary District. The Commission may also ini-
tiate changes in district boundaries provided that such petition
shall be submilted ro the appropriate county planning agency
for its comments and recommendations, and otherv ise conforms
with the requiremerirs of Section 205-4, Hawaii Revised 5tatutes.
Within five �! days «fter receipt of the petition, the Commis-
sion shall forward a copy of the petition to Ihe Planning Com-
mission of the Coucrty wherein the land is located. Within 45
days after receipt of she petition, the County Planning Cornmis-
sion shall forward the petition, together with its comments and
recommendations, to the Commission, Upon written request by
the County Planning, Commission, the Commission may grant an
extension of not more than 15 days for the receipt ol such corn.
ments and recommendations,

 b! The following guidelines are established to aid petitioners, when-
ever they are seeking an urban or rural use of lands situated in
either a Rural, or Agricultural, or Conservation District, in deter-
rnining whether they should proceed under a special permit or
boundary change application,
�! Whenever said land is contiguous to an Uran District ancl pe-

titioner is seeking an urban use and his land is situated in
either a Rural, or Agricultural, or Conservation District. peti-
tioners should seefc a boundary change,

�! Whenever said land is contiguous to a Rural District and peti-
tioner is seeking. a rural use and his land is situated In an
Agricultural or Conservation District, petitioner shou d seek
a boundary changre.

�! Whenever a petitien covers substantial acreage of lands and
petitioner seeks a arse other than for which it districted, he
should seek a boursdary change.

 c! petitions for an urban use are also subject to the provisions ot
Section 2.32, below, regarding incremental zoning,

31 Test to be Applied
The Commission may permit amendment to any district boundary
provided that the petitiariner has submitted prooF that the area is
needed within the next five year period for a use other than that
for which the District ini which it is sitrsated is classified and pro-
vicled that either one of the following .requirements has been fui-
fillecl:
 a! The petitioner has subrn!tted proof th-t tlie land is usable and

aoaptable for the use to which it is proposed to be classified, or
 bt Conditions and trend@ of development have so changed, since

the adoption o' the existing classific-tion, that the proposed
classification is reasorxabie.

The Commission shall nor approve any amendments to the district
boundaries that would be contrary to the objectives sought to be
accomplished by the Land Use Law and Regulations.

32 Zoning in Increments
 ai Petitioners submitting applications for rezoning to urban shall

also submit proof thet development of the premises in accor-
dance with the demorvstrated need therefor will be accomplished
within 5 years from the date of Commission approval. In the
event full urban deve4oprnent cannot reasonably be completed
within such period, the petitioner shaII also submit a schedule
for development of the total of such project in increments. each
such increment to be completed within no more than a 5-year
period.

 b! lf lt appears to the Commission that ful1 development of the
total premises cannoa reasonably be completed within 5 years
and that the incrementa  development plan submitted by the
petitioner is reasonable, and if the Commission is satisfied that
al  other pertinent criteria for rezoning the premises or paA
thereof to Urba~ are present, then the Cornrnission shall rezone
to Urban only that portion of the premises which the petitioner
plans ro develop first and upon which it appears that total devel-
opment can reasonably be completed within 5 years. At the same
time, the Commissiorr will indicate its approval of the future re-
zoning to Urban of the total premises requested by the peti-
tioner, or so much !thereof as shaff be justified as appropriate
therefor by the petssioner, such approval to indicate a schedule

q rrc



G-13

2,33

2 34

2,35

2,36

Sub-

2.37

2.38

2,39

2.40

2.41

o; iiicri n«nt.ii r< ii>ning to Urban over successive periods not ta
ca<cud S yi.ar< each.

 C! Q I55!n rcccllit ot an ii!plication for rezoning tO Urban Of the SeC-
ond .inil .ubscqucnt increments ot premises for which previous
appriiv.il ior incremental oevelopment has been granted by the
Conii»is<ion, substantial completion of the urban development,
In a«ordaisce with the approved Incremental plan, of iffat
preceding increment zoned Io Urban will be prima facie proof
tl>at Ihe anproved incremental plan complies with the require-
ments for ooundary amendment.

Performance Time
pctnioncri rcqu< sting amendments to Dis<rict Boundaries shall make
substant:a! progress in tlie development o'. Ihe area rezoned to the
neiv <.~e approved .viih;n a period spec I'ieo' by the Commission not
'Io cxceco five IS! years fram the date of aoproval of the boundary
cI<snge. Tl.c omn-,ission may act to reciass.t'y ti;» iand to an appro-
pn..c miso,c', classitication u�on failure to ueriorm witnin the spec-
,fico pcrioo uccord,ng to representations m.de to the Commission;
proviocd thu; rhe Cornice ssion, in seeking such a bounclary reclassl-
,",cation, comI;, cs with the requirementS oi SeCtiOn 205-4, HaWalt
<cvised Statutes
.Vo[5'ce una Hearing
Aiter 60 oays but within l2C days of the < ri�:inal receipt of a peti*
tion, the Commission shall advertise that a public hearing will be
in iI5e COunty in vvhich the lanC iS situateo. NOtiCe Of the time and
pl.icu of such hearing shall be published in;he same manner as
no',;ccs requ�cd ior public hearings by the Piannlng Commission

' thc appropriate County,
'cps IIOI

WiQ.n a per,od oi not mare than 90 days and not less than 45 days
~fteixsuch hearing,:he Commission shal act upon the petition
for c ",'e. The Commission may approve the change with six af-
firm, vote~,
AmcncficnIs Io Regulations
By .'h: same metho<!s set forth in Rule 2.30, a petition may be sub-
mii/ed to change, or the Commission may initiate a change in,
these Regulations. No such change shall be made unless a ihearing
is held in each of the Counties. Within r,ot less than 45 and not
more tl n 90 days after the last of such hearings, the Commission
shalI act to approve or deny the requested change, Such petition
tor a change shall be based upon proot submitted that conditions
ei<ist that were nat preSent when the RegulatiOnS were adOpted Or
that the Regulations do not serve the purposes of the Land Use Law.

Part C. Miscellaneous Provisions
Fees
An aoplicution for a change In District Boundaries or in these Reg-
ulations shaH be accompanied by a certified check for $50.00 pay-
able to the State of Hawaii, for the purpose of partiagy defraying
public hearing costs. The Commission shaH waive this fee on any
petition submitted by any governmental agency.
Enforcement
The appropriate county officer or agency charged with the admin-
istration of county zoning laws shall enforce within each County
the use classification districts adopted by the Cornrnlssion and shall
report to the Commission aH vio ations thereof.
Pcno<iic Review of Districts
Irrespective of changes and adjustments that it may have made, the
Commission shall make a comprehensive review of the classification
and districting of all lands and of the Regulations at the end of each
iive years following the adoption thereof. The assistance of appro-
priate state and county departments shaH be secured in making this
review and public hearings shall be Iseld in each County ln accor-
dance with the r quirements set forth for the adoption In final
form oi distrIct boundaries and Regulations.
Pcnaitics
Any person who violates any provision of the Land Use Law or Reg-
ulations shaH be tined not more than $1,000, Each dey of a con.
tinuing violation shall be a separate offense,
Adjustments ol Assessing Practices
Upon the adoption of dlstrlct boundarie: and any amendments
thereto, thc executive officer of the Commission shall file certffied
copies of the classification maps showing the district boundaries
with the Department of Taxatlon. Thereafter the Department of

Taxation shaH, when making assessments of property within a D
trict, give consideration to the use or uses that may be made thc-
of as well as the uses to which it is then devoted,

2A2 Dedicated Lands
Notwithstanding any approval by the Director of Taxation of a p,.
tion of a landowner within any di ~ trict to dedicate his land for spi.,
iflc ranching or other agricultural use under Section 246-12, Ha<vs
Revised Statutes, the Land Use Cornrnission may change the Lar
Use District in which the land is situated,

2 43 Validity
lf any sectio~ or part of these Regulations is held invalid for,
reason whatsoever, such invalidity shall not affect the validity-
the remaining sections or part of these Regulations,

2.44 Effective Date
These Regulations shaH become effective when officially adopted i
a manner provided by faw.

Source; Eckbo, Dean, Austin, and
Williattts, State of Hawaii: Land Use
Re ulations Review, Honolulu, Hawaii,
August 15, 1969, Appendices A-l, A-2,
A 3, B, C.



A Ril! f<ir;in Aci M. king;<n Apl!r<!pr <,>!<on f<!r !lie I'rcl!;<r,i!i<>ii ol  i I'I,<» Rcl;!!-
<ng i i thc I'rc»cr v:ii!<>ii <>I' r!I!cn Spilcc 111 II; !< '�1.

It  l! I:u;! :!<.� f>v rlrc l. cilia! <r   >f rh 'Pit, t«, >I' I!.<I .<»

,' >I:.C I l !N I, I licic is, l!pi<>l!i>;itc l <>i>i <>I tlic gciici.il  even» i <>I tile
bi<> tc <'>f I 'I i w,I II tile»<Ill! < >I !6 I st!  H!t!  !t!, t s<i ili l  Il ill '> c >I;Is Iii;iy bc n ' 'c»-
' « v. i< > dcv 'I< >I! .'< »i <tcw ldc  : >1	!» <'ll '<I»<  c <'>I><.'l< ~I!,'lc ' I!I'ill. I li<v I!I,'> >i w III I<le-
!i<dee the intensive»tudics <>f c»i»ting c indi!i<»is, »<Ilu ncc». irnplcniciltltlg
meth<id» and technique» and li<ilicy niatters in lin!vidiiig f<>r piihlic u»c  ir en-
i<>ymcnt <if certain lands f ir <ip .'il »I!acc purf>uses,

'I'he plan will f !rmula e appr<ipruite rcc in!inc<id;iti<i»s. h;i»ed  in it» find-
ings. to insure desirable open space land uses within the State. The finding»
and recommendations »vill cons!der fee and less than fee acquisition rriethods
in meeting its oh!ect<ves, Among these considerations shall be techniques in-
cluding.  I! legi»lation; �! fee acquisition; �! fee acquisition with resale sub-
ject to easements; �! delayed purchase with re~ale subject to easements; �! of-
ficial mapping and contingent purchases:  b! acquisition of development
rights: �! improved zoning regulations;  8! compensable regulations.

SECTION 2. The sum appropriated shall be expended for the purpove
herein spec!fied by the department of planning and economic development.

SECTIOls! 3. This Act shall take effect upon its appr<ival,
 Appr >vcd j n!e 22, 1<�0.!



AC"I 136 H I3 4C! l It<!- <r

A llill f i! !» %«M»l.!ting to ihc I.and i. se I,:iw.

I3< I< I.n<i  « t !!v r r<. /.<gr!I <fur<. of lf!c 5 atc <!f ff,«i.<»

I ti! < 1 ..ie»<r<!n 2<!s-n!, iiawa<r Rev<se J,i«,ra<»'. <s '! mend»J tii rl' I
« s I < il I < i u s

"Sec, 205-6. s!pcclal pcrnilt. I he «!unty pl<innrng comn!r!sion may per-
m<i »ertain unu!<!.<I unJ r»;!s<inahlc us»s sf<thin ag<r»irltural;<nd rural districts
<!thar than th<!!s Fi!r which  hc dir<trtct rs cI;<si<fied. Ans person wlni <Iesires I<!
us<, hrs l,<net v! !thin an agr<culiur,! I <ir rur<il el!strict <!ther th;in for an agricul-
tur;il <ir ri!r;il u!».;<! the case may be, ma> peti!i<!n th» pI;<nn«!l commissi<in <if
<he «ion!i w!thrn wh!»h his!.<nd rs loc«tcd for per»!icosi<!r! i<! use his land in ih»
ili,< <1!!er J»ill »J.

I h» lil.!rrn!ri »<in!m!s!ron sl!;<11 c<irr duct;< h»,ir!rru v.rrhr!i;! p»rrod <if ni ~
1»ii ! 11 u! ! I'!! ! 1< <ii!i »1<	 » ii!! !1 i!!1» hurr<lrc J tw»» t < Jai i F< i i< i» il» I »c»i p', i!F ! !i<.
p»lira!I! 1 he lihir!<llrlg»i! l	<1»ssu!!! !1'!r! ll noirly the 11!'<il uie»<if	 «'llsiui<l;ir'I<i
!u»h p»i~<!r!! !i! J a!g»n»!»s ih;!r m;!y have in int»«sr in rhe!i:li<»<:I rr!,iili'I' iil
th» r! m»;! rr J li!;<»» i!r' !1!» Ir»ur! rr".

I h!.' pl.rnnr:! i' »onrmis!<<in may un»lcr such prot»»<is» rcstrr<.»<!r!i .!i!!!;<i
h» J»»m»J acc»!! <ry, p»rm!i <he sl»!!r»d <ise. hui only «h»n thc us» «i!uhl!ir«-
<n<!r«<he effect!i»riei! .rr! J ob!ecr<v»! of rh<s»liaiiter Th» pla!in<»a»<!<!!!	!s «	1
shall;<ri <ir! rh» p»r<tii!n »<i<».!rlier th.in Fifteen J;iys;ifr»r ih» pubh» lie;!nng.. A
Je<:!s!oa !n Fas<!r <if the,ipplicant sh,ill r»quire a majorit; i <!te ol' th» i<it;<I
membership oF ihe planning commis~ion svhich shall b» subjccr io the «ppi<!val
<if the land us<, »<»r!mr!s«!n. pr<!v!ded tha  thc l««J us» c<!mmrssron m;!y !m-
p<isC addrtr<!n,<l r»!trr»tr<!na,iS nu<V be nee»!Siry Or;ip1!roprr<rte in gr«niing
!u»h appr<ii,i1. »!»h<drn ihe «<'lltelcrlcc»i Tepil'esca<'<tl<!ns r	 <de hy the l<ppli-
cani A»<!ps <if the dec!sr<in together with the fin din s shall b» transmitted to
th» c<!min!!iron v! thin ten J;iys after thc dc»is!i!n rs render»d, Within forty-l'ivc
days;ifter rec»rpr <iF th» c<!unry agency's d»ciM<in. th» commission shall act ro
appr<iv». '!ppn!ve with m<id<llc'!<I<i'r'r, vl derry the p»tri n. A Venial either by
tll» !'<!urrry age n»y o< 1!y ih»»<!mitt <!%roil. <!r 'i ir! o J <f<»'« l<!<l by Illc cornnltss'« i<i,
as the c:i!» may h». i!f <lre Jesrred use shall bc;<pp»alable to the circuit court of
the circuit in which the land is situated and shall be made pursuant to the Ha-
waii Rules of Civil Procedure."

SECTI !'.V 2. Chapter 205. Hawaii Revised Statutes, is amended by add-
ing a new pari to be appropriately designated and to read as follows:

"PART . SHOREL!NE SETBACKS.

Sec. 20C-, 13efin! tinns, As used rn this part, unless the context otherwise
requires:

�! 'A»n»s' means the planning department of each county,

�! 'S!h<!relrrre' means the upper reaches of the wash of waves, other than
storm;ind tidal waves, usually evidenced by the edge of vegetation
gr<!wth. the upper line ol debris left by the wash of waves.

 J! '!ihorcline sethack' rn»an!;<11 of the land area between the shoreline
an J the sh<ircline serb<irk line.

t<I! 'qh<!rehne setback;<r»<i' nie<»is all the land area seasvard of the shore-
hn» sctb;<ck liric.

 s! 'S!h<!r»lir!» setback h»» r»c.ins that line established by the State land
us»»<!mn!rssi<in <ir the county runninii inland from and parallel to the
sh<irclinc at <! hortx<!nt:<I pl;<ne.

.'icc, 204- . I!<<ties and po<sers of the comnilsslon and agency. The corn-
!»<.!!<i<! !hail est,iblish s»tb;!cks;<1<!ng shorelines of not less than twenty feet
;»«I n»< m<ir» ilr,!n f<!rty l»et inl:!nJ from the <rpper reaches of the wash of
w;ives oiher ih;<n st<!rm and tidal w;!ves. The agency shall promulgate rules and
r»gular«in! within a pcr!iid <!f <ine s»ar after the effect<se date of this Act, pur-
su.<nt io chapter 9I. and shall enf<ir»» the shoreline setbacks and rules and reg-
ul,!tron» pertaining thereto.

SN;, 20S.. Prohibitions,  ;i! It shall be unlawful to remove sand. coral.
r<icks, soil, or other beach composat<ons for an> purpose. except for reasonable
domestic, non-commercial use, within the shoreline setback area. except that
any sand mining operation which has been legally in operation for a period of
at least two years immediate!y prior to the effective date of this Act. may be
continued for a neriod not to extend bevond July l. I975, However, if during



fb! Except as otherwise provided in this pari, ii» structur» or any portion
thereof, including hut nol limited  » seav alls. groins. and revet>nents. shall be
perm> ted wi hin the'shoreline setback arc;>: pro>>ded that any lawful noncon-
forming structure exis ing <in  lie effective date of tliis Act shall he per>r> ted:
provided further tha  an> struciiir» ><hrch is necess.>ri f<ir safety rea«ms or to
pr»tee> the proper y fr»i rosi<ii> <ir w.ive damages shall be permitted. A strlic-
ture n<it conforming t<i this sec>i<in hut for whr»h a building permit apphcation
has been filed <in or before the eff»ciii e date of this Act. shall also be peru>it ed

as a nonconforming structure, huh>ect lo the <irdinances and rcgul;iti<ins <if tl>c
particular c<>un ty.

lc! Any nonc<informirig i r<>c><rre. including but n<>  limited lo rcs><lc>iti:il
dwell>ngs,;>gr>cu! ural structures. scaii alls, gr<uns, and revetments in.>y he rc
placed <ir reconstrucled w>thin the shoreline setb;ick area.' provided lh;>t n«
nonconforming struc ure shall bc substantially enlarged <ir chang»d to;in<i her
n<inconforming usc within the shoreline sethack area. If lhc use <if an> niinc<in-
formine, slructur» is d»cont>nued or held in aberrance f»r a periiid <if <>ne i»;>r.
the further continuation of such use shall be prohibited.

Sec. 205- . Shoreline sethack lines estab!ishc>f bi ct>un i. 'I he sei»r.il .
c<iun ies  hrough ord>nances may require th;i  sh<irelin» setback liii»s be esl;>h-
lished a  a distance grea er than that established by the c<immisvi<in.

. 205- . FunNfons of agency. fa! The agency sh.<11 adniinister the pr<i-
visi<ins of this part. 1  shall review the plans ol' all applicants w h» prop<is» any
slruclure, activilv. or facilit> v,hich <ith erw ise would be prohibited by this pail,

The agency may require tha  the plans be supplemented hy accurately
mapped data showing natural condi i<ins and lopo rapby relating  o all exist-
ing and proposed structurei, huildin s and lacilities.

1 he agency m;iy als» require reas»nable «hiinges in the subniitled lil,ins
in order t<i »blain optimum c<impliancc pracr>c;>bi».

 b! After reviewing  h» pl;>ni. th» agency sha'll transmit ihe plans with its
recomniendations t» the griv»rnmen>al b<idy of the county auth<irrzcd >o grant
vari;>nces rr<rm r»»ri>g r»qiiir»ni»nis. Sr>eh governmental birdy shall grani,i
iariance for such struci»r». a<.rivi y. r>r f;icili y if, after a hearing pursiiant i<i
clialiter 91. it finds in writing, based i<n the rec»rd presented either:  I! ih;il
i»ch struclure.,>cliviiv, <ir facility is in ! Ii» pirli1>c intcrcsl:  <p>  '>! tl>al liardship
will h» caused t»  he applic;>n  if the pr<ip<ivcd i rue>iire, activity, <ir f;>»i>i ! rv
»<it a!1<iv ed <in that Ii»r >o>>»f the liind wi>hin the shoreline vc back. Any vari-
ance gran cd may be suhjccr l<i ~ rch »<indi i»ns;i» will cause  'lie s r»c urc.;>e-
t>city. <ir facili v  <i result in;i niinimum >r>tcrference wi',h riii ural sh<ircliii»
processes. Such gov»rnrnei>n>I h»dy shall render wrrtte>i,rpproi,>I »r divap-
pr»val w>th>n 45 da! v after ihc heariiig on ih» >ppl>cant's pl;>i>s. un!eis suc!> pe-
riod is ex>ended by w riiten agr»eme. i between ih» governmental b»dy and the
applica nt,

v>cx. Z05- . Exemptions. Tur>r>eIs. canals. basins, >nd d> ches, <ogelher
with associated siruc:ures used by public u ilities as the term is defined in sec-
t>on '69-I, wharves, docks. piers;ind ot!>er harbor and water fror>t improve-
ments and any other mari >rie faciliiy aiicl water sport recreational facilities
may be permitted wi hin the shoreline setback area: provided tha  the plans
theref<ir are submitted for r»vi< w r>nd;ne approved by  he agency after a pub-
lic hearing has been acid and iha! '.Iie appropr>ate Sta c h»dy has found that
the proposed s ructure«v ill res;>1! <>>iIy in:> min>mum interference with natural
shoreline processes: pr<n:ided fur »»r  r>;i  any such structure constructed by a
governrner> al body s»ail be exeinpr fr<im the provisions of this part except as
lo the requirement tha  two public hearings shall be held by the governmental
~hj! cnarged with such ci>nstruc ion, once when the project is first Conceived
and again when the pro!» ;t is subst:intially designed and planned< but prior to
lhc letting of the conti.act.
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!m. 20%- .  '<inflict <>f otf>er Ia>tw. In case of a conf li<:  hetv'een  he re-
<Iu remen s <if any i>ther  t.'>te lnw or county ordinance regarding sh<>reline v» -
bucks. the more rcstric ive re<In>rements shall apply in furthering the purposes
of this part, Noth>ng herein c<intained shall be construed to diminish the JUI'is
diction of the State department of transportation over wharves, airports. docks.
piers. stnall b<>at. <>r i>ther harbors, and any other maritime or water sports rec-
reational f:icilities i<> he c<>nstrucied <>n State land bv the State; provided that
such plans tire vubniiited  <>r th< review iind information ol' the officer of the re-
spective;<gene> ch;irged with thc administration of the county zoning laws.
and found n«i t<> ci>nf'Ii<  wi h any county ordinances. zoning laws. and build-
ing code."

<>i,t ' I ION,t, I  .Iii! pi'<>vis>«ii <>f this Ac , or the appl!ca<>on incr»of i<>
any pers<>ii < i »ircuiiis iinccs is held in>;>lid..tl e invalid>tv dc>es not aft'ect o h'»r ~
pr<>visi<ins <>r;ipplic;i ii>nv «f >lie Ac  i> h>ch can be given effect without the in.
valid pr<ivisi<ins <>i .ipplic.iti<>n,,irid  <> this end  he provisions ol this Act are se-
verable.,

SI',  I I !I>' 4.!>t:iiu «r! m;it»roil t<> b» repealed is bracketed. IVew mate-
ri;il i. undersci>red. In printing this Act,  he revisor of statutes may exclude the
hr,>ckets, the hracke ed maieri:il, iir the underscoring.'

Sf  TI !I>t .'>. I'h» Act vliall  akc»ffect upon its approval.
 >»t>pr<>v« I Junc 22, 1970.!



i <>v><>«r> <ii a slilr lr>» AI> >i>s s. <>«r<>rr> il«f >n tne
 !ffic» <if'  h» Ci«v»>»<>r.

Impel Enac e<f f!v rhc I.cgisb r>rc <>f  he.'> ;r e <!f fl,ru.>ii

SEC l ION I. Findings and dcwlaraiiot> of necessity. The legisla ure find
tha ;

fa! The marine eiivir«nmen  is one of ffas<-<>i> s most valu;thl» <>ss»ts, lr
has shaped  hc uniqueness of the way of life in il.iv .iir. a<n J ii has con-
 rihu ed to the major elements of the Sta e's economy, Hawai  can se-
cure even greater benefits from the judicious use of  he resources ii.
anal around  he sea if i  energetically coordin;>tes the developn>ent «
technology needed to exploi  these resnurces.  he pr«mo ion of rn.r
rine businesses. and the es ahlishmen  of programs d»JicateJ to a h»t
ter und< rstandr ng and knowiedge of the marine environment.

 h! There is a r>ced f«r <i planned and concerted effort  «»xptor» and d»
velop  o their fullest p<iren i;il Ihe vast, under-u i!ized resourc»s of th<
Pacific Ocean. In view iif its mid-Pacific I«cation. unique oceano
graphic env<r«ament and other advantages; Hawaii can take the lea<
in fos ering the dcvclopment of the ocean's resources. consistent witt
State and national goals of economic growth, in ernational develop-
ment assis ance, and cooperation wi h neighbors in the Pacific basin.

 c! The development and u d>zat>on of marine resources require the deep
involvement of sta e government. Responsibilities and authorities al-
ready exist in the various agencies of state government  o address
many of the opportunities and problems  hat may arise in marine;>f-
fairs in  he foreseeable fu ure, However. there is no mechanism to
bring a un>fied and coordinated approach to rn; rine activities that cut
across the responsih>!ities of the various agencies <if state government,

 d! If l .<wa» >s to c;>p>ta!ize on the imm»diaie and l<>ng- erm <ippor >in>-
ties for the fullest devel«pmcn  and u >liza <on of marine res<!urccs. i 
is essent><il that the  otal efforts «f the St;i e in the planning, research.
d»»el«pment, and pr«rno ion i!f thc m>irine env» iinm»n  >nus  h»»f-
fec ivcly c«ordinated. The i»arm» pri>grams in existe»ce anJ  h<>se
heing plai>ncd require a mechanism in the s ate government t<> brine
abou   hc most elfcctive a»J efficient iise ot res<iurccs in developing
the mar>nc environment. fh>s mech;inism c;in hest be provided
 hrough  he cs ;>hhshmcm <if a m<>r>nc:>f lairs c«<>rdrna or ri> slate
g<is err>mcr>r >>  a !c< «! w h>ch wi!1 r»<>kc p<issihl» !hc c<i.!rdinatcd m;in-
;>a»men  <if all m;>~>r>»;>c rv> r»s.

SL' ' l TO i ". Fstahlislm>cnt of' marine;iffairs c<>or<linator. !he posi i<>n <il
mririnc;>lfa>'s c<i<ir'Jin'i or 's cs ahl>shed ir»h» «fficc ol !h» governor. The g<>v-
<,'i!>«r' sl>;ill .>pp<i>n ,>'nd rer»«s» rh» ciiordina <ir, svh«shall no! h< subjec! t<i
chaf> ers 7 > a»d 7 '. 1 h» «>'.>ry <>f  !>» co<'rdin;»<ir sl...<rl h» s»> hv the govern«r
« I>J shr>I! n<ii h» >»<>re rl>;ir> !h» «il<>rs <i! !>rs  sl»putiev «r  >ri  «ss>s ar> s t<i d»-
parti»en  l>»,>ds,>s pr<»»li»»! hs s»»>ion 'r>-,s3. Tl>e c«<irdr»ar<ir shall hc in-
cluded rn .>r>s Her>ef» l»«ra>n! »ac<all!:>r>pire;>hi>.  «>h» «flic»rs:iud cmpl<iv-
ees of 'Ihc Sr;i c.

l!P  T10% .l P >Rcrs >>A<t <l<rtlcb. >L h! c   < rhc crr < r s;>! pr< s;>h i!«
c»ordin;r ior sh,ill:

la! t!c<»lop plans,i,i>E,'!»J><>! <>h!cctlvcs, cr>ier>a r<i n>c;>sure:>cc<>mi!!>Ll>-
r»< n  «f <ih!»c ivc, pi<i! r<>ms  hrough which  hc <ihj»»rives:>rc r<> hc
;ii :»»ed.,in<i f>n;ii>c>;il requirements l'or ihe t<>r;il <ind «li in>uin dev»i-
«pm»n  <if Hawaii's marine resources;

l'h!  'onduc  sys ema ic analysis <>f existing and proposed marine pro-
grams. esaluate the an<ilysis condiict»J by the agencies of state gov-
ernment ansi recommend to the governor and to the legi,lature pro-
gr.ims which repres»n  >he most effec ive alloca ion «l' resource~ for
the develnpn>ent of  he marine environment:

fci Assist those departm»n s hasing interests rn marine affairs, coordi-
na e  hose activiii»< which involve the respons>brl>t>es of multiple
S a e agencies, and insure the timely and effective implementation of
all authnrized ma rite protects and programs;



G-19 d! [-.st;>hl>ih;> c<>n inuing pr«gram for informing the federal govern-
me»t. <> lier i ;ite g<>i»rnmcnts, governments of nations with interestsin the P'>c>f>c hai>n. prii;>tc and public organizations involved tn ma-rine ic>ence «»<f rechn<i «gy. and commercial enterprises of Hawaii'ileadcrihip p<i en ial as th» center for marine affairs:

 e!   «ordin«>c thc State'i involvement in na ional and in ernational ef-f<ir i r<i inici >gate, dev»l<>p and utilize the marine resources of the
, Pacific basin,

 f! Devel«p progr;imi r<i c<i» inuousty encourage'private;ind public ma-
rine exp!«r.it><>» a»d research projects ivhich wrtf result in the devel-
<ipme»t of i<nproved technnl«gical capabilities in Hawaii:

 g! F<iriniitatc ipecific progr;i»i and pro!ect proposals to solicit increasedinvei me»  h>  h» I»der;il g<>ver»ment and other i<iurces to develop
flaw;»i'i marin» res<>urcei «»d coordinate the preparation a»d sub-
miiii<in «I'pr<>gram,i»d pr<>,ec  proposafs of State ager>c>es:

 h! Serve ai c<>nsull,>»r  <i the <«»eri>or. State «gene>es and pr>va e induc-
 ry «n ni;it cri r»l.>red i« the preiervation and cnhaiicernent of the
q>i«lity <if  I;iwaii i m.i>in»»»iir<>nmcnt:

 i! P»rf<>mr iucli <i hcr i»riic»i,<s may he required b!  he governor a»d
th» legiil;i urc;

0!   «» r;ic  l<>r .i»rvic»i when iiquir»d for' impl»nicnration «f'  h>s Acr:
,i n <I

 k! I'rep;ire ii»d iuhn>i  .in;ini>ii,>I repor . ' o the goier»«r and  <i the Iegii-
la ure <in the»i>plea>e»t;< > <» of rh» Act «»d all matters related to
m;> riiie .i f f;i iri.

SL 'Tfr!i 4. 4pf>ropr atio»s. Th< re is .>ppropr>ared from the general rev-eiiuei «f  he State «f llaw«i> th» iui» <>f $470.000, «r io much thereof as may be
necesiary, to be expended hi ih» marge affa>rs coordinator for the following
purposei:

 a! $30,000 for the pl,>nni» .ind coordination of acti>> ies to hold an in-
 crna ion«I n>:irine cxp<iiiti«» in Hawaii in f976:

 b! $75,000 for the preparai>«n and pug!ication of a derailed atlas defin-
>ng and tabulati» Haiiaii's n>arine resources;

 c! $25,000 f<>r the planning. c«<» dination and convening of a conference
in Hawaii «I'  he rcpr»seri iit»es «f goiernment, science. technolo'i.
and induitry from rhe n;itioni «f the Pacific basin to plan the Pacific
region p<>r >o» of the in ernati<mal decade of ocean exploration:

 d! $50.000 f<>r  h» devel< pni»nt «f pre!in>inarch plans for marine science
rc sea rc h, >«rk i.

 e! $I00,000 f<>r a pil<it marine reiources survey of the area within bound--"
ariei set at Kok<i He;id and the nor h margin of K'than« Bay on the;is anil <if Rahu. provided that State funds shall bc n>:itched, cqu'iffy b!

pr>iat» induitry «nd by more, than tivice the a»i<iunt bv 'fundi pr<i-
vided by the federal government;

 f! $ 90,000 f'«r  hc.iuricy, research, development, rind pi<imiition of II,>-wait's marine resources by pr>vate induitry. pr«iidcd  h<it uny ex-
pcndi ure <if Stare funds shall be ma chcd hy;in equal am<>ullr f><ill>
private indus  r! .

SF< 'I IO<>i 5. This Act sh;>If take effect upon i s appr<>val.
 Al>r>rn><e<t June 22. l 970.!



S. R. N,}. 1911-7li

A Bill for ar> Act Rel.<ting i<i preservati<>n <>f Natur>1 Res<>urce» by t'roviding
for a Ssstcm of Natural %re;<s.

Be fl t nacred bi ti>c Legi. i»fur<' <>f the.State <>f Ha<vaii:

SLCT IO, v' 1. Thc Hawaii Kcvi»ed Statutes i» a»>ended hy,i<lding .i new
chap er theielo io hc appropri;itely numbered and to rc«d:

"C HAI'TER

XAlliRAL AREA RESERVES SYSTEM

Sec.. Findings and dcclarali<m of necessity, The legislature finds and
de«I;>res that i I } the Slate of Hawaii posse««cs unique natural resources, such as
ge<>logical and vokanological features and distinctive marine and terrestrial
pi;i»ts and animals, many of which occur nowhere else in the world, thai arc
highly vulnerable to loss bs the gr<iwlh of population and technology; �! these
unique natural a«»et«sh<>uid he protected and preserved, both for the enj<>v-
<»eiit of future gener;it>on», and lo provide hase tines againsl which changes
% hie h are being made in the environment» of Hawaii can be measured: �} in
>rder lo ace<>mplish these purposes the present system of preserves. s;inctuaries

.>»<I refuges must be strengihCned, iind addilional area» «f land and ShOreline
suit >hie f<>r pre»ervalion should he»et a»ide:ind:idministered solely and spe-
<ifi«:illy for lhc aforesaid purposes: and �} that a»laiewide natural area re-
«erve» system «ho«Id be e»labli»hed lo preserve in perpetuity»pc«ific land and
«,<tcr areas which support comm«»itic», «s relatively unniodifie<i as pos«ible,
<if the natural flora and fauna. a«well as geological s>te». «f H,'<<su<i.

See.. Definitions. As u»ed in this chapter, unless oihcrwi»«<»die;itcd
by lhe context:

'Department' me;ins the department of land and n;ilural resource».

'Commission' means the nai«ral area reserves»ysiem «ommi»»<on.

'Natural reserve area' mean» an area design'iicd a» a part of llie Hawaii
natural area reserve» system, pursuant to criteria established by the
commission.

Sec, . Hawaii natur>tf area reserves system. There, shall be a Haw;iii
n;itural area reserve«sv»te»i, her«inafter called the 'reserves»ystern', which
shall consist of are;<« in lhe Sl;ile of I-Iaw;iii which are dc»ignated i» the manner
hereinafter prov<ded,i»»;iiural arc;i re»erves. The reserve system shall bc man-
,'igcd hy the def««< me»t <>f I;ind and natural resources,

Sec.. Posscrs of the department. The department of land and natural
resources may designate and brin" under its control and management, as part
of the reserves sy»tern a»y and v;irious areas a» follow~:

 I! State of H;<waii owned land under the jurisdiction of the department
may be sct aside as a»aluralarc.< reserve by resolution af the depart-
ment, subject i<> the approval of the governor by execulive order set-
ting the land aside I'or such purposes,

�! New natural area re»crvcs may be established:

 A! By gift, devise or purchase;

 B! By eminent dofnain pursuant io «haplcr 101; or

 C'! By the setting aside of Slate of llawaii owned I;ind f<>r»u«h pur-
poses by Ihe govern<ir. »s provided bv secli<in 171-11.-11;iw;iii Re-
vised Statutes.

s>cx.. kukw ti<stl reftullll<>>is. Iu! I hc dcpiirlnient <if I»nil;i<i<I ii;iiiir;il
i vs<>«rccs m iv, siihje«l H> eh<<pier 9 I. m <1<c. «in< nd:in<i icp< nl r<ii<'«» n<I reg«i<i-
t»>»s havinlt lllc f»i'ce»ti<l <'.Ilecl <>I I>lw< 1<<>vcr«tnt II>< I>«i' «'>lilt<>I ill<I pi»l< e-
t»ln <>f ihe <irc»s inul«dcd wilhin lhe rc»<ives sv«tc»l, p«>v«l<<l, tli»l i><i iiile i>r
re}<«la Ion which relates t<i tl>e peritiilled u><c <>f;iny are» <i«sigiicd t<i the re-
«crvcs system sh;ill be valid»n<l n<i use <if any such;ireii «h»ll bc per»>it le<i iin-



,~» iui<i rure «r regula ><in <>r permitted use shall have been specifically ap-
pr<ivcd by rhe natural are.i reservei system commrssion.

 b! The Jepartrncn  may confer upon such <!F iti cmph!yeci as il ilecmsreaionahlc and necessary  he powers t«serve and execute warrants and arrci <>ffendcri or iis«e cit;itions in all ma ters relat>ng I<> thc cnf«rcc»ient wrth>» thc
reierici iyitem of the law and rules and regula «ins applicable thereto.

. in... !iaturat area reserves system c<imn>lsslnti. f here shaft he a natu-ral arcs r»icrvcs system commission, herein<ilter called lhe 'commission', Thc
con>n»si><!r> ihi<ll c<>ns>st <!f eleven n!embers «hn ihall be appointed rn th»
manner and icric f<ir the term set in section 26-34. S>x <!f th» members <if tf>e
commiisi<i» ih,ill be perions poiiess>ng sc>»» if>c <I>r;ihfrcatroni as e> i<icnc»<lbi;>n .>c;>ctcmrc J»gree in wildlife or n>urine b«!i<i i. botany, f<>res ry. z<!olor y
<'ir g«' il<>gi . TI!e ch;iirman of  I!e hoard iif lan J,>n J n;itur;1 I res<!urcci. >h<.' i<l-perinrcr><tent »f eJUcrition, the Jir»ctor i!f plan»i» .i»<l cco>lorrlrc J»vctop-
mcnt, th» ch.»rmr>r> <if thc b<iard «F agr!culture and rh» pi ~>dcn  <if tiii un>vcr-
iiry <iF H;>«a«, <ir their Jcii »a cd 1'cpreser>t,rl»ci. iha<l scree ai c<,-off>»> <voti» mcn!heri. The a<!vernor ihail asap<!mt >hc ch,»rm;>» fr<in> <!nc < ftl>c;rp-p<»nt»<I n!cr!>hcri of  hc c<!n>n»iir<!». Th»»!er!ncri ir>1<1,' rcc»iic»<i compcni,i-
t><!» f<ir 1 he r' icrvicos < ii> the c<ir» mi. i><i» b>r> ih;» I bc c r>r 1 lc J 1« 1'<.'In> hurs»l>!cn t«r ncc»ii;iri »<<pcr>ics w hi!i ii»en<li»g mccr 1> .i;ir; J w h>I» i» tl'.» <I>sch,'>rg< i!f
thol> <I <I'Irui.

lb» c i»»»ii1<!n ihall hc,i pii'rt of the J<par>r!cir < f I,iri<l;ir!<I »atural i»-i«r»cci l«l,<<I i» I >11<11,>1lo» p!>rp<iici <Iv prov>c>e<! 1» ~»c','<»!  !.3s.  iowa>> Rc-
< r~»<I N>,<IU>oi,

'>»i .iir«ii! r.>L»1> bi th» c<»»n!»iro» ih;il! b< hv;1 iinrplc»1;il«iitv i!f >ri
mcr»b<ri S1i nic»ih»ri »f rhc erin»nriiion ih;ill c<»i t>r<>rc;> quorur!!  «do bui1
11cii.

I hc c<i'Ill»>si!<!» 1»;iy C»L,'>gc crl'il!r»vcci 11»ccis,IJy  <i perform 1 i JU >c~.in»I»<t>ng;><I»!rr>i~fr<'> rv» peri«n>lel. <is t!rovrdcJ I!i ice>I<!ll f!-3.. H:riv'>ii R»-
viied Sr.'>ru »i.

The c<ir»n>iis»!» ih;ill adopt rules urding iri «<ncluit anJ ih;rll n>aintain
a record »I >ri acr>i > >ei,in<i;ic ioni.

,'iec.. P<»!ers and duties. The corn»! >sir<!»»ihaII:
 I! Rec«r>!r!>e»<I crit»r>.1 t<! bc Uied in dete>'r»1»ing !< hcther;>n area >i

su>t;ihle '«r inclusr<in v ith the reserves systen!.
 '!   i!n J rict ir «dies <if;ireai fOr poSsible rnClusro» within thc reiervei syi-

t»n>:

�! Reco>»»!end to the '<ivernor and the departn!ei! t of l,ind and n i ural
r» i<»re»i arcai iui  able for me!us>»n wi thin the rescrv<.i svs em;

�! R»ciinimend policies regarding required controls and permi ted usci
<if',ir»ai U hich are part of the reserves system,'

 s! %<I< ise  I>c govern<>r an<t  h» department <il «;nd and natural re-
i<i<lr'cci <	1 <>r>y n!atter relating to the prcseri <i>i«» of !hawaii's unique
11.11111'.rl rciourccs.' rsnd

 <!! Devel<!p way» and m»ans of extending and strengthening presently
established preserves, sanctuaries and refuges within the State.

Scc.. Penalty. Any person who violates any of the laws and rules andregulations applicable 1<! the reservei iyitem shall be fined not more than $IOG
or imprisoned n<!t more than 30 days, or both, for each offense."

SF<'TFOF<l 2, 'there is appropriated out of the general revenues of the
State  he sum of $60,000. or so much thereof as may be necessary, to the de-
partmenL «f' I<and and natural reiources  o be expended for the purposes of this
Act.

SFC'TION 3, This Acl shalf  ai<e eFfect upon i s approval.
 Appr<!ved June 22, >970,!



APPENDIX H

DELAWARE

Act 175-1971  The Coastal Zone Act! [Chapter 70, Title 7, of the Delaware
Code].



This b	l appears as Ghajpter >75
Voi urne 58 Laws of Delaware
Approved by the Governor 4yl~~

ACT a75-j.97j.

HOUSE OP REPRZSENTATI VKS

126TH GENERAL ASSEMBLY

FIRST SESSION - 1971

HOUSE SUBSTITUTE NO. 2

FOR

HOUSE BI LI. NO. 300

AS AMENDED BY

HOUSE AHKNQNKNTS NO. 1, 2, 8, ll, 12, 13, l4,

L5, 18, 19, 22, 23 AND 24

BE IT ENACTED BY THE GENERAL ASSENBLY OF THE STATK OF DELAMARK:

Section l. Title 7, Delaware Code, is amended by creating a
new Chapter 70 to read as follows:

"CHAPIKR 70. COASTAL ZONK ACT

5 700l. Purpose

It is hereby detsnained that the coastal areas of Delaware

-.he m~st critical areas for the future of the State in

t rms of the quality of life in the State. It is, therefore,

the declared public policy of the State of Delaware to control

the location, extent and type of industrial developaent in

Delaware's coastal areas. In so doing, the State can better

protect the natural enwiroaeent of ita bay and coaatal areas

and safeguard their uae primarily for recreation and touriea.

10

12

AN ACT CREATING A HEM CHAPTKR 70, TITLK 7, DELAWARE CODE TO ESTASLISH A
COASTAL ZONE IN DELAWARE; TO PROHlBIT OR LIMIT CERTAIN USES THEREIN;
TO CREATE A STATE COASTAL ZONE INDUSTRIAL CONTRO'L BOARD



Specifically, this chapter seeks to prohibit entirely the cce-

struction of new heavy industry in its coaata! areas, which

industry is determined to be incompatible wi th the protection

of that natural environment in those areas. Mhi le it is the

declarcJ public policy of the State to encourage the intro-

of new industry into Delaware, the protection of the

4. nv f. ronmen t, natura 1 beauty and rec tea tion potent ia 1 of the

State is also of hereat concern. In order to strike the correct

balance between these two policies, careful planning based on

tn' ro«qh understandi.ng of Delaware's potential and her needs

~~ <quired, Therefore, control of industrial development

other than that of heavy industry in the Coastal Zone of Dela-

ware through a permit system at the State level is called for.

I' i.-. further determi«ed that off-shore bulk product transfer

facilities represent a significant danger of pollution to the

Coastal Zone and generate pressure for the construction of

industrial plants in the Coastal Zone, which construction is

declared to be against public policy. For these reasons,

prohibition against bulk product transfer facl1ities in the

Coastal Zone is deemed imperative,

7002. Definitions

 a! 'The Coastal Zone' is defined as all that area of

the State of Delaware, whether land, water or subaqueous land

between the. terri.torial limits of Delaware in the Delaware

~]ver. Delaware Bay and Atlantic Ocean, and a line formed by

~ertain Delaware highways and roads as follows:

Beginning at the Delaware-Pennsylvania line at a

place where said line intersects U. S. Route 13; thence

southward along the said U. S. Route 13 until it inter-

sects the right-of-way of U. S. Route l-495; thence along
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said l-495 right-of-way until the said 1-495 right-of-way 1
 ntersects De L aware- Route 9 south of W  l iiiington; thence

U. S. L 3; thence along U. S. 13 co Maintenance Road 5
th~ nce a Long Yaintenance Road 4~9 to Delaware Road 7l; 6

, -ni i along is. 1aware Road 71 to its in tcrsec tion with

i>~ i,i»'ire Ro~ ' i4; thence along Delaware Road 54 to Delaware 8

Ru~d  'ib, thence along Delaware Road 896 to Maintenance

3'ih; thence along Hsintenance Road 396 to Maintenance 10
,>cad i'?8; thence along Maintenance Road 398 to the Neryland 11
Stat~ Line; thence southward along the Maryland State Line 12

to Maintenance Road 433; thence a long Maintenance Road 433 13

co Maintenance Road 63; thence along Maintenance Road 63

o Maintenance Ro,~d 412; thence along Maintenance Road 15

4L2 to U. S. L 3. thence along U, S. 13 to Delaware 299 at 16

Odessa; thence a ong Delaware Route 299 to its  ntersaction 17

with Delaware Route 9; thence along Delaware Route 9 to

U, S 113; thence along U. S. Route 113 to Maintenance

Road 8A, thence along Maintenance Road BA to Maintenance

19

20

Road 7 to the point of its intersection with Delaware Route 2l

]4; thence along Dele~are Route 14 to Delaware Route 24;

thence along Delaware Route 24 to Maintenance Road 331;

22

thence along Maintenance Road 331 to Maintenance Road 334; 24

enhance along Maintenance Road 334 to Delaware Route 26, thence 25

along Delaware Route 26 to Maintenance Road 365; thence along 26
Maintenance Road 365 to Maintenance Road 84; thence along 27
Maintenance Road 84 to Maintenance Road 384; thence along 28

intenance Road 384 to Maintenance Road 382A; thence along 29

Maintenance Road 382A to Maintenance Road 389; thence along 30
3

along said Delaware Route 9 to the poi nt of its intersection 3
wi th t!claware Route 273; thence along said Delaware Route 4.



Naintenance Road 389 to Maintenance Road 58; thence along

Maintenance Road 58 to Naintenance Road 395; thence along

Naintenance Road 395 to the Maryland Stat» Line.

 b! 'Non-conforming uss' means a use, whether of land or

of a structure, which does not comply with the applicable use

< r ivisic ns in this chapter where such use was lawfully in

existence and in active use prior to the enactment of this

chapter,

 c! 'Environmental Impact Statement' means a detailed

<I.'~~'ption as prescribed hy the State Planning Office of the

 ,, :. nC the proposed use on the immediate and surrounding

«nvironment and natural resources such as water quality,

fisheriei, wildlife and the aesthetics of the region,

  i! 'Manufacturing' means the mechanical or chemical

transformation of organic or inorganic substances into new

products, charac teristical ly using power driven machines and

materials handl ing equipment, and including establishments

engaged in assembling component parts of manufactured products,

provided the new product is not a structure or other fixed

improvement.

 e! 'Heavy industry use' means a use characteristically

involving more than twenty acres, and characteristically

employing some but not necessarily all of such equipment such

as, but not limited to, smoke stacks, tanks, distillation or

~eaction colons, chemical processing equipment scrubbing

towers, pickling equipment, and waste treatment lagoons; which

indus try, although conceivably operable without pol luting the

environment, has the potential to pollute when equipment

malfunctions or human error occurs. ExaIsples of heavy industry

are oil refineries, basic steel manufacturing plants, basic
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cellulosic pulp paper mills, and chemical plants such ae petro-

cheraical complexes. Generic examples of uses not included in

the definition of 'heavy industry' are such uses as garment

factories, automobile assembly plants and Jewelry and leather

goods msnufacturi'ng establishments.

'.f> 'Bulk produce transfer facility' means any port or

dock facility, whether an artificial island or attached to

<hnz e by any means, for the transfer af bui k quantities of any

substance- from vessel to on-shore facility or vice versa. Hot

included in this definition is a docking facility or pier for

:'...gle indust~ial or manufacturing feei.lity for which a

permit is granted or whi.ch is a non-conforming use. Likewise,

docking facilities for the Port of Wilmington are not included

in Cbis definition.

 g! 'Person' sha11 inc!ude, but not be limited to, any

individual, group of indivi due! s, contrac tor, supplier, in-

staller, user, owner, partnership, firm, company, corporation,

association, ]oint stock company, trust, estate, poli tical

subdivision, administrative agency, public or quasi-public

corporation or body, ar any other !ega! entity, or its legal

representative, agent, or assignee.

 h! 'Board' she!! mean the Coastal Zone .1ndustrial

Control Board.

5 7003. Uses abeolutel rohibited in the
pasta one

Heavy industry uses of any kind not in operation on the

<late of enactment of this chapter are prohibited in the Coastal

Zone and no permits may be issued therefor. In addition, off-

shore gas, liquid, or solid bulk product transfer facilitiee

which are not in operation on the date of enactment of this
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chapter are prohibited in the Coastal Zone, and no permit may

be issued therefor. provided, that this sec tion shall not

apply to puhl ic sewage treatment or recycling plants.

f 7004. ' ll d b it 1 4 5

12

14

15

16

17

19I aw.

 b! In passing nn permit requests, the State Planner and

State '92 uasts t /one industrial Cont rol Board sha1 1 consider

the fo1 lowing fac t nrx

�! Lnvi roivnental impact, including but not limited

to, probable si r and water pol 1ut'ion likely to be gener-

ated by the proposid «se under norma 1 operating conditio'ns

as wi i 1 as d»~ iny, mech~nical roal function and htssan error;

like l y destruction of wet!ands and flora and fauna; impact

of sj,te preparation on drainage i f the area 'in question,

, specially as it rels tes to flood control; impact of si te

preparation and facility operations on land erosion;

20

21
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27

28

29
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j.s'! Lx<ept for heavy industry uses, as defined in section

~ hi s chaptci manufsctur5ng uses not in existence and

ict ivy use of thi date of enactment of this chapter are

.i] lowed i n the Coo.-t.al i'one by permit only, as provided for

i« I r f hi s si c t ion� . Any non-cnnforming uge in exiS tence and

I n ~ I   ' v'' use 0» the i f fective date of thi s chapter shall not

h< prohihi t i d hv this chapter. Al 1 expansion or extension of

«i n-conforming manufacturing uses, ag defined herein, and all

~ xpsnsion nr extension of uses for which a permit ig issued

purs«ant in this chapt~ r, are likewise allowed only by permit.

i'rnvided, th,>t no permi t may be granted under thi s chapter

un}ess the county nr municipality having ]uriedic t inn has first

approved the use in q»cation by zoning procedures provided by



effect of site preparation and facility operations on the 1

quality and quantity of surface ground and sub-surface

cooling, effluent removal, and other purposes; in addition, 4

but not limited to, likelihood of generation of glare, heat, 5

noi se, vibr tion, radiation, electromagnetic interference 6

a>id obnoxious odors,

�! Economic effect, including the i.umber of !obs

c:rested and the income which wi11 be generated by the

wages and salaries of these Jobs in relation to the amount 10

.->f lancl required, end the amount of tax revenues potentially 11

accruing to State and local government. 12

�! Aesthetic effect, such as impact on scenic 13

beauty of the surrounding area. 1.4

�! Number and type of supporting facilities required 15

and the impact of such facilities on all factors listed in

this subsection.

�! Effect on neighboring land uses including, but

not limited to, effect on public access to tidal waters,

effect on recreational areas, and effect on ad!scent

residential and agricultural areas.

�! County end municipal ccmprehensive plane for

the development and/or conservation of their areas of

!urisdiction.

$ 7005. nistration f th s c ter

 a! We State Planning Office shall a4ainiater this

chapter. All requests for permits for manufacturing land

uses and for the expansion or extension of non-conforming

uses as herein defined in the Coastal Zone shall be directed

to the State Planner. Such requests must be in writing and
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water resources, such es the use of water for processing, 3



Enviroi~nental, Impact Statmnent. The State Planner shall hold a

public hearing and may request further information of the

sppli ~an;.. The State Planner shall first determine whether the 6

propost.d use is, according to this chapter and regulations

issued pursuant thereto, �! s heavy industry use under section 8

70 >3;  ?! a uae allowable only by permit under section 7004; or 9

�! a .~se requiring no action undez' this chapter, The State 10

t'i;.nn r shall then, if he determines that section 7004 applies, ll

reply to the request for s permit within ninety  90! days of

rr « ipt of the said request for permit, either granting the

request, denying same, or granting the request but requiridg

modi fications; he shall state the reasons for his decision.

ib! The State Planner may issue regulations including,

but not limited to, regulations governing dispositi.on of

12

13

15

16

17

permit requests, and setting forth procedures for hearings

before himself and the Board. Provided, that all such regula- 19

tions shall be sub!ect to approval by the Board, 20

 c! The State Planner shall develop and propose a compre- 21

hensive plan and guidelines for the State Coas'tel Zone Industrial 22

Control Board concerning types of manufacturing uses deemed

acceptable i.n the Coastal Zone and regulations for the further

i laboration of the definition of 'heavy industry' in a manner

ronsistent with the purposes and provisions of this chaptez.

Such plan and guidelines shall become binding regulations upon

adoption by the Board after public hearing. The Board may altez

'a 1.'i regula tions at any time af ter a public hearing. Provided,

that any such regulations shall be consistent with sections

7003 and 7004 of this chaptex'.
- 8-

23

25

26

27

28

29,

30

31

must include �! evidence of approval by the appzopriate county 1

or municipal soning authozities, �! a detailed description of 2

the proposed construction and operation of the use, and �! an 3



 d! The State Planning Office and all agencies of State

goverxssent shall assist the State Coastal Zone Tndustrial Control

Board in developing policies and procedures, and sha11 provide

the Boaxd with such information as it shall require.

ll>06. State Coastal Zone Industrial Contxol

The;-e ia hereby Created Z State COaetal ZOne lnduetrial

Cont r ol aboard, Mhich shall h*ve ten �0! voting members. Five

t'» o f these shall be regular members appointed by the Governor

and onfirmed by the Senate. No more than two �! of the regular

m-.m~i.rs shall be affiliated with the same political party. At

lease one regular membex shal 1 be a resident of Sew Castle

County, one a resident of Kent County and one a resi.dent of

Sussex County, provided that no more than two residents of any

county shall serve on the Board at the same time. The additional

five �! members shall be the Secretary of Natural Resources and

nvironmental Control, the Secretary or Cotunity Affairs and

Economic Development, and the Chairmen of the Planning Cossais-

sions of each county, who shall be ex-officio voting members.

The term of one appointed regular member shall be for one �!

year; one for two �! years; one for three �! years; one for

four �! years; and the Chairman, to be designated as such by

the Governor, and serve at hi ~ pleasure. Thereafter, all

regular members shell be appointed for five year terms. The

:;.~~bere shall receive na compensation except for expenses. Any

member' of the Board with a conflict of interest in a matter in

question shall disqualify himself from consideration of that

matter. A maf ority of the total membership of the Board less

thos» disqualifying themselves shall constitute a quorxsa. A

ma]ority of the total membership of the Board shall be necessary

to make a final decision on a permit request.
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to State Cba I Zone I
r a antro r 2

 a! The State Coastal Zone Industrial Control Board shall 3

have the power to hear appeals fraa decisions of the State

Planner made under, section 7005, The Board may affirm or re- 5

v~ rse the decision of the State Planner with respect to

spp>i",sbi1ity of any provision of thi s chapter ta a proposed

use; it may modify any permit granted hy the State Plannez',

grant a permit denied by hire, deny a pezmit, or confirm hia

@rant of a permit. Provided, however, that the Board may gz'ant

r'o >=e~~it for uses pzohibited in section 7003 herein,

 h! Any person aggrieved by a final decision of the State

Planner ender section 7005 <a! may appeal same under this

~ectian. Appellants must file notice of appeal with the State

Coastal Zone Industrisl Control Board within fourteen �4! days

following announcement by the State Planner of his decision.

'l'I c State Coastal Zone Industrial Control Board must hold a

hearing and render its decision in the fozm of a final order

within sixty �0! days following receipt of the appeal notifi-

cation.

 c! Whenever a decision of the State Planner concerning

a permit request is appealed, the Board shall hold a public

hearing at which the appellant may be represented by counsel.

A11 proceedings in such a hearing shel I be made a mattez' of

record and a trsnscr'pt or recoz'ding af all proceedings kept,

the public may attend and be heard.

 d! The Board shall publicly announce by publication in

least one newspaper of dai ly publication in the county in

<.'--.ich the site designated in the request is wholly or princi-

pall.y located and in at least one newspaper of daily publication

10-
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days pxior thereto.

$ 7008. A cele co Su eriox' Court 4
Any person aggrieved by a final order of the State Coastal 5

r"..rc. lmdusrrial Control Board under section 7007 may appeal the 6

Board's decision co Superior Court in and for the county of the 7

locaei~n of the land in question. Likewise, Che State Planner 8

may appeal from any modification by the Boaxd of his ru1ing.

The appeal shall be co|msenced by filing notice thereof vith 10

.. up-'. !or Courc not more than twenty �0! days following announce- 11

ment of the Board's decision. The Court may affixm the Board's 12

order in its entirety, modify same, or reverse said order. In

either case, the appeal shall be based on the record of pro-

ceedings before the Board, the only issue being vhether the
Board abused its discretion in applying standards set forth by

this chapter and regulations issued pux'suant thereto Co the

facts of. the particular case. The Superior Court may by rule

prescribe procedure by vhich it vill receive, hear, and make
disposition of appeals under this chapter.

Provided, that no appeal under this chapter shall stay any

cease and desist order or in!unction issued pursuant to this

chapter.

If Superior Court rules ChaC a yexmit's denial, or re-

strictions imposed by a granted permit, or the operation ot

section 7003 or section 7004 of Chis chapter, i ~ an unconsti-

rucional Caking vitbout just caspensation, Che Secretary of

rbc S are Department of Wtural Resources and Envirotssental

Control may, through negotiatiotn or condemnatCon proceedings
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under Chapter 61 of Title 10, acquire the fee simple or any

lesser interests in the land. The Secretary must use thia

authority within five years from the date of the Court's ruling,

for after said five years have elapsed the permit must be granted

ss applied for if the land haa not been acquired under this

author,ty.

7010. Cease and Desist Ord r

Ibe Attorney General shall have the power to issue a

. esse and desist order to any person violating any provision

of' this chapter ordering such person to cease and deaiat from

Rue.'h violation . Provided, that any cease and dea i at order

issued pursuant to this section shall expire �! after thirty

�0! days of ita issuance, or �! upon withdrawal of said order

by the Attorney General, or �! when the order is superseded

by an injunction, whichever occurs first.

7011. Penalties

Any person who violates any provision of this chapter shall

be fined not Imore than $50,000 for each offense. The continu-

ance of an activity prohibited by this chapter during any part

of a day shall constitute a separate offenae. Superior Court

shall have exclusive original jurisdiction over offenses under

this chapter.

The Court of Chancery shall have jurisdiction to enjoin

violations of this chapter.

5 7013. i 1

All laws or ordinancea inconaiateat with any proviaion

pf this chapter are hereby superseded to the extent of the

inconsistency. Provided, that present and future soning pc+era
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of all counties and municipalities, to the extent that said

powers are not inconsistent with this chapter, shall not hereby 2

be impaired; and provided that a permit granted under this chapter 3

$ 7014. Severabilit and vi Clause

If any provision of this chapter, or of any rule, regulation, 7

or order promulgated thereunder, or the application of any such

provision. regulation, or order to any person or circmstances

shall be held invalid, the remainder of this chapter or any

regulations or order promulsated pursuant thereto or the appli-

cation of such provision, regulations, or order to persons or

circumstances other than those to which it is held invalid,

shall not be affected thereby."

lO

12

13

shall not authorize a use in contravention of county or municipal 4

zoning regulations. 5



APPENDIX I

WASHINGTON

Act 286-1971, 1st extraordinary session  The Shoreline Management Act!.

Initiative 43  The Shorelines Protection Act!.

Act 45-1970, 1st extraordinary session  The Thermal Power Plant Siting
Act of 1970! [Chapter 80.50 of the Washin ton Annotated Code].

Guidelines for Thermal Power Plant Siting Applicants. [Washington
Administrative Code 463-12-010 et ~se .].
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ENGROSSED SUBSTITUTE HOUSE BII L NO. 584

hy Committee on Natural Resources
and EmOLogy
 Original ly sponsored byx
Representatives Julin, Aiarsb,
Brown, Kiskaddon, Zimmerman
and Smythe--by ExeCutiVe request!

State of Washington
42nd Leg i el a tur e
pirmt Emuraardihary Emasieh

Read first time Match 31. 197l, and passed to second reading.

1 AN ACT Relating to shoreline areas; adding nev sections to Title 90

2 NCN as a nev chapter therein; defining crimes; prescribing

3 penalties; making an appropriation: authorizing an alternative

4 to Initiative 43; and declaring an effective date and

emergency.

6 HF. IT EN ACTE0 By THE LECISLATHRE OP THE STATF. 0F NAsHINGTQN:

ygw SECTIona Section 1. This chapter shall be tnovn and may

21 order to protect the public interest associated vith the shorelines

22 of the state vhxle, at the . same time, recognizing and protecting

23 private property rights consxst nt vith the public interest. There

24 is, therefore, a clear and urgent demand for a planned, rational, and

25 concerted effort. !nint ly performed by federal, state, and Local

26 governments, to prevent the inherent hara in an uncoordinated and

27 piacemoal development of the state's shorelines.

1-
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8 be cited as the "Shoreline Nanageeent Act of 1911".

9 SECgtON, Sec, 2. The legislature -finds that the

10 shorelines of the state are among the most valuable and fragile of

11 its natu~el resources and that there is great concern throughout the

12 state relating to their utili,zation. protection, restoration, and

13 pres.rvation. In addition it finds that ever increasing pressures of

14 additional uses are being placed on the shorelines necessitating

15 increased coordinxtlon in the management and development of the

16 shorelines of the state. The Legislature further finds that much of

17 the shorelines of tho state and the uplands adjacent thereto are in

18 private ovnarship; that unrestricted construction on the privately

19 ovned or publicly ovned shorelines oi tbe state is not in the bestd

20 public interest; and therefore, coordinated planning is necessary in



tt is the policy of the state to provide for the aanageaent of

2 the shorelines of the state by planning for amd fostering all

3 reasonable and appropriate uses. This policy is designed tW insure

thr development of the u shorelines in a mann r vhich, vhile alloving
5 for limited reduction of rights of the public in the navigable

6 vaters, vill promote and enhance the public interest. This policy

7 contemplates protecting against adverse effects to the public health,

8 the land and its vegetation and vildlife, and the voters of the state

9 mnd tiiezr aquatic ii! e, v bile protecting generally public rights of

10 naviqatzon and corollary rights incidontal thereto.

lhe legislature declaron that the interest of all of the

�! Recognize and protect the state-vide interest over local18

19 interest;

�! Preserve the natural character of the shoreline;20

�! Result in long ters over short ters benefit;21

�! Protect the resources and ecology of the shoreline;

�! Increase public access to publicly ovned areas of the23

24 shorel!.nesl

�! Increase recreational opportunities for the public in the25

26 shoreline;

�! Provide for any other element as defined in section 11 of
j21

28 this 1971 act deemed appropriate or. necessary.

29 Xn the implementation of this policy tho public's opportunity

30 to en joy the physical and aesthetic gualities of natural shorelines

31 of the statr shall bo preserved tc the greatest eztent foasible

32 consistent vith the overall hest interest of the state and the people

33 generally. To thio ond uses shall be preferred vhich are consistent

2
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12 people shall bo paramount in the management of shorelinos of

'l3 stato-vide signif icance. The department, in adopting guidelines for

shorelines of state-vide significance, and local government, ia

15 developing master programs for shorelines of state-vide significance,

16 shall give preference to uses in the folloving order of preference

17 vhich:



1 vith control of po! lut ion nh»3 prevent ion of dana»!e to tb~ natural

2 environment, or are»»n  [ue to or depen»!cnt upon uu» of the ..tnt»»n

3 shoreline. Alterations of th» natural condition ot the shor» lin» s of

U the strata, in those 1inite»3 instances vh».n authorized, ' hell b»' given

5 priority or single foui iy residences, ports, shoreline re»creational

6 uses including but not limited to parks, marinas, piers, and other

7 improvements facilitating public access to shorelines of thv state,

8 industrial and commercial developments vhich are particularly

»! dependent on thoir location on or use of the shorelines of the state

10 and other development. that vxlL provi»ie an opportunity for

11 substantial numbers of the people to on!oy the .horelines of the

12 stat e.

13 permitted uses in the ~ horelines of the state shall bo

desiqne»! and conducted in a manner to minimize, insofar as practical,

15 any resultant damage to the ecology and envi.ronnent of the shoreline

16 area and any interfereucu vith the public's use of the eater.

SZ�»!! ~go»,:a sec. 3. As used in this cha pter, unless the17

18 context othervise requires, the folloving definitions and corcopts

1»! apply:

20 �! Administratien:

 a!»»Oep»»rtaent»» annus the depattment of ecology!21

 b! "Director" means the director of t' he department of

23 ecology;

 c!»»Local govnrnnent»» ~esne any county. incorporated city, or

76 tovn vhich contains vithin its boun»laries any lands or»»stern s»>h1ect

26

27

28

29

30

31

individual, par tnt rsl»i p, corpor ation, d! aper -on'» senna an

33 association, organizat.ion, cooperative, pub1ic or ~ unicipal

-3-
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'I corliormt icn, or agency of 'the state or local governmanta!. unit
2 hov»ver d»sigiimted;3  n!» liner ing I>o std» means the shorol ine hearings board
4 established hy this ch.il ter.

�! G agraphical;6  a!»zxtt»mc Lov fide» means the invest line on the land
7 reached hy 4 recril tnt! t ide;

 b'! »Otdinary Iii.lh vater mark» On all lakes, stream , and
g tidal water is that. mark that vill be found hy examining the tied nnd
10 banks and a certaintng vh»re the presence and action of vater- are so
'}1 common and usual, and so long continued in all ordinary years, as to
12 mark upon the soil a ch»rmcter distinct from that oF the abutting
13 upland, in respect to vegetation as that condition exists on the
14 ef fective date of this chapter or as it may naturally chanqe
35 thereafter. PHOVIDFD, That in any area vhere the ordinary high vater
136 mark cannot be found, the ordinary high vater mark ad]oininq
17 saltvater shall be th» line of mean higher hiqh tide and the ordinary
18 high vater mark ad3oining fresh vater shall be the line of sean high
19 water;

2D
 c!»shorelines of the state" are the to'tal of all

2'I "shorelines» and»shorelines of state-vile signif icanceiI vithin the
22 state ~  d!»Shorelines» means all of the voter areas of the state,
23

 e!»shorelines of state-vide significance" seams tbe
32 follovinq shorelines of the state:

 i! The area betveen the ordinary high water ear'k and the
33

24 including reservoirs, and their associated wetlands, together with
25 the Lands underlying them; except  i! shoxelines of state-vide
26 signif icance;  ii! shorelines on segments of streams upstream of a
2'I point vhere the mean annual flow is tventy cubic feet prr second or
28 less and the «etlands associated vith such upstream segments; and
29  iii.! shorelines on lakes l»ss than twenty acres in size and wetlands
30 associated with such small lakes;



1 vestcrn boundary of the state from Capo Disappoin'tment ou the south
2 to Cape Plattery on the north, including harbors, bays, estuaries,

3 and inlets;

4  ii! Those areas of Puqet Sound and ad lucent salt vaters and
5 the Strait of Juan de Puca between the ordinary high water mark and
6 tbe line of extrcme lov tide as follovs:

7  A! Hisqually Delta -- from Devolf Bight to Tatsolo point,
e  B! Birch Bay -- free Point Rhitehern to Birch Point,
9  C! 1!ood Canal -- from Tala Point to Foulveather Bluff,

 D! skaqit Bay and adjacent area -- irom Brown Point to, Yokeko
10

11 Poi,nt, and

 B! padilla Bay -- from Nacch point to william point;'12

13  iii! Those areas of puget Sound and the Strait of Juan de
14 Puca and a& jacent salt vaters north to the Canadian line and lying
15 seavard from tho line of extreee !ov tide;

 iv! Those lakes, vhether natural> artificial or a combination16

17 thereof, vith a surface acreage Of one thousand acres or more

18 aeasured at the ordinary high vater mark:

 v! Those nat.ural rivers or segments thereof as follovs:
 A! Any vest of the crest of the Cascade range downstream of a

'lq

2a

21 point vhecc the mean annual flov is measured at one thousand cubic
22 feet per second oc more,

 B! Any east of the creat of the Cascade range dovnstream of a23

 f! vvetlands" or "vetland areas" means those lands extending30

31 landward for tvo hundred feet in all directions as measured on a
32 horizontal plane fcom th ordinary high vater mack: and all marshesj
33 bogs, svampe, f loodvays, river deltas, nnd flood pie ins associated

-5-
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24 point vhere the annual flov is measured at tvo hundred cubic feet per
25 second or moro, or those portions of rivers east of the crest of the
26 Cascade ranqe downstream fran the first three hundred square miles of

27 drainage area, whichever is longer;

28  vi! Those wetlands associated vith  i!,  ii!,  iv!, and  v!

of this "ubsection �!  e!;



1 vith the streams, lakes and tidal vaters vhich are subject to the
2 provisions of this act; the same to be desiqnated as to location by
3 the department of ecology.

�! procedural terms:5  a! 9duidelinesa means those standards adopted ta implement
6 the policy of this chapter for regulation of use of the shorelines of
7 the state prior to adoption of master programs. such standards shall
B also provide criteria to local governmonts and the department in

developinq master programs;

10
 b! "Nest< r program", shall mean the comprehensive use plan for

11 a described area, and the use regulations together vith maps,
12 diagrams, charts or other de.crxptive material and text, a statement
13 of desired goals and standarus developed in accordance vith the
14 policies enunciated in section 2 of this 1971 act;

 c! "state master progras" is the cumulative total af all
16 easter programs approved or adopted by the department af ecology;

 d! "Development" seams a use consisting of the construction
1718 ar exterior alteration of structures; dredging; drilling: dumping;
19 filling; reaoval af' any sand, gravel or ainerals; bulkheading:
20 drivinq af piling; placing of obstructionsi or any project of a
21 permanent or temporary nature vhich interferes vith the normal public
22 use of the surface of the vaters overlying lands subject to this
23 chapter at any state of eater level;

24
 e! esubstantial developaent" shall sean any development of

25 vhich the total cost or fair market value exceeds one thousand
26 dollars, or any development vhich materially interferes vith the
27 normal publi.c use of the vater or shorelines of the state; except
28 that the fol loving shall not be considered substantial developments
29 for. the purpose af this chapter:

30
 i! normal maintenance or repair of existinq structures or

31 developments, including damage hy accident, fire or elements:
32  ii! Construction of the normal protective bulkhead common to
33 single family residences 

6-
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1  iii! taergency construction necessary to protect property

2 from damage by the elements;

3  iv! construction of a barn or similar agricultural structure

on vetlanhs;

5  v! Construction ot modification of navigational aids such as

6 channel aarhees and anchor buoys;

7  vi! Construction on vetlands by an ovnor, lessee or contract

8 purchaser of a single fa ~ ily residence t'or his ova usa or for the use

9 of bis faaily, vblch residence does not ezceed a height of

10 thirty-five feet above average grade level and vbicb meets all

11 requirements of the state agency or local government having

12 jurisdiction thereof. other than regukraaents imposed pursuant to

13 this chapter.

14 gg ~ !! a SeC. 4. The shOreline management PrOgraa of

15 this chapter shall apply to the shorelines of the state as defined in

'16 this act.

17 ~~a~ SaC. 5, Thia Chapter establishes a cooperative

18 prograa of shoreline man4goaent betveen loc4l governaent and tbe

19 state. Local government shall have the primary responsibi.lity for

20 initiating and administering the regulatory program of this chapter.

21 The departaent shall act primarily in a supportive and reviev

22 capacity vith primary eaphasis on insuring compliance vith the policy

23 and provisions of this chapter.--.

24 ~u ~CZ'IOH, SeC. 6. �! aithin Oae hundred tventy days from

25 the effective date of this chapter, the depart~ant shall subait to

26 all local governments proposed guidelines consistent vith section 2

27 of this 1971 act for:

28  a! Development of master programs for regulation of the uses

29 of shotnl ines; and

30  b! Develupment of muster ptOgrama fOr regelation of tbe uaes

31 of' ahorel ines of state vide nigni f icance.

32 �! within sixty hays from receipt of such proposed

33 guidelinesv local governments shall submit to the department in

-7-
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1 «ziti«q proposed changes, if eny, and comments upon the proposed
2 guidelines.3 �! Theres fter and w! thin one hundred tventy days from the

subaission of such proposed guidelines to !.ocal governments, the
5 depactment, after review and consideration of the comments and
6 suqqestions

submitted to it, shall resubmit final proposed
7 guidelines.8 �! uitbrn sixty days thereafter public hearings shall be held
9 by the department in Olympia and Spokane, at «hich interested public
10 and private parties shall have the opportunity to present statements
11 and views on the proposed guidelines. 'Hotice of such hearings *hall
12 be published at least once in each of the three veeks immediately
'13 preceding the hearing in one or aors newspapers of general

circulation in each county of the state.15 �! Vithiu ninety days follovinq such public hearinqs, the
16 department at u publiC hearing tO he held in Olympia Shall adOpt
17 guidelines.! zw spcTIog~ sec. 7. �! local govornaents are directed with
18

�! Xf any loca» government fails to subai.t a Letter as
2425 provided in subsection �! of this section, or fails to adopt a
26 mestee pxouram for the shorelines of the state within its
27 Jurisdiction in accordance vith the time schedule provided in this
28 chapter, the department shall carry out the requirements of section 8
29 of this 1971 act and adopt a master program for the shorelines of the
30 state within the !urisdictipn of the local government.31 cg .~op«sec. A. Local governments aru directed with
32 regard to shorelines. of the state within their various Jurisdictions
33 as follovs:

EBHB 584

19 reqard to shorelines of the state in their various jurisdictions to
20 submit to the director of the department, within sir months from the
21 ef fective dafe of this chapter, letters statin'g that they propose to
22 com lute an inventory and develop master programs for these
23 shorelines as provided for in section 8 of this 1971 act.



1 �! To complete v ithin eighteen months af ter the ef fective
2 date of this chapter, a comprehensive inventory of such shorelines.
3 much inVnutnry shall inC!udge hut net, be limited tO the qeneral

ovnorship patterns of the lands located therein in terms of public
5 and private ovncrnhip, a survey of the general natural
6 characteristics thereof, present uses conducted therein and initial
1 projected uses thereof;
e �! To develop, vithin eighteen months af'ter the adoption of
9 quidelines as provided in section 6 of this 1971 act, a master

10 program for regulat.ion of uses of the shorelines of the state
11 consistent vith the guidelines adopted.
12 JEST gP+Joy~ Sec. 9. Baster programs or segannts thereof
13 shall become effective shen adopted or approved by the department as
1a appropriate. 'Nithin the time period providod in section 8 of this
15 1971 act, each local government shall have submitted a master
16 program. either totally or by segments, for all shorelines of the
17 state vithin its jurisdiction to the department for reviev and

16 approval.

�! As to those segments of the master program relating to
19

20 shorelines, they shall be approved by the department unless it
21 determines that the submitted segments are not consistent vith the
22 policy ot section 2 of this 1911 act and the applicable guidelines.
23 If approval in denied, the department shall state vithin ninety days
2a from the hate of submission in detail the precise facts upon vhich
25 that. decision is basnh, and shall submit ao' the local qovcrnment
26 suggested modifications to the program tc ma'ke it consistent vith
27 asid policy and guidelines. The local government shall have ninety
26 days af ter it receives recommendations from the department to make
29 modif ications designed to eliminate t' he r neon..istencies and to
30 resubmit the. program to tbe dopa" tmen. for approval. Any resubmitted
31 proqram shall ta'ke cf feet vhen aud in such form and content as is
32 approved hy the department

�! As to those segments of the master program relatinq to

ESHB 5B4



shorelines of n'tate-wide significance the department shall have full
2 authority follovtng review and evaluation of the suhmission by local
3 government to develop and adopt ' an alternative to the local
4 governmentI proposal ii in the department's opinion the proqrae
5 submitted does not provide the optimum implementation of the policy
6 of this chapter to satl. fy the state-wide interest. Zf the
7 sub~ission by local government ia mot approwed, the department shall
0 suggest modif ications to the local qovernment within ninety days from
9 receipt of the submission. ' The local government shall have ninety
10 days after it reserves said modii ice tions to conszder the same and
11 resubmit a master. program to the department. ThereafteC, the
12 departaent shall adopt the resubmitted program or, if the department
13 determines that said program does not provide for optimum
ln implementation, it may develop and adopt an alternative as
15 hereinbefore provided.�! In the event a local government has not coaplied vl,th the
'1617 requirements of section 1 of this 197! act it may thereafter upon
le vritten notice to the department elect to adopt a easter program for
19 the shorelines within its Jurisdiction, l.n vhich event it shall
20 coaply with the provisions established by this chapt'er for the
21 adoption of a master program for such shorelines.
22 Opon approval of such master program by the ' departaent it
23 shall, supersede such master proqras as may have been adopted by 'the
24 department for such shorelines.25 !tys yacgtow~ sec. 10.' �! 'The master proqrams provided for
26 in this chapter, vheu adopted and approved by the department, as
27 appropriate, shall constitute u!te regulati,ons for the various
28 shorelines of the state. -Xn preparinq the easter programs, and any
29 amendment- thereto, the department and lccal governaents shall to the
30 extent feasible;31  a! Utilizv a systesatic interdiscl.plinary approach vhich vill
32 insure the inteqrated use of the natural and social sciences and the
33 environmental design arts; I
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1  b! consult vith and obtain the comments of any federal ~
2 state, regional, or local agency having'any spncia! expertise vith
3 respect to any environmental impact;
4  c! consider all plans, studies, surveys, inventor ies, and

systems of classif icat ion made or being made by federal, state,
6 rogional, or local agenc!es, by private individuals, or by
7 organixations dealing vith pert nvnt shorelines of the state;
8  d! Conduct or support such further research, studies,
9 surveys, and intervievs as are deeaed necessary;
10  e! Utilixe all available information regarding hydrology,
11 geogxaphy, topography, ecology, economics, nnd other pertinent data;
12  f! Employ, vhen feasible, all appropriate, modern scientific
13 data processing and computer techniques to store, index, analyxe, and
14 manage the information gathered.
15 �! .The master programs shall include, vhen appropriate, the
16 folleving:

 a! kn economic development element for the location and
18 design of, industr es, transportation facilities, port facilities,
19 tourist facilities, commerce and other developments that are
20 . particularly dependent on their location on or use of the shorelines
21 of the state;

 b! i public access element making provision for public access
22

23 to publicly ovned areas;
 c! A recreational element for the preservation and

25 enlargement of recreational opportunities, incluhinq nut not limited
26 to parks, tidelands, benches, and recreational arvas;

 d! A circulation element consisting of the general location
27
28 and . extent of existing and proposed eager t horoughfares,
29 transportation routes, terminals, and other public utilities and
38 facilities, all correlated vith the shoreline use alement;
3'I [e! 1 une element. vhiCh considers the proposed general
32 distrihution anh general location and extent of t' he use on shorelines

and ad!scent land areas for housing, business,' industry,

SBHB 584



1 transportation, «gricelture, natural resources, recreation,
2 education, public buildings «nd grounds, and other categories of
3 public and private uses of the land:
4  f! A conserv«tion element for the preserv«t.ion of natural
5 resources, 'includi.ng but not limi.ted to scenic vistas, aesthetics,
6 and vital estuarine areas for fisheries and vildlife protection;
7  g! an historic, cultural, scientific, and educational elesent
8 for the protection and restoration of buildings, sites, and areas

having historic, cultural, scientificv 'or educational values; and
10

 h! hny other element deemed appropriate or necessary to
ll ef Ecctu«te tho policy of this act.

12
�! The master programs shall include such aap or s«ps,

13 descriptive text, diagrams and charts, or other de criptive materia!,
14 as are necessary to provide for ease of understanding.

15
�! Baster proqr«ms vill reflect that state-ovned shorelines

16 of the state are par ticularly adapted to providing vilderness
17 beaches, ecological study areas, and other recreational activities
18 for the public and vill give appropriate special consideration to
19 sa me.

�! Fach master program shall contain provisions to allov for
20
21 the varying of the application of use regulations of the program,
22 including provisions for permits for conditional uses and variances,
23 to insure that strict ispleaentation of a program vill not cteate
24 unnecessary hardships or thvart tho policy enumerated in section 2 of
25 this chapter. Any such varying shall be alloved only if
26 extraordinary circumstances are shovn and the public interest suffers
27 no substantial detriment«L eft'ect.. The COnCept Of this SubeeCtiOn
28 shall be incorporated in the rules adopted by the departaent relating
29 to the establi.hment of a permit system as provided in section 14�!
30 of this chapter.

sr :TyOua Sec. 11. �! mhenever it shall aPPear to the
31
32 director that a master program should be developed for a region of
33 the shorelines of the~tate vhich includes lands and vaters located
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in tmo or sore adjacent local govern anat !urisdictions, tho di.rector

shall designate ouch region and notify the appropriate units of local

3 gaVarna*nt thareef. tt shall ba the duty nr the natiiind unite tO

develop cooperatively an inventory and master program in accordance

5 vith and vithin tho time provided in section e of this 1971 act.

6 �! at the discretion of the department, a local government

7 easter program may be adopted in segments applicable to particular

8 areas so that imaediato attention may be given to those areas of the

9 shorelines of the state in most need of a use regulation.

!IEv gg~cyo~s sec. 12. All rules and regulations, master10

programs, designations and guidelines, shall be adopted or approved

12 in accordance vith the provisions of RCQ 3a.0a.025 insofar as such

13 provisions are not inconsistent' vith the provisions of this chapter.

la rn addition;

15 �! prior to the approval or adoption by the department of a

16 easter program, or portion thereof, at least one public hearing shall

17 be held in each county affected by a program or portion thereof for

18 the purpose of obtaining the vices and comments oi the public,

19 notice of each such hearing shall be published at least once in each

20 of the three veeks immediately preceding the hearing in one or nor*

21 novspapers of general circulat ion in the county in vhich the hearing

22 is to be held ~

�! All guidelines, regulations, designations or master23

H8Q siCQTO'I. Sec. 13. To insure that all persons and

30 ent it les having an ' inyerent in tho guidelines and master programs

31 developed ur der this chapter are provided vith a full opportunity for

32 involvement in both their development and implementation, the

33 department and local 1ovexneonto shall:
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2a programs adopted or approved under this chapter shel.l be available

25 for public inspection at the office of the departaent or the

26 appropriate county auditor and city clerk ~ The terms eadopt" and

27 "approve" for purposes of this section, shall include modifications

28 and rescission o E guid el i.nee.



1 �! na k< ~ ruannnnh! e ~f f Orta tO infOrm the penp'ie O j the State
2 about. t!ie shorr line management program of this chapter and in the

prrfnrm inca o! the r~sponsihliities provided in this chapter, shall
not only lnv tn !faut activnly encourage particip«tion by al! persons
and private gtoups and entities sho«inq an interest in! shoreline

6 management progtams of this Chapter; and
1 �! Invito and encouraqe participation by all agencies of
8 federal, state, and local government, including municipal and public
9 corporations, having interests or responsibilities relating to the

10 shorelines of the state. State and Weal agencies are directed to
11 participate fully to insure that their interests are fully considered
12 by the department and local governaents.

NS'I SF0",Tnw. SeC. 14. �! NO develOpment Shall be undertaken
14 on the shorelines of th state except those vhich are consistent vith
15 the policy of this - chapter and, after adop'tion oi approval, «S
16 appropriate. the applicable guidelines, regulations or master
17 progra~.

�! No substantial development shall be undertaken on

A permit shall be granted:
 a! Prom the effective date of this chapter untLI such time as

22

23
24 an applicabl master program has become effective, only vhen the
25 development proposed is consistent vith:  i! The policy of section 2
26 of this 1971 act; and  ii! after their adoption, the guidelines and

27 regulations of /he department; and  iii! so fax as can be/

20 ascertained, the master program being developed for the area. In the
29 event the department is of the opinion that any pexmit granted under
30 this subsection is inconsistent «ith the policy declared in section 2
31 of this 1971 act or is othervise not authorized by this section, the
32 dopaxtment vay appeal the issuance of such permit «i thin thirty days
33 to the heari~gs bo~rd upon vritten notice to the local government ~nd

14
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19 shorelinr; of thr state vithout first obtaining a permit from the
20 government entity having administrative !urisdiction under this
21 chapter.



1 the permittee;

2  b! After adoption or approval, as appropriate, hy tho

department Or an applicable maeter pregram, On! y Vhan the dOVO!Ops~a<

proposed is consistent vith the applicable ma "ter proqram and th.

5 policy of section 2 oE this l971 act.

6 �! Local government shall establish a program, consistent

7 «ith rules adopted by the department, for the administration and

8 enforceeent of the permit system provided in this section ~ any such

9 system shel] include a requirement that al!. applications and permits

10 shall be subject to the same nublic notice procedures as provided for

'll applications for waste disposal permits for nov operations under ACR

'12 90. 48. 170. 'Ihu administration ot the system so established shall be

13 performed exclusively by local government ~

14  a! such system shall include provisio~s to assure that

15 construct on pursuant to a perm .t «ill not begin or be authorised

'16 until forty-five days Eros the date of final approval by the local

17 governaent or until all review proceedings are terminated if such

18 proceedings vere initiated vithin forty-f ve days from the date of

19 final approval by the local government.

20 �! Any ruling on an application for a permit under authority

21 of this section, whether it be an approval or a denial, s'hall,

22 concurrently with the transmittal of the ruling to the applicant, be

23 filed vith the department nnd thp attorney gen ral.

29 �! Applicants for permits under this section. shall have the

25 burden of proving that a proposed substantial dove jopment is

26 consistent vith the criteria vhich aust be sot before e pereit is

27 granted. Tn any review of the granting or denial of an application

28 for a permit as provided in sert! on l6  l! of this chapter, the person

29 reguestinq the review shall have the burden of proof,

�! Any permit may be rescinded by the issuing authority upon

31 the finding that a p~rnit tee has not complied vith conditi.ons of a

32 permit. In the eVmnt the department is of the opinion that such

33 noncompliance exists, the d~ partment may appeal vithin thirty days to

15-
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1 the hearings board for a rescission of such permit upon vritten
2 notion tn tho loca! qnvnrnmnnt an4 the pereittnui
3 �! The hcldi r Ot a cert if ioatien tres thm . 9OVeiner purmuant
4 to ch ail ter  �. %0 Rcv aha ll not bR required to obta in a perm it u nder
5 thin "action.

6  9! Ho permit shall be required for any development on
7 shorn linen of thn state included «ithin a preliminary or i'inal plat
0 approved by tho applicab!e state agency or local government prior to
9 April 1, 1971, i. f:

 a! The final plat vas approved after April 13, 1961, or the
10

11 preliminary plat vas approved after April 30, 1969, or

12
 b! Sales ot lots to purchasers vith reference to the plat, or

13 substantial development incident to platting or required by the plat>
14 occurred prior to April 1, 1971, and

  c! The development to be sade «ithout a permit ~sets all
16 requirements of the applicable state agency or local govornment,
17 other than requirements imposed pursuant to this chapter, and

�! The development does not involve construction of
18
19 buildinqs, or involves construction on «etlanda of building~ to serve
20 only as community social or redreational facilities for the use of
21 ovners of platted lots and the buildings do not exceed a height of
22 thirty � five feet above av«rage gra.ie level, and

23
 e! The development is completed «ithin tvo years atter the

26 �0! The anplicable state agency or local government is /

26 authorized to approv~ a tinal plat vith respect to shorelines of the
27 state included vithin a preliminary plat approved after April 30,
2S 1969, and prior to April 1, 1971: PBOVKDEDt That any substantial
29 development vithin the plat tr 4 shorelines of the state is authorized
30 by a permit, orantod pursuant to this section, or 4oes not, require a
31 p< rmit as provided in subsection  9! of this section, or does not

ne ot substantial development occurr«d prior to

this chapter ~

32 require a per mit baca u

33 the effective dato of

-16
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1 t11! Any permit for a varianco or a conditional use by local

2 government under approved master progress aust be submitted to the

3 department for its api<rova1 or disapproval.

Nkv S~FCTl<!v. Sec ~ 15. Ni th respect to timber situated vithin

5 tvo hundred feet abut ting 1andvard of the ordinary high rater mark

6 vithin shor<.lines of state-vide significance, the department or local

7 government sha	 allov only select ive commercial timber cut ting, no

8 that no sore than thirty percent of the merchantable t.ross may be

9 harvested in any ten year period of time; peovIDKD, That other

10 timber harvestiug methods may be perm itted in those li.mitod instances

11 vhere the topography, soil conditiOns Or silvtCulture practices

12 necessary for regeneration render selective logging ecologically

13 detrim< ntal: PROVXDZD FUBTNSN, That clear cutting of timber vhich is

14 solely incidental to the pre par7It ion of land f or other uses
15 authorizvd by this chapter may be permitted.

� Ngv sgcggr<N. sec. 16. surface drilling for oil or gas is

17 prohibited in thn vaters of puget Sound north to tho Canadian

18 boundary and the Strait of suan de I'uca seavard f'rom the ordinary
19 high vater mark and on all lands vithin one thousand feet landvard

20 from said sark.

21 szcTros. sec. 17. A shorelines hearings board sitting as

22 a quasi !udicial body is hereby established vhich shall be made up of

23 six members; Three eemb< rs sha3.! be members Of the pollution control

24 hearings board; tvo members, one appointed by the associatiOn of

25 Nashington cities and one appointed by the association of county

26 coemissio«ers, both to serve at the pleasure of the associations; and

27 the state land commissioner or his d«signee. The chairman of the

2S pollution control hearings boar 1 shall be thc chairman of the

29 shore1.ines hearings boar<!. IL decision aust be agroed to by at least

30 four memh<!rs of the hoard to be final. The pollution control

31 hearing<' hoard shall provi te the shorelines app< als hoard such

32 administrative and cl<.rical an;<istance an the latter may require.

33 Tho members of the shoreline appeals board shell receive the

-l7-
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1 coapensat ion, travel, and subsistence expenses as provided in RCII
2 43. 03. 050 and nCW 43. 03.060.

Hru sEcTEnna sec. 18. �! Amy Penmen aggrieved hy anv
granting or dc nying of a permit on shorelines of the state, or

5 rescinding a permit pursuant to section 15 ot this chapter may seek
6 review from the shorelines bearings board by filing 4 request for the

same v! thin thirty days of receipts of the final order. Concurrently
8 vith the filing of any request for reViev vith the board as prOVided
9 in this section pertaining to a final order of a local government,

10 the roquestor shall file 4 copy of his request vith the department
'I 1 and the attorney general. If it appears to the department or the
12 attorney general that the reguestoz has valid reasons to .,eek reviev,

either the department or the attorney general may certify the request
within thirty days after its receipt to the shorelines hearings board

13

14

15 folloving vhich 'thc board shall then, but not otherwise, review the
16 matter covered by the reguestor: pROVIDIED, That the failure to
17 obtain such certification shall not preclude the requestor from
18 obtaining a reviev in the superior court endor any right, to reviem
19 otherwise available to the rogue"tor. Tbe department and the
20 attorney general may intervene to protect the public interest and
2'I insure that the provisions of this chapter are complied vith at any

�! The department or the attorney general aay obtain review E
of any final order granting a permit, or granting or denying an25

application for 4 permit issued by a local governaent by filing a
I

vritten request with the shorelines appeals board and the appropriate
26

27

28 local government within forty-five days froa the date the final order
24 vas filed as provided in subsection �! of soction 14 of this 1971

30 act.

�! The reviev proceedings authorised in section 18�! and �!31

32 of this 1471 act are subject to the provisions of chapter 34r04 RCM
33 pertaining to procedures in contested cases, Tbe provisions of

-18
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1 chapter 43.218 RCV and thc regulations adopted pursuant thereto by

the pollution control hearings board, insofar as they are not

3 inconsistent vith ch«pter 34 ~ 04 1C«i relating to the procedures for

. 4 the conduct of hearings and Judicial veviev thereof, ~hail be

5 «pplicable to a!l requests for revie«as provided for in section

6 18 l! and �! of this 1971 act ~

7 �! Local government aay appeal to the shorelines hearing

8 board any rules. regulations, guidelines, designations or easter

9 programs for shorelines of the state adopted or approved by the

10 dep«rtment vithin thirty days of the date of the adoption or

11 approval. The board shall nake a final decision vithin sixty days

12 folloving the hearing hold thereon.

13 ~  a! Zn an appeal relating to a master program for shorelines,

the board, af ter full consideration of the positlpns of tho local

16 government and the department, shall determine the validity of the

16 master program. If the board determines that said program;

17  i! is clearly erroneous in light of the policy of this

18 chapter; or

19  ii! Ccnstitutea an implementation of thin Chapter in

20 violation of constitutional or statutory provisions; ar

21  iii! is arbitrary and capricious; or

 iv! vas developed vithout fully considering and evaluating22

23 all proposed master programs submitted to the department by the loca!.

24 government; or

 v! «as not adopted in accordance vitb reguired procedures:25

26 the board shall enter a final decision declaring the program invaiid,

27 remanding the master program to the department «ith a statement ot'

28 the reasons in support of. the determination, and directing the

29 department to adopt, after a thorough consultation vith the affected

30 local government, a nev master program. Unless the boned m«kes one

31 or sore of tho dotermin«tions as hereinbefore provided, the bo«rd

32 shall find the master program to bc valid and enter 4 final decision

33 to that ef feet.
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1b! lu an appeal relating to a master program for shorelines
2 of stats-v lho siqn ilicance the board shall approve the master program
3 a !o1 t  4 by tl e h apartment unless a cvocal government shall, hy elmer
4 anh ronvincl nq evidence and argument, persuade 'the board that tho
5 seater program approved by the department is inconsistent vith tho
6 policy cf sect!on 2 of this chapter and the applicable guidelines.
7  c! fn an appeal relating to rules, regulations, guidelines,
g master programs uf state-vide signi.ficance and designations, the
9 standard of reviev provided in BCM 34.04.070 she'll apply.

10 �! Rulc s, regulations, designations, master programs and
11 guidelines shall be subject to reviev in superior court, if
12 authorized pursuuut to RCV 34,04.070: PHOVIDRR, That no revicv shall
13 be granted by a superior court on petition from a local government
'l4 unless the local government shall first have obtained reviev under
15 subsection 14! of this section and the petition for court reviev is
16 filed vitbin three aonths after the date of.final decision by the
17 shorelines hearing board ~

RFH SscTQOV. Sec. 19 ~ The departaent and each local
government shall periodically reviev any master programs undor its

20 jurisdiction and make such adjustments thereto as are necessary.
2'1 Tach local government shall subait any proposed adjustments, to the
22 department as soon as they are coapleted. }lo such adjustment shall
23 become effective until it has been approved by the department.

HEu SECTION. Sec. 20. The department and local governments
24

25 are authoriued to adopt such rules aa are necessary and apprOpriate
26 to carry out the provisions of this chapter.

27 ll E'0 sgc7io.'i, sec. 21. The at torney general or the attorney
28 for the local government shall bring such injunctive. declaratory, or
29 other actions as are necessary to insure that no uses are made of the
30 sho+linos of the stafelin conflict vith the provisions and programs
31 of this chapter, and to othervise enforce the provisions of this
32 chapter.

$$C~Og~ Sec. 22 ~ In addition to incurring civil33

20
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1 liability under section 21 nf this 1971 act, any person found to have

2 vilfully engaged in activities on the shorelines of the state in

3 violation of the provisions of this chapter or any of the master

a programs, tales, or regulations adopted pursuant thereto shall be

guilty of a gross misdemeanor, and shall he punished by a tine of not
v

less than tvnnty-five nor more than one thousand dollars or by

7 ieprisonment in the county jai! for not sore than n inety days, or by
8 both sech fine and imprisonment: PROVIDED, Tha+ the fine for the

9 third and all subsequent violations in any five-year period shall be

10 not !ess than five hundred nor sore than ten thousand dollars.

Ra% ggcylos. sec. 23. Any person sub!oct to the regulatory

12 program of this chapter vho violates any provision of thi- chapter or

13 permit issued pursuant thereto shall be liable for all daaage to

la public or private property arising froa such violation, including the

'15 cost o! restoring the affected area to its condition prior to

'le violation. the attorney general or local governaent attorney shall

17 bring suit for damages under this section on behalf of the state or

'18 local governments. private persons shall have the right to bring

19 suit for daaaqes under this section on their ovn hehalf and on the

20 behalf o! all persons similarly situated. If liability has been

21 established for the cost of restorinq an area af fected by a violation

the court shall make provision to assure that restoration vill be

23 accomplished rithin a reasonable tiae at the expense of the violator.

In addition to such relict, including money damages, the court in its

2$ discretion may avard attorney's fees and costs of the nit to the

26 prevailing party.

REu SRC't'Tata Sec. 2tI. In addition tO any other POverS27

28 granted hereunder, the department and local governments aay:

{1! Acquire lands and easements vithin sboreli.nvs of the tate

30 by Purchasev leasev gift, or eminent demain, either alone or in

31 concert with other governmental entities, vhen necessary to achieve

32 implementation of easter programs adopted hereunder:

�! Acoept grants, contributions. and aopropriations from any33

21
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1 aqency, public or priva'te, or individuaL for the purposes of thJs

2 chapter;

3 �! appoint ad«iscry COmmitteeS tO aeaiet in Carryinq Out the

purposes of this chapter;

5 �! Contract for professional or technical services required

6 by it vhich cannot be performed by its employees.

SECTZom. Sec. 25 The department is directed to

8 cooperate fully vith local governments in discharging their

9 responsibilities under this chapter. Punds shall be available for

10 d istrxbution to local qovernments on tho basis of applications for

11 preparation of master programs. Such applications shall bo submitted

12 in accordance vita regulations developed by the depar tment. The

13 department is authorixed to make and administer grants vithin

ln appropriations authoriaed by the legislature to any local geverneent

15 vithin the state for the purpose of developing a maatmx shorelines

16 prograa.

17 Ho grant shall be sado in am aeount in excess of the

18 recipient ~ s contribution to the estimated Cost of such prOgraa.

19 sFc~fos. Sec. 26. The state, through the department of

20 ecology and the attorney general, shall represent its interest before

2'I vater resource regulation aanaqeeentv development, and use agencies

22 of the United Statesv including aaong others, the federal pover

23 commission, environmental protection agency, corps of engineers,

24 department of the i~terior, d*partsent of agriculture and the atomic i

25 enerqy commission, before interstate agencies and the courts vitb

26 regard to activities or uses of shorelines of the state and the

23 program of this chapter. «here fedeial or interstate agency plans,

28 activities, or procedures conflict «ith state policies, all

29 reasonable steps a«ailable shall be taken by tbe state tO preserve

30 the integrity of ite policies.

31 llgu fv'C~~QHa Sec. 27. �! Nothing in this statute shall

32 constitute authority for requiring or ordering the reeoval of any

33 structures, LsprOvemente, dOCke, fille, Or develOpaents plaCed in

22
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92 nav jgable vaters prior to Dec«aber n, 1969, and the consent and

2 authorization,of the state of Nashington to t he impairment of public

3 rights of navigation, and corollary rights incidental thereto, caused

4 by the retention and a«i«ten«nce of said structures, ieproveaentn,

5 docks, f ills or developaents are hereby granted: PROVIDED, That the

6 consent herein given shall not relate to any structures,

7 improvements, docks, fil,ls, or developaents placed on tidelands,

8 shorelands, or beds underlying said eaters uhioh are in trespass or

9 in violation of state statutes.

10 �! Nothing in this section shall be construed «s altering or

11 abridging any private right of action, other than a private right

12 vhich im based upon the impairment of public rights consented to in

13 subsection �! hereof.

1« �! Nothing in this section shall be construed as altering or

15 abridging the authority of the state or local governments to suppress

'16 or abate nuisances or to abate pollution.

'17 1«! Subsection  !! of this section shall apply to any case

18 pending !n the courts of this state on the effective date of this

chapter relating to the removal of structures, i«prove«cuts, docks,

20 fills, or developments based on the impairment of public navigational

21 r ights.

22 Ngg g~CTI0~N sec. 28. The provisions of this chapter shall

23 be applicabl« to all agencies of state govern«eat� counties, and

2a public and»uniCi pal corpOratinna and tO all shorelines of the State

25 ovned or adainisterbd by then.

26 N~N ~~$0/« Sec ~ 29' The lestriotiOnn inPoaed by this act

27 shall. bo considered by the county assessor in establishing the fair

28 market value of the property.

29 N~vu ~r~TTON« SeC. 30. The deP«rtnent of ecology is

30 designated the state agency responsible for the program of regulation

31 of the shoreline" of the state, including coastal shore! ines and the

32 shor< lines of the inner tidal v*ters of the state, and is auth«rived

33 to cooperate uith thr federal government and sister, states and to
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1 receive ben!tf its of any statutes of the united states whenever

2 enact! d which rnlatv to the programs of this chapter.

3 /~ps sfcxggy~ Sec. 31. Additional shorelines of the state

nhal! he designated shorelines of state-vide sxgnif icance only by

5 affirmative action of the legislature.

6 The director of the departaent aay, however, from tiae to

7 time, recosaend to the legislature areas of the shorelines of the

8 state vhich have state-vide significance relating to special

9 economic, ecological, educational. developmental, recreational, or

10 aesthetrc values to be designated as shorelines of state-wide

1 1 significance.

12 Prior to making any ouch recommendation the director shall

13 hold a public hearing in the county or counties whore the shoreline

14 ondor consideration is located. It shall be the duty of the county

15 commissioners of each county where such a hearing i,* conducted to

16 submit their views vith rogard to a proposed designation to the

17 director at such date as the director determines but in no event

18 shall the date be later than sixty days after the public hearing in

19 the county.

SECTIOS. Sec. 32 ~ Ho permit shall be issued pursuant to20

21 this chapter for any new or expanded buildi.ng or structure of sore

22 than thirty-five' feet above average grade level on shorelines of the

23 estate that will obstruct the view of a substantial number of

2n residences on areas adjoining such shorelines except where a master

25 program does not prohibit the same and then only when overriding
26 considerations of the public interest vill be served.

llgv 8RcTfoH. sec. 33. The de part sent of ecology, the27

28 attorney general, and the harbor line commission are directed «s a

29 matter of high priority to undertake jointly a study of the

30 locations, uses and activities, both proposed and exi.sting, relating

31 to the shorelines of the cities, and,towns of the state and subait a

32 report which shall include but not, be lisited to the following:

�! Events le«diag to the establishaent of the various harbor33

28
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1 lines pertaining to cities of the state;

2 t2! The loration of all such harbor lines;

3 {3! The authority for establishment and criteria used in

location of the same;

5 �! Present activities and uses made within harbors and thoir

6 relationship to harbor lines;

7 �! Legal aspects pertaining to any uncertainty and

8 inconsistency; and

9 �! The relationship of federal, state and local governments

10 to regulation of uses and activities pertaining to the area of study.

11 The report shall be submitted to the legislature not later

12 t han Decemher 1, 1972.

13 SeC. 34. 611 state agencies, countieS ~ and

public and municipa!, corporations shall review administrative and

'
 management policies, regulations, plans, and ordinances relative to

16 lands under their respective 5urisdictions ad!scent to the shorelines

927 of the state so as the achieve a nse policy on said land consistent

18 with tbe policy of this chapter, the guidelines, and the master

19 programs for the shorelines of the state. The department eay develop

20 recommendations for land use control for such lands. Local

21 governaents shall, in developing use regulations for such areas, take

22 into consideration any recommendations developed by the department as

23 well as any other state agencies or units of local government.

24 N~u SNCXION~ Sec. 35. Nothinq in thiS chaPter shall af feet

25 any rights established by treaty to which the united States is a

26 party.

N/N REcTvoN, sec. 36. Nothing in this chapter shall obviate27

28 any requirement to obtain any permit, certificate, license, or

29 approval from any state agency or local government.

30 4QQ~TONa Sec. 37 ~, This chapter is exempted from the rule

31 of strict construction, and it shall be liberally construed to give

3? full of feet tn the oh]ectivos an8 purposes f' or which it vas enacted.

NTN SECItON. Seo. 3R, SeCtiOnS 1 thrcugh 37 Of thiS art
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1 shall constitute a ner chapter in Title 90 BC'8 ~

2 XEQ Sr TT0H. Sec. 39. To Carry Out the provi ious of this

3 1971 ect there is appropriated to the department from the general

fund the sum of five hundred thousand dollars, or so much thereof as

5 necessary.

6 sgcTLau, Sec. 40. yf any provision of this chapter, or

7 its applicatf on to any person or legal entity or circumstances, is

$ held invalid, the remainder of the act, or tbe application of the

9 provinfon to other persons or legal entitiem or circumstancen, shall

10 not he affected.

unu S~y/TtnN~ Sec. 41. This Chapter im neCessary for the

immediate preservation of the public peace, health and safety, the

13 support of the state government, and its existing institutions. This

14 1971 act shall take effect on Dune 1, 1971 ~ The director of ecology

15 im authorised to imaediately take such steps as are necessary to

16 insure that this 1971 act is implemented on its effective datei

uEu SSCTIOY, SeC. 42. This 1971 aCt COnstitutes an17

ls alternative to Initiative 43. The secretary of state is directed to

19 place this 1971 act on the ballot in con!unction vith Xnitiative 43

20 at the next ensuing regular election.

21 This 1971 act shall continue in force and effect until tbe

22 secretary of state certifies the election results on this 1971 act.

23 zf af firaatively approved at tbe ensuing regular general election,

24 the act shall continue in effect thereafter.

ouse

peaker

approved lfmy fl, 1971
virh the emeeption of
am item fn section 3
vhieh ie vetoed.

Pas the Senat Nay 4, 1971.

Pres iden t f the Sen



Initiative 43

BE IT ENACTED BY THE PEOPLE OF THE STATS OF WASHINGTO¹
SECTION 1. Title. This act shaH be known and cited as the "Shorelines P~vn

Act,"

SECTION 2. Declaration of Pone@. The people of the state of Washington hereby
find and dec]are:

�! That the saltwater and freshwater shoreHne areas of this state are held in pub]ic
trust for aH the people of the state and their descendants; and that they are a valuable and
endangered natura] resource;

�! That the present pattern of haphazard, inappropriate and uncoordinated dave]op-
ment of the shorelines is:

 a! Threatening the public health, safety, welfare, comfort and convenience;
 b! Diminishing the values of the shoreh'nes held in trust;
 c! Destroying the ecological ba]ance of plant and animal communities;
 d! Reduci»g open space available for public recreation ar>d esthetic enjoyment;
 e! Diminishing the capacity of lands and waters to produce food;
 f! Diminishing pub]ic access to pub]ic]y owned shoreline areas;
 g! Obstructing the view of the share]i»es;
 h! Increasing air, water, solid waste, noise, visual ar>d other poHution;
 I! Preventing the existence and development of properly situated and designed com-

mercial and industrial developments requiring location in the shoreline area;
 j! Reducing present and future job opportunities for the people of this state;
 k! Limiting public navigation;
 ]! Reducing the value of private property;
 m! Reducing the attractiveness of the state to tourists, thereby jeopardizing an im-

portent state industry.
�! That the adoption, implementation and enforcement of a comprehensive plan for

the shorelines wi11 have a signiflcant]y beneflcial efFect on the preservation and development
of the shorelines for the public good.

�! That for the public health, safety, we]fare, comfort and convenience, it shaH be
the policy af the state to develop, estabflsh and implement a comprehensive planning and
permit system for the shore]ines of the state of Washington to ac>nmplish the foHowing
goals:

 a! Protection of the natural resources and natural beauty of the shoreline areas;
 b! Provision of appropriate locations for aquaculture and for commercial and industrial

developments requiring location on the shorelir>e;
 c! Protection of the public's right to an unpoHuted and tranquil environment;
 d! Provision for ar>d protection of public access to pubUcly owned shore]ine areas;
 e! Minimization of interference with view rights;
 f! RegnIation of signs ar>d fl]umination in the shoreline areas;
 g! Minimization cf interference with the pubflc's right to navigation and outdoor

recreational opportu»ities:
 h! Protection and development of the capacity of the shore]ine areas for the produc-

tion of food resources;
 I! Conservatior> acd e»ha»ceme»t af the natural growth of f>sh and wi]dlife;
 j! prcservatio» of »nas of historic, cu1tural, scicr>tiflc, and educatior>ai importance;
 k! Regulation of acn'ss t» a»d trafllc in the shoreline areas by motor vehicles and

motor-crai t",

 l! Fu!flflmcnt of the responsibilities of each generation as the trustee of the shore-
line areas for succeeding generations;

�! That in planning for and in guiding the changing environments of the shore]inc
area it shaH be the policy of the state to give preference to:

 a! Long term be»cflts over short term beneflts;
 b! Statewide or regional interests over local interests;
 c! Natural environments over man-made envtrunn~is;
 d! The ]ocation of industrial and commercia] faci]ities in existing deve]oped industria]

or commercial areas over their 1ocation in undeveloped, rural or residential areas of the
shore]i»e, in order that as great a portion of the shorelines as possib]e may remain in a
nat>rral and nontntensively used condition, and t]»at existing cojnnsercia] and industrial
areas may be grouped, renewed and restasred.



SECX'ION 8. De8nltIosse. Aa used in this act:
 I ! "Saltwater shore]lne" and "sa]twater shore]ine area" mean:
 a! h]l areas of ]and or water' extending seaward to the outer limits of the state's sea-

ward j»ris<li< linn From the Bne of ordinary high tide, including but not limited to: beds, sub-
merged lands, tidelands; harbors, bays, bogs, channe]s, cana]s, estuaries, sounds, straits<
inlets, slnughs, salt marshes; those ponds, poo]s and wetlands that are contiguous to or
have been divided off from tidal waters; and an roc]< and minerals beneath these ]ands and
waters.

 b! Those lands extending ]andward for SOO feet m a]] directions as measured on a
horizontal plane from the line of ordinary high tide as such line now or hereafter may from
any cause be located.

�! "Freshwater shore]ine" and "freshwater shorehne area" mean:
 a! A]l areas of land or water up to the line of ordinary high water of a river, lake or

reservoir, including, but not limited to: beds, submerged lands, banks; marshes, bays, bogs,
harbors, channe]s, canals, straits, deltas, in]ets, sioughs; and a]] rock and minerals bene<rth
these lands and waters.

 b! Those lands adjouung any river, lake, or reservoir extending landward far SOO
feet in a]] directions as measured on a horizonta] plane from the <lne of ordinary hfgh
water as said line now or hereafter may from any cause be located.

�! Shore]ine" and "shoreline area" mean both saltwater shorelines and freshwater
shorelines.

�! "River" means any Rowing body of water or portion thereof including rivers
streams and creeks, but shall not include artiBcial]y constructed waterways used principe]]y
for carrying water for uses for which a legal appropriation of water exists.

�! "Lake" means a natural or man-made inland body of standing water in a depres-
sion of land,

 8! "Line of ordinary high tide" and "line of ordinary high water" mean the line
which the water impresses on the soil by covering it for suRlcient periods to deprive the sot]
of vegetation. In any area where the line of ordinary high tide or the line of ordinary high
water cannot be determined, the line of ordinary high tide sha]l be the line of mean higher
high tide and the line of ordinary high water shall bc tl<r. line of mean high water.

�! Navigable for public use" means having suRicicnt water at any time during the
year to Roat a device or craft now or hereafter used by the pubhc for transportation in pur-
suit of commercial or recrealional activity,

 8! "Department" means the department of ecology,
 9! "Director" means the director of the department of ecology.

�0! "Commission" means the ecological commission.
�1! "Counei]" means regional citizens' counci].
�2! "Owner" means holder of a ]egal or equitab]e interest in property.
�3! "Local government" means cities, counties, public utility districts, port districts<

or other municipal corporations and regional planning authorities.
�4! "Person" means an individua], partnership and any organization, or o]Rccr Il«'«' i,

which shall include a corporation, association, cooperative, municipa] corporation, federal,
state or local governmental agency, or any two or more of the foregoing,

�5! "Development" means the division of land after the afective date of this act into
two or more 1ots, tracts, parcels, sites or divisions for the purpose of sale, ]ease or transfer;
and the fol1owing projects commenced or altered after the e]fective date of this act for
which either the fair market value or cost, inc]uding the cost of surveying and engineering,
is in excess of $100 in any one-year period: draining, dredging, excavating, removing of soi],
m«d, sand, stones or gravel, dumping, B]ling or depositing of any soil, mud, sand, stones,
gravel, manufactured items or rubbish, driving of piBngs or p]acing of obstructions, com-
mcrcia] boring, drilling, testing or exploring for any minera]s, inc]uding oi] and/or gas, the
logging or cutting of tl<nber for commercial purposes, the erecting or exterior a]tetation of a
structure of any kind, or any combination of the foregoing,

�0! Substantla] development" means the division o<f ten or more acres of ]and after
the effective date of this act into two or more lots, tracts, parce]s, sites or divisions for the
purpose of sale, lease or transfer, and any development as deRned in subsection  IS! herein
for whl h either the fair market value or cost, inc]udhg the cost of surveying and engineer-
ing, is in excess of $50,000 in any one-year period.

�7! "Heasonab]e public notice" means notice in writing to any person who has re-
quested such notice at least one month prior to the speciBed hearing and the publication of
noti<v at least once in each of the four weeks preceding the specif<ed hearing, in at least
one newspaper of general circulation publishing at bast six days of the week in all of the
fallowing cities: Seattle, Olympia, Tacoma, Everett, Vancouver, Pasco, Wenatchee, Yakima,
Spokane, and Wal]a Walla, Washington and Portland, Oregon; and in at least one newspaper
of genera] circulation in each of the counties affected by the subject matter of the hearing.



SRVFION 4. AppiioaUon and Exemp8ona This act shall apply to the saltwater and
freshwater shoreline areas of the state of Washington, provided that:

 I! Tbe planning and permit authority given in this act to tha department shall not
apply to freshwater shoreline areas along and including lakes that have a water surface area
smaller than twenty surface acres at all times of the year nor to freshwater shorehne areas
along rivers above the upstream limit of navigability for public use as determined by the
department, except as provided in section 11.

�! An applicant receiving certiBcation pursuant to tha Thermal Power Plants Act,
Chapter 45, Laws of 1970, shall not be required to obtain a permit under this act to develop
a thermal power plant, associated transmission lines or an oR-stream body of water pursuant
to said certiBcation.

�! An owner of property on tha aBactive data of this act within tha shoreline area
shall not be required to obtain a permit under this act to construct upon said property
above tha line of ordinary high tide or ordinary high water a single family residence for hia
own use or the usa of his family.

�! This act shaH not be construed to increase or decrease public access to freshwater
shoreline areas used by local governments to supply water for human consumption; and

�! This act shaH not require tbe removal, dastructio» n> ~Iteration of any structure or
development existing upon the eRective data of this act,

SECTION 5. Preparation of the Comprebenaive Plan and Incinjsion Therein of
City tsnd County Plans. The department shall prepare for consideration by the cornmis-
sion a comprehensive plan for the shorelines of the state of Washington which shall ba in
accordance with the Bndings and declarations of section 2 of this act.

Before preparing the comprehensive plan, the department shall study the characteristics
of the saltwater and freshwater shoreline areas and adjacent areas, including quality,
quantity and movemant of the waters, ecological ralatkrnships within the shoreline areas
and the needs of the state's population for employmant, recreation and esthetic satisfaction.
The deintrtmant shaH axamitM present and proposed uses of the saltwater and freshwater
shoreline areas and shall consider cursent plans and zoning regulations of the cities and
counties.

Ir> drafting a comprehensive plan, the department shall consider plans, studies, surveys,
and other information concerning saltwater and freshwater shoreline areas which have been
»> are being developed by farlaral and state agencies, local governments, private individuals
»r nrganizations, or other appropriate sources, Particular emphasis shaH be placed on obtain-
>ng and using scientific inf»rmation regarding the hydrology, geology, topography, erx>logy,
and other scientific data rcIating to the shoreline areas. The department shall consult with
~ilivials of local governments in areas afFecteR by the plan and with the regional citizens'
co»nct'ls rstablished in this act.

Cittes and counties may submit plans for the shoreline areas to the department, and
where the dap»rtmcnt finds that such plans are consistent with the Bnchngs and declarations
of section 2 nf this act, it shall eonsi<ler and n>ay inch>dc as a patt ~f th>, department's pro-
posed comprehensive plan for any given area, any part or all of >J>e plan submitted by a
city or county.

The department's comprehensive plan sha11 include the folk>sving elements:
�! A conservation element for the preservation and restoration of natural resources,

including but not limited to scenic vistas, water sheds, forests, soils, fisheries, wildlife and
minerals, and lands and waters giving esthetic enjoymant;

�! A recreation element for the preservation and enlargement of recreational oppor-
tunities, including but not Iimited to parks, beaches, and recreational easements,

�! An economic development element for the location and design of industries, tourist
facilities, commerce and other developments that require a location in the shoreline area;

�! A public access clement for the preservation ar>d enlargement of opportunities for
public access to publicly owned shoreline areas, including but not limited to trails, access
roads, streets and highways, welkways, parking areas, and boat launching and moorage areas;

�! An historic, cultural, scientific and educational element for the protection and res-
toration of buildings, sites and areas having historic, cultural, scientiBc or educational values;

 8! Any other element which in the opinion of the commission is necessary to the
development of the comprehensive plan and to accomphsh the Bndings and declarations of
section 2 of this act.

The comprehensive plan shall contain maps and written text and shall designate on
the maps and in tha written text tha acceptable usm and the conditions to be placed on such
use or uses in each portion of the shors>hM>.



SECTION 6. X4sglossal Clthaue' Cosswtlh. The director sha11 divide the state into
seven or more regions which shan contain whole counties and shaH reflect the geography
of the river basins and the similar nature of the shorelines among the counties within the
regions, Ono citizens' council shall be established in each region.

The regional citizens' councils shall advise the department in the preparation of com-
prehensive plans for their particular regions. The councils shall cease to exist after the
commission shall approve the comprehensive plan pursuant to section 7 of this act.

Hach council shaH be non-partisan and shaH be composed of more than thirty mero& rs
who shall include two members of the legislative body of each county in the region, the
county executive of each county in the region having a county executive, the mayor of the
largest city in encl' county in the region, the mayor oi' each city having a population in excess
of 10,000 at the 1970 census in the region ali a number of citizen mrmbers who are not
employed by or are not ofBcials of a city or county ~ad who shaH form a majority of the
council. The citizen members shaH be appointed by the governor from among the electors of
the state, Members of each council shall be appointed within sixty days after the e8ective
date of this act. One-tenth of the citizen members shaH represent the statewide concern for
shorelines within the region and shall not be residents oi the region. Any city or county
oSciaI member may appoint a representative to serve in his place on the council Vacancies
shaH be fHIed within sixty days in the same manner as the original appointments. The
chairman and vice-chairman of each council shall be appointed from among the citizen
members by the governor.

The council shall meet at such times and places as shall be designated by the chairman.
Members of the councils shall receive reimbursement for their travel expenses as provided in
RCW 43.03,080, as now or hereafter amended.

The director may from thne to time establish and dissolve additional committees and
task forces composed of members of the several regional citizens' councils and/or the genera!
public to examine and comment on specific problems, river basins, shoreline areas, or
amendments to the comprehensive plan. Members of these committees and task forces shall
receive reimbursement for their travel expenses as provided in RCW 43.03.060, as now or
hereafter amended.

SECTION 7. Adoption of the Comprehensive PlarL, The department shaH submit
to the commission a comprehensive plan for the sahwater and freshwater shoreline areas
within the state of Washington as prescribed by this act within thirty-six months of the
effective date of this act.

The commission shall, after giving reasonable public notiw, hold at least one public
hearing in each region designated pursuant to section 8 herein.

The comprehensive plan shall be adopted and take effect upon a majority vote of all
the commission. The comprehensive plan may be adopted by divisions or segments possessing
geographical, topographical, pohtical or river or lake basin identity.

The comprehensive plan, and aU amendments thereto, shall be Sed with the county
auditor of each county of the state and shall become part of the land records of the respective
counties,

SECTION 8. ModiIcaQoe of Plsma. The corrunission may by majority vote amend
or rescind parts of the comprehensive plan where necessary to implement the declarations
and Rndings contained in section 2 after giving reasonable public notioe and then holding
a public hearing in each county affected by the amendment or rescission.

SECTION 9. Implemsmtotkon of tbo PIIsL Xo person shall cause a development
to take place in the shoreline areas without a permit issued by the department, or by a



city ar county pursuant to section 10; provided, that permits shaH not be required for:
�! Ynrl»al mni»tcnance or repair of exisUng structures or developments;
< ''i  '»»str»ction by the owner on property he occupies for his own residential use or

thc»sc of his family of the normal protective bulkhead, dock or outbuildings common to
single family residences in the immmediate area or for the landscaping of such property to
improve the appearance of the land or buiklings;

�! Constr»ction on a property used for agricultural purpases of a barn or similar
building abave the line of ordinary high tide or ordinary high water;

�! Any emerge»cy measures or repairs not falling under �!, �!, and �! above that
are necessitated by Bre, Hood, windstorm or similar act of nature or accident, or criminal act.

The commission sbaH adopt appropriate administrative regulations for the granting,
denying, granting subiect to condiUons or rescinding of permits for any proposed develop-
ment in the shoreline areas, and may speciBcaHy adopt administrative regulations for the
routine issuance of permits for proposed developments in intensively developed areas above
the line of ordinary high tide or ordinary high water.

The department shall issue permits pursuant to this section only if the proposed develop-
ment is consistent with the Bndings and dedarations set out in section 2 and the compre-
hensive plan. Applicants for permits shaH have the burden of proving by a preponderance of
the evidence that the proposed develapment is consistent with the Bndings and declaratians
set aut in section 2 and the comprehensive plan. The department shall rescind any permit
upon Bnding that an applicant has either not complied with conditions imposed by the
department or»ot followed his awn previously submitted development plan, and further
Bnding that such noncompliance results in the development not conforming with the Bndings
and declarations of section 2 or the comprehensive plan.

Until the comprehensive plan is adopted, the department shaH base its dechions on
permit applications and rescissions on co»sistency with the Bndings and declaraUons af
section 2.

AH Bndings on permit applicaUons, together with the applications, supporbve materials
and the reasons for the Hnding, shaH be reduced to writing.

The department shall notify other state and federal agencies and local governments as
weH as private groups a»d i»divid»als wba are interested in a partic»Iar permit decision so
that said entities may, if they desire, submit data to the department.

Any person aggrieved by a derision of the department in granting or rescindmg a permit
shaH have the right to a hearing befare the paHution control hearings baard pursuant to
procedures established by the Environmental Quahty Reorganization Act of 1970, Chapter
62, Laws of 1970. The pollution control heari»gs board shaH review the department's
decision in light of the Hndings and declarations set out in section 2 and shall afHrm, modify
or reverse said decision. The decision by the department in granting or rescinding a permit
shall be made without a formal hearing.

SECTXON 10. Delegation of Authority by Department to Countfea assd CMeL
FoHowing the adoption of the comprehensive plan the department may designate and dele-
gate to requesting co»nUes a»d cities the departmerit's authority or portion thereof under sec-
tion 9 herein over those developments that are not substantial. Such designation and delega-
tion may be made arid r»av be withdrawn only after the department considers the following
factors;

�! The severity of the impact of various classes of development on the ecology of the
shoreline;

�! The jurisdiction of partic»jar state agencies, counties and cities and can@cts in
jurisdiction with other state iigencies or local governments;

�! The experience and ability of parUcular counties and cities in regulating prrqxoed
developme»ts.

The department shaH retain jurisdicUon and exercise aH authority given to it by this act
over substantial developments. Cities and counUas exercising authority under this section
shall act pursuant to and comply with aH the provisions of section 9 herein; provided, that
any person concerned with a decision of a city or county in granUng or rescinding a permit
shaH have such hearing rights as may be provklled hy esMssg state law¹ or by esisUng county
or city ordinances.



SECTION I i. ResponsibBi5aa ot Cotsrstka «srd Cities. To preserve and protect fresh-
water shorelines along rivers that are not navtgabks for pubHc use and along lakes that are
sr»aller than twenty surface acres at all tunes of the year, cities and countses shaH within
thirty-six >nonths of the effective date of this act enact legislation for the management and
proto< iion of su<h shoreline areas in' conformance witlr tlie dreciarations and findings set out
i» section 2 of this act.

Within tcn days of the enactment of such Iegislati<>:r, it shall be submitted to the com-
missiori f<ir ai>prova!. if the commission finds that the '.egisla.iorr is not consistent with the
declarations ai <I I'<id>»g> sof section 2 of this act, it shaH»otify the county or city of the
def!ciericies ir. its legislation. The coimty or city shall acre!id i s Iegislation and return it to
the depart>merit withiii ninety days.

If, withir> forty-eigi<t mont!is froni the effective <!:<re of tfus aci no le~<'slation has been
e!la< i< d;m<i «-i;,r<vi .<!,!y rhe corlli>isslorr i<4 ', '�'iv!>1 'ily 0 cail!i.y < le depiirtrrlerlt shaH
devel<!p i!! 6 pn>i!<!>;. l < u t ie cori.uiissloil 5> i .I cior>i. > '.' r ! >i'i . >e !s>>'<> >!»ui I'»d Iegllli!tions
f<lr th>a < ~ '<>!.;p.,c ~ .i '.. <i. !!t ><avian!i o>r >i> se ...lore.<. c ! . ' is !  lie:><i! .e rri'<;inc as provided
ir sec .uns 7, ' .. ' u. ~!>-'h> l>ians a.rd re-.'<rial or s !.' > t...vu ',hu lull ."cree of law withiri
1tile C.>»!i>y r '. 1! y ',' ..', ' <>... rllilSi. 'r" d by >..c C . ',' a.. » .. ' .u><. Cted.

l% ' ++ w- ae' + c> t<<> ~ >r~ ~rir ' ' ' ~. l' ss ance ot a permit by
 f.e <ici!ii  incr.t ii!! 'i< >' �cc i<»i 6 or by rLi dcsig'lee or< <c,' �.ec .on>  > s >Ill< riot authorize a per-
son  o ca.isc a <ievc,'ci>a. !>. io> «lcu '�aIace iri viz'suede ur an,  dier st«io iaxv or ret,u!ation, or
any citV < r cui>rit; oi<i>!ia«ce <>" reSO!ut'On,

Yt>;.cise;r ~ir >.;,,!!'y .or >. pei>r<i  p<.t.ua;<r r<,.;,c..'.>n> '- ur,il ct:.r>!s act wiihout first
h>ivillg C >>rip!!C<i 'r'!'i'ii » 'pire >I!IO COufity a» 4 C>ty ri gu>>,' <<»<s >ir<n <>tel<<>a>i es

SFCT*&i" 13, Shore~i<i Znvi-"onrnerr.' ~~ros-'o:., ">an<. u<. N.! person shaH be granted
a pc<!i!i  t!i!.",<!i.i.:< ro scc'.or!s 9 o> lg ror csmr. rc;ai a, v st:> g> ' c< tting ot timber when the
i!ropOSCd > a>'ves'ii "' C ' cl<tiing wCu!d =Suit in C C> '!1,.;S il ": e OiCSt C!!nOpy Within the
s!><>reline are«s !,;i'., iii i;.»netcr d!<u! !!io aver.,gu I.»;, .-; of t>ie .rnmediately surrounding
trees, exec>!'. 'Lvlici'e t i<' !!! l! Bg <!r harvesting ' ' 'n '!ries»i  Gf " devel Jpmcnt other than Iog
girig or tir>,i!er <:..ttir>, gr,.r< cd a perin t,!rr>.su.rri  to this act u' where the director finds that
tli<. piopo;cd h;!:veri'!ig or cu.ting is needed  ro inee  oi. ave<t a 'A@eat to the public health
o>. safety.

SECTION I4. Co~me>.' Protectiorr.,wo person sl a'I seH o.. ot<ienvise transfer, except
by gift or svill, or offer for sale or transfer, except by gift <!r wiH, any mterest in lands or
waters within the shoreline area without including in any vTitten or printed advertisement or
offer for sale or transfer and in any instrurrents oi' sale or transfer rlie following notice m ten-
point bold-face typo or larger, «>r if Iry typewriter, in capital !etters,'

"NOT.!CK: I'ari or all of tE<e lands and waters concerned herein «re within the shoreline
area of the stiitc of W;ishi<igton and subject '.o the er<vironrrcntal pmtection restrictions of
tho Shorelines I'rotcct:on Act. DeveIoprncnts and nrotiifr<.,atiorrs of these lands or waters are
subjc< t ?o r<'g<.h<tioir. C<inti«t the Department of Ecology> olympia, Wi<shington, for infor-
mation reg;irding the regulations applying to these lands anti waters, or see a copy of the
regulations at the nfl: e of your County Auditor."

Fail<>r<r to co npiy with this section shaH not affect the title to any property except that
such failure shall be grounds for rescission by the purchaser or transferee.

SECTION I5. 'Bil and G«s ErrpInratiorr and Production. iNo r!ermit shaH be issued to
any pcrsor; pursuant to tlus act to bore, excavate, driH, test drill, <x!nduct seismic explorations
or remove any oil arid/or gas from the shoreline areas of Puget Sound, including Hood
Canal and the San Juan Islands; provided, that the departmerit may conduct explorations
necessary to carry out the study provisions of this section,

Witr!ln thirty-su months of the effective d" te of tlu act .he cEirec~ shaU submit to
the g<!vemor a study rcport and recommendations on tha exploration and production of oQ
and g.is from the shoreline areas of the state of Waslring on.

SFC'ZION I6, High Rhe Struchsres. No permit shaH be issued pursuant to this act
for airy new or expar;dcd building of more than thirty-five feet above average grade level on
shorelines tliat obstruct the view of the shoreline I'rom a substantjai number of residences
on areas adjoiiiing the shoreline, except as the comprehensive plan shaH designate specific
areas where suth buildings shaH be permitted.

SECTION 17. Private Property Rights<. Nothing in this act shaU be construed to au-
tliorize the takir g of private property without Just compensation, nor impair or affect private
riparian rights of owners oi p'operty in the shoreline areas as against another private indi-
vidual, group, !rssociation, corporation, partnership or other private legal entity,

SECTION IS. Public Navtgatton Rfghta Except as permitted by this act, there shaH
be no interference with or obstruction of the navigation rights of the public pursuant to com-
mon law as stated in sudi cases as the Washington Sta e Supreme Court decision in Wilboar
o. Gatlagher, 77 Wash. Dec. 2d 307   l969! .



SECTION 19. Adnrisriatra<tiorr. To administer this act and pursuant to the Environ-mental Quality Beorganiration Act cf 1970, Chapter 62, Laws oF 1970, there shaH be estab-lished within the department a shoreline protection division responsible to the director and
supervised by an assistant director.

The commission shall adopt rcguIatfons for the administration of this act, consfstentwith the policy of this act; prided, that prior to the adoption of any such admfnfstratfveregulations, a pubhc hearing Uter reasonable pub!fc notice shall be hekl in Thurston County.
The department is a<ithorized and directed to assigi! staR to assist the cornmfssion,regional citizens' councils, arid other committees or task Forces established pursuant to thisact, and to furnish such administrative and informational services as the director may Ind

necessary.

SECTION 20. Right af Review. Any plans or regu!ations adopted pursuant to this actby the commission or any city or county, any permits granted, denied or rescinded by thepoHution control hearings board or any permits granted, denied or rescinded by a city or
county pursuant to sections 10 or ll of this act shall be subject to judicial review pursuant tothe provisions of Chapter 34,"34 IlCQ'. Any judicial proceedings brought by any party relat-ing to this act shall be instituted. in Lhe superior court of the county where the propertyaffected is located, or in the superior court of Thurston Co»nty if no definfte property is
related to the proceeding.

SECTION 21. Public Klocumants. Upon request and at the expense of the re<Iuesting
party the rlepartment, city or county acting pvrs<rant to this act sha!I make available forpubhc inspection anr! copyir!g during regular oIRce hours or shaH copy and mail any of the
following materials:

 I! Each permit applicalinn;
�! All final orders, made in the granting or denying of permit applications;
�! Proposed and adopted comprehensive plans, comprehensive plan amendments andrelated administrative regulatforrs;
�! InterdepartmentaI mcrnora!rda, permft findfngs and other recorded material related

to permit functions,'
�! Admfnfstratfve staG manuals and instructions to sta8 relating to the planning and

permit functions herein that a&et the public;
�! Minutes of cornmbsfon, board or' xnrncf1 meetings relating to the planning and

permit functions herein that affect the pub!le;
�! AII evidence provided by app!icants .",or permfts. I

SECTION 22. Enforcement. The attorney general shalt enforce fhis act, including theprovisions of any permit issued ours»ant thereto and sha!1, at the reqi!<rst of the director orupon his own mitiative, rr upon the requcsi ot i: private pcrsori, bri."..g injunctive, declara-tory, or other legaI action<< necessary to su<!r en:orccmer<t.
If a private person has re<»< s<ed the at'.on«y irene. al 'o e»fo.<ic '.b3s act, arid theattorney gc»cra! has r3oo'i<<cd to do so, the priv«'.; person may Lns'.it "..e;!n appropriate civilsiiit to enfor c this aot, fr<~1»din<., "<rc pr<ii~s <>ns of any I!< re<i'; issued p~.'rs«arrt thereto, inthe»au<a of the pub'.ic, ant.; ii' '!!c»rc'-'af'~, sf!al! bc cute'er' t<> rcasonab!e attorney's fees.One-half of such atto<~>ci's fcc. ",I'.al' >i» «rs<:ised agair!st dcf<!i< an' i»id one-half of suchattorney's fees shall b<. as<ass«'. « 'ii.!s'. ''»c stair- Ir Lhe co»r' 3<!<h tl!a<; the suit was com-menced without re«so<!ah c c»!sc, '.! ' < cfenda~i s!;.. b< cn'o<lo . to rc«jonah]e attorneys

fees from the p!aintiG.

SECYION 23. Lama/PR. A,iy Dcr or. -~"<o "io.ates any !rov'sior> of this act or permitissued pursuant ther>".<r sh«! '.~c .'a i.!; r «.'i d«»!aa'e to < r<1.'io o- pri< a!~ property arisingfrom such viola<ion, arid fo t<!<, <rv:< of res'o w«>b< afe'te<2 area to .!ts condition prior tovio!atior<. The a-,!orr<ey g~-< r;ii,rh ~' i r,'rig sr ' .'or danu g«s ur<r'.<.r this sec<ion on behalf ofthe state, any of its a'en<.i<';, or .'><'..".< govc~>"r!cut~, priv«<c.. persons shall have the right tobring suit for damages !indcr this sectiori on t!! ir orvn behalf and on the behalf of aII personssimilarly situated. The court, if liability has been estabfished for the cost of restoring anarea affected by a vfolatfor<, sha11 either compel the violator to restore the a8ected area athis own expense, or make nthcr provision for assuring that restoratior. will be done withina reasonable time. In addition to su<h appropriate relief, includfrrg mo<iey damages, whichis provided by the court under this or other acts, a private person bringing a damage suitin his own behalf or on the behalf of others snay, ia the rhsae5on of the court, ~ hfs
reasonable attorney's fees and court costs.



SECXXON 24. Civil P Any parson who vtohttes any provision of this act slwpt
section 14 shall incur in addition any other penalties provided by the law a penalty in an
amount not less than fifty dollars  $50.00! nor more than one-thousand doHars  $1,000.00!
a day for every such violation. Each and every such violation under this section shaH be a
separate offense, and in case of a continuing violation, every day's continuance shaH be a
separate violation. Prosecution to enforce this section may be brought by either the attorney
general or prosecutor of the county where the affected property is located; provided, that if
both the attorney general and the prosecutor of the county where the affected property is
located refuse to prosecute under this section, a private person shaH be entitled to do so.
Fines collected pursunnt to this section through prosecution by the prosecutor shaH go to the
general fund of the county. Fines coHected pursuant to this section through prosecution by
the attorney general shall go to the state's general fund. Fines coHected pursuant to this
section through prosecution by a private person shaH go to the person brmging the suit.

SECTION 2G. Criminal Penalties. Any person who violates any provision of this act
except section l4 shaH be ~sty of a misdemeanor, Prusecutions 'pursuant to this section
shall bc brought in the county where the affected property s located by either the prose-
cutor of said county or the attorney general. Any fines collected pursuant to this section
from prosecuiion by the county prosecutor shaH go to the general fund of the county. Any
fines cofiectet'. pursuant to this section from prosecution by the attorney general ahaH go to
the state general fund.

SRC7ION 2B. Fitutndng. To carry out the purposes of this act, there sMl be appro-
priated to the department from the state general fund in the fiscal biennium in which this act
takes effect the sum of 5500,000, and for the ensuing fiscal biennium the sum of 4900,MO;
provided, that such monies as are not expended shall be returned to the state general fund.

To help meet the costs of administering this act, the department, or a city or a county
issuing permits pursuant to this act shall by regulation or ordinance adopt a fee schedule for
permit appltoations based on the estintated ooets of processing different classes of permit
applicatious. A permit applicant shall be required to pay the appropriate fee based on the
fee schedule adopted by the governmental body issuing the permit. AH fees collected pur-
suant to this section by the department shall be deposited in the state general funrL AH fees
coHccted pursuant to this section by a city or county shaH go to the resgiective city or county
general fund.

SECTION 27. Cooperation With Local Governments and Private Penance The de-
partment shaH cooperate, consult with and assist appropriate government agencies and pri-
vate persons developing plans, studies, surveys, recommendations, or information on shore-
lines.

State and local government agencies shall cooperate fully with the department in fur-
thering the purposes of this act.

SECTION 28. Department'a Atsthoirity to Contract, For the purposes of administer-
ing this act, the department may enter into contracts or agreements with or receive funds
from the state of Washington, the federal government or any governmental department,
agency or any person.

SECTION 29. OfBcial Repraaenta5ve. The department is authorized to be the official
representative of the state of Washington to the United States and its agencies, Canada, the
states of Oregon and Idaho, the Province of British Columbia, and other interested state
governments, organizations and individuals, in the fields of shoreline management and policy.

SECTION 30. SeverabQity. If any provision of this act, or its application to any per-
son or legal entity or circumstance is held invalid, the remainder of the act, or the application
of the provision to other persons or legal entities or tircuntstancea sbaU not be affected.

I
SECTION 31. Section Headinlt Not Part ot Xasr. Section headings as used in this

act shaH not constitute any part of the law.
caArvasasN a aar nasa



ACT 45-1970 �st extraordinary session!

Cltaptcr 80.50

THERMAL POWER PLANTS � SITE LOCATIONS

80.50.010 Legislative hnding � Policy � Intent. The legislature
i' ds that the present and predicted growth in electric power de-
rn nds in the state of Washington requires the development of a
procedure for the selection and utilization of sites for thermal gen-
erating facilities and the identification of a state, position with
respect to each proposed site, The legislature recognizes that the
selection of sites and the routing of associated transmission Lines

I
will have a significant impact upon the. welfare of thc population,
the location and growth oi' industry and the use of the natur;~I
rcsourccs oi' the state.

It is the policy of the state of Washington that, while reco niz
ing the pressing need for increased power generation facilitics. the
state shall ensure through available and reasonable methods, tliot
the location and bperation of thermal power plants will produce
minimal adverse etYects on the environment, ecology of the Land
and its wildlife, and the ecology of state waters and their aquatic
life.

It is the intent to seek courses of action that will balance thc
increasing demands for thermal power plant location and operation
in conjunction with the broad interests of the public. Such action
will be based on these premises'.

�! To assure Washington state citizens that, where applicable,
operational safeguards are at least as stringent as the criteria estab-
lished by the fedei.al government and are technically sufficient for
their welfare and protection.

�! To preserve and protect the quality of the environment; to
enhance the public's opportunity to enjoy the esthetic and recrea-
tional benefits of the air, water and land resources; to promote air
cleanliness; and to pursue beneficial changes in the environment.

�! To provide abundant low-cost electrical energy. [1970 1st
ex.s. c 45 $ I.j

Joint committee on nuclear energy: Nuclear power facilities, joint op-
Chaptcr 44.38. oration; Chapter 54.44.

Nuclear energy development: RCW Western interstate nuclear eompac :
43.3L.280-43. - l.320. RCW 43.3l,400-43,3'..420.

80,50,020 Definitions, �! "Applicant" means any electric uti!ity
which makes application for a site location certi ication pursuant
to the provisions of this chapter;

�! "Application' tneans any request for approval of a particular
site or sites G.ed in accorcance with the procedures estab!ishcd
pursuant to this chapter:

�! "Person' means an individual, partnership, joint venture,
private or public corporation, association, firm, public service com-
pany, political subdivision, municipal corporation, government
agency, public utility district, or any other entity, public or private,
however organized;

�! "Electric utility" means cities and towns, public utility dis-
tricts, regulated electric companies, electric cooperatives and joint
operating agencies, or combinations thereof, engaged in or author-
ized to engage in the business of generating, transmitting or dis.
tributing electric energy;

�! "Site" means any proposed location wherein the power plant,
f T80 � l2 j S 7/i/10.
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I '>, 'A
I!I>1'1.'Li L!L u Ll '»» !I I';,Lc 'I' >.O.>1:n>a1 volts I!.-' I a «s>: ".;-. ». ui i>I.v

vo.i'I t ! c a!! 'L.'{. I '» '! I I',1': I p '>wc1' p>'.nt LL! t!>c .lo1. 1'.w«..L
l.!;>'.E.''>>! Il>!e'.. L e.>n LI L,'Illts !llc;u1s I" >osc I!«I.'l>!Ils >v!10 !lave

!, ll,'>! > 'i.'> in I -. L.'.;; I I I; h!';!1!plic.>nt's I» oposals;I!u wl.o I» c re-
I ' ! > I : I'.» ~ I '1. Q ev >I uatc l hI - p ! I.'e;> Il!,'s pro'iusLI s, sL' Lil!L!rt-

o> '.«1 > Il I,ict;Iclditional stL.diL,;,
.!!! " l!c I'., >. '.'I>wc!' 'Illa''L meat!s, to1 Lhe pur ~As>' o' cert;>!ca-

t-'o'.. »I.',> 1.'! 'c I 'cul,>L'IlcI':;!ing facility using any fuel, inciudin'>
1>Llc ~ I.'-': .".".': tc!',',is, i.o- di'trioution Oi eleCtricity by elect. ic utilities;

�0>! "I 1>l«r ~al popover p.'ant stte evaluation council" or "council"
r;,"a" s tl i ody dei'I!led under PCS 80.50.030;

�:! 'Counsel or ei vironment" means an assistant attorney
gener..' or a spec.'a' assistatlt attorney general who snail represent
the pub ic in accordar!cc v,ith RCW 80.50.080;

�'! "Const.uct;on" means on-site wor'J~ ard construction shall
llot 'oc deemed to have commenced unti' there has Leen an. expendi-
tur> of not 'css than two hundred fifty thousand dollars in on-site
improvements, excluding exploratory worl;

�3! "Chairman" means the chairman of the thermal power
plant site evaluation council;

�~ ! "Wf e mb cr a ency" m eans departments, agencies and com-
mi.sions enumerated in RCAV 80.50.030�!. L1970 1st, cx,s. c 45 z~ 2,]

80..">0.03I! Thor».L!1 power plant site cvalu! I iou council � I'vlem-
hcrshif!. �! Tiara is hereby created and established a 'thermal
power pla:lt s tc evaluation council".

 "! The ch;iirman ot the council shall be appointed by the gov-
ernor wi'.h thc advice and consent of the senate and shall serve at
thc plea.'>u. c L>f l,hc ',ovcrnol. The salary of tile chair!;lan shall be'
dote; mine<i puisuant to thc provisions of RC%' 43.03.0'!8 as now

1!e «,; f t .' I';1!">lc!l Lle Cl.
 :>! '1'I!e cour!oil sl!all consisi. of. the directors, adillinistrators,

o!' the!r  IL:si.,ne> ., of thc fo11o>vi!lg departments, agencies and
conlm ssiL>rls I..r tlicir statutory successors:

 ;>'! AVa'Lcr polh1tion control commission
 Ii! D<:Il.> "I!nc»l of luster resources
 c! Du,>L>rt!l:ent of lisheries
 d! Depart»lent Of game
 e! State a,r pollution control board
 f! Department uf parks and recreation

8 �,/1/70 $ Tso � 13 ]



S0.50.040 Public Utilities

 g! Department of health
 h! Intera encz committee fox outdoor recreation
 i! Department of commerce and economic clc<vcloprncnt
 j! Utilities ind transportation commissioir
 ',i! Or=roc of pro 'ram planning and fiscal managcn>cnt
 I! I!c:>artment of natural resources

 m! r lann.'.n." encl comn'Lunity ai<airs agency
 n! Dcpar'.ment of civil clctcnsc
 o! I!cpnr'nierrt ot a,.',riculture.

�! The countylc 'islative authority of every county zvhcr<.ih;
an al>pljcation for a prnpcsc<1 thermal pov.'cr plant site is f!c<! .!' "
appoint a rnenibcr to thc counci'., The member so ai>!>oint<d ~;
sit zvith the council only at such times as the council consi!'.",
pro,>os<>d site for the ccunty zvhich hc reprcs<.nts aTI!l sucj> r',cn;
sha'.I servo until tlzcrc has been .". final acccl>farce or rcjec"..».".
suclx proposed s t . L19<0 1st e.:.s, c 4a g< 3,j

S0.50.0<.'3 i~ozvers enumerate<1. The counc''1 shall j'..","
the follozving povz er.,:

 .'.! To adopt, p=omu! gate, amend, or rescind. sui.able rule.-.,;" i

regulat cns to cairy out the provisions of this c'aap-e", an,",
po c es and =ract:ces of " .e council 'n connect. on th"ev ".h;

 >! 'Zo ap»oint «n executive secretary to serve at ',.hc p!;�s.:.
of the counc ':

�! '7c,"nno'nt anc! orescril>e the duties of si ch cler!;s.
plovccs and;,,.-ents a: rray 'oc necessary to carr'- out t.,e provis'.c
of this c»ap;<.r: Poor.'.2e2, . hat such persons shall 'ae eni-'.<~
pursuant to the provi,,io. s of chapter 41.06 RCVi '

 '! To dere'lo;> and apph topical envirnnmental a,.d cco!
gzridc!ines i > rc',a+ior: to ';he type, design, and Inertia-. of '.!;:,"
pozvcr '>1 .nt s'l»s .»cl associated transmission 'inc rozr'.c;;

 :..! ' o!" ".".'' h»r!i'c's of prar'.icc for t'.~e conc'abc!. o'' »;~l ~ < ':
n"ov «ons of the Ac:" r tr:i'..vc

Ac',, as foun{ in c!> ~;.cr 34,C4 RCziV;
 ri! n o»! user",>- th~. f"rm, contcn, and n ccssary sn]~» ".''

Qocn ~<»'a' ' q i <<n s'! <' c»~ '''1C~'-'A~.
  i! i'o rcc, iv< a"n"cations,'.or s c loc actions:r '. l<> inv,.
r., ~ » anr ' 'hr sr O'

Ic r':;' ze an<; con ..c., 7. ~ ap!>. c.'lb!e,;0'I

J.
! o c<>- .;ct ccr.'-. "- on the nronosed Loca' on of 'h"

po'5 cj '. an. ' cs anil, ', '.'''ri aj>l>licabie, thc;,sp cia'cd transn!.
3.1i e, ou;

 'D! "; .>-;»a.c ...ri en repoxts to thc governor
inc'zrde: <a! ...:i,z'.': cnt ',ndicatir g zvhetl]er thc a > ..:c:.'. o'-
corr.;>. ance .', 't'.> '..';e co;neil's icp'c .1 gu'<',."..nes,
ci'>c to t,.e site a"..'. tr';n'..miss on line rozztr.>", an<  '<.j



Therfilal DU92vcr ~'««ni. S..;it,'.v'70

r< c!;,-.ni«in«<'<a!I< i:.s to lh<: disf!os tion of .h= ap!>licaiion;
� I '"o;,.-< ....':, i' . means for monitoring of. tb' cfI'c.ct ar's-
.'i orn ',hc <.or<..tr<«<.tion and. the op< ration of .1".ermal;"wcr

<,>,;.«!«1 Nvbcr«.: ',.' !:,li 'aD-«.', 'issocrated tran"misslori iir'c' to as.iure
.'.iiuc.i <onip' anc wi'.ii t~rnis oi' certiiicatior!, t1970 1st

'.«. '' .;...«I ';.c i«ti<i l 0' counc ' "i'. u'll;ics s r'! ."... -' l.'< «ii'i <.y
it 's «i 1',",i:.1<ocr '<li;c ci' 'lis ch<iptcl, cbe < oii lci il'..'! i .'vc

<o L i«:: r«niu!istrativc Procedur= ..c�.i",t<-r
.U-'= -lCAV, o' ir ini.io«1 io «d<i'l!t as 1Lilcs the con!i!r« ":.s vc '.<d'-'-

.''o<.s rec«!mrnie!id -' by b< .hcrma power plant <.value'.ion =-ur;cil,
'>i«rn;.1 1!: w r;;«:;n. si'.; evaluation counc«1 .;.;:11 ado..t:.'-e

;-o!oscc:.'urd«.',ines a: ru'es "fter rn.<kin t any cb.in'cs < ' ad«'ilions
.1 .'. c r.<!p:Gpl 'al in vi =w of facts "nu t- stiriiony '! 'e '' '«.' I cr
.'-.c '.. erin.';. p=oi ided l;.~t t,;ic <guidel nes so cl-.an ci. a'e consistent,
ivi.h «be;iurl!oscs of !his chai!ter. [1970 1st cx,s, c "~ q~ o.]

«><«. !«<.«>iI «i i'. rants ta wnici cnaptcr "', les � m !prlca. 0 s fer c '1'-
<I'.< 't!<i;; � >. ornis �.' ifoi inn<.'e i. �! rovis'or.s o ' this c'iap.»r shall
"-:.,>Iy to any .ationary rliciinal power plart with i er,er= ii,g ca-
p cii: oi two huiid«ed -.".fry thousand kilowatts cr more nd Do -ting
!lie mal poti er plants of f fty thousand kilowatts or more, including
«ssociated transinissio= lir.es installed anywhere with n the state
of V,'ash ngton..<io construct-;on of any such facility may be undcr-
;a1.cn, after Febi uary '3, l<J70, without first obtaining certification
in thc manner .s herein provided, except that this ch-.pter shall
not apply .o any such thermal power plant presently operating, or
urid». constrtictioni and its associated transmission lines.

�! Al!pile "tions for certification shall be upon forms prescribed
bv th<.- cour cil and s'<<all be supported by such info=rriation and
t clinic 1 studios a=' .'.i. council may re<quire, [1970 1st cx . c '5 $ 6,]

SO.:~G. 70 = ! !lice'..ons ."or site certification � Fc«.� Stu<'iy. �!
'"'he counciI shall receive all applications for them!.al power plant
site corliiication. A. fee o' .twenty-five thousand dolla s for each
proposed sit<, t,o bc applied toward the cost of any study authorized
in subsection  '>! of tnis section, shall accompany the application
and sha!1 be a condi:ion precedent to any further consideration or
act.'on Gl'i 'tiic a .plication by the council.

 "! Kiter receiving an applicat oii for site certification, the
c'iur<cil s.iall coinnii.sion iis own, independent consultant study to
i i..;,s<irc !h<: cons<.<,;:criccs of the proposed power;!lant on thc
."..v.r«>nn!crit .''or <.acii s.!e application. Thc council sba1'I direct tlic
<« i!.:«it;«n«i to study airy !ratter wliich it deems esscnti<iI to «n
;i<ic<iualc «ppr.iisal of !,.';c site. The full cost of the study shall be
Iia <i L>y thc;<pi!hear«'.: Pr >vided, That said costs exceeding a tot;il
of t,wcnty-iivc tbousi<nd dollars shall be payablc subject to appli-
<."nt giving prior a,!prov;<1 to such excess amount.

' ,T" C � 15 1is � 7/ t i'70



'SO.~>O.CSO Pul>iic t;tiiitics

�! All payments required of the applicant under this scciio!,
arc to be made to thc state treasurer, who in turn shall pay tl>c-
consul:ant a~ instructed. by thc council. All sucn funrl., shall '. i.
s::b'iect to s.ace au liting procedures. Any uncx >en<.',r !1 I>n;.l,;o';�-
thcreof shall bc returned to the applicant. L19«0 'st cx.s. c 45«»~ 7,J

SO.OO.OSO Counsel for the environment. After ihc co»neil
received a. site application, the a'.torney f,cncral s!.:«l!: ppoint an
assist�nt attn! nci- ',«ncral ol a special assistant a1torncy ",«n>c",r.-',,
as a counscI fnr «hc cnvi:.onmcnt who sh;.1! 'Irc a rncmbc! oi ti>c
bar of the s'.ate nf «Vashington. Thc counsc! for thc cnv',ron-.
shall rc;>rescn 'hc pub!ic and its interest in rrrotc«."jng t!>c cpu;.1'«y
of thc cnv rnnmcn' fo!. 'hc dura'.ion of the crtification 1>rocecc.'i.-.:;;,
until su h time as ihc certification is iss ed or denied, 'ic sha11
accordccl all the rights, privileges and responsibili. c= of an attor. e.-
rcpresent'ng a par.; in a formal action. This s~ ciion sha1. not b..
construed tc p event ar v person from being heard or reprcsen«ed
'ov counse in accordarce with the other provision! of this chapter.
I 19 "r0 1st ex,s. c 45 q~ 8.]

$0.50.OOO Public hearings. �! The council sha11 conduct a. pub-
lic hearing n the countv of the proposed site v:itl.in sixty davs cf
recciot af an application for site certification: ProvidccL, That the
place of such public hearing shall be as close as practical to ihc
proposed site.

�! The council must determine at the initial pul>1ic hearing
whether or not the proposed site is consiste..t and. in complianc=
ivith county or regional land use plans or zoning ordinances. If;;
is dctcrrn ncd that the proposed site does conform vi th existing land
usc plans or zoning ordinances in efIect as of the date of thc pplica-
t'on, tl>e county or regional planning au.hority sh '1 rot thereafter
chango suc.' land usc plans or zoning ordinances so as to aHect the
p rcpc s ed si';e,

�! Pr: o." to the issuance of a council recom!nendation to the
governor uncer HC7' R"..50.100 a pub'ic hear'ng. conducted as a
contes.cd case under cnalrter 34.04 RCVv, sr;a I bc hold, At such
public >caring any person shal' be entit'ed '.o bc hcarcl 'n supper;
of or in oppo'ition to the app'ication for corti::caticn,

�! Add;.tonal pu'oiic hearing; shall be held as deen:ed appropri-
ate bv he counc'l. in the exercise of its fru>ct'.cns under '."is cha«>-
ter..�19i0 'st ex.s. c 45 $ 9.j

,- eci>~:mendations to,.oivernor � P,p«>rov;I or  '.cnial of
ccr'."jca""�« .   ! .' e council sh:!11 rcnort to t'>c:;~iernor its rec-
onin;c; r'.:.In~as ."or '.'«r r'.ispos!tion of an ««n>!ic,".'.Inn for ccr!i!':ca«!cr
wij.hu> «vi'civc !n«>n'hs of receipt by thc c<ru!«cjI ~ ! '"uci> an, u il'.�
caKi«ui, or s;«« Ii !au!' tim< as is mut««ally a«ireciI l>y th<' cou,.c'i'
ti! «,", ppi! c; .'>'.

 .". 7lj'.' In .';I';"I" !I; ys of' rr r cipt of «h<' i «u" ~ j s r< «ior«. «i«»'



Thcrnlal i'o~ er "1;..i.'.

o; »n '' «-p OVe Or reject tlie apOIieat.On 'O Cert.'lieatiOn.
�! The s»i>ance o dcni I of the certification y Lhe -OVer'lO!.

shall be final a; to diat application.
',='! Upon ap rioval by the governor of the ar;!> .Cat'ion or cir-

ti..c.'ior; th aha ri-..an o' t' e coun<..il s'.lail v,i ': in . l ty days
co' .p!ose a .d si: >i: i t ' c '" iiii ca i loll a' 'ecnlei 1 o' ' rc 'cu.ion
i. le "ove': Jr ';iici L.'i' dpphcant. I r970 1st ex.,s, c: > q J.]

il !J i. ' ~ ii i, . ' ' ~ ~ ~ .l! ~ . i. i: S ii i<i »a < ra'' < C» O<..ii '.,V C '' "C! i.'.,
i ion' � 'c '!.i'! '.', ! < i "c ' --.".'.'0-'i i!."; ""-'" '. Ca<co-: d!' .' -.'- '', I . > !. c «n!'

:~ .OV.'Sion Oi . c!l«i.>'.Cr iS in COni!!ct With airy <.T'�.' .>ioVi;ii>rl,
i'l! i!a..' r, Oi' ." »ti' i t'o' wh Cn ia rolv ill e'i:"' .,'..< .>i' r:',' OL! er
;iW <!f this ST;i..c, Or;,ny ruii' 0 regulatlun 'i>rciilul,iid t'!eeet idCi',

this idliil>'.< r s',!ii",,i vii'n an con; ol .iild suchi o.!.ir 'lave >r r l]<.
o: re!..1;iiio« 1 i.on u.;,'aicd ihieieunder shall be clceri-cd su!>erseded
foi. 'i	<.' i!i i! 1> !»c;i of ihiS Charpter.

 "! Tllc sL..L< h..:et!y >rc.cmpts the regulation «n<'. ce.t f crit!on
oi '!;err;liil poii er ol-nt site» and Ll.crnlal powir p'ants as d<:>lined
in ILCV' <�.5L!.0'>0 [1971! 1st ex,», c 4D ~~ II,]

LO,d0.1'L! !reel. <!. certification. �! Sublect to L!le conch tons
set fortn Therein an,i iertifieation signed by tiie < ove"nor s':a1. bir.'d
the s' te or ary c!' its departmenls, agencies, divis ons, 'cure" us,
conlr.iissio.ls o- bo,irds as to the approva'I of the site and the coil-
stiuction and operat'on of the proposed thermal power plant and
any associated trar...inission lines.

 '>! Tile certi.'ca;!or. shall authorize the e'.ectric utility na...ed
L':.ereiil to constrirct and operate the proposed thermal power plant
ancl any assoc atec! 'iiar.sm'ssion lines subject only to the conditions
set:Orth in Suchi certificatiOn,

�j The issua:lce Of a certifiCatiOn shal' be in lieu of any permit,
cert ficate or s milar 'ocurnent required by any departmer.t, agency,
divi»ion, bureau, commission or 'ooard of this state. [1<970 1st ex.s.
c 4a !» 12,"

SL!, !!!,!3!! .Lov !< iicio:i or suspension of ccrtificatio:! � Grounds.
Any ce!.ti'ication nlry be i:evolccd or suspendid:

 lj i'or «ily nla'.Oriel fals<. slat<.ment in Lh.<:;i!>!~'.ication or in
il!c»iipi>leini n!;!! or;,<lc!ition;il st;itcmcnt» of fact or stiidic» rcoiiii'ed
of '.1ii .ipiiiic;»it lv!ii!Ti ii irtie answir would hav<. v,arranted tho
<:<!ili i<.'il » i'i'! li»«. '.i! !!co<in	!T<'nd cert!I!cation irl Lhe fl!'»L lii»i;iiici, oi

 ?! 1'<!i l'. '.;.i ',o ci!mply Wit!i ihe termS Or COildiiiona Of the
-oi'i.;in<i! c:ci'Lii," .!Lio! i; or

{,'! I"or vio!«L!i!n of. the provisions of this c!rapter, regulut ons
i »tied there;iindei ci order of the council, [1970 1st ex.s. c 45 ~s 13,]

~,l,~L!.!411 .";"v.:"i!.  i! Tl;c approval or rejoc".'on of, Tl «pplica-
ion Lol' cii i. ic..'' lu! by flic govii nor shall bc s: bj i: t to judiciill

pi>r..!!a,it Lo The provisions of chapter 3!,04 liCSV.

1 TsO � t7 ]



i"><'., D.E.,":0 Y' -hlic Utiiitics

 "..! The ruIes and regulations adopted by the. council sh;,'I '
subircct to judicial revic',v pursuant to the provfs;.ons cf cia
B-I.C I 3. V~. f.i<!70 Ist cx.s. c 45 q~ I4.j

Hr'rforccxnent of c<rnipliance.  I ! The courts ar.c,irr,,'',
ized to F.'rant such restraining orders, and su< lr tcmpor iry
vcI m;l »err t err] urrcf 1% c rcilcf as ls Proc'cssat'v I o seer tr c comjlf j; "<
xvifiw this c ri- fer;!!.ci/ot xvfth a site ccrtificaffon a<frccrn»i. ji; .
put srr;rr;f. fo I!ris cflaj>ter, Zlfc court ?»;ry ass<'ss < rvil rri r,:;11j<,
an «!!~our!1 »vT 1<ss tlf:r» o»r<! '.h<rrrs;m<1 <lo11;rrs lr"r <1:ry rior
titan txvcrr ly-five f1r<nrsa r<f <loIIars p<!I cby for < acfr <lay of coa, 1i-::
ticn or oper afi<»r in mi'<!ri<rl violation of fhis cI:apt.; r, or in i»; fcri '
violition of any site ccrfifica'rior< agreement issued pursue»'1
this chapter.

�! <'~'ir.ful viclation o5 any provis'-on of this chapter shall;"c
,. ~ross misderr einor.

  ! Civil or criminal proceedings to enforce this chapter fn.-.;
be b<ou,,ilt throu "I '.he attorney general by the prosecutin" attor;.
of an% couHtv . fcctcd 1!y the violation.

�! The rcme<!I~ s a!~el! penalties in this section bo'h civil a;.<I
crirnina'. shall be cumulat've and shaII be in add.tion to any other
penait'cs and ". meshes avafiab'e at!axv. or n eerlity, to any pc"soi.
rIP 0 1st cx.s. c " .' 1.'..j

~9. i"..KG9 Av.".',"r.".5 'lf v cf in~orrnation. The council shall r»ar...
avai'"=hie f' or public inspcc'ion ar.<1 copying during regular o::
hours at th< expense oi "ny person requcstin< conies, an r infor~.;-
tior filed cr subm,'.ted pursuant to tnis chapter, [1970 1st ci.s
c 4v i~ 16.i

,:0., G.<!!0ff Severability � 1070 1st ez.s. c ~a. If any provisio~. c
this ict, or:.s appi'.cat'orr to any person or circumstarrcc is ire'.'
invalf<."., the rema ndc«o' the act, or the aoplication of the prov s.'o"
to other e«sons o- c'rcums<anccs, is not off<et"<'.,10<0 1st c.:..
c4.: qc



Guidelinel for Thermal Power Plant Siting Applicants

WAG 56~-12-+10 NtIIDEI INES POR APPEIEANI NENERAL Appli-
cant will be required to:

�! furnish a legal land description of the site, land
use plans, the latest zoning status and a survey of land occu-
pancy and land uses, including residential and industrial,
within a 25 mile radius of the immediate site area.

�! indicate the source and the approximate amount of
water required during construction and operation of the plant.

�! describe the available roads arid railroads and indi-
cate what additional access is needed for ingress and egress
of personnel and materials during plant construction and opora-
tion of the plant.

�! submit an approximate routing as well as conceptual
design and type of all proposed associated transmission lines
to be constructed between the plant site and their connecting
points with the existing Northwest grid and proposed plan for
treatment of the na.tural features of the landscape, such as the
existing vegetation and terrain, and newly planted vegetation.

�! submit plans relating to satisfaction of existing
statutory criteria, requirements, standards and regulations
of those state agencies which, prior to certification, have
any legal authority over conditions or activities related to
the site.

�! submit an inventory of historical and archeological
sites which are existent within the thermal plant boundary
area or transmission corridors and state the nature of the
methods to be employed to enable their preservation and/or
their interpretation.  RCW 43.51.750!

�! furnish an estimated investigation, planning and
construction schedule flow chart expressing in months the
time to execute and complete the several phases of planning
and construction work. Give an approximate starting date of
actual construction and operation.

 8! finance studies, related to the site, approved by
the Council and agreed to by the applicant. These studies
may include, but not be limited to, data gathering and re-.
search on biological, ecological, meteorological, geologicalp
hydrological and general environmental problems,  Sec. 7>
chapter 45, Title 80 RCW!

WAC 463-12-015 HEALTH AND SAFETY. Applicant will be re-
quired to:

 l! supply plans covering the safe use by the public of
land and water areas under its control.

�! provide a plan for compliance with health and safety
requirements of the State and the Atomic Energy Commission.

�! provide background radiation levels of appropriate
receptor media pertinent to the site in question.

�! provide a plan for pre- and post-operational envi-
ronmental radiation monitoring of appropriate receptor media
in accordance with state criteria.

�} provide plans for protection of the plant Facility
complex against damage from flood waters, tsunamis, and
natural disasters, and security provisions against sabotage
and vandalism,

WAC 463-l2-020 QUALITY OF THE EHVIROWVENT--LAVD. Appli-
cant wiil be required ta!

�! furnish plans for the control ot surface water run-
off to provent water pollutien or adverse water guality



changes in variance with the water qua!ity standards.
�! provide plans for the excavation of borrow pits, dis-

po al of surplus txcavation or spoil material and earth fills
which are designed to minimize erosion.

�! furnish plans for the associated transmission line
routes xo as to avoid scenic, recraotional, hi ~ torical, ar-
chcological, heavily timbered areas, steep slopes, and prox-
imity to highways where possible; and to minimize conflict be-
tween the rights-of-way for present and foreseeable uses of
the land on which they are to be located.

�! conduct a comprehensive geologic survey to determine
geologic conditions of the site with par ticulax' attention to
the nature of the foundation matexials and recorded sei-mic
activities. Geologic information will continuously be eval-
uated during preparation of the site for construction and ap-
propriate steps taken in design and construction of the plant
recognizing the geologic conditions ~

WAC 463-12-025 -------WATER. �! Use. Applicant vill
be required to:

 a! furnish plant siting plans that are compatible with
the State ~ater use programs.

 b! show evidence of consideration of multi-purpose use
of cooling water.

 c! show by research, studies or other data, that ade-
quate water flow is available to meet total known and future
requix ements of the plant.

�! Quality. Applicant will be required to:
 a! provide plans for the compliance with regulations

relating to water quality standards for waters of the State of
Washington.

 b! provide plans for waste heat dissipation at all pro-
posed sites including plans for off-stream cooling facilities
for power sites located adjacent to fresh water bodies and
estuarine locations.

 c! submit completed studies prior to site certification
to identify the outfall configuration and locations, heated
effluent distribution characteristics and extent of the dilu-
tion zone.

 d! provide an engineering report, p'-r at d specifica-
tions which will reflect all known, avai!,able and reasonable
methods of treatment of waste discharges, including, but not
limited to, biocides, blow-down water, plant floor drains,
sanitary sewage, and othex' waste discharges from the facility
to state waters.

 e! make and submit a hydrographic study of temperature,
salinity structure, and other physical factors in the receiv-
ing waters that may influence the dilution, dispersion and
reconcentration of waste discharge.

 f! provide background water quality data pertinent to
the site in questions

 g! provide a plan for pre- and'post-operational water
quality monitoring to insure the maintenance of water quality
standards and continued beneficial uses of adjacent waters.

WAC 463-12-030 -------AIR. Applicant will be required
to i

�! provide plans for the compliance with air pollution
control standards.



�! demonstrate by acceptable research and study the ex-
tent to which fogging, misting, icing, obscuration of visibil-
ity or plumes would occur as a result of the operation of any
proposed off-stream cooling facilities.

�! provide an engineering report «nd nv rluati«n «l pr«-
posed fossil-fualad and nuclear-fualod power planta to ~remon-
strate that thc highest and best practicable contaminant emis-
sion control technology will be used, including the utiliza-
tion of fossil fuel with the lowest technically feasible sulfur
content consistent with applicable standards.

�! provide preliminary data, either from avai.lable re-
cords or from reasonable estimates, as to air quality and me-
teorologic conditions at the proposed site. Metcorologic data
should include {as a minimum! wind and direction patterns<
rainfall and temperature regimes.

�! provide a program and schedule to cover pre- and
post-operational air quality monitoring and weather data an a
continual basis' This program will be for a specific site and
its nature will depend upon fuel to be used, contaminant poten"
tial and land characteristics and use and shall include con-
taminant emission monitoring when required by the appropriate
agencies.

WAC 46 3- l 2-03 5 NATURAl, RESOURCES.  l ! Vegeta-
tion. App scant we'll be required to:

 a! provide a description and location of vegetation, or
other receptor, terrestrial and aquatic, which might potential-
ly be affected by the design, construction and operation of the
plant and design, installation and maintenance of associated
transmission lines.

 b! develop a pre- and post-operational environmental
quality suxveillance program of the appropriate. receptor media,
terrestrial and aquatic.

�! Fish and Wildlife. Applicant will be required to:
 a! provide plans for fish protection facilities that

assure maximum protection to the resource. These facilities
shall include, but are not limited to, fish screens at the
water intake and discharge, watex intake and discharge design
that minimizes fish attraction, and a system to by-pass fish
safely to natural waters.

 b! provide acceptable research or study plans' for de-
termining the abundance of, distribution of, and project ef-
fects on wildlife, fish and other aquatic life, in the pro-
posed project influence area.

{c! agree to provide replacement and/or compensation for
any wildlife, fish and other aquatic life and eco-system dam-
age or loss caused by project construction and operation.

 d! provide for post-operational studies that will
monitor the effect of the project on wildlife, fish, other
aquatic life, and the ecology of the area envixons and agree
to provide appropriate additional protective measures if
such measures are deemed necessary by the Council.

wAc 463-12-040 ---.----AESTHETlCS. Applicant will be re-
quix'ed to:

�! provide plans to show that the therma j power plant
and appurtenant facilities axe located and designed to insure
that insofar as is practicable the physical appearance of the
installation will be aesthetically compatible with the sur-
round ing s .



WAC 463" l2-045 -------RECREATION. Applicant vill bo re-
quired to:

 l! provide plant construction and/or operational plans
that, where applicable, contain provisions for the recreational
development and use of the site and adjacent land and water
areas artd agroo to provide replacement and/'or compansation for
any losses or damages to recreation opportunities.

WAC 463-12-050 ECONOMICS--FINANCES. Applicant wi3l be
required to:

 l! file an economic feasibility study on the proposed
project setting forth

 a! the estimated investment in the site, thermal power
plant and related properties and facilitiesi

 b! the source and amount of funds to f inance the entire
projecti

 c! the proposed rate structure and type and number of
paver purchasers; and

 d! a pro forma statement of revenue and expenses,
The estimated investment and/or annual expenses to satis-

fy the requirements for quality of the environment shall be
separately stated in the study.



APPENDIX J

RHODE ISLAND

Act 26-1965  The Intertidal Salt Narshes Act! as amended [Section ll-46.1
of the General Laws of Rhode Island!.

Act 140-1965  The Coastal 'iietlands Act! [Sections 2-1-13 - 2-1 � 17 of the
General Laws of Rhode I.sland].

Act 279 � l971  Thc Coast Resources Manage-,»en< Council Act! [Sections
46-23-1 � 46-23 � 12, 42017.1 � 4 of the General Laws of Rhode Island].





2-1-13, Pubic policy' on coastal wetlands.� AVhereas, article I,
Il 1V of the ronstitit'.ion of the state of Rhode Islattd and Providence
Plantations guarantees to the people the free right of fishery, and

Whereas, Th  free right. of fishery cannot be enjoyed unless both
finfish and shellfish are in abundance to be caught, and

YVhereas, The metabolism and katabolism of plsrlts and animals
which constitutes the estuarine complex found in salt marshes fur-
nishes the nitrates, pllosphates, sugars, plankton and organic chem-
icals necessary for t' c .-~.Ir-ture of finfilsh and shellfish throughout
the Narragansett bay area and its envirnnr, and

%'hercas, The capacity o' the salt marsh peat and muck..sub=
strate to absorb 1i '.a! r'Iooding he!ps to obviate the hydrauli s of
severe Hood conditior.~, a:~d

Whereas A',1 thc s:-Ilt IIIatshr s of this state are in jeopardy of
despoliation by per cns»rmindfuI of .'he economic and aesthetic
consequences of .uch spoliate,ion '.II refor ,

It is the public pn'!icv of this state to prr serve the purity and
integrity of the cotlstal w Ilands of this state. The health, v .lfari. ]
and protoctioTI of perse"s at!d property require that the state r -
strict the uses of coastal -vetlauds and, then fore, in the exerclt,i
of the policr pow r;;uch w 't'.ands are to be rtgulated hi reunder.
Eletory of Beet/oil.

Aa enaC ed by i<. L 1!!55, eb. '<IO, I; I.

2-1-14. 9ef!Mtions.---A coastal .I <..lland sb<t1I rttetIIl Bnv sttlt mat'bil
bOr ] ! inp On thi t' I! Ii:« "- C" "I',". S'-.I<n ". <Vb<'til 'I' Ot !lilt Itis I.l i'
n>Itis reach tile li'.;.tI'll' - .""S th'nag<. nai»rtlk or artifiCial Water

, el,o!II'I cs, and all rh u< n'an.'.s  iin i r ~ous tlilere'<o, btlt, extending no
tttpI' < tile» filfty  :>0 I ~ st � i» i ~ '< ':%sr frn ~ n, os '.he director shall

reasonably nese:sn-:. ',~ �.rotp".t such., a! t mat'shes for the
»�pos s set forth .:, < 2-'..-:.'-l. ~~,!t tnarslt s shall include those

>ress upon wh'.t'< gr~t<r so<".c.:olc'- not neccssarilv all of the follow-
s<alt meadow gra'<S ".-'".,"~'.'I!s pa~ '~S': »ike graSs  Di~firlIlie

.- ' ate!, V",.C'- gI.a~;" ',', i.-.i;.,  ' ray '.ij> salt!G;It eh ~aSS  Bpartina
," rnittorrt}, s"" w r'.,s  -.,'.i or I". curopaea, and Salicornia bige-

I�,,ll. s a lav -Ider ',.-' '! ~" I<. n .,". >'.<nat! ~sI, saltruarsh bulrushes
i'.Ip ls rOIIuS',!'S '.i '. '»">"S p;"1u '<Oeu> Va!. atlantiCuS!, Sand

- iul'rcy  - pt'rg:!n '.-,". I i !I!,'! .' �.i;,c~. ~ras.< -,'~nnictts virgatum!, tall
<t  der:Iss  ~p""".-'" <!".".~:"" ', '>","...-'i<le .' 'I I'Iva frutescens var,
n sritt', ca".,II"'-  ":~~..!u " i, ~'-'iroI;~, ar : .'ypha latifolia!, spike
rttsII  Fil&oclla".'s I"3s "..":.!, i c'e' rn!lt! er s rus;I  Seirpus americana!,
IIent grass  Argost I s pa'.us'.-.it !, and sweet grass  Hieroehlee
ntlorats!, The occurrence and extent of saltmarsh post at the nn-
tlisturbed surf ce shall b - construed to be true evidence af the
extent of a salt marsh or a part thereof.
plat~ of JRecQeo

~-OIIaetad by P. h..use&; Ch. $46';f1;



2-1-15. Program for coastal wetlands.� The department is hereby
stlthorized to establish a program for the protection of the coastal
wetlands of thr, state. Aft  r public hearing thc director may, by
vrritten order sign< d by fhc director and recorded in the Iegistry
nf dr pds in each city i>r toivn wht.re the land is situated, designate
rnastal wetlands or parts thereof, the ecology of which shall not
he disturbed anrl the' use of which shall be res riot t>d to thast> usss
comptttlbls wfth tha ptIbllc policy of this state as set forth in eucb
order. Notice of such public hearing shall be given by certified mail,
return receipt requested, mailed at least two �! weeks prior to such '
ilparing to al I owners of record of thc land concerned listed in tbe
must recent records in the city or town in which tiic laiid lies, and
~ipnu recording of itn order signed by the dirrcIor a copy thereof
lnill he sent by certified mai1, return receipt requested, to said

oui>crs of tenor l, The director may mncnd or repeal .-ucl. tirdi r in
maiincr. Tn adopting such order the department shali et>n>'ider
t a1ue of the coastal wetlands to the public health, marine ftsli-

rir., wildlife and the protection of life and property from Qooti,
inn i icanc and other natural disasters and the order shall contatn a
.i'th ment of the purposes a>id necessity for restricting the use of

coastal wetlands described therein. No city, town, person,
firm or corporation sli>tl1»sc or permit tlie,use of such restricted
coastal wetlands corttrary to s»rh order and tlie superior court shal!
have jurisdiction in equity to restrain any violation or threatened
vichttion of this section at the instance of the attorney general, the
director of the department of [natural resourci s!.
History of Sec i ion. "agriculture and conservation, or the

As enacted by P. L 1966, ch. 149, $ 1, chief of the division of fish and game"
because of 11 42-17.1-3.Com piler'e Note.

Bracireted ~ords were substituted for

2-1-18. Damages.� lf by the adoption of an order uiider the prt ~-
ceding section any owner of thc land s»bject to such ortler suffers
damage, such owner may recover coml>ensation for sue!«la>nagc in
an action filed in thc superior court within two �! years from tht~
date of recording of such order. Awards of damages shall be paitl
either from funds appropriated to carry out the purposes of II  2-1-13
through 2-1-17, inclusive, or from the recreation and co>>servation
land acquisition and development fu>id of 1964 established pursuant
to tl 32-4-$5 of the general laws.
History of Section.

As enacted hy P. L. 1&86, cb. 140, $1.

2-2-17, Assents subject to orders.� Any assent hereafter granttd
by the director of tlie department of public works to fill coa.stal wet-
lands shall be subject to the orders promulgated pursuant to this
chapter.

History of Section.
Ao enacted by P. L. It>66. ch. 140, $ I.



AN A<.T
CRRATI'NG A  .<!ASTAL RI:SQ <l  .'ES
  Ar>AGF2IEVE CO iNCc L AND h AKING
AN A1'PROPRIATION THER ;FOR.

IT IS KNA '.TED BY THE GENERAL ASSEMBLY AS FOLLOWS:

SECT]ON I. Title 46 of the general laws entitled "Wr> .crs and navigstir>n",
as amended, is hereby further amended by adding thereto the folio< ing chapter:

"COASTAL RL<SOIIR ;FS RAN >GF:Igyr COUNCIL"

"4C-23-1. LFGTSLATIV ' Fl.">'>I': -S, -- 'I'Iic g ner,>l assemb y recogn  scs r>nd
decl>>r< s that the coastal rcsourc s»f Rl<oc e Island, s rich vsr ety of natural,
commercial, iudustria 1, recreac i one  , s;�'I acsth   ic assets ar rif immediaCe an I
poLentia1 value to the present and fu 'ure develc iil>cat r f Lliis staLe;  hn  i>n  lan >, J
or poor i. planned development <>f Chin basic nati<ra l,vrro anent ties a I ready dsr sped
or destroyed, or has ti«poten .is I i>f c!.imaging or destroying, Che i>tete's coastal
resources, and has resiricced  he m>sc efficient and beneficial utilisatlrn of su.h
resources; that it shall be th poli<.y 1 thi s c, ace to I.reserve, protect, develop,
snd where possible, restore Che coax .al resources of the state for this snd su<.seed-
ing g snerations throu 'h compr hcnsive and coord>n,iced lang-range planning and
management designed to produce t ie <saxim<>m benefit for soriety fro<s such coastal
resources; and that preservation an<i restoration of ecological systems shall be the
primary guiding principle upon wt»ch environmental alteration of coastal, resources
will be measured, judgedr and regulated.

Thee   f factive implementation of these policics is essential to the soc sl
and economic well-b ing of the peop'e of Rhode Island becai>se the sea and its ad-
]scent lands are ma3or sources of food snd uublic recreation, becau "e these
resources are used by and for indus L y, transportation, .csee disc>ossl, and other
purposes, snd bees»se the d<msnds made cn these resources are increasing in number,
magnitude, and comple>Cit; and tha , these policies are nece sary to protect the
public health, safety, and genera! welfare. I'urthexmore, that implementation of
these policies is necessary  n orde  tc, secure t>ic righ .s of the people of Rhode.
Is land to Che use and enjoy >cnC of  l>e nai<~>.;>I rr i>ources of Che state with due
regard for the preservation of their va! <ie, and in o>.der  .o oi low   Iie general
assembly Co fulfill its duty to provide fi>r C >e conservaci<>n of Chc air, land,
water, plant, animal, mineral aud ot lier nu iira I rc;ources of; the state, and to
adopt all means i>ec< ssary a id pr<a >or Ly Iaw Co I>rotect Llie natural environment of
t'Iie people of che stare I>y prov idri>g ac <»'us Le resource  > i soning for the control and
regulation of the use of thc nature I resources of the state snd for  he preservati or
regeneration ai>d restoration oc Chc natura 1 cr viroumcn . of the s ta  e.

Iat Chase po! 1<.> as c<>n I>i o< ba sebi ev d   .. ougti the creation of a coastal
resources a<snag<'.ment co .>ci1 as he  >rinc . .e 1. mecIianism for managemenC of the state'r
cnas -el resour-ces.

"46-23-2. COASTAI. BL",OP<>. ES 'MANAGE>-',I>NT COI>!ICII, CRFATED - APPOIN92NZ OF
1 pt BERS. -- T'Iiere is hereby cxc ice . Ch< i < s ta1: < source ~ c anagement council. The
coastal rcSOurCeS mora>;ament Cori< ci 1 s!>a ' I COi SI SL C>' Seventeen �7! memberS, tWO
�! of whom si'a  1 ba <>ie!sb rs or  ! ho<is ~ of ri'preseo r   ivi' s At 1essc one  I! of
said m< m'>ers . hr' ll «I> es nt a " ': -tr<1 rn«-> c:i 'a J.i.' -., api>o  nL<cd by the s ieaker, two
�! of who s s'I>all   <i <i i ' e> s i'I   Iiu si r> ' .', encl'. >. ''Ii ii.. <>r>11 represent a c oas tel
munic i Iia lii'y, appoinCad by i'Ii<. I> c utenai E<>vora.ir, Ciio   '! of w >om shall be from
eh< general p»'olic appo'need by  hc c ira .er of Lhe house for a term of ti'o �!
years ~ Cwo � ! of whom shel 1 be from i> coos Cs 1 m»r rci pa 1 i ty <>ppoi n ted by the speaker
of the I>ouse for a Lerm of CI<ree �! years. Four �! appointed or elected officials
of I<>ca I govr r..ienr appoi>iced by t  e i;oiv mar, one fl! ot wliosi si a I 1 be from a muni-
cipali ty of less CI»ii> 2i,000 Iio >u . c . n, appointed to serve iict I 1 dsaiiary 31, 1972,

  I ! of w'ho>s < h.<1 I b. I rusi a << r t c 1 miiuicip > I i   y of more  I>a<i 25, J >0 po a>latin<»
r> Iipc> o  cd  c> i< rve »''r   '   i i -' » y I  , I 9 '   i > I onr I I ! of wliixs i i<i> I   I>< fra >< s
ciiaaLs I <» i> ci pa I    y i ' I<:  I'»><i 2 ~  >u > p i>i<'Ii>   r~ i i  pi!I >«'d ro !:<-rvr <in    I
Jr<unary 3 >, iurri i n I i>ie   I   il w i ii i  in' ! lic f iisi ri crrnsi i ' « i iiu,l < y <>I iaiir<.  hr>n
25 ~  ><i<>  ri .;<'  i io<'i a >Iir> >Lu'I i r < i r .< i iii ' 1 J i iii ii y 3 , 1 l7 >, ar.fu  i I > I'<  rs<>'< 'irr
 o bi< deter mini« 'I by LI'i' ' .   r '   .I: i > ' r. i i su" ', si I 1 i«'i h <»ca>ur i <i i Ii < I,' r<i,'r< iiu    I

a<>re<:a ors are. r I riii>i: I aa<> c  i, I ~ i d, <',c> I i i,' > hr»r u, '> iif,< i'iii'i "y 1972 a<'><I
during rhe mo>.'h o. 3st vary  h. > e i tr ~ > r >is Sov rror s'IH I. r»,. >in  s iicis i< r Lo
succeed tl.e me<»l er wl.<!se terr>. w i1 rh«»>exc c.xi 1'> c for s term c 1  o ir  r>! years
co<ra encing on the first d>iy c f I'i bri>ary then nex  fo1lowire anc' u>. i 1 I>is surcessox
is n >mad and qcnii f'.cd; each su:h <riinic>.  1 appoiatseiir sbsi! c< e if t.'ie appointed
or elected official shall no Io><ger hold or chanpe tu o  ice which he held upon



appointment, end further, each such appointee sh.ill be eligible to succeed himself'.
Thrrr �! membrzs slie 1 1 be appoinced by <he governor from the pub! lc, with ttie
edv> cr»nh «>n. I nr. of the senate, one  ]! el wh<mi shell serve unti.l January I, L97?,
onv   I! I ! wlii>s> sha 1! serve until January 1, 1973 arid one   1! of whom sha l 1 serv<
i>iii i l laiiuai y I, lp 14 es id members snd their successors sha 11 represent a coasts I
CoF>>II>ul <y, Al 1 S«cli membere Shall ~ SrVC i>n< I l Liiclr Sueecilffere Sie Sl POlnted and
qinii f l li>il ', el>izing ti>a muntli Of January 1972: n.l dur!ng thC mont!> of January Lhere-
<ifi «r <i>< l>i>ver<i»r sliell sppoir<L, with advice and consent of tlie senal c, a is<m1>< r

>>>>i I'4 cd 2 h<: m» sbera WhOSC term Will tlii n nCxt exp j re for a l.erm of Llirei �!
yi.irs c>xm>ii <icing on the first d;iy of Fchiuary n<xt following and until liis successor
is nam< d an<1 ili» tl f Jrd, A rae iibrr shall hc eligible to succerd hlu>sel f. No s<» r
Lhiin ewo �! pcraena un Said cOunCil Shall he freai the Same COmmunity. Api>Ointmen's
sl'1 l 1 f i ra <. l>e made by thu gov<. -nor thh n by tho 1 i eu tenant governor and, the» by
the sl>rsk<>r. A vacancy othrz than by expiration, shall be fil!e>' .in ilk" md>oner
an origina 1 appointment but only for the uncxpizecl portion of the term. The direcLo<
of nal ur ' "<.sour< cs and th» director o he.i 1th hei I crve ex of fic in.

I!s addition tO the foregoing votirig >»<s>i><>ra, the COuncil Shall inClu<le a
varying nisnher of other s embers wiio shall serve in an advisory capacicy withouL
the right zo vote and who shall be invited Lo serve by either the governor or the
voting mrnibeis. These advisory mcmi>ers aiia'1 represent the federal agencies such
as the navy, coast guard, co. ps of engin< czs, pub I. c heaitis service and the fedrra 'i
water poliution coritrol adminietration and such regional agencies as the New Engla-Rd
river basins cos>mission and Lhe New England zei'ional commission and any other grouo
or interest not otherwise represented, The council shall lieve authority to form
committees of other advisory groups as needed from both its own members snd others.

"44.23-3. SLAL1~FFATICIIR CF HE>El'"I;3, -- E 3 pp I ted 3 VF th
council, l>r fore entering upon his dutic s, sha11 take an oath to administer the dutie<
of liis office faithfully and impartially, and such oath shall be filed in the office
of the secretory oi: state.

"44-23-I . OFI'>CIIIIR OF TIIE COUIICIU' 4 O'CIIIIII AEO VOTE RR~UliFD FOII AETIO>I
-- Tlie govi;rnor, «pon Llie appointment of the ap;>ointed mi.ibers of the council aha il
select from 'aid appo!nLed members a chairman and vice chairman, The council shall
thereupon select a secretary from amonp its membership or staff. The council may
engage sue!i staff as it deems necessary. A quor<sa sha ll consist of nine  9! members
of said counciL. A majority vote of those present shall be required for action.

"46-23-5. EXPJ<NSPS OF HZylgFgg>. -- The <I><>mbers Of the council slie 1 1. serve
without corn>>enoatl<>n, but shall be rciisburecd for Lh<.ir actual expenses necessarily
lricurred in tlie per. LurmanCe Of their dutire.

"46-23-6. POT>r>JL ANl! DUTIPg. -- In order l . properly manege coastal
resources the council sl; >11 have the following pow rs and duties:

A. Planning snd Hanagement.

The primary responsibility of the counsil shell be the continuing
planning for and manage<sent of the resources of the state's coastal regio~. The
coiinsll shall be able to make any studies of conditions, activities, or problems of
the state's coastal region no< ded to carry out its responsibilities .

The resources management process shell include the fo 1 Lowing basic
phases:

s. IF!entify a] 1 of the sLat< 'e eras< >il rc:»«rces, water, sub<>>ozgrd
J anil, a i r space, fin fish ~ slip>1 lf ish, ailii ra ls, pl>ye li>grai>ililc feat >iree, and so forth.

b. I'value c Llicse rc> ourccs in term: of their quanti< y, quality, caps-
!>i iiLy f<ir use, an<1 other koy charactr>vis< lcs.

c. Determine th<'. cii:ri, I'. 33 .Fl pot< >il i a 1 uses of ri ch resources.

d. Di t>.ri.>R<>n the Ciiir OL nJ p<>tent!el piOblemS Of eaCh reaeureee,

<!. For>v ila>.<: plans arid P..F, ii-s . Ir tl>e m >nagrm<vrtt of each resource,
id i ' 1. y liig perm! t ted us< s ~ '.c ca; ior s, 1 v >L. et ion mt rsuri s, ar J so forth.

f. Ca: ry out.,l<.'se rca'>uz> s I ~ a<1 geiseut pzog Pm'I L.'iz'o<lgh implementing
iu l l orit.y and coordinacio>i oi; tats, f- dural, local s> 1 private activities.

Formu>..tion of st<:>d.»ds where th se do noL ex'.st, and ze-evalua-
tion nf existing standards.



An initial series uf r< sources management ectivit l.ee shell be initiated
through this basic process, then each phase shall continuously be recycled and us«d
to modify the council's resources managemenC programs and keep them current,

Planning and management programs shall be formulace<t in terms of tho
ct!eracteriscics and needs of e«ct! resource or group of related resource«. Etowever,
all plans and programs shalt be developed around basic standards end criceria,
including:

a! The need and demand for various activities and their c«>pact upon
ecological systems.

b! The degre< of comps tibi 1 ity of var i ous ac t ivi ries,

c! The capabi.lity of coisca1 resources to support various activities,

d! Water quality standards set by the department of health.

e! Consideration of plans, studies, surveys, inventories, end so forth
prepared by other public and privai«sources.

f! Consideration of contiguous land uses and transportation facilit!es.

g! COnaietenCy with Che Stet e guide plan.

O. Implementscion. - t' he council ie authorized to lors>utace policies
and plans and to adopt regula Cions nrcessary to imt>le«!ent its various man«gcmont
programs.

t<erson, firm, or gove<>m>ant«i agency pr<>posing any development or
ut>erution within, above, or b«n< >cl< ct!«c! dai wet< r below che mean l>igt> water mar'
earcnding ouc to the extent of r!>e «cere''< Jurisdiction in che territorial eea sha'
be ro<tuired co demonstrate tt!ac <cs orupoaal wool<! noc  I! conflict with any
resources management p1an or prot r«m;  <.'! make any area unsuitable for any uses or
activities to shich it is alloca"ed by e resources management plan or program; or
�! significantly damage Che environment of the coastal region. The eounciI shall
be authorized co approve, mod! fy, set con<! i cione fnr, or re !ect sny such proposal.

The authority of the council over land =.. as  chose areas above the mean
high water <sark! sha' ' b<. limited t > that nec 'ssary to carry ouc ef fective resource
management programs. This shall be I i<..ic< d =o t' he authority to approve, modify, s-
conditions for, or reJect: che <!csig!!, ! o=n'ion, construction, alteration, and op<
tion of speci fied activities or iar <', >...,es when these are related to s water area
under the agency's Jurisdiction, re';ard les= =f c!!<.ir actual location. The counci!
authority over ttiese Ianu»sds «n<! a< c iviiici si>«i.' b' limt ted co situations in <>h
there is a reasonab1e probabilicy o '. con..'icc with a plan or program for resourc<!s
managem<nt or <!amage to L'.<«cons' a! c»vie< «!!e:!t. '<'hese us««<n<t «crivicies are:

a! 8<>wer gene> sting en<i dean! in:!Cion pt«uta.

b! it<«<>~>ca' .ur p< tr»l<".<m pr. uu;: in;;, cr!nn f! r, nr;<r<>r«t «,

< ! lt n« i! < x ! ac!. i u<> .

d! .'I!».. 1 i >«' !!'<.c«c! o» r<>< i t >! '. L s <n.! '. <'! > «g!',«'.< I c >! f < « t ur <"..

«! inc< > t t<t<>! ««le

f! Sewage tre«tmenc ar l dist!os« t «n<t: u tid w st< d> «,><>«el fe< I 1 i ties.

C. Coordinaticn -;.. counu <.I sbi11 !<;". ~ ct!e fo!!i . ing coordinacing po
and duti<.s:

«! Pu>1»LJ»'! <', as «1>'»<ti"<�art<i< '<>< in any >.;< r of dispute invcl,
I o! t! Ct>e r.sour«e; of i,< tn< .'. Coi< > 1 < gi >n > '. rt<e ' . eats of rwo or morc

lit les or B'L.> ~ ' . <1 ' < «!! .

b! Con u' ',, >nd o< >i!i nacir; =«.'iona <>ich local, scece, regional, a
=<;is«1 ag-acies and p' . Ce ir<r,. -sr...

c! Co..duct it!:. < r «po>, < ring co;!s! a t r< earch.



d! Advising the governor, the general assembly, and the public on
cassts I matters.

D. ~Oe tl.ooe. -- The coun il h ll 6 e thori*ed t e i th
following operating functions, which are essential to management of coastal resaur~c-

a! Issue, modify or deny permits for any work in, above, or beneath the
water areas under ita Jurisdiction, including conduct of sny form of squsculture-

b! Issue, modify or deny permits for dredging, filling, or any other
physical alteration of intertidal salt marshes.

c! Licensing the use of csosral resources which are held in trust by the
state for oll its citizens, and imposirg fees for private use of such resources,

d! Determining the need for snd establishing pierhead, bulkhead, and
harbor lines.

e! Developing, leasing, snd maintaining state piers snd other state-owns
property assigned to the agency by the department af natural resources, the govern
or the general assembly.

I! Investigating camplaints alleging violations of state laws or ripsri,
rights i.n t'h e state's tidal waters.

"46-23-7. VIOLATIONS. --  s! ln sny instances wherein there is a vialsti
of the casstsl resource management program, ar s violation of regulstians or decis'
af the council, the council shall have the paver to order the violator ta cease snd
desist or to remedy such violation. If tiRe violator does nat conform to the council 1
order then the council, through its chairman, may bring prosecution by complaint sa'-
warrsnt, snd such prose.ution shall be made in the district court of the state.

The chairman without being required ta enter into any recognizance or ta
give surety for cast, msy institute such proceedings in the name of the state. It
shall be the duty of the attorney general to conduct the prosecution of all such
proceedings brought by the council.

 b! The chairman, et the direction af the council, may obtain relief in
equity or by prerogative writ whenever such relief shall be necessary for the proper
performance of the council's duties hereunder. The superior court shell have the
jurisdiction in equity to enforce the provisions of this chapter and any rule or
regulst ion or order made by the council in conformity therewith. proceedings under
this section shall follow the coutse of equity snd shall be instituted, snd prose-
cuted in the name of the chairman and council by the attorney general, but only
upon the request af Che chairman, at the directi.on of the council.

 c! It shall be e misdemeanor for any violation af an order of the caunci

"46.23-8. Dl»TR Go~As ARD Ql~'angl, - The n it l th i*ed to re.
ceive any gif Cs, grants or donations made for any of the purposes of its program»
and to disburse and administer the same in accordance with the terms thereof.

"46-23-9. SUSPOBHA. - The council is hereby authorized and empowered to
SusITRan witnesaea and iaaue Subpaenaa in substantially the following form.'

Sc.

greeting:Ta

Yau sre hereby required, in the name of the State of Rhode Island and
Providence Plantations, to make your appearance before the cammission an

in the city of

the dsy af to give evidence
o' what yau know reiative ta a matter upon investigation by the commission an

and produce snd then snd there have
s . ' ".ive the following;

lleceof fail not !a yau will answ.r ta default under the penalty of the
lsw in that b..half made si provided,

dsy afDated st the
in th year



"46-23 10, COOPERATION OF DEPARX295TS. -- All other departments and
agencies and bodies of eCete government are hereby authorised and directed Co
cooperate with and furnish such infors<scion as the council shall require,

"46-23-11. RULES AND RKGUIATIONS. -- The rules end regulations pramulgat«
by the council shell be sub!act to the administrative procsduree ect.

"46-23-12, RKSEIATION FREgl COASTAI CA%UNIT . Upon the expiration
of e term of a member appointed by the governor as en appOinted or elected official
of local government frees e coastal municipality as set out in 46-23-2, the governor
shall appoint an appointed or elected official of a coastal municipality which st
the time of the governor's appointment hee no appointed or ex-officio representatio»
on said council.

SEC. 2. Section 42-17.1-4 of the general laws in chapter 42-17-1 entitle<!
"Department of Natural 1'esources", as amended, is hereby further amended to read as

f o 1 lowe: 42-17.1-4, DIvIsI05s ARITH?N DEPARTMENT

 d! A division of coastal resources which shall carry out those functions
of the department relating to harbors and harbor lines, flood control, shore devcloF
ment, construction of port facilities, and the registration of boats and such otherfunctions end duties aa may from time to time be assigned by the director, ~exes t
that s ch division shell not be res onsible for the functions of ins ection uf dsms
end ese voirs a rovin lens for construction or im rovement of dame reservoirs
a other structures in non-tidal waters and the o eration of' steam- a i sCation
in coo eration with the nited States solo ical surve end rovided further that
such division snd its staff shall be res o sible th ou h the director of natural
resources to the coastal resources mana ament council and such chief and rhe staff
of he division shell serve as staff ro said council.

 e! A division of planning and development which shall carry out thosefunctions of t' he department relet tng to planning, programming, acquisition of land,
engineering studies snd such other studies ae the director may direct, snd which
shall work with the department of aducatic«, with educational institutions at all
levels snd with the public in the dissemination of information and cdiica cion relet 1<
to natural resources and shall perform the publicat ion snd public r<.! at iona func-
tions of the department, the functions of ins ection of dame and reservoirs a >rov-
in lans for construcC ion or im rove«<onr of Bas«< reservoirs end ot1<cr structure<'

h -ttddl t.. d th tI < t - 'h< I tt
th II I< ddt t <~II

 f! A division of enforcemcnc wlilch shall enforce all of the laws end
regulations of the department, which shel i cooperate with the other enforcement
agencies of the state and ics munic jpa lities and which shall administer all of the
policing, enforcing, licensing, registration, and inspection functions of the depart
ment and such other furhctions and duties as may from time to time be assigned by th;
director,

SEC. 3. APPRQPRIATIO!I! -- The sum of twenty- five thousand  $25,000! dolls
is hereby appropriated out of any money in the treasury not otherwise appropriated
to be expended during the fiscal year beginning July 1, 1971, and the state control'
is hereby authorized and directed co draw his orders upon the g«r<srsl treasurer for
t'ie paymenr of such sum or so much thereof as msy be required from time ro time upo
r . 'i<it by him of properly authe<it iceted v<iuchors,

SEC. 4 This act shall be construed libera ily in furtherance of its
~ ! 'I <lcd purposes.

SEC, 5 1f any provision of this act or of any rule, regular Eon or deter ~
nation made ther<<under, or t1<u a!<plication thereof to any person, sysn<.y, or cir ~
istances Is hc! Il invs1' J by a co»rt oF. competent Jurisdiction, the rasa! rider <if

rui«, reguiatioo, <.<,<<Ccr«<isation< snd the application of s<ich «r<i«is!»ns < o
persons, agencies, <ir cir« dmstar<ccs shs! 1 not bc affected <Eicr<1iy. '1'hs fnv«!

Of any seCtiOn Or SeCCI . <ir Par< s of ', y SeCtlnn or Sett! <dni <IE <bi <I <h< L I<i<<<
not affect the vol>dity of ti. res<Sin<ier oi ciis ocr.

SEC. 6 This act shall <ok«. sEEecc iip<in 1<» passage sri! sii ac««<r <«irti
Of acts h. consist<.nt h rewith are bcrcliy repas!od.



APPENDIX K

ATLANTIC COAST

Act 215 � 1967  Regulation of Dredging and Filling in and adjacent to
Tidal Waters! [Chapter 483-A of the V w Ham shire Revised Statutes Annotated]
Act 254-1967  Regulation of Dredging and Filling in and adjacent to Public
Waters! [Section 149.8a of the New Ham sh-'re Revised Statutes Annotated].

Act 274-1967  Regulation of Dredging, Filling, Construction, etc., in
Annotated].

Connecticut

Ac -695-1969  Preservation of Tidal Wetlands! as amended [Sections
22-7h � 22-7o of the Connecticut General Statutes Annotat'ed].

New York

Act 545-1959  The Long Island WetLands Act! [Sections 360 g!, 394 of
McKinne s Consolidated Laws of New York Annotated: Book 10 Conservation
Law] .

Act 294-1968 Sections 9 & 10,  Amending the Atomic and Space Development
Act, Act 210-1962! [Sections 1854, 1860 of McKinne 's Consolidated Laws
of New York Annotated: Book 42 Public Authorities Law].

Act 715-1969  Division of Marine and Coastal Resources! [Sections 1-0303,
300, 395, 396 of McKinne 's Consolidated Laws of New York Annotated:
Book 10 Conservation Law].

Act 45-1961  The New Jersey Green Acres Land Acquisition Act of 1961!
[Sections 13.8A-1 � 13.8A-18 of the New Jerse Statutes Annotated].

Act 272-1970  The Wetlands Act of 1970! [Sections 13.9A-1 � 13.9A-10
of the New Jerse Statutes Annotated].



House Joint Resolution No. 60-1971  Wetlands Commission S tudy! .

North Carolina

Act 1159-1971, Sections 6 6 7  Dredge and Fill Law; amends Act 791-1969,
Coastal Wetlands Act! [Sections 113-299, 113-230 of the General Statutes
of North Carolina].

Act 237-1965  Sand Dune Protection! as amended [Chapter 1048 of the
General Statutes of North Carolina].

Act 1164-1969  Estuarine Study! [Section 146.64 of the General Statutes
of North Carolina].

Act 1332-1970  Reid-Harris Bi1.1 � The Coastal Narshlands Protection Act
of 1970! [Sections 45-136 � 45-147 of the Geor ia Code Annotated].

Florida

Aquatic Preserves Resolution of the Board of Trustees of the Internal
Improvement Fund, November 24, 1969.

Act 280-1971  Regulation of Coastal Construction and Excavation!
[Section 161.053 of the Florida Statutes Annotated].

Act 259-1970  Coastal Coordinating Council! [Section 370.0211 of the
Florida Statutes Annotated],
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New Hattfpsffire

Act 2l5-l967

Cn»FrzR 215

CHAPTER 215.
AN ACT RELATlNC rn exrhvATINC, FILLINC AND DREDCING IN AND

ADJACENT TO TII>AL WATERS.

Ife it Fnacte<t by the Senate onct Hor<se of Representative> in General
Court con vened:

215:1 Ti<faf Waters. An>end RSA by inscrti»g after cf>apter 483 thef<ttlnwing new ch'>pter:

Chapter 4S3-A

Tidal Waters

4J>4-A:I Excavating and Ore<lging. No pc>so» sisal «x<.,ii,i<«, rcn>a<c,l<JJ or drc<fgc;tiiy f>ank, flat, marsh, or swamp in att<J .adj;iccitt to tidal
tt;iie>s without writ<«it notice of his intcritioit to «xcaiaic, remove, fill
<>t' <Jcedge to tlic X< v II i>tips!1>rc Port> Authority. s;<i<f <<otic<', shall bet he>tt f>y re eistcred t>i;iil to thc ahfetv 11ampshire Pari Atith<>'t ity at Jc;ist,ti>irty <lays pri<>< to sttch excav;<ting. removing, filling or <lrcclgi»g with.«/< tailed J>lait dr;i><n to scale af thc proposed project.

4M-A:2 Hearing, The fhletv Hampshire Port Authority sliaJl hold lpt<hlic hearit>g on said proposaf within thirty days of the receipt of said
itotice, and sf>all notify by mail tfie person intending to do such ex-
cavating, removin, filling or <frc<fgii>g, tJte department of public worksand highways, tfi« scfc«tmen or the proper city oKcial of t J>e municipalityinvolved, the office of l>lattning a»d research, division af economic de-vc'apment nr its sue<'essor, the >voter pollution commission and theKe«. Flampshirc fish arid garne depart»tent of the titne and place ofsaid hearing.

48J.A:3 Powers ol' Ih ew hampshire Port Authority. The <<JcavHamftshir<; Part Authority may deny the petitio>a, or >nay re<fttire theinstatfati<>n of l>ufkh< ads, barriers. proper retention and, or, contain-
mcnt. structttrcs to pr«vent suf>sc<fuent f'ill runoff back into tidal watersor <>tf>rr pr<>tccfivc m<,istites. If the area on which the proposed avork istn bc <fn»c c<>ntaiiis sh<flfish or i» necess;iry to protect marine fisheries.an<1 wildlif<, tf>r <Jirert<>r of the Ncw Hampshire fish and game depart-
men> I»;iy in>p<>he si»h ro»ditions or mcasttres aa fte m;ty <Jctertnine
»<cess;try to pro<«< I tut<h shclffisf> or matine fiishcrics attest< ildfife, andtvork sf>all J>e <f<>n«s<tf>jc< t tf>< ret<>.

485-A:4 Rchrari>tg. Ai>y J>;trty t<i tft«;icti<>tt <>t J>rocec<fings beforethc Ncw Hampsftitr I'<>pt At>if«>rity tii;iy apply for a ref>earitag underthe procedure as provide<I by RSA 541.
483-A:5 Penalty. Whoever violates atty provision of this chaptersfi:>ff f>c liable f<>r thc removal of fill, spoil or structuye placed in violR-ti at hrren< and,~4~11 he tintvi not <porc than one t<totuand dollars, andthe superior rourt shaii have jurisdiction in equtiy to restrain a con.tit»ting viobtian of this chapter,
215:2 Effective Date. This act shall take effect upon i/s passage. Approved June 22, 1967.]

92[Effective date atty>e 22, 1967.]



New Hampshire

Act 2S4-1967

CKKAPTKR 254.

< i' a< T Rr' i t r ti'1'. 'I  ' Tl t I'. Pi<I'.FEv I tov oF PoLLUTIoN FRoM DREDGtivc,

I i I.LIxc, it i YI NG, oR <! I'IIER CovSTRUGTIQN.

tI I:r<ar'to<I fry i]re 5<'rCCtrc ar«t LIORSe Of Repr<SerttntrueS in Gr.n<.'r<tl
I'occr 1 «>rite< nr cf.:

'-';r 1:I Water Pollntion; Dre<lgirtf;. Atncrtd RSA 11.1 by ittserti»g
<flcr sc ti att 8;is amcndcd by 1'.!Gl, 47;1; lr!C>3, 48:I; 1!<C7, 11.;1;,iti I
1'IG<. 147.'9 the foff<n<itt »ei<c <e< tion: i4<l:8-a Drc<lt,i<re. Arr>
pt'<~loosing to cfredge, excavate, pface lif1, riiitic oi' trttdert;<1 < «<ttstrtt<ti<itt
i» tf>e s»rfacc traters of tire state shall he <lircctly icsp<rt<sif<f< 1'c» tfic scil<-

of pIans cortcernin<, sucfi propos;<f to tlic <orniriissi<>ii .tt 1<.ist
d'lys prtol Io unclertl kilt/ ativ s<tcft;r<'tiriry a<1<1 <if<i,<ill 1<«''<i<i< i<>lt

«'»<I tf>e commission in Ncriring to coii<lti< I atn f»<f«r;it i<»is. '! ll«' '<<<lit'I<Is-
'<o<»f<aff have frill autliority t<i cst;<1>fisfi <1<< I< t tits art<1 «iinliti«<t~trrt<ler

1' «cf> sairl pcr<r<ir rv«y l<c exet< isc<1, qrt ot'«fr«<.c»<i«l< i;rtioii t<i tfie cir-
'«'its: <nces involvrd arid tli< piii fi<>s< s <if rfiis < liafit< r, N<>tfting «itttaitied
><'«'itt sf<all f!c co»strii<d to r» ><lily «r ti»<it tfi< el<<tits;it<<i;<ttthority
<ott"<'rre<1 <ipciri the ~rate< r<.«>ttr<'rs f><!'<tcf <iii<1 tfie �"overt<or in<i council
n»<1 r the p«rvisiorts of RSA 182.

-"<4:2 Fffcctive Da e. '1'his act sfiaf'f take effect upon itct passage.
/Approved jttttc 27, 1<1G7.]
 Fffcctive date June 27, 19Cti.!



ctcarx r.~ ..r~.
i v sc r. a > r, > nvc 7<» xn c> A'r r vG'ait> r>R>:.r> -. vc. >x p trr>L> . wa rE>cs.

lr< it F>>< crc<f t»' rhr  ienarr <»I</ IVor<s<.* of R<p><<r>rtntrr,<,',> r'II C.<.'tier<if'
r;<»<I r <on:>< n«7:

274:1 Excavating and Dredging in Public lVaters. Amerid RSA by
III.< i ii<I;il er < li;<pie> '}'HH the folio>ving new c}rapter:

Chapter 488.A
Excavating and Dredging in Public 4%i>tc>'s

}88-A:1 Lxcavating and Dredging. Ivo person, fi>n>, or <orporario»
..1»ll cxc;ivate, rcmove, or c}re<}ge any bink, Rat, marsh, s><an>p, or 1;Ike
1>«l thit li s bcloiv the natiiral mcaii high water levei of any public '
witers of this state, except as provided in this rapter. -For the purposes
»1 this <h;ipt<.r, pi>hlic w;ters irc dclinc<1 as all natur>1 ponds of more

te>I <<rr<.si Upo»I th< i'cqiiest of the owner o>- land al!uiring any
piiblir waters, ehc wa<er r:sources board shall dot :ririnc the r>atural
>I>car> liii h wi<tcr i,.vc} of thc;;bu;tir. � nub!ic w;<rer. inc pros is.'ons of
ih>  <1>apier do rior,.'1>ply I<!:iiiy }an<i above tl>" rlatur ~ I rl>e.li> i>Jg}»rater
1C"C} <Ir f>I>1>}i< >v;,re.-s Or to;>ny lan<i 1'elOW any .>rri II iai'y Crc>ted high
v<ater lever Of a.ly boov oF wateti

}8}l-A:2 Grar>< of Ril,"ht. Ti>c 'overnor and council, upon petition
II>6 upon the recommendation ol the ><,>tc>' rcso ir<es 1>o.ird, may, for
ri>st consideratio>i, grant <o;ri owiiei o> a»slioic ii»c on;>iiblic waters
I!Ie right to cxcivate, rcmove, or <lrcclgc;>iiy 1>;II>k.. f}at, >nirsh, swamp
or lake bec.= before h.s shore line. Every petition to cxcivatc or dredge
«ii<} areas shall be re errcd to thc watc: rcsoi» es l>o.ir<1, aii i s;Iid 'board
>lier  hi'ty days noti-c to.'>butters,;ir><i >r» hc!<}C ri» i> ol tli< to>vr>
"r niivor ind council of the city i» ivlii<h rli< }»I>}><'I'i  is!irii,ire,
ro the commissiorier of lisl> aric'1 game, ind to >hc warer }>I>}I»rior>  on>-
»><sion, and to the dcparrment of public >vo 'ks ni>cl liigl>«iiys.;Iiii1 t<i
'}>c d 'partment'of plat>ning and research, ind to ihc <livisiori »1 1>;i>k!,
'"d ro the division of p>rblir health sha}1 }Io}ci a piil>lie lie;iriii ~.,;Ir irlii< h
' »»1o>iry nf the members of tiie water resources board sh;i111>c'. }>1'c!e>ir,
' ori«of ivhich shall be pub}ished twice. in two c}irfcrcnt wc<'I s, r}i WI!r
"I}>}iration to hc seve>i c}ays before the }>cari>>g, in onc ncwspi}>ci
'-'r'<'ra} circulation throiighout rhe state ar>d. in»ther r>eirsp;>per of gcii.
"" ci>cu}atior> in the toivn or city, an<1 notice posted in rwo pi>blic
1'} I> vs in tlic r<>wn or rity;ind upon appropriate investigation shill mike
»s >'ecorn ne>>c}arions ro ttic governor and council >cith regard to such
}>ct>«on.!f the board recommends that  he petition be granted, in whole
r '" }>art, such recommendation shall include appropriate spccif}cations'

a"«onditions necessary to the protection ot public rights and to the
protection of the rights and privileges of persons owning land in the
v'cinitv of the area to 'be excavated or dred>>.cd bv the petitioner.

4HH A 8 Peiiiilr!I. A»y p<'is >ii, hriii, <ii < >I'1>»IIII I<>>I wll<> v l<>}I t 's;»Iy
provisioi> of rliis «}iapi<.r sliilll 1>  'ill>1 ' i r<> ll fili ' Il >r l<> cxc :«' I
rhoiisand c}o}};»s ir>d may b<  nrnlx lle l to rrtirrii said }and t<> its origiiiil
c<»i<lirioii 1>y rlir s>ilirri<>i  »I» > iil>I >ri,i 1>< riri<>ri 1»oiiglit }iy ili< ati<I>  icy
g 'll 'I;I 1 it i}i< I «}» 'sl < if r li<' w;i><'I r 'i<>lirr 's l!o'ir l,

rH>r-,l'.1 F ' 'R. 'Ail!' }SIy»1<'IIi II'«'Iv 'Il t>y ill<' st;Ir<: I s  lcr 'fr>liil«' 1 l>vI
> 11<' i<n <'I ll»l',»I<1 «>IIII< I 1 IIII<1<'I' Il»' l>i < >vr! I<>1! s»1 r}lls < llr>pl 'i' sh;Ill
}>»>I <»< i 1<> .Ili< ii.<l< >II;i.«i< I,i»<1 sli;ill Iic <l<l>O! re<1 iri >lie g<i>< i;Il
}IIII<'1  I'f Ill<' sl.I 92'.

I> >>- l:: II iii Iig t:  s. 'l l }  i>i ii r sliill n>akc a dc}>osrt of fjlty
<l»lf,<i ~ iviili  .« Ii 1>I I <>i<»i «> 1>:iy f<>r the expciiscs of publicatior», niil-
i»�, .»i<1}I<>!iiiig <>f  ><»i«:.s,:u> } fOr the eXpenSeS Of liiring a hearing Site,
il,i ii<.» iiig <»>rsii}«>f  'on<' >rd is necessary. 1f these expet>ses are»ior<.
ili,«i lifry d»}}.II's, >lie 1>o;ird sha}} require the petitioner to pay tl>e;id-
<liiioiial expc»s<s licfnre it sends its recommendations to the goveriior
ai><1 «»iiiei1 wirli regard to rhe petition.

274:2 Effective Date. This act sha}l take effect iipnn its pissage.
[Approved time 27, 1967.1
rrrr I' <t > 1 > � >r>r71
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5':.'?.'Z«~:"XT 0 AGI'>:CL:>."'}<: >'«>D '.<}" "t'i3iZ iK-0< i  ZS

L'LL> L>T<CTV >.i'JL>

Sc ct". on 22-71. P}'." ' P<<r ' "TL 7 0 ' T TQ 'Z, }<+''<" Ai''D . 1:" .,:.J....'.': G.:
O' PO:<.Y. i L is declared thi'. L ch of t'Ie i<c'.1:<n<}s of th' =,
;"-'s bcein os ~ o"  '.espoiled by ut.r<'.<ulatc :  }rc }1; Ln.", d:;ap; n<,

.�: o ','c:Iv tie '<ncL th I < }1c 'c<' '.in. ng '-'I, t ' an".' Of .. L'..e a 'c
!co>oi'I <}y o J. ~c f 'IIT lo.'' t o>r <Jcsp>i L 'd by t} <.: 'o a:." ':,'Ie?: ' -..vi-

L- os: tri ' .,L!c}'1 loss or dc1, Ql 1 ".t: on 1raLl J«vcr sory a; c ' i > if !iot
c:-t ' c, .'r I' I' J <nate > Jvho vaJUC of '.'uc" 0'<'. Llain } s a is so' '- c -' s I> - !" Jt! ents

eructaeea an $ S11<>l'I fi.;;i of' �iL ri'..' iC;<n'.   conc:.;.i V::.Ue >
O.. <}< SpOlia t:On;;ill <;CStrcy .;uC':i Tretl:,n<'.S, r< >:.ta.S

plants a<n i;.n";I<als of; 'l;nJ.fi<:ant, c< one<1 c v;. - e:<nd;>...1 cl..-,.i- .
.n .Lal y reduce v.a i.!1c cc::.I'Ic co roc.'. Ca . On .".'- "c -:.c tie

< n�oy"L. n'L; anil Lhat such loss or d  r;>cliation will > n:   s' ca "ca,
«-' i UJ'b thc natu cl ab> lit r o' ti:}L". ' '.rc L IanL} s o rc }uc<! l oo } da.'".'."eLI
-.nd a<-'ve J .,cl'r af f<.ct tho public }a >'al 'I }1 I.n<} I<r >lf are th >t s>'=h lo-s
o: C<c s!;ol. at,ion di sub st I . '.1 ' ' r< duce t}1' c<<>>' c ty o .Lcn

o =~ "o. b silt an<.' I,.i ' hus re u . in t,-.<= J nero 1>d silting
o: channels ' n } ."...rbor crc; s to t'.Ie Le<1 i-.<".t, o" free n;.ri"; cion.I , L . '.. I . L ' ... . , ~ ~  
' .crc ore, it is ccclared -..o '.>c '.he pU' "'c po' icy of this st<ite "o
p=es-rve t}<e i'etlands and -.o;,?event thc des"io ia.ion arid <>I!st~motion

Sec. 22-7i. Dcfin' ti~ns. T},c follcI<>inz: >ro-'s a - ! ~h ases
as used 'n "ect<on 22-7h �.o 22-7L> -'!ic u -'v; -h ll have t'..e

0 o'<r-n'T .. eanin<<'s:  ] ! >1 oi:1 . ione" 11 ' ': .-.s } e CO-:;  " - o
.Mtu?al rc", I,;?c'.:: �! "., t " --.z" "- -<' are" s

corder or> or lie bcnca't:: t' .; 1 '<Ia<. !?s�" c<.;. b'; ." o ' -'ai edI.0 .>=. '...",, ho Ts > s lt '.<.ar,h ',;;:.I;;.;i; do;r.; �'. at' o" o "' ' lo'r
'Ii, '' .c 'LI tidial � . 't,,<>n >,'1, .'lt!d ' I '., > c ' '"ea.'; "0',4 or f   ie ly

c,< r, to t ~   « <<ra er: I! ' I ' sL . <CC i I< o bc,c,r an e~ evaJ o ' ori ', - oo - ab<>vo loc;<.'; '.'.,r,,c '.'...'' "'I '.".tI'r ' i-.d '-'Io! ~ !rhich
' <hl > of ~r<.;r !,;,I:4 . > cu no' z ceo";:.:. ly <i ., O. LhC

l I ' . l ~ 1 .'. .I '' L' i

I

1 '

 -"--- L: .:.'; ...'! .-�.. -, ' -, �', - '- -,*

r ".
of any,':.I!Id -; r�baiish f;o:.1 <".'!y,<~t,'a. d o.

r i i
J

?ectly or O.her<'i s<, . nd;he er c:o!1 c. st.."..c ": -,, LL? 'ving
'I

'IL'n . i c<; ~ x G 'LILIi t�', S'.; Tf ' n 1<'<1 ' o- O I q-
II L L

, r

I I ~ - LI

Lc I>rot . c t t.«' ?Ub c }'.'.'al Lhi'   r !
ion or p; r n-'i' .1" ,'> on<' 0-

-:-J uf ' O. f.'c ver.-~;-ent or aL',I  L«y thieroof. � <>: I! > .'.... I '!~'. '. I ~ !



-7,f. Procedure. Thc coma< ."ioncr hall pra.rt y .-..;ke
t'dal crctlands xri .h' thc state. '.".,0 bau... ari< ."

'!'a'1 bc "hown on "uit ble xeproduction= 0
"c..lc of onc inch ecu ls t~ra hundzcd cct ' th

ney <ril<l represent.a c ass D survey. S ch nc=:hall
,.c--'0".' 'y d fan thc areas that are ax below an e" ev- tian 0 c .e

"-.a v'c acal Qi 'treme high irater Such maps shal' be p epa �.ed 0
ccrc. c i' irc =nba<visions of the s atc a - detcrmincd by
<'-am<sf.- !a'<'.:.. !J;<oQ complcl.ian af the t! <!a 92rctl'<n<!s bourn<!ary

ivi ":. o' n, th<. co<.".: <i.;,ioxu r ! <:<..1 !.old a pu!<<l.' <.
1 give no cc 0 "'ch h ar n�" to c c'< < wn<x. of

l "ca 'd c .';. lands csi,;net<.~ as such wetland - s hawn an .;< 0! maps
by rc later<a:! ."- il no less t an th rty day" ariar ta the date sct
fox' s" ch hca; n-. Thc cant< sioncx ha! ' al o cause ..otice 0 suca

to bc publisheg at cast once nat r.ore than thirty d-ys
na ' = ..er ihan ten day'!br are thc date sc t for such h<car ng in " s«
nc.,sp" pcr ar newspapers !r, ving a general c'r-ulat'an in the awn 0- Amead-
taWnS W .C C SuCh Wetl nd are laCated. 7<l tCZ CanSiaering the -C Stz «<e!<t
: an!y ive.. at Uch hear ng and. any othex facts which may bc deemed f«ll<!wi«!
pert nen. -nd after co sider-'ng the xi hts of azfccted property
owners -"- t'.-e pu"pas s ax Qectians 22-7h to 22-7o, inclu ''ve, !'e
ca--. sioner shall e tabl.' sh~ by order the bounds of e" ch of

A ca !y o the ardc ! together w th a copy af the -""ap
dcp ctin<, "u"h,.a d<;ry lines, shall bc ilc<1 in the town clerk's
0 .' cc of =1' to< .s affected. ha corrmissionc. shal' �ive ncticc
of su h o der t 'each awncx of r'accord 0" all 'ands dcsigna cd s such
wetlands by "..;.' ir<g a. copy of such axdor to ach ownex by reg tered

The ca mis "ianer shall also cause a copy 0; such order ta be
pub' ' shed in,. a new=paper or newspapers havin< a gencxal circul.tion

he ow ar towns where such wet'ands are ocated. Any person
aggrieved y such oxder may appeal to the superiox. court or Hartford
coun.y w' hin thirty days a.fter the date of such publicat" on.
�969! ~ A. 695! S. 3. !
Sectf«r< 22-Tf; replaced by material i« Act 38-l 97l fo««d at e<!d <!f tbia Act

22-7k. Hearing officers. The commissioner shanti appoint
such hearing af'ficers as may be necessary ta carry aut thc 7urposes
of sections 22-7h to 22-7o, inclusive. �969, P.A. 695! S-4 ' !

Sec. 22-7l. Regulated activity permit. 'hpplica ian.
rcgu' ated ctivity shall be conducted upan any wetland w' thou= a
. e= "it. Any person proposing to conduct ox cause to bc conducted

c u' ated activity upon any wetland shall file an appl"cation for
a, perr:.it lrith the cammi siancx, in such farm and rritn such infor=.a-
tion as .h- commissioner may prescribe.;",uch applic. t'on sh;ll
i".c'ude a detailed dc czip ian of the proposed work and a map
showin.", t!'.0 a "ea of wetl nd directly fice.cd, with h loc -'on
af- he propa "cd;<ark thexcon together wi.h t!le names of the ow..ers
of record af ad<acert land and known clai..iants 'af water r' gh
or ad�accnt to he ~rctland of whom th< applic nt has na 'cc..i:e
corn;..i.;sion r shall cause a cosy of such application to bc ma'l d
0 thc chi< f aam 'nistz'ative al f icer in ' c tawn ox' towns where the

proposed war!:, oz' anv part thereof, is loca<< d, the sta'c beard c-
and the open sp!ace s =a c tian oi thc

cf a;�'ricul-.urc and n; tural xe-ources, t!.0 soil and iratcr cense"vatian
0 c ' cn G- "a ' t dcpaz tmcnt, the she3.'' i i �h commi ion;<nd t.':0 chair an

c" '-':=- canscxvation commi "sIon and shcllf'ish comm'ssion af !." to<a
0= tc..= w.-.cre the propa "ed irork or any part thereof "'" lac..ted.
:.c =acne" t.<an thirty days and not 1.< cr .han sixty da>s cf
rcce'nt a. such at<~lication! the conm<issioner Or his dulv desi=.n
:.caring o: icer hall hald a. pu'olic hearing an such applica ion.

fcllo,.ing shall bc notified af the hearinG by mail not l--s
-t='-n d ys prior to the date set for the hearing: All 0-

�-encies who axc cntitlcd to rcccive * copv ox su-h
a.-.:.:'cation in ccoz'dance with the terms hcroaf and all ola:c s of
r-card o. ad,'accn. 1 nd and known claimants tp water ri"."-=s = ~ ar
a<'.'' <.'=nt ta the wetland of' whom the applicant has notic:. T:".0
0<. -:..' ":'0: ." hall cause notice of' such hearing to be
lc' t *nc< -.ct more than thirty days «nd not fcwor than tcn ..ays
bc orc thc data set foz thc hearing "n thc nc<rspaper havin~ «,;cncra
c'rcu ' icn '.n ca.ch to>rn whcro thc pxoposod work, or a..y paxt =-'-'-

lacatv<�' ~



ve i -7l ~ 'ie ''u>.ate:1 'I C t., VZ t;" '3C 'n
'C az ill'   Coll I ~ 1 Uk.' <I !

.~1 applications and ..-:.ps;.nd .'.Gcl ~cnt:: r,>l;,tzn" -.,'..::.4- 0
shall " Gpczz for publ'c .ri-pcction at the Office GfEt e i 4
0:,:siss oner..kt "cn heazin, any pc son Gz' per ori'

-nd 'be;"card.  '196!, P.A. 695! S. !�.!

2=-?m. Zssuance or denial of pczr.".it. In r
de:.yin,-, o li::Iztinl-,- any per:.;it thc co;rr.-.is=.ior z o. his duly

'.Otcd hcarin; o'fleer .,hali on:idcr the cff'cct cf th<.
propo:;e' lrorlc irith rc 'crence to ~he pizblic health -n .' .rc
I' W I I i .: '' 1 s ii. 1-fl chez ic s > wilctlzf c 1 t,e p Gi 4 c t c".. 4

;l-o;>crty frorl f leod, hurr>ic ..0 -n'. Other natural ci ="ter
th publ rc po icy set foz '.h ''n section' 22-7h to 22-7c > in-

clus ' v '0 tice to thc co.i:.;i 'IGUC that thc .",tate bG Gz
fi -. erie-:nd "alic is in thi. process oi =criuisttion of 'ry t" d=l
wetlan,;s by re .,otiation or CG;.dcl-..nation un !Cr tnc provisioris
'ection 26-17a, shall be su 'ficicnt; basis for Qcnia' o. "ny �cr..' ';.r*n rantiri,", '1 p~ raiit t lc colll., 'sio lcz' ",lay I i.',:i GI' i;,,po ' e c t' Gzs
Or lirlitat'.Gne de if;ned tO CarZy Out..he publiC pCliCy =Ct iO=.=h
in section 22-7h to 22-7o, inclusive. 'l'hc cor..::,f siorier;:;ay recuire
a oord in =n arlour>t arid with sure.y an� con i ltio;is s-tic .'.=toz"r o
hie'i securing to the state coi.'I.' rance with thc cond' tier>s
tations se 'orth in the perrlit. I'he cor..lai..sioncr .;ay =u -=n' c"
reve.ce a permit if the comvi- -'oner f nds that the pplicarit h=s .-.c"
eorlplied with ny o the cori itions or I-'~itations sc fcr h .". the
pere'.it Gz has exceeded the cope Gf the iror'~ as set "0 1-. ir
application. "h coirriissioner:cay suspend a pcr it i. ti;e ap:11 'cant,
fails to cozply«r .'-i the ter.�.s n- coniiition' set zo":". in the
app ic- t cn. 'he co ..; i ssiozler sn ' " st" te, upon hiis reccr h' s

-i r -. 1 v. w � -r ciirldin-.is and re so ....Gz a i a-.'ic,.' tai'.Crl pu"�'nant t" this Section.
.nc cor;...Ii" sioncr shall cau-e no'ice Gf his orccr n issuance. denial,1Z'evocat ' Oll 0 USPenS ' On 0 P 'rlr ' tG GC Pub i Shed
z.cirspaper havin;, a circula. Gn ir. thc town 0" towns wh reizl the
wet'and lies. �969, p.ii. 6~!>, S. 7. !

~zcc. ~ '-'/n. >lpr>eel.   l j i",rl .i",, p>eaI:z=.y be
a,pl'cant oz ..r! pc "-..i Gr corpor .tz .n, i>un. .,>;i cor,JG ~ -U.-.c-z 0"
intcrc . C I co.l;..:ni'.y .;'Gu-.> Gth ' ! ..':  ,hc .: ic r

icvcd ' y su :h G de" z '0 ~ 'ic ili.' 1.' '.1 > ''i' p ' ]sion 0 rivi '; 0,
oi" a,.cr.cit cr t'ie i;,suance of;i .,Cr.i.it Gr con ii.io.-.: I perl:.1''; ' hinl.

oz' 'avoca . Gl" o,ly I:.c.l;il '.", -c ..c .'".:.; .' "ior cc'' ..0 . " ' 0 G
county. I t.-.e cou:t nd- "n.i. >ie ac =  ,n,.l».c;.I.. '

v e i..L.' L'i ~i.vi. e . 0 a ' -. ~ ' ' ~ ..L.U   coi I >L>i> J.. i -'V
cr'~:.I sc ri".' 0 ~ .' ~ . - t ' " 'st' . i I ' oo ci ~ v 1. ~

/   i ii . I I ! ' ~, i ! . i- ' i. I'I ' ~ . oil <.'1  !I 92,. J rv> ~ ll'ei I Il ~,', '. i .. ''<>Vz
Zon  , i ~   i ~ i>l .  ' 'I r vi> I 0 I I i c U,I ZC ! Co

> ! I 'ic'I pp >, Giia . Oi- G "i>U ',1> i by . Oc>:I nl
.-'. ti ii fu>zy t: = rc;.=On; 'i -'cfol, i'ith a f>ropcz:' t;it Gn,

ci;,,;e .~'ri all "horlty>  ,ild sl'liil >. 11c scl'ved at J cn '.' 'l.l,i ....ys
..c i'o 'rn date upon t;ic CGcli -':'':Gnel' I li i 'leon '' ' I

i . viz>�n ".itcre t advcz'"e .c t'.Ie;.,>pell ar;t, ',>uch ap;14.-.],
b".u;;hie Go t..c; next ie.uzn 'ay or rIG ' bu. zz  of
;cr J.'art ord coun.y -" r tr. fil n" c. sucn

! crt'hlrith, �:.' .r ce vi . o. nc I. cc 0,': liy:. > .
' I  .' > -'. ~, zd coll ' 1 CG>,y 0 such p  ' ~ J. -'-. 0

zroLa i-rnic.. ' Ch appear Ii I: been t,.!cen .. '
c.-.;:, .:. ~ ..: t. e pcrtzncz.t to;rich ..;-.ical! wzto

1 c c '.:..-'d by ny p "-'y o-:ntc "c 0 Ge es'
cc; ' ' ' 4  by nc co!r>lai,sioncr ..; . Gll t> u'>0"l sl' h

=tc.=;. ina ion":." prov ~cc in sub.", ction  ..!
"ec:Gn> =-.'. I .'G view > upon the .-.- Cord so c.= .t' = icd,
Gf he c-.".'. -Si  rier arid ex-I= ne the ciuestion o th" le",:.:'ty o '
ti e -ction cf tno commissioner and ti:e propriety oz sa'd a.cion.





Substitute Dill No. 639

PU13LIC ACT No, 13S>
Cci!eral A -e bj»,

january Ses'ior>, A. D...'!. > 1

AN ACT CONCEN!! ING TZDf>L N'TLANDS.

Qe it enacted by the Senate ard House oi Representatives in

General Assoc.bly convened:

Sectiori 2 '-/J of the 1969 supplement to the gener-1

statutes, as am nded by subst.itute foz house bill 6251 of the

15

16

>7

cur-.rent session, is repealed and the following is substituted in

lieu thereof; The commissioner or his authorized representative

shall have the right to enter upon any public. or private proper.y 20

at reasonable ti~es to carry out the provision" of section 22-7h

t,o 22-7o, inclusive. The commissionez shall promptly make 23

inventory of all tidal wetlands wi=hin the state. The boundaries 24

suitable reproduc' io-s or
I

aerial photographs to a scale of one inch - equals tuo hundred feet !

with such accuracy that. they vill zepresent a cia s D survey.

such lines shall generally define the areas that are at or belch

26

2>

., an elevation . of one foot above local extreme high. water. ' Such

maps shall be prepared to cover en ' re subdivisions of the

2'c

determii>ed by t«e cemr!i....ionez,. Il', Dl'>>Gl!E ziti rlf,ps >,!i!

I'IlL'PARL'D TUL' CO;<r!ISSIONEI! FIN DS THAT AN AREf, IS IN I!!'! 'VIA

D A N G E N O F 3 EI N G D Z S I'C I L 2 D D I A;l Y A C T I U I 2 Y N!! IC!I N 0 V L D I,' Er> V I h .

PEIINIT IF SVC!i AREA WERE DESIGNATEL' AS VETLAND A!!D THAT 0  N f.!'! 'A

SHALL PNOBAILY DE SO DESIGNhTED NHI:N SliCH NAl'9 ARE CO!'!PLL>T "D, THE

CON>tISSIGNEI! NAY D=SIG NATE SVCH AREA f S NFTLANO PI!0VIDZD IZ 3.i

b>AP OF SUCH AI!EA IS NOT COFPLL> ".D NITIlIN SIXTY DAYS, SECH

DES IG Nf> TION SHALL DL' VOID ~ V Pon comP1 et ion of the tidal vetlar. ds

37

bounuary maps for each -ubdivi'ion, the con~i-sioner -hall 31

public he rir>g. The ' commissie»er shall give no:ice o-=a..'> .

he�ring to each owner of record of all i=»do designated as suc>h

of such vetlanus shall be shown . on

I'age

I,CO No.
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gi7

48

�Q9

50

53

52

58

59

60

tla»d a- -hovn on such maps by zogi"tered mail not lc.;s th

irty days prior to the Gate set foz such hearing. ~";;e

mmissioner shall also cause notice of such hcari»g to be

blished a.t lea t once not moze t»an tnizty days and not fever

an ten day" be ore the date set fo such hearing, in a nc ~"paper
1

new papers having a general circulation in the. town oz towns

.re such wetlands re located. After con-idering '-hc tc timon'

ren at such hearing and any. other fact. vhich -ay be deemed

:tinent and after considering the riqhts of affected property

iezs .anD the purposes of sections 22-7h to 22-7o, inclusive,

commissioner shall establish by order the bounds of each o

h "e lands. A copy of the. order,. together vith a copy of the

depicting such boundary lines, shall be filed in the tovn

rk~s office of all towns affected. The . commissioner shall

e notice . of such order. to each owner. of record. of all lands

ignated as such wetlands by mailing a. copy of such order . to

h owner by registered mail. The commissioner shall also cause

opy of such order to be published in a newspaper oz newspapers

ing a general circulation in the town oz tovns where such

lands are located. Any person aggrieved by such . order may

eal to the superior court f oz Hartford county vithin thirty

s after the date of such 'publication.,

54

55
I

I





HEW YORK

ACT 545-1959

AN ACT

for Ao preaorvorton, dewlopaone
ood moneeomont of

There is keen public interest in what is happening
under the Long Island Wetlands preservation act, and
what can be done to move programs along faster. In this
connection, procedures come in for questioning, in-
cluding just what wetlands are applicable under the
law. Since the Iaw itself is quite explicit in this
respect, and since the Legislative finding of fact is an
excellent description of the need for this legislation,
we are rep~inting both "finding in fact" and the law in
this leaflet.

The material contained herein is taken directly
fram the "Reporl of Ihe Joint Legislative Committee
an Revision of 'the Conservation Law," State of Hew
Yerk, Legislative Document Na. ! l, !959, pages 7476.

Cooperative Agreements under Long Ishrnd 1etlaela
Act: May 1969

Town of Hempstead EO,SM acres
Tawn of Oyster Bay 5,000 acres
Town of lslip 550 aCrea

He TI L tONSSIRVATION OEPARTMENf'

enngfefi Or cigar ANO eAMh
ALIAMYr lee T+

AN ACT to amend Ihe conservation law, in relation
to au'thorizing the state lo assist the villages, towns
~ nd countiea in the piaservation, development and
management of the Long island wetlands.

The People of the Slate of New York; represented
in Senate and Assembly, do enact as follows:

Section I, Lecrixlative fillding ill fact. This act and
the amendments made thereby shall be conslrued and
administered in Ihe light of the foilowing statemenl of
finding of fact.

 e! The fish, game, wildlife, crustacea and pro-
tected insecits, owiieiship of which is vested in the
State of New Yvrx by section one hundred fifty-one
of the conservation Iaw, represent one of the most
valuable asseis of the State.

 b! The wetland areas of Lorig Island, extending
over six hundrec miles of coastal shore line and in.
eluding hundreds of smail islands within its bays is,
because of its pcoximity to the world's largest con
centration of people arid the huge eastward migration
of human population, fast becoming the "last frontier"
for certain of the naturai resources of the State.

{c! hesourcewise, the Long Island wetlands are
important for the growth and culture of clams, oysters,
bay scallops and many lin fishes. For fish the area
serves as a nursery ground and sanctuary and its
destruction will affect the fin fishing for miles away.
Its shores and bays serve as a feeding and resting
place for migratory waterfowl, shrxebirds and other
wiidlife. The area has become a popular place for
boating, fishing, hunting, wildlife watching, bathing
and other outdoor recreational uses.

 d! Due to the vast migration of people and urban
development, bulldozers and dredges have cleared and
filled great areas to provide homes and commercial
developments. Springs and small brooks are becoming



a rarity, or if present at all an the western end of the
iSland. run undergrOund, and elaewhere On the iSland
seem doomed, Drainage of swamps and the filling in af
the small estuaries has destroyed and will cantlnue to
destroy much spawning and nursery area for fish and
shellfish, The increase ir, population and urban
development has brought extensive - pollution af the
waters.

 e! Much of the remaining wetlands on the south
shore are owned by the villages, towns and counties.
Some are still in a relative'ly unspoiled state as com-
pared to the shoreline located just i!nmediately north
o'f the bay,

 f! In view of the increased demand for!ecrealional
opportunity for all the people of the state, it is in the
interests of the slate ta preserve as much as possible
of these wetlands, in their presenl natural condition,
far the propagation af fish, shellfish, walerfowt,
shorebirds and other forms of wild lite and for the
recrealianal use of the people of the state. It is
important to preserve and enhance the natural condi-
lions of these lands and also ta make them attractive
and continue their value as wild lands for those who
desire to pursue the observation of natural wildlife.

 g! The Long Island wetfands are used, and will
continue to be used, for such rec;ealional purposes
by millions of people living elsewhere in the State
who come to I ong Island for rest and!ecreation, The
preservation, care, development and management of
these lands is therefore a "!oin!" !espensibility cf the
state and iis local subdivisions.

 h! Moreover, in respect to tie remaining wetlands
to which the villages, towns and count es hav title,
these objectives can best be ecccmp ished by caopera.
tion between the state ar!d such po!itical subdivisions.
In order to carry out such a co-operative program the
state should have authority to assist financially in the
care, management and development of s>ch we'!lands an
Long Island, as may be dedica',ed b. lhe vi'lages,
towns and counties in which:uch wliards are si!uate
to conservation purposes, end !n dev",'oo programs
thereon of habita! res'to!ation vrif imr»ovement anri
promotion of natural propagation cosigned ".o,~a!»tain
the wetlands in their natura! ly wild condition.

�! The accomplishment of these objectives !s
justified and will require expenditure of moneys by the
state in providing technical advice and services and in
furnisfring services and materia!a for the development
It!I martagemertt af the wet tartrfs frr!rf 'far habitat testaaa-
tlfrtl rafrd I8provOtrreftt thereof'

r

Section 360. Powers of tire Oeporteieet 4lerided
to edd

 e! lo enter into cooperative agreements ivith a:i
village, town, or county or with any one or !rare of
them, for the purpose of preserving and maintain ng, in
accordance with the purposes and policies set firth in
Seclian f75, lands located on Long Island and owned
by such villages, towns and:au»ties which havr! been
dedicated to conservation purposes,

Sectrorr 394. Cooperotlve !Nfreereeets with tow!is
ierd couilt!es corrcereirrg lends ded!coted to conservo.
tfori purposes.

�! A cooperative agreernenl with a village, tawn or
county or with any one or »!ore of them made pursuant to
paragraph  f! of subdivision �! of Section 360, may
provide for the development by persannei and fac lities
of the Department or the paymenl, out of funds:!ppro-
priated for the pu!pose, of the cost of developrni!nt of
all ar a part of an area dedicated by such village, tawn
or county, ar one or mare of them as the case m;iy be,
ta conservation purposes, and lor the furnishing of
personnel and facilities of the Department or tht pay-
ment, out of funds approo!iated for the purp!r.e, af
moneys for the mair tenance oi' such area to the! xtent
of fifty per cenfuni a! the total cost of such ma nten-
ance, provided that such village, town or counly, or
one or more of them as!he case may be, shall provide
personnel and facilities or moneys for the maintenance
of such area lo!he extent of fifty per centum.

�! The agree!! crt may also provide for determining
the vafuo af personnel and facilities for the purpose of
fixirg such proper tie»ere shares.

�! A reservation in any such agreement 5y a
village, tawn or county of the right to operate or ease
fo. aperat;an she!if!s! beds Iy!r g within the area, and
a reservation ar thr. income from such aperati<e or
base for vilfage, town or county purpases shall nit be
deemed a limilation of 'ihe dedication af the area far
crncserva"ion purposes so as to make this seNIai! anrf
paraftraph  e' of subdivlsior  t! of Section three bura!ra!1
Slrrty Inapplicabie.
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ACT 294-1968 Sections 9 & 10

g~ 9. Sce.iO!r eighteen hu:!dre<i fifty-fOur Of Sucli laiV, aS amended
hy cl>aptr;r three hu!!dre<1 sixty-six of the la4s of nit!eteen hzzz!-
ilreil sisty->rnir, iS 1!erebus a!non<led io read aS fol!Ov< S;

I I .. 1 I I I','> > <'.s 'li lii NJ ><'<ii fi» povri:i s of tl e ui i I JI<»'ii y. TJ!c pi!r-
J!o.-:< ' <il';J>I';:IIJJIOrity SJI,!JJ 1!< tn <'»ee>irttge anr'1 <IOOp<riitC in thr,
»I;tx'r>tuii! cleV lopn!ent a!i i >is<; Of IitO!i:ie energy far pe!teeful an�
procluciive purl oses witl>J>t il!e st;it<I �n l in tli<. active further-
ance of spiir tielivities tvithi» ihe state. ln «a! rying out such
pnrt!c>sei, the;tati>ority shall, ivith respect to the a<'.tivities speci-
f>e�, h;ivc tl;c fi>lloxvin«J>oivers:

3., 'l<.~<.'trcJ!,'.»<1 d<,ve'.i>J!>nc»'.. 'J'o I < I>clii«i., st><:.s<!>., i sist. >!zt<1
>'i.;t< .. i>:o.",ra: .s Ii'' !.<'i.:.ri h «ii<1 <1< i 'J<~J!>ne»'. i,! .J>e»ii tl>eels of
J>rii<J ictu>I> I'.I'« i>s<: ot;<tin>>i«;I'.<'I" y:!!i<1 !>I'<n,"1'.»'.'.s ! rlaii!! ". 'io

«I ..Vatic.', inett!i.'i,i' tiie 1!Ou<'! ti> Catt«!J'il>, a<:<i»ire, Opera! �
<JCVCl'o,!:><.Il,.>.t>>a re lneiiit < S iii r<'Joi,

'! I'ov.>ioi! 0 J. sere:<>c>s. 1 0 1 I I'ovi<lc servi < s require<! for
Jic <i<:v<'1 Il!>ii 'I>' ii!iit ii ie Ol >E'LO:el!«', ;nor y ilr><i sci'vie<>S require l

foi sJ!.«.c er.', vit.ics i>y !lie i>i<i<!st.rial, con!!nerei" 1, !;!e<lical, scion-
; ific, eiiii< >!tie,;;ii an<1 ~Over!!me»tn<J ii> ~~".ntiraticz!s tv.t,>i>t t'.'1e Stat.e,
i I>rl «,.I�» tiie pc>wet to est ahlish, ae<luire i» l <love.op 'aciliiics
LJ Ie I'et Or !I oh <H JI'rivise Qv>!ilahle hvi t>'. , '>I 'tile st;>te, all<1 tO Opel ate
a!ul rn;i>1;1 e such i icilii.ies.

Coo pre z! <On wit/i potvcr compa>ii< s, 2'o co7>! ruct tutt/t or enter
>7< u jr>n>7:7 >rurlr rtu/ >ngS tr!!tlc i�!il pO>r!c! COnripauiy, c!r g!a<Ver a!<t7!ar-
i y vj li>r: slrclr: r!f 7<I'eto Yr�7 , irr niore tlirt!i o!>e of tiicm, to

 rr! 1'ui lici »r » in li<o canstric :.'ir>II anil. Ol!r! vt!r!n Of eXperi-
7!tr'ntr!l rrr I/r'1 .top�!en el nuclear pvruc.! faclliiir.s >c.'lhirt the state
of types >u/tir7<, by reason of arlvanced elesign ciincepts, 7!cz<!e sub-
stant'al prospects of reducing pou!er production costs.

 b! j'<II 2 <i pal<,' 7>I t1I G i!tr! �'po!'ati !n of featu! es A! nicclrgr
I'I<!u c!' '/!/rr!l s   'nr/ //I e cui!Str!<etio!z of' assoei steel faoilitieS tO t/ir.
<.rfr!>t I r c/ir>'rr  / by ti>e publio irttc!cst A! rtvvetapizto!>t, health, ree-
! <ntiO!i, s<rf ctr/, runsceualir>n Of 7!irl!cr �, >'CSO>crees a!i i acst7!et!es,

 c! /!< ac/op, pr'el!rr>'e, a!! l fzcrnl s7i big xi>le or l asr !'e d properly
r>ir.'!tert, 1>elii, o>  I<!ij>r!I'cd 2!lrg lii ; a>rti>vr'it>1 zuit/<i>! thc, st !te to bc
nsr cl fo> t/I.c, const">>re;lion anil operation of nzcclcar l!ower plants
r>nil r<lirterl fae!/itirs,

>ovictc� lieut. I<o such contract or j ot1>t .ue!>t!r> c si>uil be GI>ters<2
;.! lO 'Iur'Iieii si«ill per>i!rt l1ie at<t/Car!ty /O CliSlr,u>rle Or Sell un>!
,.O!uer  I! r,>ic! ~g>1 tv a!iy persr!n Or entit>/ Otiter 1'I'iar> lh<' Olhr!
«r»!tra<;.'A>i/ r> I>'ti/ o!' pa!'t!cs o!' joAtt 'I.'i.'ritz<7'e! ot' vi,'i!tureirs, a»</
;.>. v<'idc<l /'Ir! tire> ti at all po;uer a!!d cnzerriy 7' .'cet'ved 2!y powc>.
 r!czr>G>'t< >/ 0,' ti>c state of Ãe>v Yorlc, pzcrs>ca!tt to anti szceic contract
<'r jo!>tt verrtz re, shall be dt'stributed ance sold only to s>tcii. per-
se>ns as pozecr a!et/to!t'ly of t1!e state of ";ctu York tnay scil pozvcr
!»'Oil> cr. l by its nuclear ge!ieratA!i/ facilttt'es, piers!cant to law.

'. ll' rtc! dcsuiic«ction, To eo:I/rczet zvz'21< o!ie or morc I uter  lis-
lril!utio!! rr»'ni>n!:irs ur age!Ivies to t!n!'treil!ate r! tire e >I>sf> I>et>i!II
 i!>rl ol>< r ulir>n of n>cele re /'rcv>'litle» fcr!' ti>C p!rrpOse of �CSali>>at>' I >
o>' �!'s'7'i2>rrtrr>I> uf I r!lee, a!>il lo clr!i Clot>, pr'eparc, a>I<1 /,c!'I!is/> 2! r
sc!ic' o>' / risc, I'   Il pr og!e>'! '/I/ oH!'>I<'- I r I>el<to> uc rl>r ircci 2! Ii /he <> at/>vi'Ii:I
I 'iti>in thr; slu II trr b I usi"<l fo!' tIre co>I;i I'!I lint! n>id o}>c!'atr'v!> vr
s>>c /! irr  I/I IC>S rz!i l fn  Il>1><'S rel rt  l i/ri'r'Ctr!, pr >I'<rle l 11> rt
rr>rtr'Io>'it>  s/«!tt !Iot vrilvr 7.>tO a!>y su<i> eoi>err et I' 'Lat>7>gr to a!I!I
sr < Ir. 1 rr e>l Ir g ><, /<i C1> alsi! prodlc ebs eler. 7 !'ic power fur 7! >I rposes o 
sale ir rile ss,'7 c a>el�/.Or it I/ also co!>tv ce/s 'w>'i/i u>i c'. or zi>o!'e poi 'e>'
c I viper»ir s I<>ilic respect lo t/te erunsl>'! etio>i ur>rl opr ratici>i of snc/i
/� ,'Ii  1 I/ CI n</ /1I c>  IISl!'I b> t>r�! a!!CI NSV O/ SI ci< pa I 'I'I .

:>. l'I' r>'I's>'v!I of 'I> elva!' fuel, TO aer'!ii!'V ct!td /eaSe O!' Ot1>eric'i<r.
»rake auoilal!le n> clear fuel foi' use in the pro luotion of potuc'r.

�<'soli!icrtio!t r>f u>ater or for czny olI!er useful pirrpose uit/ii>I
t/>e state,.



 !, VII<,' < I! <«11!i 1st 'Io<'I of I» I ol'Ill!<110» 1  ! <le< n'll» llrlte I»'I'I
il»!< iiiiiiilte 1:iL'or»i;lt!O» eel.rtr»~ to tlie dCV<!IOpniei!t <iii<1 use  :.
!ILOI» I<'. «» 'I'~<'<< !i!I < I <'C Jut ! I'I " 1 <! it!<i< <!:i< t 1V! t I<!!, I !i < Iii<1 ir! i t In
J!OW«l' t'<! e<1»<I»<'L, sl!<!AS<!r', '1!slit: <1»<1 J <!it<11' St»  i<i! a! II I sttt'V<'v.'.
:iii<1 I!»bliili t I!< r«stilt! t II«! Cnf.

li! < Xi r< iii» t!i< pOW ri I"Ii»t«l by il ii Litle, the;ItltI;<!City Sl!,",II,
I» i<! ~ << I' iii I! "I! «i I<'ii <!I «< co<!I!<'!'It « ! l!»<l lr !t i i!   0 I! I I! II <'.I lail t!rii ~
iri<li:it.ri:il. Cornr!i< ri i;il, rnc 'lii »I, s<!i<»t il.'«;!nd <! 'lrreation;il or <ant.'-
ti<!ns wit lii» t I:c at.tt~! a!i<i ivi! II i .<'Ii< i< i of tll<! f«lcr ll <o! i!r»rii I!'!
Of tl!, st;it<!;.;i<1 iti r!nliti< il i'Ib<lieiii<!II',, O". Ot1! » stiitei.;ii! I j<!iI"
.'I<' 'll< I«s t I<»'«<!

I !r a<11'I''I'll! «<!'ll't. Itx e<!I'l!<!l'a'I C' I! II I'I'!i!a<i! a II < i I' ll <ix<'I'<'I!'Ii!<« 't II''
pow<»i «ra»t <I l!y tliii tit I<, tli< !iiit I;<!city sli;ill l!e t �<sr<i  I,.
Irer for»! i»!g irrt esserr',ial 'ovcrl»nc!it;11 funetiori.

g 10, Subdivision o!ie of seetiorr ei�"Iitecn hundred sixty of sti I
law. as amended by cl!apter three Ir rl!dred sixty-six of the Irtvr<
of. »inetccri huiidred sixty-four, is hereby an!ended to read as
I olI<!ws:

I. Tile nut liority !Ii,ill have tlie pow r u» I is hereby !rut,horized
tu iaa«e at Orie tii»C or in Setiea frO»i Lime to time it> honda and
I«,',s iii siicli p; i!teip il aruou»'s ai, iii LI!c opiriion of tlie a»thority,

b«. !t «cii;iry to provide sufiicie»t r»oneys for «chicvirt<r the
! <I I I lo1'It y s curl!or",Lt c l!ill posvs, llleluili»g thc cst:!LI ish» ient of
r< i;I vcs t<! sr<!urc tl!< ho»<I! <i»d ilot«s <iird tlie paymcr! t of interest
i»l bor! II' it	 l ricte! +, Wlllell 4O»d',i iln l »otci, hO'!vCVer, Shall 	0t
cxc<c<I an:i Ic�;it<, l!rineil!ul;irnou»t ol' t.liirty r»illioii dollars
�:I0,000<000!, «xelu<liti ~ bon<ls a»d»otes issued to rcfnn�, renew
»r p;iy outsf i» li»�" bo»<4 and notes'.
Kxraa!iar!oN � Matter tn ital<ex la na<!r; <natter in brae!ters [ ] is old !aw to be o<nitted.



NEW YORK

ACT 715-1969

CHP~z<KR 71$

A<."L' <o ascend the conservation law, in rehat'on to creation of a division
of roarine aod coastal resources in the conservation department and pre-
scribing its powers and. duties

Became a law ofay 22, 1909, with the approval of the Governor. passed by a
majority vote, three-fifths being present

Tbc People cf tbc State of Veto 7'ortc, repreeerztca ftz Senate atz<t Aseeeabtft,
do enact ae foitomsc

Scctio» 1. Section 1 � 0303 of the conse va.ion law, as added by
haptcr on< hundred seventy-four of the laws of rineteen hundred

sizty-four, is hereby amended to read as follows:

s 1 � 030". Or .a«is t-,on of Department.
1. There ..halI bc in the Department the following divisions:
�! Lan<Is a.nd i'orests;
�! Pish and Game;
�! Plater Resources;
�! Sarato a Springs H,eservation;
�! Pa.ries;
  i! 'ziotorboats; ll and/
�! Oil and Gasp.g; and
 8! .'IIarinc and Coastal Itcsourccv,
2. Tile Commissioner may establish, consolidate or abolish addi-

tional divisions and bureaus.

3. Tl:erc shall also be in the Department the Lake George Park
Gomnllsslon,

! 2. Such law is hereby amended by inserting therein a new
article, to be article four-A, to rea,d as follows:

4It 2'I CI.Z< 4-4

nIVJSJOÃ OZ 3rAAJNZ AND UOASr tI, IL~SOUl:088

8cction 895. Division of Marine and Coastal Resources.
996. Functions, Polers and Dufics.

'~ o9~. Division of Marine and Coastal Resources.
2, l'herc slzall be a Division of Marine and CoastaL Resources

in the Department,
o. TJ<e JzeadILuartcrs of suclz Division shall be located at such,

place in the county of J<Jassau or Suffoll as flzc Comnzissioncr shall
<Let crrrv.',nc.

o, Z'Jzc Commissioner shall appoint a Dirccfor of tke Division
of 37arine and Coastal JLcsottrccs and suclz assist<znfs and otker
crtzployccs, n:itlzin the Linzits of appropriations therefor, as shall
bc necdcd to catry out tlLc tvorlts of tlte Division. Z'Jzc positions
named in this sztbdivision shall be in thc conzpvtitivc class of fke
classi fi<.d civi1. service,

h< 895. I~'unrtians, POlvCrs and Dufies.
TJ<c fnnctio»c, pou,ers and duties of the Department as mme or

Jzcrcaftct provided for in tice Conservation Lazo relating fo fke
3Iarinc an<i Coastal District as defined in section tJzrce hundred
of tlzis.clzaptcr, ctrccpt vtatfcts rclahng to laze cnforcctncnt, shall
be exercised by and performed tkrouglz said Division notMitkstand-
inp any other general, special or local Lmv to fh,e contrary.



! 8. Sec.rob three hundred of suclr law, as added by chapter
six hundred thirty of the laws of iiinetec» hundie<'I fifty-five, is
hereby arucnded to read as follows:

$ 300. 'Cari»e <r~rd Co<rstol District <lcscribcd.
The 31arine arid Coastal District sliall include the waters of the

Atlantic Ocean withi» three nauti<al miles from thc coast line
and all otlrcr tidal waters within the state, ~<czccpQ[ iiictudr'rrg tlic
Hudson River I northerly of the soutli cnd of Ifanhattan Island/
ap $o t!re 2'appatr 7ee bHd<le.

  4, Section three liundred one of such Iaw, such section having
been. added by chapter six hundred thirty of tlic laws of ninctccn
hundred fifty-trvc, subdivision one tli<ircof having been amendc<l by
chapter six hundred twenty-four of thc laws of ni»cteen huiiorcd
sixty-one, and subdivision two having been last iirncnded by chapter
nine hundred seve»ty-nine of the laws of nineteen Iiu»dred sixty-
five, is hereby ar»c»ded to read as folIows:

f 301, ILBurcau of~7 Marine <red Co<is<',al, Fishcrics Advisory Com-
mittee.

f�! There shalI continue to be a Bureau of Afarine Pisheries
in the Division of Fish and Game i» the Conservation Department.
The furictio»s, power and duties of the Di.iis.'nn relative to shell-
fish, crrrstacca and migratory tislr of the sea shall be exercised
throug!'i and perfor.r»c<l by such Bitrcau.

�! The Comr»issior<cr shall apliiiint for the Bureau of 3farin<
I<'ishrrics co»scrvatiori officers, a biicteriolo "ist ind sucli otlicr
employees, witlri«!1ir limits of iilil»<ipriations therefor, as s!rail
bc;ictiui!ly i<i c<1c<1 to carry out tl'<. Iirovisions of tlie Co»scrv:ition
Ilaw,g '1'Jic Coirirriissioncr shall appoint a hlarinc <rtrd Coosr'<rl
I<'lab<<rica h<Ivis<iry Coinmittcc to a<!vis<. the IAssistantg Director
Li«el<argo <>f .'Nariric 1<"ishcricsg. Tli<'. cor»rriittco sh;iII include
iii< r;it<<is rclircs< iiti»g shell!isli fariricrs, b:iyrrien, commercial fish-
, i.iiic» a<i<1 s;.It w;itcr an«lcrs, Comiaittc<. members sliall receive
i;» iorr<Iic»sari<i» except th<iir necessary >raveling expenses when
»!icr«iirr. rite<" i»,"s of tlic co»iiiiittec w!iich shalI be paid from
i:iiiiicys:iplii«pria!c<1 to ilrc dcpar i»nit ."or travel a«Q shall be
»aid o» vo»<liars <;citified by tlic <lcpart»ic»t upon audit of the
  olnptl'<iilcr i» Khc nianiicr provide<I by law.

T»is;ii.t il»<II tal««f 'cat, <>ir l.hi firs  day of September next
si;cceedin" tlic date on whicli it sha11 have become a Iaw.

Kxr<*<<zT<ov � Mr<<ca iii on/its i< irew; nnIi<'r in cree<'keir   ] i~ or<! Il<w <c ri< <iiI<i<<rii.



MEW JERSEY

AGT 45-1962.

CHAPTER 8A

GRKK'.!I' ACRES
8 i!.c.
1»: iS 	!o 1.'t r,l t l c.

:.«gislative findings.
!!ciinit ion s.

Acq" isition of lan le for !cere»tier. and coz»crvation pur-
pOSCS; grantS t<! t!sSiSt lOCal «nit' aCquirc landS.

Considerations to guide cozntnissioncr in acquiring lands
and mal<ing gr:<nts,

planner of acquisition; staterncnt of intcndcd acquisi-
t1on ~

P«lcs and regulations governing administration, opera-
tion and use of lands.

PI»nt!cr of;requisition of lands by local «1!it with state
ass!stat!cc.

Conditions precedent to local assistance grant; termsr
and conditior! of grat!t; acceptance by local unit.

Conditions precedent to local assistance grant; rules and
regul !tions governing administration, operation and
use of lands.

Crants by state treasurer upon approval by commission-
er; amount of grant.

A .quisition of lands subject to rights of another; con-
s ervatio n e as e ments.

Disposition of lands or diversion to other uses.
Discrimination prohibited.
Sale of lands by local unit to state.
Powers of commissioner,

Appropriation,
Lifective date. r

I 0: SA-2.
.0: SA-,",

1:>'.SA � ~.

i:3:8 4-5!.

l.': SA-G.

i:3;SA � 7

I,'!!SA � S.

1:!: SA-B.

1,'l: SA � 10

3:SA-11

::3:SA � 12

1':8A-18

. 3:8A � 14
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I' tl<'. ot Act:

A II 1<'I i'i!II< i I'»I!ig t 3!»;I<'1	1!~II <iil!
1 '�IIii!i fiir !'« I'i",I< iii	;lllil «.!Il~<'rv !-
'li t!II<1!!!I<'s, !.' !ver«I«g tt!c <'xt!<!»ill

<ii 1«<!II<'V fi! V s«el! t!«rt!es»sr af!
[!I;,<1i!i�. ico,�00, �0,00 fl'ont tb»

T. !".-� N.J,S.A.� 27 .41

<!at<! Ii Cr»;! i i< « i»< i 3,<». »rv<! I'l.!«
1 IU!il Ac l«lait io» 1'«»il for s«ch cx-
t!<'!!<lit«re, a»<l s»ppl»n!»nti!! '1'irl» 1S
<If tl� llcviscd Stat»t»s. L.1001! c.
rr!r p 47< ~

- 3; ~A; 1. Short title
This act may be cited as the "New Jersey Green Acres Land

Acquisition Act of 1961." L.1061. c. 45, p. 477, q< l.



Notes of Docisions

»n! it> ol!tninc<1»ion<' !,'! i«! rcsc»t i il
I'ov !»!I!!ic ti.'«'. 'I! 'it!I< > V. Youl i
1 I v ttli sii i<.'I< 1  92. 1' !iii!!ir! ~ I Iri,,
Siiii< c,,t!! I, lay .X."<I "'I   I!!<I 1!.

LII!rory t cfoccnoos
st.'i i' s
Q,J,S. Sintcs >< Zoj.

~w.'Sl-i-2. I.<. ,islntive findings
The Legisl; turn hereby finds that:

 a! The provision of lands for public recreation and the con-
servaf,ion oi natural resources promotes the public health, pros-
,'!erity and �eneral weliare and is a proper responsibility of gov-
e>nment;

 b! Lands now provia,ed for such purposes wil! not be ade-
<,uate to meet the needs of an expanding population in years to
co!ne;

 c! Tl>e ex:>ansion of population, while increasino the need for .
st!< 1>!a»ds, will continually diminish the supply and tend to in-
<!tease the cost of public acquisition of lands available and ap-
p.opriaic fot si!ci> purpOseS;

 d! '"he,">Into of Few Zersev n>ust act now to acquire and to
«s~ist lee;tl;overnments to aequi>e substantial quatttiiies of sucl!
i;;!'.<ls r<s are tto>v available and app>opriate for suc.i l!urposcs sr>
1.!;tt ' I!<'v !!: 'y bC ti.. ed and j>1'eSCrve<l fur use for;. t.;el! 1'>ui'i>OSQ';
'<l!u

 e! 7;I< . I, » o!" c6�,000,000.00 is nee<le<'. now to !nr<'.,e s;Ich ac-
<I;! . sit><>!'. p<>SS!ule.

if! Su"i suan will be made availa!>'e by tl!e s; Ie of bonds as-
ti>orize<l by the New Jersey Green Acres Ioond Act of. 196I,' ii
tl.e same be a»proved by the people;

 «! It is desirable to appropriate said su!n fo> prompt t!sc
a>,i. to specify the manner in. which the I egislatu>'e now l>reposes

i. In i!c!!oral
1.r»tc inc»t of c!iis cv or o!><!t s !ncc

«i»iil!' o! <II	;tr!C» <vl!<clt nc>'!!ii'! I«'1 ri'-
i rt«!<i ii!C Si«CS <it!<1 ffi>r!tn"CS iii S» i-
iiivisiii>i »I!ort <li «Ii>i.; of !;i!i<i fii<'
I«irl<, sciioo!, !t»<! <><! cc n»li!ic !»»-
j!i'Is< s >v<'I ! !i< > oo<! f '92 !I I>> vs!!'< i<i Uc
<'.!C<!.tr!CC Wi it !< I.'i«1:! iVC Ol!JCC !VC in
»i!r!i»", niii1».!» «1 <»!!y i»ci<ic!>tnl
Ii" iici'i s ti> it« ivi<iii;il s»'Isltvisi»r! <!c-
Vi Ion< r, !V!!CCC !>< i« I'i S tO <ICVC!O >Cr,
i!   le< u> tll r>iv !»g i	 stl'cct co»r> l.'t<C
ti u! costs, wcr> al>sc»rc, a»<1 ntu»ici-

1'c !!i I »;; I i! !,';;!I .< » ! ii'I!i<'li < t><'s I ii! » s
  Iii i i!i! t I  I!t i<iii:< !i! y <i  I.!i iv» 1!I » I, ,

  i!i u J r ! «i V    Ci i t! h < Ci s L;tti<I
.'«  . i! f ! '!!!! I ! <V i » r!ij !! » r

:i!' 'i i C  Iic vttliili y < I':< C<tlll!ululo>!
s :i ii i, i. < ., J.;!!i s I',! ! I. c. I<I,  X! ii
Jcr. ! y <Ircoii >I.<.t'«S !:i»iil «CC
1S 	!, I!icr< fore, tl«! Sia c !b crc;iii<!ii
'l>l<l < !i»sccvatiot! L:!n<! Acii»isi ir!ri
!IO»<!s  Scr!CS li! !>!opose<! tO I><! is-
«ac<i t>»<!cr at>C!>or!ty Of LaWs 19 I!,
c. -!O»»>y !c>;a!!y bc tss >cd an<1 <lc!iv-
< r< <L !'.0.19<�, N<>. L



I', ..; suclf stint, aud such other frat<is as may bc appropriated,
slir! l i><. tlscrl for sue!1 l!urposcs. L.I!361> c 45> 'p 478> I3 2.

> f,:>we il! lh, c. Ile; S<O»ol c»>«1>! r a<i< i in>i 1 3:><if.-18.

Library f3cfcrc«ceo
<IJ,S. 8<»tos i ibl..,   «a':> ~so.

>>!<!> fit< I >of is

;'.zccllt as  hc col!tent may othef wise recluire:
tf!! 'Comn3issioner" means thc Commissioner oi Conserva-

!;un> «n<1 1;conomic Development or his desigf!atcd represcnta-
:! ve,'

 '»! 'I.oc;tl unit" means a municip:flity, county or other politi-
�,!, st.btlivision of this State, or any a. crcy thereof.

 c! ".~ec.e; tior and conservation purposes" means use of
.',:ll!s for pa; 1;s, natural areas, forests, camping, fishing, water
:;.-Crves, ivihllife, reservoirs, hunting, boating, win er sports and
.-u>;.iar uses for pul>lic outdoor recication and conservation of
.:.!ill 1 resoftrccs; and

ld! "1'..fncl" or "lands" means ref! propeity, including im-
!> <emeute thcieoi or  hereon, rights of way, water, riparian

..�;-! othe!. rig!I s, casements, privile'e. and all o hcr rights or in-
;.rests oi f.ny kind or descript,ion in, relating to or connected
,!i.!I re;fl propel  y. L.1961, c. 45, p. <7S, f 3.

I ibrary Rofereocoe
ivories f<»<I PI>rect s  I'ort».I".<I.!~ ' .> « '!>

>'.J.S. Stat>'s >1 104.

n18:uAW. Acquisition of Lnds for recreation and% conservm
tion purposes; grants to assist local units ac-
fluire lands

'."'.>e con1missioner shall use the sum appropria ed by this act
'll the !!rocecds of the sale of bonds under the New Jersey

'.Ccn Acres B<.nd Act of IOGI,' and such othei sums as may be
>.»!l! ia <.c! from time to time for lilce purpose, to acquire lands

.' r.'re;It!<>r! a»cl conservation purposes and to make giants to
.' loca! units to acquire lands for such purposes, subject to

' co»<!i i<»is ancl limitations lrrescribecl by this act. L.1961, c.
:>,.179, i, l.
i >Vti I!»il, o. lii, n. lal; S> O ant<! >»»ior «<'i:l»i>f 1,'3;S.3.-1i.

Library Rcforc>tees

~;l. I, C,J.S. Mt>%tee j' 1Ol.
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L-3:Bi-i-5. Co!»si Ier Liious f»! «ui<i»' eot!Lnbissio I r i>1a» I tirit!g
I;	1<la:LLI I tn:11<iI'I" grLLLL Its

Il! !C  ILL I 1'LLL'~' li'LILdS And n'IiL I< I air gran I s to aSSL St lo -'i i U1'L  I S
i!c»ILIire I;u!ds the con!n!issiA1!eL' sl! ILll:

 ;L! seeli to;Lcl!icve a Ieitson;Lble b;I'.Il'Icc an>oi!g  LII .Lre;Ls oi
tl!e State in considerittion of the relittive  L»le<Iu Lcy ol;Lrea. recce
:Ition  L»d conservittion f Lcilif,ics;Lt tILe time and tfte rcliLtive;Ln
ticip;»ted fu'.uL'e needs foL. additional rcc> cation;Ln . co	scL vatic!:
I,LcII>tici;

 t>! i Lsof;Lr LLi pr:Lcticabl«, li!nit, ac<i»isifion to p!c lumin;Lntly
opc L  LII l naf ur'Ll Ialtd 'to I'I'1IL>lnl!/c tl!c cost of LLC<ILLLsition an<i
tl!c st!bsc IL ei!t er pensc neccss;Lry fo render l;Lnd suit LI>le I'or rec-
rc;Lt,io!L:Ln<l conse>'vaf.ion purposes;

 c! Lvl!crcver possiMe, sclcci, I;Ln<l for:Lc Iuis;cion w Iic!I
suit:Lblc fo!. Inulf iplc rcc1c;Ltion;LLLd conservation purl>oscs;

 d!,;ive  luc consideration to co-OI'dinittion with tl«> pi:Lns  >i
 !the!  fei!;Lrt>nenfs of Stale Govcrnmct>t with rcspccf, to l Ln<l use
 >r. c~ILIisiti»!!L. I'or this l>urposc, the con>n!issione! is;Lufhorize<l
fo usc tl!e fitcilitics of any intcrdcp;Lrfmcntal committee or other
ne.enCL Suifable tO aSSiSf; in SuCh CO-OLdi»atiOn. L.1061, C. 4O, p.
J.7V, ys o.

L brbry Re<ereeccs
C.,J.S. ljtbt 's  I >04.SI;»Ies

13;8A-G. Y'armer of acquisition; statemc11f, of intended ac-
<Iulsition

L;Ln<is ac<Iuitcd by tILe State shall be ac<Iuired I>y thc commis-..
sio!Ler in thc 1!an1e of the State, Thei may be ac�uircd by»u>-
cl>i»se or ot'!erwise on sue}1 terms an<I conditions as the commis-
sioner .ihal; <tetermine, or by tL'e e~c>cise of thc poLver of en>i-
nent  lon>;.in i!L thc manner pt'ovide<'. in cha,>ter I of Title ><? o
fhc ".. !vise<l Stiitutes. This powe> of;Lc<IuisitfoLL sl!:LII extend u>
I;La<1.- 1! ef I I>v i I!v local unit.

a. f. 6<I   ;Lvi I»'.o! to  LI!y;Lc,t'is!tin!L '.lI ;   !n!n;i,. I >II '"
'.1>III 'I t 'I i' 'I ~ cnlc l! of sLI Iy sLI<'h, I!I eI! dc 'I  I : I II ',,+I t: !II to  »a ''I

 !I' ".1!c fo,.  Av! I".; !>o  Ics In tI! I I?c]>;LI'tl1'CIL'  !L   oi!s»'I'v:Ltlolt lII'II
I",co'!I »nic I?Ovc!oi>rment: tlL<'. V,';Lte  I 'olicy;LI! I Sui>1>ly Co!I»L!i,

I'Ii»nnlng an<I Development Council, the I:Ish a.nd Ga!L>c
Cou>!cil;utd tl.e She' ll Fisherics Council. L.I96I, c. -L3, p. 479, ~
6.

Library Befererce !
 '..I S. Si,:ii - j, rl



l !brbl y Rcfcl ccccs

C�»H. s»!! i!i ]A.>,

1 ',,W P,
:uA-c ..Ja»»er of a<. lilisitioii of i»i! ls by local iiilit witli

s 'it .' assistance

i.!»lids «;>,».ovc i l>v the commissio»ei' for cl qiiisitio» by a loci!I
;:1:. Lvith St.ite:.ssist;Lnce shall be acquired by and i» the name
o.' ': e local LL»it and may be;icquiied in. any manner a»thol ize l
:!1 !!Lw foi tile Lcquisition of lands foi' such purposes by '1:e local

L.i.961, c. -fo, p. 480, s< 8.

Library Referei>cee

 ..J.S.  .'cc»! irs j' iOG.
 .',J,S. 11!i»i< ilcii  'ii>»iircli!!!!s

il 7
C,J,S. Wi»~ i 107,

 ii.,!»ce ~LO l.
ii!!:!! r i»ci  .'<> >1» >r.»! i>»s ~"S4

P
id:~A � 9. Con 'itions precedent to local assistance rant;

terirls and conditions of grant; accepia»ce by
local unit

4 .;L.ant to assist a local unit to acquirc hllids foi ie"ie:Ltion
:.! O,>»seiv;Ltion l>urposes shall not be made under tiiis act un-

I L! The local unit lias applied to the comn!issioner oil forms
scL".bed bv him describing the land acquisition for which a.

.:,'..: 's souglit, stating the recreation and conservation purpose
. pii! !oses t» which such lands will be devoted, stati» ~ tlie facts
:!L:h ive rise to the need f' or sucli lands foi such pui pose, en-
"'.ll;L a co»>prehensive plan for thc developnient of t!ie local
..L;i!!!love l by its governing body, and stating suc!i ottier
,.Lt,L;;Ls tii» commissioner s!iall pi'escribe;
!'! T!ie c<!!ilmissioliei shall li:ive prescribed the tcrlns and
..': L;s u»!lci wllicli t!ic grant applied foi. 1L ill be made; a»d

'."ilc loc.!I »»it si»Lll liave filed with the conimissioilcr its
'.!l:�! -c of sucli terms and conditiolis,;iud h.is otherivise com-
,i! LL itii the provisions of this act. L.196k, c. 45, p. 180, b~ 9.

421

GAP~ e ~ l» >les ail l r  g»hciions i OL >ming a lniinistration,
oi>Oration afoul iise of lainls

.' he   »nl!!i..i'. >',LOL' sha',1 pl escribe rLL!cs;L»d rei'»hitioils gov-
cl!»»g t!LO,L !»11»lit»!Ltlo»,  >periltion !Lii i Lisc of hL»<is Lc ,'Ulred
; y ',he Si;.te L.»!ie.. 'his act to effect  lie l>ull!ose oi this, ct. L.

, u!, c.:1~, ',!. 180, s 7.



I3:~A-9 COiVSEMrATEON AND 1!LeVELOE'M ENT

Library Referc!!ccs

Ce!!!: ice C=>101.
I!t!!!lie!i!:li Ci>ri>erat�119 ~""4,
ht.!tee ~l "9.

 '..!,S, Co»!!iie, l 1OG.
C.. .s. 1 t>!»ici >a  Corper>! tie»s

~ >i,
 '.J.S. KViile js IO�.
 LJ.S. Sta ee $ IUO et ee I.

Library References

C.J.S. Ce>!»i lee $ ] Qf!.
 .'.J,S, It>!»ici!!al C»ri>cretic!!e

t!ss � i! io.
C.J.S. states 1 le>0 ct ec!I.

 '»»» ii's ~Is!>.
; !»!>iciaa! a'»rt!oratio!!S ~2~3.
«!»! tee C=>1'-''J,

13:uA-3. 2. Gr.".»ts by state treasurer upon approval by coln-
lnissiolter; aine:1nt of grar.t

Gla»ts under th s act shall be made by the State Treasurer
upon certification of approval by the comlnissioner. Lacl wa!.t
shall be in an amou>nt equal to ~r0;~ of thc actultl i!rice to be»ai i
for t,he lands in question. L.1961, c. 4o, p. 481, s~ 11.

Library References

C.J,S, S ;> es i>~ 1C«i, 1 !O et sr>I.Y ates > <.>, I'-'9.

Xa.uA-I2. Aeq :isitioII of iailds sulij<. t to rigiits of anoti!c::
conserv«lt«021  ' tsclnen'L«'

Av!.bout li»II'.atioiI of the defhiicion of "la» '..>" ]!erein> t" 
co»1ln'ssio lcl' iilav  Lcqtill'e, or appl'ove gr'll'its to assisL a loc'
uniL to,ic >tiire:

 a! lan ls subject to the right of another to occupy the san»c
for a, period lneasured in years or otherwise; or

 b! an interest or right consisting, in whole ol in part, ol -'
restriction on tl'.e use of land by  ;thers including owners of 0" 0'

422

j3:as%-16. Conditions precedent to local assistance grant;
rules alld regulations gover»ing administra-
t,loll OE!cration D,II l use Of 1QI'lds

A grant i»ay not be Inade u»cler this act until the local uII t
lias adopte<l re ulations governing the administration, use an E
develop»sent of the lands in question, and until the cominissioner
shall have approved such regulations. No such regulation Inay
be:tltere l tlieleafter without the aliproval of the commissionei.
L.1961, c..t5, p. 4SI, bs 10,



Gl EL'N AcIcHs

:.;crests iiicrciii; sucli interest or right sometimes known as a
"'v.!serve tion easement." L.1961, c. 46, p. 481, g 12.

Library References

C.T.S, Co >'> ic. q 1O .
C.Z.S. 3ia>!icii!el C >r!! >re:ious 5 9<0

ce spa.
C.Z.S, States q 10 .

Di>,!ositien of lanai ls or diversion to otli'z uses

i�'> Lai!<ls  .c ,u,'re I bv a. local unit, with i, !e aid oi a .'.,'i;in' un-
;,. ih>s «ct .-h;ill i!ot be dispose   of or divci'ied to a use for oth-

recre .tlon an I cotlserv;ii,loli 1!iirposos w tl in it tile ap-
.,>i.d of tho co»un;s.",ionei and the State IIouse Co!»mission.

.,; I.;ii>prov»1 of iI!e State IIous . Con!mission shall noi: be givers
the I > .  I u> it sh;ill:igiee to ]!i y an aniount equanil to >�%

l',. value   f such land, as determinecl by tive coinmission, into
:..' . L ite I'. .creation and Conscrvat,ion I ~nd Acqu1si.ion Fund,

iL' origin il grant shall have been macle fi em tllat fund, or, if
.o,,  hen into the State Treasui~. Money so returnecl to said
'�n ! shall bc cleenied wholly a, part of the portion of that fund
.».ail,d>le for gra its to local units under this act.

�! La~ds acquired by the State under this act with money
'.'o'i '.lie Si;ite I-'.ecreation and Conservation Land Acquisition
:'ui i sliall Iiot be disposed of or diverted to use for other than
,'c.'e:-'tlon an l conservation purposes without the approval of the
;.!te ilouse Con!mission. Such approval shall not be given un-
-.; t!.e con!missi 'nei sliall agree to pay an amount equal to the
,>'.uc ot sucli hin l,;is cleterinined by the conniiission, into said

: l. '>Io!iei so retuined to said fund shall be deemecl wholly a.
:; o>' the poi tion of that fund available for land acquisition by'
r St',te uii >ei' tlils act.

  '! ll I;in l;icquire l by the State under tliis act with nioney
the State 1>.ecreation and Conservation Land Ac<luisition

.> I is subs . Iue»tly  leveloped for. any w; ter sul!ply I»objects
«»>nissioiicr sliall p;iy an amount equ'il to tlie viiliie of tlie

 lev .1 >]!e�, as said value is cleterniiiiccl by 'Iic St'ite
 'oninii::si >», into said fund. Money so returnccl to tlie

" ' ~ ~ 'ill I> . ' leenie l wliolly a pait of the portion of iluit fund
">'»bie i'or I; » I i cquisitioi! by tlie St'ite un ler tliis;ict.
"ui; -io»ei' sii'ill m;ikc said p;iyment from;iiiy funds avail'ible
su h;!u!'1>«s . i» t1ie State Water Develol!ment Fund or othei

'veloi!iiieiii' lnolievs appl'op i'ia'ted and '-ivailable for sucli
",>osc. L.1961, c. 45 p, 481, g~ 13.



Library References

 '.,l,s,  '<irrrrt irs $ 17".
ibiirrllclti'<l <  ii l!<i<'at i< < e

!i<i <,
 '.J.;<. itr« .'.~ <ij< 1<i,i, I�<,

  air r r ii ~ C-11 >.
 I ill <'llii' l < o 'tier<« i il'is ~' ' >>la!
its<os Asi, su.

Library References

C>.J.S,  Iiel l ! I i "1<  s <t G < t SO<i.
C'.J.S, it: tcs i! 10,>.

< 'irll 1<i<.I la ~ t.
At; t< s C=>s>, ss.

jI3:RA-7 S. Sa1c of lands by local unit to'sta.te
Xrotwit!Ista»dittg any other provision of law, lands to be ac-

quire<l by the State under this act from any loca> unit may be
sold to tiie State by the unit at private sale. L.1961, c. 4o, p.
481, s jIo,

Library Rcferer ces

  "l.i. Coil<I i<>s ri 1
C.,t,>!. I[i<< I .ip« I ClOrricratict<S i GG'

<'t i<CQ,
C.,I..'I, Bt <toe <! lomb

<  >i iir ii s ~j I�,
lt rrr '. "li:il <'<»';>orati ice C=>"", �!
![:<I i'.~

k 5 po'Kck's of comlllissi oner's c

!.lre corn».issioner, in executing this act, may do all thinj
»eceis;rly oi' «scful and Convenient in COnneetion Witl< the aequi-
siii i<i <il I;<»<is by tire State ot with the assistance of the Strt .
inc!i< '!i»; tire following:

 :I! <[:<< e:«rangernen.s for l<r«1 direct  i! el:gineering, in-
spect'otr, lc' ';<i, financi:ii, geo!o�'.<;il, hydi ologic;ll and other
,iio! . i" >.iuil ierviccs, citim«les an<! advice;  ii! «nd org'rrt'-
««ii ..l<'., <<dn".' .rr iStrative «li l Otlier Work and serv'ces;

 !>l l:.<tet on;iny I u«ls for tire Iiurposc of. m tl ir g survc!".,
borir! <~;i, soundings or oLhez inslicctions or ex;<minations;

tc! 1'rescribe rules and rem!.gati ins to implement any provi-
sions of this act. L.I9GI, c. 46, p. 481, $ IG.

Library Referer<cce

 '.J.S. St«t<;e I! 10-1,Rl ates C=>8;>.

='3:8&  � 14. Discrimination proitibi'c I
Use <>f laiids acquired under this act by the State or with St;«e

;rsslst'<rice sllal!»ot be restiicted by;iny conditions of race,
creed, color or nationality, «nd slial!»ot be restricted by ani.
conditio» of icsidence e>-cept by direction of or with the approve!
<if the commissioner, L.1961, c. 45, p. 481, g 14.



l3:8A-18Gl HEN ACRPS

Library Referesccs

C,J.S. Cotlltttc'e $ hei~.
C,J.S. Jtttttieipal Corp<.t;ttir»<s ! Oio

<'t s<vt.
C.J.S, states ltll 103, 1�0 et sert.

o<l,'I h s ~lrs3,
>! <nu«it «,3 cor, <orations ~221.

C s5, 1'",3.

,i: SA.� i.e. Leffective date

:-:ectio» 17 of this act ' shall t;tke effect upon 'tpprov.tl by the
. < pie:tt a go»eral election of the New Jersey Green Acres Bond
.<; of t0t31, and the remainder of this act shall take effect

.:;.t»ediately. L.1961, c. 46, p. 483, $ 18.
' S< «t <ot< 3',3: A-]7.

Htstoricat kote

Xetv Jersey Croon Acres non<1
.t«<f 10<!1 xvns < nactcd by L,l!33ll,

., p, eS4, sttbjoct to approval by

the people. Th<. Act eras s3lopte<1 <tt
the general election on Nov. 7, 1D01.

Library References

'.<,'«., C=<] "tl, 147.
. <: totes ~". 'l, oe,

C,J.H, States g~< 1GO et eeq�179.
C.J.S. St at.tttes g 401, 4 P, 410,

425

13: BA � 17. Wl!ltropyiation
'l'he l»oltey in the State P~eCreatio»;t»d COnServatien Land AC-

<l;tisili«tt i'u»<i ct eated by the New Jet sey Green Acres 7'ond Act,
f 19 i l ' is hereby appropriated to the l!epartmetlt of Cot»;erva-

,:o33 at<<i I:co»o»tio DeVelopment fOr use in e>,ecutin» the prOVi-
..:o»s of th;s .tet, according to tile followi»g division:

 ;3! witlt 1».poet to acquisition of !antis by the State under this
e'i, l'j4t!,000,000.00;

 b! 33 itlt respect tO State grants under this aet tO aSSiSt !OCal
."»ts to: c ,u re lands, $20,000,000.00. L.l96l, c. 4o, p. 482, g

< f,airs u <it 3, <, 4C, p. ISA; See nnte ttn<ler eeet iOt3 JS;8.< -18.



NEW JERSEY

ACT 272-1970

WETLANDS ACf OF i97O

CHAPTER 272 fg
I

A88@MBIiT QO.'505

du het conceralag the protect/on ot natural resources in coastal wet-
lands, providing for the deslguatioa' by the Commissioner ot En-
vironments! Protection of certain coasts! wetlands atter public
hearing, and reeuirlng permits from the commissioner prier to
tbe dredging, reumving, figing or other«lee altering or pol!ut!ng
coastal wetlands.

Jtc ft case cd by the genafe oad Genera! Assentbly of ths 8!ots'of Few Jerseys
l.
a. Thc Legislature hereby f!nds and declares that onc ot the most vltil

and prod»ctlvc areas of our natural wor!d is the a~a!led "estuarine zone,"
that .area betWecn the Sea and the !and; that this area prOteeta the land
from'thc force of the sea, moderates our «esther, prot des a home for water
fow92 and for 5 of all our fish and shellfish, and assists ln absorb ng sewage
discharge by the rivers of the land; and that in order to promote the pub!ie
satety', health and we!fare, and to protect public and private property, mild-
!!to' a meline fisheries and the natural environment, it ls necessary to pr
scree the eCOIOgleal be!anno of thla area and prevent its turther dcterlaratlon
and destruct on by rcgn!ai ng the dredging, fllgng, removing or other« sn
a'Itcrlng or poll»ting thereof, all to the extent and In thy'manner provided
herein.

b. The Commise!Oner nf I;nvlronmontal ProtccllOn ~ hali, within 2 gears»f
the effective date of this act, make an inventory and maps of ail thin! wet-
lands within the Htatc. The houn<1ar!es of suc'h wetlands shall generally do
fino the areas that arc at or belosv high mater and shall bc elmwn on suitable
maps, Wh CII may be rcproduCtione or Serial photOgraphe. Each such map shall
be flied ln the office nf the county recording officer ot the county or counties
ln «high the wetlands !ndicatcd thereon nro located, Each wetland map shall
bear a certif !cato of the commissioner to the etfcct that !t is made aud fl!ed
pursuant to this act. To bc ent tied to filing no wetlands msp need meet the
rivi»in»n< nts of It,R, 4T' .I-O,

2.
The Cnmml~slonrr msy from  imc to time, for tl>c purpose of protaotlng the

p»blic safrty, hnsltli and welfare, end proter lug p»blic and private property,
«I!d1ife and marine f sherlcs, adopt, amend, modify or repeal otders regulat-
ing, rcstr!ctlng or prohibiting dredging, fII! lng, removing or other«lac altering,
or polluting, coastal wetlands, For the purpoA of this act the tenn
"coastal wetlands" shall mr an any bank, marsh, swamp, meadow, flat or other
low !and subJect to tidal action In the State of Ncw Zcmcy along the Dcla-
wnro bay and De!a~are river, Rarftan bay, Barncgat bay, gaudy Hook bay,
ghrcwshury river including Nnvcsink river, 8hark river, and thc coastal in-
land waicrwsgs extending southerly from hlanasquan !nlct 4o Cape ofay
I!arbor, nr nt any Inlet, estuary or tributary waterway nr any thereof, In-
c!»ding those areas now or formerly connected to tidal watnrv wlmse serf»co
ls st or below an elevation of l font above local estrin>e high water, and upon
whkh may grow or ls capabIe of gro«Inat some, b»t not necessarily all, of
'the following. Balt meadow grase  Spartlne pate»a!, spike grass  Distlchlls
splCats!, black Seas»  Juncos gerardi!, saltmarsh graze  tlpartlna alternlflora!,
salt«orts  8alicornla Europaea, and 8alicornla blgclovli!, Hea Lavendar
 fdmoniuul Carullnianum!, saltmareh bulruehea  Belrpue rObustue and 8e!rpua
pal»dosus var. at!antic»s!, sand spurrey  8pergularia rsarlna!, switch grnss
 Panlcum vlrsatum!, tall cordgrass  8part na pectlnata!, hightlde bush  fva
truteSCana Var. Orarla!, cattaila  Typha angustitolla, and Typba !atltuiia!,
spike tush  K!cocher a rostelIata!. cha!rtuaker's rush  Rc rpus nmericanah
bent grass  Agrostis pa!nstrls!, and sweet grass  Hlerochloe odorata!. The
term "coasta1 wetlands" shall not include any land or tea! property subject
to the !or!edict!on of the Hac'kenaack hfeadowlands Develotuuent Commtss on
pureuant to the prov!a!ons ot p.L,19B8, Chapter d M, mct ons 1 through gd
 C 18:I'f-1 through O. 18:1T~h



Th«. <<rn<¹l«¹for»r shal!, bnfor<c sdqpffn<r, an<ending, modifying or repo¹1fng
any ¹urh i<rib r, <inid a I>uliilc hiarlng Ih<.roon In the county in whfnb the
ccis¹isi wi <lands io be atforiod are local< d, giving notice Ihc reiif to each owner
having s riser<le<i fncorc~t in such wetlands hy mail st !east 21 <lays prior
thoro!<i sd<lr<said to hfs address ss shown ln the Rxunfclpaf tax <xfPie< records
snd hy pi<Id!< «Xi<i« thereof at leash tWICS ln each Ot the 3 woeka next Preced-
ing the ilare of siich hearing ln a newspaper of general circulation fn tbe
municipality or miinicfpalltfes In erhleh such coastal wetlands aro located.

Upon the adoption of any such order or any order amending, modffyfng or
seI»sling the same, tbe commissioner shall cause a copy thereof, together
with a plan of tbe lands affected, Including reference to the filed wetlands map
or maps on which the same are shown and a fist of the owners of record of
such lands, to be recorded ln the office ot the connty clerk or register of deeds,
where lt shall be indexed and flied as a judgment, and shall mail a copy ot
such order snd pion <o each owner of record of such lands affected thereby.

s. For purfvicnv of thfP section "regulated actfviiy" fnc]udcs hnt fs xxot
limited to dr«in!rip�dredging, excaratfon or removal of soil, mud, sand,
I;.aveh axgx~ sale .ii nnp fiend or depositing or dumping therein any ruhbfsll
or simiiar its;er!:,i cr discharging therein ff<iufd wastes, either directly or
otherwi "., n~ thi erection of structures, drivlngs of piling~ or placing ot
obxtt;.e'!uris, vrhetiier ox' rot changing the tidal ebb an<; flow. "Regufnt<td
aetfv'ity" rhaii r<oL,rc,i«fe continuance of commercial production of salt hay or
oC!ier agriclli<urai crop<i or activities conducted under section 7 of this OCL

h. Ã0 roxuisfn I activity «hali bu conducted upon any wetland without a
perm! <.
c. Auy perse!i priipo¹in� to ciinduct or cause to bc conducted a resisted

ac! I»iy u;iiin;i»y w<'<fiuid sin<i! fiii. an applicaiioii fox a ><or<nit with the
i uii<n!; ¹!iiunr, i» iii<ih fornx snd with such fnformntfon as the comp<Isa!oner
<r,:iy i,i cori' <, Sii<.i anni!ca<ion ¹haII inelu<lo a detailed description of the
priipo¹cd u oik iiui:i rasp i«iovzing the area of wetland dfrec! Iy affccfed, with
the bien!inn cr ti.c profxove<i <vork theroorn togetliet with tho names ot the
owners <if' record o' adjacent land aud known cfafxnants of rights In or adfa-
cefit Lo I'iie u i'tiand of ivhom the applicant haa notice. ail application'c vrfth
any map.; and doeur»en s relating thereto, she!i bn open for Inspection aC the
office of the ix par! . xent of Znvfronmental Protection.

d. In grauiiug, Aeriyfng or lfmfting any per<nit the comrsfssfonnr vhsff con-
sider the effect of the proposed work with reference to the public hsaiih and
welfare, marine fisheries, shell fisheries, Wildlife, tbe professes of life and
property from flood, hurrfcanO and other natural dfsaster, an<I the public
policy set forth ixx section I.a. of thh act.

5.
! The Superior Court snail have furfsdfctfon to restrain rfo'fa<fonv of orders

Issued pursua»l, to this act.

L
Any person imiing a recorded Interest In I«rid affected by any such order or

per<nfl, may, vrfthl<i 90 days after receiving r.otice ch.xvof, fUC a complaint
fn thc S»p<rfor Court to determine whether such or<for ot permit xsx restricts
or othercvfse affects the usc of his property as to dsprfve hite ot the practical
usc thereof and ls therefore an unreascinable owed of the poffce power
because the order or permit constftute~e eqgrafent of a taking wfthont
compensation. If thc court finds f6e order or Ierxnf t to be an unreasonable ex-
ercise of the police power, the court shall en:<.. a findfxrg that suCh order ot
permit shall not apply to tbe land of the p!a.'ntfffl provided, however, thee
exch finding shall not affect any other land than that of the plaintiff. kny
party to tho suit, may cause e copy nf mch finding to be recorded forthwith/
in Lhc offieo of the county clerk or rcgixter:f iieedrv where It shall be In-
dexed sod flied as a judgment.

The melhod provided in thi¹ section for the determfnatf<'n of tbe issue shall
bo exclusive, arid such Issue shall not he deceru.;ned In any other proceeding.

y.
'Ao scifon by the eominlssioner under this ac eh«f1 prohibit, restrict or

fmpair the exercise or performance of the pow.re aud duties conferred or im-
posed by law on the 8tate Iyopartnxsnt of Rbvfronmentaf Proteetfon, the na-
tural Resource Council and tfxe Siate yiosriuit<x Control Commfssfon ln said
Department, tho state Ixepartnxent of Health, or «ny mosquito control or other
prnJnct or activity operating under nr autborf <4 hy the provisions of chapter
9 of Tfile26 of the Revised 8'atntes.

s.
Nothing fn thfs act or any permit Issued herennder shall affect tbe rights

of tlie State hi, or tbc obfibmtfnns of a riparian owner wftb respect xo,
riparian Ianda

9.
Any parson who violates any order hy the commissioner, or violates any

Of the prOVI¹iona Ot tlile aet. Shall be liable tO tbe State ftXt tlN COSC ef rea-
toratfnn of thc' affeeiod wetland to Ito con4tfon prior eo such violation ln
sofar ns chat ls posslulo, and ah«If be ptnxfshed by a fine of not nxore thoR
$1,000.txo, to bc collect<sf In accordance svltb the provisions of tbe penalty Eo.
fiorrenicnt Iww  N,J.S. "h:58-1 et seq.!.

IL
This aet may bc cited as tbe Wetlands Act of lFAL"
I I.
This sct shall take effect Inxxnedlntely.
Approved and effective Nov. 5, lQTIL
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NORTH CAROLINA

ACT 1159 � Section 6

GENERAL ASSEMBLY OF NORTH CAROLINA

1971 SESSION

RATIFIED BI I L

Sec. 6, Chapter ll59
House Bill 705

DREDGE AND FILL LAW

AiN ACT TO PROVIDE FOR THE CONTROL OF BEACH EROSION AND FOR THE
PROTECTION AND CONSERVATION OF COASTAL AREAS, SAND DUNES AND
ESTUARINE AREAS.

The General Assembly of North Carolina enacts:

Sec. 6. Chapter ll3 of the General Statutes is hereby
amended by rewriting subsections  a!,  e!,  f !,  h!,  k!,  l! i  m!
and  n! of G. S. 113-229 so that G. S. 113-229 shall read as fol-
lows.

"G. S. 113-229. Permits to dred e or fill in or about estuarine
waters or State-owned lakes.-- a! Before any excavation or filling
project. is begun in any estuarine waters, tidelands< marshlands,
or State-owned lakes, the party or parties desiring to do such
shall first obtain a permit from the North Carolina Department of
Conservation and Development. Granting of a State permit shall
not relieve any party from the necessity of obtaining a permit from
the United States Army Corps of Engineers for work in navigable
waters, if the same is required. The North Carolina Department of
Water and Air Resources shall continue to coordinate projects per-
taining to navigation with the United States Army Corps of Engineers.
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 b! All applications f:-':= such permits shall include a plat

of. the areas in which the proposed work will take place, indicating
the location, width, depth and len.- h of any proposed channel, the

disposal area, and a copy of the d=ed or other instrument under
which the applicant claims title to the property adjoining the
waters in question  or any land covered by waters!, tidelands, or

marshlands, or if the applicant. is not the owner, then a copy of
the deed or other instrument. under which the owner claims title plus

written permission from the owner to carry out the project on his

land ~

 c! Xn lieu o a deed or other instrument, referred to in sub-
section  b! o this Section, the agency authorised to issue suc

permits may accept some other reasonable evidence of ownership of
the property in question or other lawful au~~ority to make use of

the property.

 d! The app"icant shall cause to be served in the manner pro-

vided by paragraph  g! 9! o. thi« Section upon an owner of each
tract of' riparian property adjo'ning that o the applicant a copy

I

the aa I,ica tion f iled w th the, tate of North Carolina and eac

such adjacent riparian owner sh-1' have thi.ty days from the da e
of such service to file with <he Depar-ment of Conservation and

F
Development writi en objections +o De granting of the permit to
.dredge or fill. An owner m~y be served by publication, in the
manner provided by paragraph  g! l0! of this Section, whenever the
owner's address, whereabouts, dwelling house or usual place of
abode is unknown and cannot with due diligence be ascertained, or
there has been a'diligent but unsuccessful attempt to serve the

owner under paragraph  g! 9! of this Section.



 e! Applications for permits shall be circulated by the Depart-
ment of Conservation and Development among all State agencies and
in the discretion of 4~e Dir=ctor, appropriate federal agencies,
having jurisdiction ov. r the subject matter which might be
affected by the pro, c= ..;!J- .-"L..ch ~',=, .' v' ll have an oppor-
tunity =o ra -=. i.:;y,; -'=:...:.'- -. � .-.er .,~i~-..-- -.-'-i= he Department
may deny an ap~licai .o;; or a dredcc o - f' .' : ermit. upon finding:
�! that there wil =.;. s i..'fic'n'- adverse c...=." t of the proposed
dredging arid fi '1 n~ on .he,se of tae w- t-.--.r by the peak>lic; or
�! Sat there will ~e signi.;,;.can i; adverse e"= ect on ttie value and
enjoyment of the: op ' ''' o-' ar j '. ' pa =..1", ow< e '"; or  ;!! that there
will be significant a 'verse elf ct on pub c health, safety, and
welfare; or  <'! tt.-.a',. -ihere will be sic»i fica~t adverse ef feet on
the conservation of puL- ic a»d private water supplies; or �! that
there will be sign ficant adverse e =feet on wildlife or fresh
water, es tuar ine or marin fisheries. ' n the absence sf such
findings, a permit snalI, be granted. such permit may oe condi-
tioned upon the applicant amending his proposal to take whateverI

measures are reasonably .necessary to protect the public interest
with respect to the factors enumerated ~n this subsection. The
Department shall ac" upo» an application for permit within ninety
days after the application is filed and failure to so act. shall
automatically app"ove the application.

 f! If any State agericy or the applicant raises «n objection
to the action of: the Department of Conservation and Dc velopment
regarding the permit application within 20 d ys after said action
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from the ru'ing of the Review Board to +he superior. court of the
II

to this Article:

Iy.

tf

1

J

waS taken, the Department. shall call a m eting of a Review Board
composed of the directors  or their designees! of the fol3.owing
State agencies-' The Department of Administration, the Department
of Conservation and Developmert, the Board of Hea3.th, the Depart-
ment of M'ater and. Air Resources, the Wildlife Resources Commission,
.and any other agency that may be designated by the Governor. The
Director of the Department of Conservation and Development, if
he does not. sit, on the review him-.e3.f, may appoint two designees,
one to repres:..nt conservation interests and one to represent,
development interests. The Review Board shall set a date for a
hearing not more than 60 days from the date of the departmental
action. At said hearing, evidence shall be taken by the Review
Board from a3.1 interested persons, who sha3.1 have a righ+ to be
represented bv counsel. After hearing the evidence, the Review
Board shall make findings of fact in writing and sha3.1 affirm,
modify or overrule the action of the Department concerning the
perm't application. Any State agency or. the applicant may appeal

county whe., e the land or any part thereo+ is located pursuant to
the provisions of Article 33 of Chapter 143 of the General Statutes.

 g! The following provisions, together with any additional
C

provisions not inconsistent herewith which the Review Board. may
'- prescribe, shall be applicab3.e in connection with hearings pursuant

�! All hearings shall be open to the public. The
Review Board, or its authorized agents, shall

ha'.-e the authority to administer oaths.



�! A full and complete record of all proceedings
at any hearing shall be taken by a reporter

appointed by the Review Board or by some other
method approved by the Attorney General. Any

party ta a. proceeding shall be entitled to a
copy of such record upon the payment of the.

reasonable cost thereof as determined by the

Review Board.

�! The Review Board shall follow generally th» pro-

cedures applicable in civil actions in the

Superior Court insofar as practicable, includir g
rules and procedures with regard to the taking

and use of depositions, the making and use of

stipulations, and the entering into of agr ed

settlements and consent orders.

�! Subpoenas or subpoenas duces tecum issued. ~y t~ e
Review Board, in connection with any hearing,

shall be directed to any officer authorized by

law to serve process, and the further procedures

and rules of law applicable with respect thereto

shall be prescribed in connection with suLpoen=-s

to the same extent as if issued by a court of

record. Xn case of a refusal to obey a notice

of hearing or subpoena issued by the Boarcl,, appli-

cation may be made to the Superior Court of the

appropriate county for enforcement thereof.
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�! The burden of proof at any hearing shall be upon
the person or agency; as the case may be, at
whose instance the'hearing is being held.

�! No decision or order of the Review Board shall
be made in any proceed.ing unless the same is
supported by competent,, material and substantial
evidence upon consideration of the whole record.

�! Following any hearing, the Review Board shall
afford the parties thereto twenty days to submit
proposed find,ings of fact, and conclusions of law
and any brief in connect.ion therewith. The
record in 'the proceeding shall show the Board's
ruling with respect. to each such requested.
finding of fact and conclusion of law.

 8! . The Depar+ment and the Review Board shall give
notice to all interested parties of their formal
actions taken under this Section, including
Departmen a~ findings upon applications and
calling of Revie~i Board mee"ings by the Depart-
ment, and. announcement of decisions and setting
of hearing dates by the Fever Gw Board

 9! All notices which are required to be given or to be
served by the Department, the Review Board or by
any party to a proceed.ing shall be given by registered
or certified mail to all persons entitled thereto.
The date of receipt for such registered or certified
mail shall be the date when such notice is deemed



to have geen given. Notice by the Department

or Review Board may be given to any person

upon whom a summons may be served in accorclance
with the provisions of law covering civil «ctions
in the Superior Courts of this State. Any notice

shall be sufficient if it reasonably sets forth

the action requested. or demanded or gives infor-

mation as to action taken The Review Board by

its rules of procedure may prescribe other neces-

sary practices and procedures with regard, to the
form, content. and procedure as to any particular

notices. Within the meaning of this paragraph,

a 'notice' includes a copy of an application for

a permit required to be served on adjoini~g
.riparian owners, pursuant to subsection  d!

of this Section.

�0! For purposes of this Section, service by publication
shall consist of publishing a notice of service by

publication in a newspaper qualified for .egal
advertising in accordance with G. S. 1-59 1 and
G. S. 1-598, and published in a county where any

part of the land affected by a proposed p:-oject
is located or, if no qualified newspaper is pub-

lished in such county, then in a qualified news-

paper published in an adjoining county, or in a
county in the same judicial district, once a week
for three successive weeks. Ef the owner's post



office address is known or can with reasonable

diligence he ascertained, there shall be mailed

to the owner at or immediately prior- to the

first publication a copy of the notice of ser-

vice by publication. The mailing may be

omitted if the post office address cannot be

ascertained with reasonable diligence. The

notice of service by publication shall  i!

designate the Department of State Government

having jurisdiction to initially grant or deny

dredge and fill permits hereunder, and identify

the. General Statutes Section under which the per-

mit has been sought;  ii! be directed to the

owner sought to be served.;  iii! identify the name

and post office address of the permit applicant;

 iv! indicate whether the proposed project will

involve dredging or filling or both;  v! indicate

the county  ies} and township  s} in which K".e pro-

posed project will be located� together wiW any

further information descriptive of the location

which the DFpartment may wish to include;  vi!
F

state where and at what hours a copy of the appli-

cation may be obtained or inspected; and  vii!

indicate the time limit for filing of objections

with the Department by the owner, pursuant to

subsection  d! of this Section.



 h! The granting of a permit to dredge or fill shall be

deemed conclusive evidence that the applicant has complied with

all requisite conditions precedent to the issuance of such permit,

and his right shall not thereafter be subject. to challenge by

reason of any alleged omission on his part, except failure to

notify adjacent. riparian landowners as required by subsection  d!

of this section.

 i! All materials excavated pursuant to such permit, regardless

of where placed, shall be encased or entrapped in such a manner as

to minimize their moving back into the affected water.

 j! None of the provisions of this Section shall relieve any

riparian owner of the requirements imposed by the applicable laws
I

and regulations of the United States.

 k! Any person, firm, or corporation violating the provisions

of this section shall be guilty of a misdemeanor, and shall be

punished by a fine of not more than five hundred dollars  $S00.00!,

or by imprisonment of not more than ninety  90! days, or both.

Each day's continued operation after notice by the Department to

cease shall constitute a separate offense. Notice to cease shall

be pursuant to G. S. 113-229 g! 9!.

�! The Director may, either before or after the institution

of proceedings under subsection  k! of this section, institute a

civil action in the Superior Court in the name of the St.ate upon

the relation of the Director, for damages, and injunctivi relief,

and for such other and further relief in the premises as said

court may deem proper, to prevent or recover for any damage to

any lands or property which the State holds in the public trust,
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and to restrain any violation of this section or of any provision

of a dredging or filling permit. issued under this sectic>n. Neither

the institution of the action nor any of the proceeding' thereon

shall relieve any party to such proceedings rom the pezialty pre-

scribed by this section for any violation of the -same.

 m! This section shall apply to all persons, firms, or cor-

porations, their employees, agents, or contractors propc>sing excava-
tion or filling work .in the estuarine waters, tidelands, marshlands

and State-awned lakes within the State, and to work to k>e performed

by the State Government or local governments. Provided,, however,

the provisions of th's section shall not apply to the activities

and functions of the North Carolina State Board of Heal<A and

local health departments that are engaged in mosquito control for

the protection o= the health and welfare of the people of the

coastal area of North Carolina as provided unc!er G. S..[3G-206

through G. S. 130-209. Provided, further, this act shall not.

impair the ripari .n right of ingress and egre s to navigable waters.

 n! Within the meaning of this section:

 l! 'Sta e-owneR lakes< include man- iade as well as

natu-..al lakes.

�! 'Estuarine ';aters' means all the waters of the

Atla..tic Ocean within the boundary of Nort~

Carolina arid all the waters of the bays, sounds,

rivers, and tributaries thereto .;eaward of the

dividing 1ine between coastal fishing waters and

inland ishing waters agreed upon by the Department



of Conservatio~ and Development and the Wi:Idlife

Resources Commission, within the meaning o'.: G. S.

ll3-229.

�! 'Marsh].and' means any salt marsh or other >~sh

subject to regular or occasional flooding by

tides, including wind tides  whether or not the

tide waters reach the marshland areas thro'gh

natural or artificial watercourses!, provided this

shall not include hurricane or tropical storm

tides. Salt marshland or other marsh shall be

those areas upon which grow some, but not neces-

sarily all, of the following salt ~arsh and marsh

plant species: Smooth or salt-water Cordgrass

 ~Sartina alterniflora!, Black Needlerush  Juncus

.roemerianus!, Glasswort  Salicornia spp.!, Salt

Grass  Distichlis ~s icata!, Sea Lavender  Lirnoniue

spp.!, Bulrush  ~Scir us spp.!, Saw Grass  Cladium

92 CE I

Grass  ~S artina patens!, and Salt Reed-Grass
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GENERAL ASSEMBLY OF NORTH CAROLINA

1971 SESS lON

RATIFIED BILL

Sec. 7, Chapter 1159
House Bill 705

COASTAL NKTLANDS ACT

AN ACT TO PROVIDE FOR THE' ,CONTROL OF BEACH EROSlON AND FOR THE

PROTECTION AND CONSERVATION OF COASTAL AREAS, SAND DUNES AND

ESTUARINE AREAS.,

The General Assembly of North Carolina enacts:

Sec. 7. Chapter 113 of the General Statutes is hereby

amended by adding immediate'y followinq G. S. 113-229 a new sec-

tion to be designated C. S. 1' 3-230 and to read as follcws:

113-230. Orders to control activities in coastal wetlands.--

 a! The Director of the Department of Conservation and Development,

with the approval of the Boarc' of Conservation and Development, may

from time to time, tor <he purpose of promoting the, public safety,

health, and welfare, and protecting publ>. and private property,

wildlife and marine +isheries, adopt, amend, modify, or repeal

orders regu~ gati nc, =es tr ' c t~ .ng, or prohibi t' nc dredging, filling,

removing or oth .~-is< al ering coastal we "lands. In this section,

the term 'coastal wetlands' shall mean any marsh as defined in

G. S. 113-229 n!�!, as amended, and such contiguous land as the

Director reasonably deems necessary to affect by any such order

in carrying out the purposes of this section.



 b! The Director shall, before adopting, amending, modifying

or repealing any such order, hold a public hearing thereon in the
county in which the coastal wetlands to be affected are located,

giving notice thereof to interested State agencies and each owner

or claimed owner of such wetlands by certified or registered mail

at least twenty-one days prior thereto.

 c! Upon adoption of any such order or any order amending,

modifying or repealing the same, the Director shall cause a copy

thereof, together with a plan of the lands affected and a list of

the owners or claimed owners of such lands, to be recoxded in the

register of deeds office in the county where the land is located,

arid shall mail a copy of such order and plan to each macr or

claimed owner of such lands affected thereby.

 d! Any person, firm or corporation that violates any order

issued under .the provisions of this section shall be guilty of a

misdemeanox, and shall be punished by a fine of not moxe than five

hundred dollars  $500.00!, or by imprisonment for not more than

six months, or both in the discretion of the court.,

 e! The superior court shall have jurisdiction in equity to

restrain violations of such orders.

 f! Any person having a recorded interest. in or r~ gistered
claim to land affected by any such order may, within ninety days

after receiving notice thereof, petition the superior court to

determine whether the petitioner is the owner of the land in ques-

tion, and in case he is adjudged the owner of the subji ct land,

whether such order so restricts the use of his propert'p as to



deprive him of the practical uses thereof and is therefore an

unreasonable exercise of the police power because the or9er consti-

tutes the equivalent of a taking without compensation. If the

court finds the order to be an unreasonable exercise of the police

power, as aforesaid, the court shall enter a finding that such

order shall not apply to the land of the petitioner; provided,

however, that such finding shall not affect any other land than

that of the petitioner. The Director shall cause a copy of such

finding to be recorded forthwith in the register of deeds office

in the county where the land is located. The method provided in

this paragraph for the determination of the issue of whether any

such order constitutes a taking without compensation shall be

exclusive, and such issue shall not be determined in any other

proceeding.

 g! After a finding has been entered that such order shall not.

apply to certain land as provided in the preceding paragraph, the

Department of Administration, upon the request of the Beard of

Conservation and Development, shall take the fee or any lesser

interest in such "anc in the name of the State by eminer.t domain

under the provisions of Chapter 146 of the General State..tes and

hold the same for th» purposes set forth in this sectior..

 h! This section shall not, repeal the powers, duties and

responsibilities of the Department of Conservation and Development

under the provisions of G. S. ll3-229."
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10~B 3, J.cgislative ftndilt~s.� lt is hereby deter>»i irk an� declared
as 0 ni;itfe r cf lr ill; tive fl»ili»� tllat lllc arcs of tlic 'State of Nr>rth Carllfiiia lyiil"
air>T>� tlie Xtb»lic O ca» froi>l, a» l in Iuirliclilar the olitct bali'lls of this Stale as
flrrei»;iftlr  le f T>rrf. is 0 r»ajor aisrt to tlic eronoiiiy of the clitiie State a ld as
su> h houl 1 1: protci ted ail 1 pl  sci vrd Tf>is area is wholly or iii part protected
froin artioiii of I'Ile Atla»t'r Occa>> and stornis thereon by a systl'in of natllraf
or constr»ricci  iilli '0 pic>vi lili a pro:cetiyc batrier for arlIaccTTI fa ><Is an� ililalld
v:aicrs slid b» ! a; i>>it tlic ai-tions of sand, wind and water, Certain persons.
I'iriiis. a»d  r rl >»afI< ii. hair fro .T tii»l to tiilie l»odifiecl ol destroyed'tile cffrrtive-
n,.s ot sl> l> pr >tcctive barrie.r.- i» thc process of dcvefnf>iiig tlic ivatcrfroilt for
Va >iOiiS I uri r>sr.-. 'I'h ar pra  tii r- COriatitiitC SericnS threatS tO tlie Safety Of arltacrnt
pr> I>irtic. nii l t > t>T>l fir ill i ivals, as >cell as to tile' v'll»c alld taxaf>fe ha. is of
s'll  I> il� f l. i'»I !IT' >/><'I tice,:1»d tl>r!' const ltlltc 0 fc;ll dail~>'er to tlie health, sate'ty.
arid ivelfar< nf f>riin»s fiviilg, eis>ti>T , or sofoe>rniTT ili stirh are;i It is therefore
dr »i> f 1 «i.-.:iri te lirot«rl that area a»d esi>ccjal}y tlie s>stem of protective
barr» 1 rfll»< i n f>i iei>iafli r f>r >viclcil. { I%'!S. e, 237.!

Kdilar's f face. � Chaf> r  est, Session scctii>n is thc shine as tliat nf s for lier acc-
t.a>VS Iulia, rC vrute lt»S SrliCIC. >Vh>cf> O>S>i tliC I'1>07 >>et ia inc to<ted iii the hiatnrl.
fumier fy consisted ut five shi>rt sect>i>lis caf eilsli >n t>ut no c»h>I>ar>soh of the otd
ci>dificd fron> c»05, e>cssi  n L.aivs f007 an t ness provisloiis has t>cc > allelnptcd.
Where the > uhjcct >natter c f tlie present

104IF: 4. AIInia,i,iiif or royltoving t>frithottt lyottnft; establishtoent ot
chore protection line. �  al Vxeef>s as otlierwise Preiviileef in subsection  b!

53
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o f .tlii- srcti<	, it SJ!aff il<. ii >T:»;-fuJ fnr any person, fir»1, OI cnrpnr:<till» >II ln!
p>armer to V.ini;I r., CJ<.'tiny, <r> re»loi e ai>y Sand d»>ir, Oi J!;ii l t11er<of, fyiii
pfu»<< tlic o>>ter Ji;u>T;3 <.f tliis State as hereiiiafter defi<!etf, or to T'ifl, t>cstroy, o>
fc>110<'c a><y tlcri, sfl>'I><!l!ri'y< !;lass< ri1 ntf>c< re@et<>'t>01> j',ru>vu>~< oil s'II<1 <11lnrs,
,itvi>I«u> Pi:st Ji;,viii. OJ>1;<iiIi <1 a [!c>i»itas speeifi<'d J><rcii> a<>If>oliri>>�«>ef> pl'<>-
pn~< Ii <TO<I><ii'c, <Trill ilcu«ll, u> I el»in <>1.

 I! f A I!y Jlnartl <If tulrl><y c<!;in»i.iiol!ers xvhose coi11>ty iilcfii<fei a f!ortinu of
the oi>«> Tia»T<s t<f tliis 4t;i<r 111:ly est;If!fiifi a s11<lre p>n<ectiu>I liiic, for tile J!urpo. c
pf fii>iiliii tile teiiitoliaf I>f!JIficatio>1 of tf>c prneisioris of s<ibs<elinii  a J nf tf>is
sec'ti«,> to tfiose ciuile» »its>in tlic cou»t> xvl>icJ> i» tl>c j<1<J i>lent of s:iid boarcl
scree as pr<!ter<ice fair< i<1... Jl> ai>y co>I»ty >vhiefi sn efee'.» tn <. Jahfisf> a sfinre
fir<!t«' tloli 1111e, ti>," JII'<!viilnl'Ii <If siif!section  a! of tl'»s s<'ctlnil i11<1'11 ai!J'iiy oilf!
',92vitf! resf!eet to sand <Jill> "3  nr p><'<s tficrcof an<i ecgct i>i<ill pit<» in@ tl>ereon 1
;located oii tfie ceca<! si<JC of sai<1 sfinrc f!rvtection liiic. 11> eit:iliii-Jii» ~ al>y s<Ieh
pl>o!C,J»otee<i<!II fiilr tiii. J<oal 6 of ct><>lity con>lniisitint'rs <»:>y ho'JIT sii.f> JI<a<'ii>gs
p» it rleerl>s <J<.-ilallir, ai>d I»;iy cons»1t uitf> tl>e l!CJ!art>»ei>t vf 45'ate> Resou>ecs
.'and olf>ers.   19i7, c. 995, s. 1; 1955,c. 237.!

Cross t;eFnre<>ce..--Scc I:di<ol's note to
5 la~B-n'

.10~~-5. J. indi».. prerequisite to isa!>n lco of per!nit; ror.ttirin~
sestet.aP'os! cf yrotcctft>».� Yo such peru>it si>all bc granted by any oAieer,
~geo "y, or Lo;ird cfiarged >vi<1> the issua»ee of pcrn>its liercnn<Jer unless suet!
t fliccr. agency, oi bo;rd s'h.ll1 C>rst have found as a fact that the partic»Jar action,

an>age, <Tcstruclion, or reiiiovaf prolinsed !vilf not n>ateriaff»vcaken tl>c dune or
ycdu;e ils cF<ective»css as a >!>cans of protection froli! ti>e efleets of Jiigf> tvind md
'svater, tafti<ig i»to co>is'.< .-ration the hrigfit, !vidth, aiid .Joi>e of tl>c dui>c or du»es
pnd tl>e an>ot>i!t a'.>d t> pe of vere atiol> thereon. Ver>nits so issued >vifJ rcqiiire
'the.restol;It!on of J!roteclivii so affected by constrtiction as ivclf as tiic rcs oraticli
of.vegetation. �957, c. 995, s. 3' ,1'N5, c, 237.!c.

  'ross Reference.--<cc F<.'i<or s note ta
$ .t048-3.

$ J.O~<"-G. Sprain'>!~e!!t er desi'natio» of sf!ore!Jno protection of~l-
eops'; co!>!pe!>ca.bio !; joint shore.inc protcotio!! cle!!a! t!nont.-- a! Any

- oar<1 of count> cni»r»issio:Iers r;J>ose county Includes a portion of thc area siib-
pcct.to.tf»s artieJc n:av apfioii!t anti en!po>ver rrith police authority oi>c or n>rii c
' horelinc prot<cti<»i OW!reli, to serve at tf>c wifl of tf!c board. In tile alter<>ative

'beard of en<»!ty COI>>lliisSinl!erS n!ay dcSignate tO perfOI>n the pO>rerS. dutie
W'rid:Fin>etio»s of a SJ>or. Jii;< protection OP!'leer:

 'I! A sI!oreJ:i!e pro!cet.ion Officer of any otJ!er county or counties, !vitl> tlie
apf!roval of the board of cotinty commissioners of such other eourity
.or counties;

g! A»!»I!i<-ira> en>p!Oyee or OAieiaf of any rnunieipafity or n>iinicipalitics
!Vithi» thC coul! y, >vitf> tile afi,>rnvaT Of the rnu;iieipal @Over>ling bndy;

,or
�! Auy e<nf!foyer or nf;leial of tfic collnty.I

JIg thc al!sencc nf s<leh ppo'.u<<!ient or desi<,'I>ation, tbe boarcl of eou»t> co>nii>ii ~
p!n>icrs siii>ff ilse1f Jin! e tl,c pa<vers, d<itics ancf funetioiis of the shorclii!e prntee-
tin» n ficer as sf eciGICR liCr< in,
' " b! -Tlie 1!oard of eoii<ily Cni»rniSSinnerS n>ay pny a ShOrCJ>'ne prOtCetinn OPicer

pzcd Salary Or COI»[>C<>iatinn iii si<cf> Otl>er mc:LS»re aS it dCCn>S apprOJ!rilitr.
'1 he b<!a>'<1 nf eo<ir>ty eo>»n>issiol>crs 1»ay also accept an<I disl>urse any fun<is <vl»c'f>
pjjgy be n>ade availaf lie by tfie '5tatc or f'e<feral govcrnn>cuts as contrif>utinii, t<i<v'Irds

s<illi>y or cxpenseS Of a SliOrefi<'Ie p>OteCtiOn OIJ>eer. TJ>C hcar<f Of COuiity~ ~c n>'<»iisio»mrs niay ma'ke necessary aPProf!riat<oi>s for t' he sPce> If Pt<rPnie of
fjaying t'f>c salary or salaries of sf>orefi»c protection ofr>rcrs a»d any cxpcnses
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pert;ii»ii! t<! sh<!! <Ii>!c piotcctioii and n!ny levy ai!i!ually taxes for tlie payincnt
of such al<pr»I<ri:> in» as a speci <I piirliosc, i>i additions> to ar!y alloivcd by thc
 .O»stl> >i  i<» i.

 c! I I c Ix>nr� nf c<!>!i!ty coiiuiiissionc;s mi!y c»tcr in o a>id ca>'ry out contracts
>vi I> auy o 'lier rou!> > or co»i>ties uiidcr cvliicI> tlic parties agree to s>ipliort a
join  sh<!rcli:!c f!!otcc i<~» dcp..tiricntt. '1'I>c i!nard of county c<ii»iiiissioiiers >nay
r>inl<c n»y iicccs. ary:!1>prof ri,i iona for sucli a purpo 'c.   I'X>5, c. 237.!

Cro" - Rc c;<:.!cc. --Scc 1.<>i>o<.'s note >o
$ >0>I>-3.

j0 "8-6. jnsp".clion aud enforce>rent po>vc!a cf shorelino protec-
tion of»!cc>'s.� -�! A sliorclii>e protcctio«OAiccr is a»thoiizc<1 at aiiy reason:iblc
I!our to ciitci ul!<»i aiiy Iaiids a!id strur>urea uj!<!n lands to >nsl:ect thc Ijrof!cr y,
as niay bc »ceca;ory iii pcrfor>»iu his duties uiidcr this article arid t' he rules a«d
fct;ulallo<>s a<lop cd piirsuaii  to tliis arti;lc; and s>icl> ci>try sl!all nut bc dcc«>cd
a tre..I>ass, provided thn  tlic cou!ity shall i»akc rci>«bursei»cnt for a»y dan>ages
fcs«I inI; to s>icb lirolicr y as a result of siicl> activ>ties.

 b! A SI!orcli>!e 1!iotcc ion oflicer shall liave ivi�>in tl>c county or counties
s>'I>cre hc holds his apt!oi» n>c»t tlie pocvcrs of peace oflicers vested ii> thc sheriITs
and coii tables, for tlie purpose of c»forci» thc provisioiis cf this article and thc
rules a»d re~~>Ia ious adoli cd pursuant to this article, and for the purpose of
initiltiug prosccut i»>is un<ler tliis article.   19b5, c. 237. !

Cross Rc.fcrenee.� Sce E<titoi's note to
> 048-3.

20~3-0. 1'-.ofcul;.tior>a by board of county con !nissionera; ta! ca au-
tho>'Iae:I.- - a! Tlic board nf county coi>iiiiissioners i» hereby cn!po>vered to
adop  a»d cn orcc s<ich regulations as it uiay deem ncccssary, to enfnrce thc pro-
visio<is ol tl!is ar iclc, arid also to niatlcrs conccr» in« thc form, tiinc, and  »ar-
mer ol s!!h!iiiss!ion ol any application fur a permit >«>der this article, It n>ay also
fix any rcasoiial<lc fccs to cover part or all of thc cost of necessary insl!cctio>is or
otl>cr ad!»inis > ativc lirocerlurcs under tliis ai ticlc.

tbt Tlie tionrd of county con>inissioncrs ol any county ivI>ici> incl>ides a por-
tion ol tlic area subject to tliis article is licreliy airtliorired to levy annually on «ll
taxable prolicrty ii> tlie county a special tax for tlic slieciaI purl!ose of paying aiiy
expenses >ncurrcd h> carrying out tl>e provisioi>s of this article and the Ce>>eral
Assembly docs hereby give its special approval for tl>e levy of such taxes.  l955,
c. 237,!

Cross Reference.� Sec Kit or's note to
i ta<B-a.

SS

10".!~-V. !»> Ic= of;,I!o>olinc protoction of:.'ice!'.-- It slinll l!c tlic d»ty
nf tlic sli<»<1i<ic prot<etio<> o  ice!' to 1'ccclvc >l!i[ilications for I!iriiiit. u!><lcr tliis
ar iclc. to cl!Cck c; cl! ap >1i<-ation! for con>pliaiicc >vi E> this ar iclc a»d a!>y rc,,ula-
>ions a<I<i}! c<I by ll!c I:r;.;d oi co>!~!ty co;iiii;issionc>'s, to mal;c tl!<.' fl!»<lin~s called
for uii<lci' tlii ar icl'.  o issue tl>c peri;iit !vl>c>c no f»ct api<ca! s ivI>icI> wvould
n!:!I.c s»cli issi!aiicc a iioI:> io» of tliis article or of regula !O!>s adopted hereunder,
to collcc  s!ich fccs a» niay bc speciflicrl by tl>c bo"rd of coun y con>!n!ss>o!>ers
and to deliver sa»ic to tiic rou!ity trcasurci, to iiiakc such reports as n>ay be rc-
qn>red by tlic b<!a>'d of co>ii!ty coii!niissio»ers, to fur>>islt <> 5>ll <.'ty bond for thc
tai liful pcrforii:;u>cc of his duties and  lie safcguardin~ of an> public fu>tds com-
i!!g i»to his l!aiids  ivl>icI> bo»d sl!all bc approved as to au>ount, for!», and solvency
of sure>ics by the boar<I of c< »» y cou»»issioncrs!, a>id to carry out such related
du ics as n>:!y bc speci!cd by tl>c board of county co>nmissioiicrs. �965, c. 237.!

Cross Pc ere<>ce.--5ce F,< i or s note to
>0>8-3.
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los!:-10. /tt>ts:.> ottt t'cci.:icc ot s>torcltcc tt.stet tice oGtcc'; rtcirvtcir ot ttcci::ton ct ccr.:,t cot tottsstoocr".-- s> ltt tttr vvl lit ttlll s otter f! 1 j/.or
li»r pi otrrt! s» OAicrr tlr»frs a or>>lit ii»der tliis Iii ticlc,  lie «l>f>licallt Illily I'vitliiii
39 days fIIC an altpcal ivitli tlic iai� of cnuiity coiiiiiiissio>irrs. I» tlie event tli;it
a sfin>cliiic 1 rot etio;I OA>crr �r;uit. a ft< riiiit ui>dcr tliis ai ticlc, a»y fiiof>crty o>v»c-
tvhose pr il> ' ty is d:»;>nile�1>y acII t;ikcii Ini lcr t1>e licriiiit »ia> >vitf>in 30 days p I
rile ai> .111>etl hvith tl'c l!oar� of chai coll>I'ilissiollrvs. 0»»iccriltt of aiiy al>f>c;il,
tlie bo;Iv l of c >»in! coii»i>i.sioi>crs s ll I>c cni.itic� to co»sitiri. tlic ni;it ter al>
initio a»d n:ay take ai>y acti'oii ivliic'li t shorcliiic protectio» otic .r c >»id hav 
tal;cn «»Jcr t'i>is article

 b! Every dccisir>ii of tlic hoard of co»I cominissioners on sii<h aii al>f>ea'
as >veil as eve>.y deci. ioii gra»tii>f> or dcnyi»�pcrn>it I» n I>oard of coiiiity coin.
Inissio«crs pei'forniiii" the fiirictions of slioreli» >rotectioii oAicer, sl>i>II I:c siil>jccI
to Tc'I I c'I'I' bv the st> f>el' 8> r ' c > »'t of tlic col>i>l y v I> I'occcdi»gs Ili tlic n;1 t il I e oi
certiorari. f' »di»g tlic fiiial dispositi ti> of aiiy cl> apl>c il, iio action shall b 
taken ivliit 1»va»fd he uiil;iivfiil iii the absciice of a I> iiiit is.ucJ »i>der tiiis article.
�955. c. 237. f

Cross >tcfe>ence.--SCC Editor's»otc to
104 0-3.

104B-11. FstaViahtnent of project protection line; proltibitcd act-
ots ocean si<'  of line; parr~it for con truction of atrttctute.� fa! 'I'he f!c-
part»i< iit of 4'  atcr lvesourccs sliall establish a I>rojcct protc ;tirt» liiie piior to tlic
start of coii.-'.riictioii of c ich beach rcstoratioii or hurric «ic f>rotcctioi> l>iojrcL
Said f>I' tjcct pvotcctio;I liiie >vill idc»tif> thc litic aio»g ivfiicl> said beach restora-
tion aii I hiirrictine protectioii >vorks >vill f>c coiistructcd alo»< tlic oceaii froiit.
'1'he  i>i>str icii»i> of said 1>c;icl> rcstoi'ation a»d hurricaiie protection works >> ill
br foratcd on tlic occaii si l  of said project protcctioii liiic.

�! 5»f>.-cq»c»t to tlie e;taltlishiiicnt of siicli a project f>rotc tit>i> li»e. it sliall
be tinl:i>if»i fi>r aii> pcrsoii, fir » or corporation to c«i»lr»ct ai» biii'l<liiig or part
tl>ercof. oper> any ncxv road or street or remove sand, sca shells and si»iilar nia-
terials o» tlie ac.an side of said project protectioi> liiie. It sl> il! al. o lie u»iaivful
for an>- pir.o», firi» or cori>oration to a'lter iii aiiy nian»cr tlie sai>J rlui>e or I>each
or i» a»y I!>aiiiier to iiij»re, destroy, interfere  vitli, or red»cc Elie  peration
of any then existing groi:Is, jetties or aiiy off>cr erosioii control >corks on the ocean
Side Of the prOjeCt protcetiOIi liiiC. tf. rOi»S, jettiCS, piers Or aiiy Ot'hcr SuCli StruC-
tore >vill iiot l>c eoi»tructed on ttie oceaii si lc of thc project l>rotectioi> Ii»c ivitli-
out r>rs«i>tai»in a per>nit froin the Dclurt»ic»t of Kiter Resv»rccs. It shall
bc ft>rtf>cr ui'!aivful to drive or ol>crate vcliicle' of aiiy type or i>at»re oii or alo»g
the sand d il es 0!' 1 eaclics oii tlie oceaii side of s;ii� prujrct prot ctioii linc ex-
cept at such places as nia> lie  fesif:»ated. tf 9905. c. 237; C. 623, s. I.!

Cross Fs.'e>ertcr.� See Editor's note io ii"3, svl>stiiiiied "in>vrc" for 'in.vrc" pre-
I I9<B-3. ee ting "destror" in tltr sec<rod sentence nf

Editor's Note.� Scscir>n Laws laGsr, c, snt>set'.tiot>  h!,

lf ICAL.'3-12. Vio}.".tiotts of article or regttla.tions,�  a! r'> i>y violatioii of
f'lii» article or of ref,ufatio»s proniiil;ite l by a ho;ird of ei>»i>ty con»»issf >»ers lili-
der ihc ai«f>rtrit> of this article sl>all Constifute a IIII. lciiica»nr, aiid upon con-
victio» thcrco'f. aiiy persoii, firi» or cori>oratio» co»»»ittiiig sucli viol'iiioii s'hall
be fiitcrf not fess Ilia>i fift>  hilt;irs  $~0.00!»r>r i»rare tlia» five liiiriilrerl dnllars
  sip .,00!; provii!ril tli;>I  lie piovis«»is of tliis article sli'ill iiot l>c co>intr»ed to
af>pty tt> tlic rei»i>val of saII f, sea sl> lls of siinilar I>tat rials for soiivciiit value iti
st>eh ai» >»»ts as may l>c carried utioti tlie person, frail»re lo rest>»e any sand
dunr or part tliercof vvltici> lias uiilawfully f>ecii daiii;ig d,  lestroyc<I. r>r rcn>ovcd,
Or tO restOre Or rCl>laCC aiiy trcea. Sliriif>hery. f,rasS, Or Otlier yef; tatioii i> fiich has
ttri'befufly l>cen killed,  featroye f, Or rein > e t fro»i ~~i f dutiCS Shall C<aiStitute a
a, f>aratc violation of tliis article lor each trn days that sucli fail >re ci>iit»ines after
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if!<'11 no ice fr<un tlie slso!'<linc pr<stccli<>» oAiccr or tlse l>o .rd of c«uuty Co!is-
.;,.inner»,
  I> I [ii 1 I<lit i>»! tu u lier r< !»cdiei ~ tl ic boa! rI of couisty co!is! ! sissiosscs's nsay i»-

i!i, eaisy al	!i ol» ia <' ir  io!! o" 1>r<Needi!ss 5
  I ! 'I'o !cs rain o! I>res csit arsy vinf;itioii of this article or
�! I 0 ! c<1»sic al!y 1!crs< 11, 1	»s, of corpora !<111 svllsch h is co»1!sisttcd a vso-

I i i >i! tu reit!!e ar» sand duiic oi' p irt thereof ssliicfs I!as u»lasvfuliy
l>ccn <I;!s!s,s�"<d, d< s royc<T, or rciiiovcd, or tn rcitorc or rcpT:ice ai!y
trees, sliiul>I!c! s ~ <;rass, or other vcgctatioss svhich 11;ii uiilau fs!IIy bcc»
I'!lied, des soy<~I, <» rc»iovc<l fioi» s:11<1 duises iis v>oIat!oii of tTiis ar-
ticle, �96
!, c. 23/,!

Cross Rcfcrc»cc.---S<,c I'.d>1< r's no c to
s<><I3 a,

10" 1 -1 S. DoZ!ssitiots.".--As used iu  liis ai iclc:
 I ! 'I'Tie ters» "os ter b,s!!I's of t1!is State" sl!all be ce>i>strnc<T to »i<a<i all of

tl!;!t part of i%or I! Car<>li!ra <vis.ch is sel>ar;itc<1 Iro!» tlic»iai»land T>y
a body of ssatcr, such as ao iislct or sou»<I, aud u-Eiicls» io part
bous!dcd l!y tlic A lfintic aces!ss and iss ihcsv fIa!!»vcr, Ois. losv, aud
Thurs s!.-uicl< cou»sici this sh;ill i»elude  lie I;snd areas lyi» bc svecss thC
listra Co:  al %Voter ay as d tIic Atl;i!itic Uc at!.

�! '1'Isc t<'1!n sl!oleT!sie TliDte<.ti<ns o%cer" iisclude aiiy pcriou <Tesigssatcd
by a I>oa! <I of cnilnty co»»iiis:ioncrs to 1>crforiss tlic fssssctio 1 of ~sborc-
h»e protcc i<» olT!ccr, as sveTT as a s1!orcliile prutrciiufl oflicer dul!
al!poiiitcd I>y a board of county conii»issio»ei <,   1957, c, 995, s. 0 ..
19 
. c. 237.1

Cross Rcfcs ciice.� -Scc I:<liter's no c to
si solfs.a.

305H.1~.. Ira,p or <T""csiptiof! of s?toro protcctiors line o; project
ps otectioss linc.� -fa! 'I'Iic bo ird of co f!s > c<>iiiisiissiuiicrs iii cital>Ti'Tsi!;�a shore
ps» <ction li»e f!s!rss!a!st  o   IOff3-4. an<i  'lic B!!;<rd nf EVater Eies<sn!'cei it> estab-
Iiihiii a prof<,ct prot<etio» Iiiie pursiia»t t<> s F10:iIT-I I, niay dclinc said liise by
sfsouilsg 'it oil a »E,!T! os' drasvissg. by a <vrl  cl! descl'ill i<!il, of' assy cnsslhlisatso�
tls<r<ol. to be deii s!;s cd al>f!ropri!scTy acid filed pcrniiisc»tly svith th< cTerk of
sul!erin! court a»d u itli tlse register of dc< di isi tlic county svlsere the land
lici  i!s thc caie of a slinre protection Tirse! or thc E>ircctnr of 6'ater iieso<srces
 if! tl!e case of a prolec  pro ection Iii;CT. Altcra i<>11.-  n tlseie Tines slsall l>c sisdicatcd
by «T I!s<>I>ri;ste cut! ics ul>ofi or ad<Titio!ss to i sch nial! or dcscril!tion. Ssich eil-
trie or a<Trlits<isss sh;ill l!e usa<le by or under tl!e direction <>I tlse el<1k <sf superior
cosirt or f'>iree nr of 4',stcs Res<>s!rces, as the c:ii<' ns;iy bc. F'lsoto«rais!!ic. tylscd or
otfirr c<>pi< s of s«cti ni;ip nr d<.icril> ion, cer if'scd l!y the clcrl' ol snt><rior court
 in �!c cai< of a slinr< protcctioss lisie ! or tlie T>irectns o  %Vase! Iie.<>ssrccs fin
tl'e case of a prolect pro co ioss liue!, sliall be arliiiit < d in evidence i!s all courts
ar d .Ts;ill have tlse sai»e force and effec  as svnul<l tfse orioi>!al mafs o: <Tescrip-
tinn I'he 1>o;!r<I of c<>ss»ty cu»»»iisioisers nr I!cfiarsissc!st of XVatcr f3e.-<sssrccs. as
th< eas< >i!ay k!e, »iay 1>ri>vide fos the re<lraavi!sp of rosy st!eh !!sap. A r<'6 flsvil fBap
«Is;il' ss! iers<<T< for all Tis!!la>.ei tfi<- earlis r niap or»sa !i sv  ich it is de;1�".!!ate<I to
ref!In<'r ssf><sis  is< fili!sf,'  is< renf «   is<!se I>face.- desi< isa « 'I al>nvc.

 b I l'Is< I!ef!ars»!<!s  O'I '6'asrr Iieiniirces sl!all fil< <vs T! tlse Secretary of State
a»rl witf! tl!r cterl; r>1 siil>crior c<sssrt aisd thc rc'isfcr ot dc«'Ts ol ever> co;snty irs
sv !sch a b<'.ach esosioss os Isurri<aise protcctir>rs projnt or aiiy part th< rcol is lo-
cated:

 I! A certified col!y ol t!ie niap, dra»ing. dcscril!tio» or cnr»hinnfiois there-
of shosvi!s the I!rnjrci protecti<>ts iisse for sai<l I!ruject; aud

�! A ecrtif'ied col>y ol any re<Irasvss or a!tered fss;sp or drfssvissg, and of any

SP
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a>'ncu<ll»<'uts or acfrf>t>ous to >'vr rite» des<'» f!t>or>s, sf>v>'v>ug ilftc>r<ll<<r<s
to fur>f<l 1<>'ojc el 1>rotcclfo<r line.

'1'f>e fili>> 3 rc<fui>cd l>y ll>is sub'cc>io» sl>;<II co».  itutc cv>r>f>fi<urcc ivitf> tire Fc-
uircruents of article 18 of chapter 143 nf lhc Ger>eral Ht:>>utes. �9i<5, c. 23!; c,

>23, s. 2,!
Cross !.'cfcrcr>cc.-- Scc f'.<firn<'s >role to $

10>t> 3.
F<titrr's lio'tc.� -!icssiorr Jw>vs 1965, c.

6'3, sr>i>stit«tc<f "ties" fvr "lines" ir >»rc<ti
atcfy prccc<fir<g lf<c first parenlf<cscs h> tt<c
seel>o>l,

10 :>'-lf>. Powo>'s of Board of Viator 7'esourocs.� 1n addilio> lo its
otf>cr f>o>ve>s unde> this arlicfc, tf>c Boa>d of 4'Pater Resr<urccs shalt f>e cri>f>o>v-
ercd to >ender advice a»d assist.>r<ce to any sf>oreline prvtccti<rr> off>cc>' or oflice>s,
board of con>>ty cr»nr»issior>crs, r>F ollrcr OEice, af;err', or l>oard 1>aviu<i F sf>o»-
si1>i!>ties un[fcr this articfi. 1u e><crcishq', tf>is  unction il sf>alf sf>ccificalfy 1:e au-
thor>zcd to furui>I> rr>anuafs, suggested standards, l>lans, ar>d other tccf>r>ical data;
to cvr>duct trair>i»g f>rog>runs; aud to give advicr and assislancc witi> resp< ct to
hnr>dliug of par tic<rlar appficatiorts; but it shall not I>c liruitcd to sucl> acti,ities.
�965, c. 287. !

' "+> y<gg ~~~ +7/



House Bill 705

Mater arg Air Resources.--'The power and authority vested by this

Article in the boards of county commissioners of any county to
adopt regulations, establish a shore protection line, appoint or

designate a shoreline protection officer, fix inspection fees and

charges, institute proceedings, and take other actions for the

protection of sand dunes aLong the outer Banks of Hozt;i carolina
may also be exercised by the North Carolina Board of water and

Air Resaurces in any county that has not adopted regulations and
appointed a shoreline protection o f ficer under the authority of
this Article by December 31, 1971. In exercising the powers and
authority of this Article the Board of water and Air Resources

shall have all the powers  except the power to levy a special
tax!, and shall be subject to all the requireme nts a nd
limitations. imposed an boards of county commissionezs by this
Article, If the Board of Mater and Air Resources elects to
designate a county or municipal employee ar off icial as a
shoreline protection officer, it may do eo only with the approval
of such county or municipal governing body. Appeals to the Board
of water and Air Resources fram actions of a shoreline protection
officer may be heard by the Board, or by its designated members.
emplayees, or a committee in wake county or in any county
containing land affected by the denied permit.

If the Board af Water and Air Resources decides to exercise the
powers and authority of this Article in any county as authorised
by this section, it shall do so by first adapting a resolution
stating its intent. From and after the adoption of the
resolution of intent, the Board of Water and Air Resources shall
have exclusive Jurisdiction in any county named in the resolution
in the exercise af the powers and authority of' this ArticLe. The
board of caunty commissioners of any county named in the
resalutian of intent shall not be autharised to exercise any of



the powers and authority of this Artidle thereafter uriless and

until the said commissioners request that the Board of Mater and
Ai r Resources rescind its r esolution of intent. The Board of
Ieater and Air Resources shall rescind its resolution and va'--..te
its !urisdiction within sixty . �0} dsys after receipt of the
resolution f rom the board of county commissioners; pro vided the
resolution f rom the sa id commissioners inc ludes a ~>la n f or
carrying out the duties, responsibilities, and provisions of this
Article. In the event that the county f ails to cargf out the
dut i es, responsibilities, and provisions of this Article, the
Board may reassume the powers and responsibilities of this
Art icle."

Sec. 5. 0.8. 100B-10 is rewritten so it shall read as
f ol lows:

1048-10. ~A>~'al gg:on ~de sion of shoreline .protection
o~ffice; ~eview cf decision of ~count conunissioners.� �' Zn the
event that a shoreline protection officer denies a permit under
th is Article, the applicant may within 30 days f ile an appeal
with the board of county commi ssioners. Ln the event that a
shoreline protection of ficer grants a permit under this Article,
any property owner whose property may be damaged by action taken
under the permit or any interested State agency may within 30
days f i le an appeal with the board of county commissioners. Zn
the eve nt that a shorel ine protection of f icer grants a permit
under this Article, any property owner whose property may be
damaged by act ion taken under--the permit or any interested State
agency may within 30 days f ile an appeal with the board of county
commissioners. On receipt of any appeal, the board of county



K-49

Water and Air Resources.--the power and authority vested by this

Article in the boards of county commissioners of any county to

adopt regulations, establish a shore protection line, appoint or
designate a shoreline protection officer, fix inspection fees and

charges, institute proceedings, and take other actions for the

protection of sand dunes along the Outer Banks of North Carolina

may also be exercised by the North Carolina Board of 1'rater and

Air Resources in any county that has not, adopted regulations and

appointed a shoreline protection officer under the autl.,ority of
 

this Article by December 31, 1971. In exercising the powers and

authority of this Article the Board of Hater and Air Resources

shall have all the powers  except the power to levy a special

tax!, and shall be subject to all the requireme nts a nd

limitations, imposed on boards of .county commissioners by this

Article. Xf the Board of Hater and Air Resources elects to

des ignate a county or mun5,cipal employee or off icial as a

shoreline protection officer, it may do so only with the approval

of such county or municipal governing body. Appeals to the Board

of Water and Air Resources from actions of a shoreline protection

of ficer may be heard by the Board, oz by its designated members'

employees, or a committee in Wake County or in any county

containing land affected by the denied permit.

If the Board of Water and Air Resources decides to exercise the

powers and authority of this Article in any county as authorized

by this section, it shall do so by first adopting a resolution

stating its intent. From and after the adoption of the

resolution of intent, the Board of water and Air Resources shall

have exclusive jurisdiction in any county named in the resolution

in the exercise af the powers and authority of' this Article. The

board of county commissioners of any county named in the



the powers and authority of this ArtiCLe thereafter unless and

until the said commissioners request that the Board of r!ater and

Air Resources rescind its resolution of intent. The Etoard of

pater and Air Resources shall rescind its resolution arid va --;te

its !urisdiction within sixty �0! days after receipt of the
resolution from the board of county commissioners; provided the

resolution f rom the saM commissioners includes a plan for

carrying out the duties, responsibilities> and provisions of this

Article. In the event that the county fails to carry out the

duties, responsibilities, and pr ovisions of this Article, the

Board may reassume the powers and re sponsibili ties o f t his

Art icle."

Sec. 5. G.S. 100$-10 is rewritten so it shall read as

follows:

1048-10. ~Aeal from ~eel sion of shoreline protection

officer; review of decision of ~count commissioners.�  a! Xn the

event that a shoreline protection of ficer denies a permit under

this Article, the applicant may withi.n 30 days file an appeal

with the board of county commissioners. Xn the event that a

shoreline protection of ficer grants a permit under this Article,

any property owner whose property may be damaged by action taken

under the permit or- any interested State agency may within 30

days file an appeal with the board of county commissioners. Xn
1

the event that a shoreline protection officer grants a permit

under this Article, any property owner whose property may be

damaged by action taken under---the permit or any interested State

agency may within 30 days file an appeal with the board of county

come4ssioners. Oh receipt of any appeal, the board of county



commissioners shall be entitled to consider the matter ab initio

and may take any action which the shoreline protec~=ion officer
could have taken under this grticle.

 b! Every decision of the board of county commissioners on
such an appeal as well as every decision granting or denying a
permit by a board of county commissioners performing the
functions of shoreline protection officer, shall ba subject to
review by the superior court of the county by proceedings in the
nature of certiorari. Pending the final disposition of such
appeal, no action shall be taken whicQ would be unlawful in the
absence of a permit issued under this Article



ACT 1164-1969

COPY OF

NORTH CAROLINA GENERAL ASSEMBLY

1969 SESSION

RATIFIED BILL

Chapter 1164
House Bill 1101

AN ACT TO DIRECT THE COMMISSIONER OF COMMERCIAL AND SPORTE FISHERIES TO

MAKE A CQMPREHENS1VE STUDY OF THE ESTUARINES OP NORTH CAROLINA, AND

FOR RELATED PURPOSES.

The General Assembly of North Carolina do enact:

Section l. The Commissioner of Commercial and Sports Fisheries is hereby directed

to study the estuaries of North Carolina with a view to the preparation of a comprehensive

and enforceable plan for the conservation of the resources of the estuaries, the development

of their shorelines, and the use of the coastal zone of North Carolina. In connection with

such study and plan, the Commissioner may can upon affected State and Ioc,~l agencies for

advice and assistance; may accept grants, contributions, and appropriations from any pub-

lic or private sources; may arrange for consultant studies and research and for other pro-

fessional services; and may designate one or more advisory committees to assist and advise

in carrying out the study and planning. Such study may include an analysis of all character-

istics of the coastal zone, including. the quality, quality and movement of estuarine waters,

the ecological balance of the estuaries, and the economic interests of the co:.stal zo»c.

Such study may examine all present and proposed uses of tie estuaries and coastal zo»c;

may gis ' con"ideration to the plane of cities, counties, and regional and Statr; age»cIc,s for

the coastal zone; and may take into account varying needs, proMems and resources of the

respective estuarine regions of North Carolina. In preparing the comprehensive estuarine



plan the Commissioner shall consider and. evaluate the effectiveness of existing regulations

and cotrtrols, existing land acquisition programs, and other existing governmental programs

affecting estuarine resources; and shall recommend such modification in these regulations and

controls and programs, or adoption of additional regulatj.ons, controls and programs, as he

deems desirable.

Sec. 2. The Commissioner shall file an interim report by January 1, 1971, and a final

report by November 1, 1973, with the Director of the Depaxunent of Conservation and Devel-

opment for transmission by the Governor to the General Assembly.

Sec. 3. The final report shall contain:

a. The results of the Commissioner's detailed studies.

b. The comprehensive plan proposed by the Commissioner fo~. t! ie conservation

of the resources of the estuaries, the development of their shorelines, and

the uses of the coastal zone,

c. The Commissioner'e recommendations of the appropriate «gency or agencies

to maintain and carry out the comprehensive plan.

d. The Commissioner's estimate af the approximate sums of money that will

be needed to maintain and carry out the comprehensive plan.

e. Such other information and recornrnendations as the Commissioner deems

desirable.

Sec. 4. There is hereby appropriated from the General Fund to the Department of Con-

servation and Development for the conduct of the study and preparation of ti'.e comprehensive

plan authorized by this Act the sum of ninety-four thousand doHars  $94,000. 00! for the

1969-71 biennium.

Sec. 5. General Statutes Subsection 146-64�! is hereby emended by inserting therein in

line 2 of such subdivision following the word "easements," and before the word "and" the



word "options, " so that said subdivision as so amended will read as follows:

"�! 'Land' means real property, buildings, space in buildings, tir~r rights,

mineral rights, rights-of-way, easements, options, and all other rights,

estates, and interests in real property. "

Sec. 6. All laws and clauses of laws in conQict with the provisions of this

Act are hereby repealed.

Sec. 7. This Act shall become effective July 1, 1969.

ln the General Assembly read three times and ratified, this the 30th day of June, 1969.



ACT 1332-1970

n~irris ~is the 67tn dr ent] ey of thE' l l e Lh
h S2n- Eg

Lcvi tan of the 77th and others. Ler~ezt - of thc 26 th I

~By

A BILL TO BZ ENTITLED AN ACT

To create the "Coastal Narshlands Pro-

2 tection Agency"; to provide a short. title; to define

certain terms> to provide for the membership of the Agency>

to provide for the el.ection of a ~Xairmanr to provide for

the appoinLment of en executive secretary and of repre-

sencatxvcs snd agenxs by designated me~>ers> to provide

marshlandsi to provide for the procedure for iiling appl.i-

cations; Lo provide fox gathering of information by Agency10

. managers; to provide for the issuance of permits~ to pro-

vide for conditional permits; to provide fox denial of

permits under certain conditions; to pro"'c'~; fox. appeals;13

14 to provido for policingr to provide for injunctions; to

provide for posting permits; to provide for the transfer16

16 of permits; to provide penalties for violations; to pro-
17 vide for exceptionsr to provide for emex>enoy powers> to

18 provide for severability r to repeal conflicting .'Laws> and
1D for other purposes.

wHEREAs, scientific research has ee'ab.'.iehed that

the estuarine area of Georgia is the habitat of +any

~ pecies of marine life and wildlife, ind without the food

supplied by the marshlands, such marir. l.ife and wildlife.

cannot sur vive; and

WHEREAS, intensive marine research has revealed

26 that the estuarine mar shlands of coastal. Georgia are among

the richest providers of nutrients in the worldg and

NHEREAS, the mazshlands o Georgia provide a

great buffer against flooding and erosion  and hc;lp control

ano diss<'stinate many pollutants; and
1

MHEREAS, the estuarine areas and coasts 1 marsh-

ianna provide a unigue form of outdo-" recreatior for the

..a;ice of cur State; and

7 for payment of expenses~ to provide for the powers and

8 duties of the Agencyr to provide for applications to alter



WHEREAS, it is in the public interest that the

State of Georgia regulate the use of the coastal marshlands

WHEREAs, in the exercise of this police power

the State c'0 Georgia recognizes that it is necessary for

the economic growth and development of the coastal area

that provision be made for the future use of some of the

marshlands for industrial and commercial purposes~ and

'KHHHEAS, it is the intent of the General10

Assembly that any use of the marshlands be balanced

between protection of the environment on the one hand12

and industrial and conU«crcial development on the other.18

NO|4< THEREFORE< BE IT ENACTEO BY THE GENERAL14

ASSEMBLY OF GEORGIA:

Section l. Short Title--This Act shall be known

and may be cited as the "Coastal Narshlands Protection Act

of 1970".

16

18

Section 2. Defini tions--Unless clearly indicated

otherwise by the context, the following terms, when used

this Act, shall have the meanings respectively ascribed to

them in this Section:

 a! "Coastal marshlands" hereinafter referred to

"marshlands" means any marshland or salt marsh in the

State of Georgia, within the estuarine area of the State,

whether or not the tide waters reach the littoral areas

through natural or artificial water courses. Narshlands

shall include those areas upon which grow one, but not

necessarily all, of the following: ssltmarsh grass <Spar-

fina alternif lors! < black grass  Juncus gerardi!, high-tide
bush tIva frutescens var. oraria!. The occurrence and

29
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by the exercise of its police power in order to protect. the

welfare, health «nd safety of' the citizens of this State; and



extent of salt mars!i peat at the undisturbed surf ace shall

be deemed to be conclusive evidence of the extent of a salt

marsh or a part thereof.

 b! "Estuarine area" means all tidally-influenced

waterr, marshes and marshlands lying within a t:ide-elevation

range from five and six tenths �.6! feet above mean tide

level and below.

 c! "Person", means any individual, partnership,

corporation, municipal corporat.ion, county, association,

public or private authority, and shall include the State of

Georgia, its political subdivisions, and all its depart-

ments, boards, bureaus, commissions or 'other agencies,

unless specifically exempted by 'the provisions of. this Act.

 d! "Applicant" means any person who files an

application under the provisions of this Act.

 e! "Political subdivision" means the governing

authority of a county or a municipality in which the marsh-

lands to be a'fected or any part thereof are located.

 f! "Agency" means t.hc Coastal Mat shlands Pro-

tection Agency.

Section 3 ~ Creation of the Coastal Marshlands

Protection Agency.-- a! There is hereby created, as an

autonomous division of the State Game and Fish Commission,

the Coasta~ Narshlands Protection Agency which shall admin-

ieter the prOvisicns Of this ACt.

 b! The Agency shall be composed of seven �!

members as follows:

 l! The Director of the Stat» Gante and

Fish Commission

�! The Executive Director of the Ocean

Science Center of the Atlantic

H ~ B. 212  SUB!
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�! The Executive secretary of the Mater
Quality Control Board

�! The Director of the Coastal Area

Planning and Development Commission

�! The Executive Director of the

Georgia Parts Authority

�! The Director of the Department of

industry and Trade

�! The Attorney Genera!

or their appointed representatives. Zn the event one of

the members of the Agency designated herein appoints a

representative, such representative shall be an employee

of the same State agency or department as the official

a+king the appointment.

�:.  c! A ma!ority of the members of the Agency16

shall elect a ch. 'rman from among the members who shall

segyq for a period of four years from the date of his

election and u ~ l his successor is elected.18

 d! The members of the Agency shall receive

26

tions as may be necessary to effectuate the

provisions of this Act; provided, however, that

such rules and regulations shall not be of any
force and effect .unless two public hearings be

held after notice thereof has been pub!icised

29

BO
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no compensation or their services i but shall be entitle@'.

to receive act.ua.' expenses incurred in the performance of

their duties from the agency or department with which

employed.

-.---Se 'ion 4. Powers and Duties of Agency.-- a!

The Agency shall have the following powers and duties:

 l! Ta promulgate such rules and regula-



in; the. legal organ in tQe eau~ties: of Chatharrr,

Camden, Glynn~ Hc?ntosh, Liberty and, Bryan,

once a geek. for. two. consecutive weeks- irrmre8.=

iately prior to such hearings.

�! To administer- and enforce the proo

ViaionS Of this ACt and all re,eS, regulatipne

and ordqrs prorriulgated thereunder.

�! Tq examine and pass upon. qpp3.ications.

to al ter mar eh 1 ands ..

�! To revoke. permits of applicants who,

fail or refuse to carry out their proposa7,-.s.,

�! To accept monies. that are. available

from government: units and private. crgarrizatj.on~

�!; To. institute and prosecute, a3.1 such,

court actions as may be necessary- tq obtain, the-

enforcement of any order issued by the Agency in;

carrying out the provisions o5 this 4ct-.

�! To exercise a!.l incidental powers

necessary to carry out the purposes. Of: Ohip; ACt,.

 b! Zhe above. and. foregoing powers,. may, except:

for the rule rr aking. powers, be exercised. 'and, duty.qq: peJ'�--

formed by the Agency through such duly authorieeri; agent&

and employees as it deems necessary and proper, ino3luU~p-

an executive secretary.

Section 5. Applications, Procedure> -- a! Ho

person shall remover fill, dredge or drain or otherwis~

alter any marahlanda in thia Srtate within the ~ eetuarine

area thereof without first obtaining: a- permit- fro@ the

Coastal Marshlands Protection Agency.

 b! Each application for such a ps rmi't- shal'>'

be filed with the State Game and- Pish Commission and sha! l

include

8 ~ B. 21 2  SUB!



10

12

18

16

17

18

19

23

26

28

20

31

 l! game and addres~ of applicant.
�! A plan or drawing showing the appli-

cant's proposal and the manner ox method by

which such proposal shall be accomplished,

�! A plat of the area in which the pro-

posed work will take place ~

�! A copy of the deed or other instrument

under which the applioant claims title to the

property, or. if the applicant is not the owner,

than a cbpy cf the deed or other instx'ument under

which the owner claims title together with

written. permission from the owner to carry out

the project on his land ~ ln lieu f a deed or

other instrument x'eferred to in this paragraph

3 the Agency may accept some other .. ea sonable

evidence of ownozship of the property in question
ox other lawful authority to mak". use of the

property.

�! A list of all adjoining landowners

together with such owners' addresses. lf the

ownership of adjoining landowners cannot be

determined or if addresses cannot be ascertained,
the applicant shall fi: in lieu thereof a

sworn affidavit that a diligent search has been

made but that, the applicant was not able to

ascertain the owners ox aac.resses as the case

may be of adjoining landowners.

�! A certificate from the local governing
authority  s! of the political aubdivisjon s! in
which the property is located stating that the
applicant's proposal is riot: violative of any
soning law, ordinance ox ether local restrictions

8 ~ B. 212  sue!



Mich .may be applicable thereto.. Xf in the judg-

mant of the Agency a ~on'ing permit is srot needed

prior to considering an applicat'ion, i't may waive

this rccluirement sr~el issue a conditional permit

based upon thc conditior> that, the applicant

' 4

acquirc ance forward -a per m! t f rors tbe local
I

political subdivision prior to commcwrcemcnt

of work. No work shall commence until -t;his

requirement is fulfilled.

�! A certif ied check or znone~ order in10

the amount of $25.00 for each acre of land r>r

portion thereof to be affcc.ted payable to the

Coastal Karshlands Protection Agency to dclray18

admin istrative co .ts . No appl icant shall Be

required to pay in excess of $500.00 for any .one

proposal regardless of the murder of acres 'Eo16

be affected,17

 c! A copy of each application for e pere<

shall be delivered to each member of the Agency within

seven days from receipt thereof.

 d! The Director o'f the State Game and 'Fish

Commission within thirty days of reoeigt uf an .app1i~tion

shall notify in writing all adjoining landowners of Me

application and shall indicate the use the applicant pro-

poses to make of the property. Should the qpp3icant

indicate that any ad!oining landowner iv unknown or that

the address of such 'landor~cr i unknown-, then the ~ember

of the Agency to which the application foz permit is Tiled

shall cause a notice of the proposed activity and a brief

description of the land to be affected to .be publis'bed in

81

82

88 H. 8 ~ 212  SU11!
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a legal organ of the county or counties in w?.ich said land

..ies within thirty days of rec ~ <pt of the application.



Should the property to be affected by applicant

be bordered on any side or on more than one side by other

property of applicant, applicant shall supply the names and

addresses of the nearest landowners othex' than app1icant

and bordering on applicant's land or. a sworn statement of6

diligent search as provided above in this Act, The land-

owner so named shall be notified either directly or by

advertisement as provided above in this Section. Any

member may also make inquiry to adjoining landowners to

ascertain whether or not t?iere is objection to issuance of10

a permit.

 e! In passing upo» the application for permit,12

t?ie Agency shall consider the. public intex'est which, fox18

considerationsi

�! 'Hhether or not any unreasonably

harmful obstruction to or alteration oi the

natural flow of navigable water within such

area will arise as a result of the proposal

�! Whether or not unreasonably harm-

19

20

21 ful or increased erosion, shoaling of channels

ox' stagnant areas of water will be created to2' r

23 such extent as to be contrary to the public

interest

�! Vlhether or not the granting of a

permit and. the completion of the applicant's

'24

26

proposal will unreasonably interfere with the
I

conservatio» of fish, ahri»;>, cyst'~rs, crabs

27

and cia>i> ox any marine life or wildlife c r

other natural resources, including but not

limited to, water and oxygen supply to such81

32 H. B. 2l2 iL'>" >
-8-

14 purposes of this Act, shall be deemed to be the following



an ext~nt as to be contrary to the public

interest.

 f! Zf the Agency finds that the application is

it shall. issue to the applicant a permit.. Such permit may
be conditioned upon the applicant's amending the proposal

to take whatever measures are nece sary to protect the

public interest. The Agency shall act upon an application
I

for permit within ninety days after the application is

10 f i led.

 g! Xn the event a majority of tho members of
the Agency determine t'hat a permit should be denied, the
application fax permit shall bo denied, and any applicant.
who is aggrieved or adversely affected thereby shall have
the right to appeal as provided in subparagraph  j! of this
Section.

 h! In the event any member of the Agency deter-17

mi»:.s that a conditional permit should be issued the

member of the Agency making such determination shall notify
the other members of the Agency in writing of the condi�
tions ano the reasons therefor, and the Agency shall have
an additional l~r oays to act with regard to the application.
Should a majority of the members of the Agency agree that
such permit should be conditional the permit shall be
iBBL d on such conditions as a majority of the Agency

directs. If lees than a majority agrees that i~uch permit
should be conditional, the permit shall be issued without

such conditions. Any applicant who is aggrieve d or ad-

versely affected thereby shall have the right =o appeal
as provided in subparagraph  j! of this Section.80

s. 212  SUB!
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{1! No permit shall be issued unless the pro-

posed change of use of the area shall be completed within

two �! years next after the date of the issuance of such

4 permit. Such time may be extended for good cause upon

10

12

inspections of the marshlands to ascertain whether' the19

requirements of this Act and the rules, regulations and

permits promulgated or issued hereunder are being faith-

fully complied with. Any violations sh ll be immediately

reported to the Coastal Narshlands Protection Agency.

20

21

22

Section 7, The Superior Court o: the county in which24

the land or any par t thereof lies shall have !urisdiction

to restrain a violation of thrs Acr. at the suit of any

person. Tn the event the land lies in more than one

county and is divf ded eclua1 ly be Lwc en two or more counties,

jurisdiction shall be in the Superior Court of any county

in which said land lies.

2S

29

80

H. B. 2l2  SUg!
� 10-

S2

showing .that. all due effort s and diligence toward the

completion of the work have been made, Any permit mey

be revoked for noncompliance with or for violation of its

terms after written notice of intention to do so has been

furnished to the holder thereof.

 $! Any person who is ag gr ieved or ad ver sely

affected by any final order or action of the Agency shall

have the right to a hearing and such hearing shall be

cqnducted pursuant, to the Georgia Administrative Procedure

Act tGa. Laws 1964, p, 338, et. reg.! as now or hereafter

amended.

Section 6. The State Game and 1'ish Commission,

through its officers and wildlife rangers, shall in addi-

tion to their other duties prescribed by law make reasonable



Section 8, Posting n< | o~ '+.---" co='ific I

2 of every permit issued to an applicant shall be promi-

2 nently displayed within the area of proposed activity. Xf

4 the Agency deems it advisable, the applicant may be re-

5 quired to cause a sign to be erected bearing the permit

number, date of is.uance, name of applicant a»d such other

informs' ion as the Agency may r asonably require. The

8 type and size of the sign reasonable in dimensions m'iy be

specified by the Agency.

Section 9 ~ Zn the event of sale, lease, rental10

or other conveya»ce by an app] icant to whom a permit is

12 issued, such permit shall be continued in force in favor

1S of the new owner, lessee, tenant or other assignee so long

14 as there is no change in the use of the land as set forth
J

16 in the original application.

Section l0. Any person viols+i»g the provisions

18 . viction thereof, shall be punished as for a misdemeanor.

Sect1on ll. Exceptions.--The orovisions of this

Act shall not apply to the folio«ing-'

 a! Activities of the State Highway Department

incident to constructing, repairin, and maintaining a

public road system in Georgia~

 b! Agencies of the United States charged by

law with the responsibility of keep'ng the river's and

harbors of this State open for navXg~aion and agencies

of this State charged by now existinn law with the respon-

sibility of keeping the rivers sr d harbors of this State

open for navigation, including areas for utilization for

spoilage designated by such agencies;

27
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 c! Activities of public utility companies

regulated by the Public Service Commission incident to

constructing, erecti.ng, repairi ng and maintaining utility

lines for the transmission of gas, electricity or telephone

messages!

 d! Activities of companies in constructing,

erecting, repairing and maintaining railroad lines and

bridges;

 e! Activt ties of politi«;al subdivi sions inci�

dent to constructi.ng, repairing, and maintaining pipelines10

for the transport of water and sewage;

 f! The building of private docks on pilings,

the walkways of which are above the marsh grass not ob-

structing tidal flow, by the owner." of res'dences located

on highland adjoining such docks,

Section l2. Emergency Powers.--Xs the event of

emergency whether created by Act of God, acti.ons of

domestic or foreign enemies, cr in circums" nces where

grave peril ta human life or welfare exists, the pro-

18

16

18

visions of this Act sha! 1 be susp rded for such period.

2$

27

sentences, clauses, or phrases of thi.s Act, which sha! I26

remain of fu!! force an«l ef feet, as if the section, suh-29

section, sentence, clause or phrase so dec laz ed or a«l jud«!edSO

H. B. 212  SUB I
12-

82

SS

The burden of proof shall be upnn th= person or persons

relying upon this Section to establish that such an emer-

gency did indeed exi st.

Section l3. In the ~-ient -"- iy section, subsection,

sentence, clause or phrase of this Act sha!! he declared or

adjudged invalid or unconstitutional, suc!! adjudication

shall in no manner affect the othe. sections, subsections,



invalid ox u»cc. stxtutzonal wexe not, originally a part here-

of, The General Assembly hereby declares that it would have

passed the remaining parts of this Act if it had known that

such part or parts hereof would be declared or «drudged

I,nvalid oz unconstitutional.

8ection l4. All laws and parts of laws in conflict

with this Act are hereby xepealed,

10

12

16

18

19

26

29

80
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' AQUATIC PRESERVES

QESOLUTZON

>&EHEhS, tho Stato o" Florida, by virtuo o. its oovoroig.ty,

is thc ownor of the beds 0 . all navigab o wktoro, salt and zo=h,

also the ownor o certain othoz lands derived from var'ous

sources; and

WiiEREAS title to 'these sovereignty and certain ot:.ez lan's

has been vested by the Florida Legislature in the State o

Florida Board of Trustees of the Internal Zmprovemsn .rust Fu;:d,

to be held, protected and managed for tho long-ranga benefit of

the people of Florida; and

WHEREAS, the State of Florida Soard of Trustees o9 the

Xnternal Zmprovement Trust Fund, as a part of ite overall

management program for Florida's state-owned lands, does desi

to insure the perpetual protection, preservation ano pub'ic

enjoyment of certain specific areas of exceptional cuality and

value by setting aside forever these certain areas as aquatic

preserves or sanctuaries; and

WHEREAS, the ad hoc Florida Inter-Agency Advisory Commi" «e

on Submerged Land Management has selected through c- re ul s ucy

and deliberation a number o speci ic areas o= state-owned i=ad

havi'ng exceptional biological, aesthetic and scient' ic value,

and has recommended to the State o= Florid- Board

th Internal Improv .".,en � ,ru- Fund that hes s

o =icially recogni zoc and es- ' lishod as the
I

G T us sees

ected areas

sta-ewidc .system o ac;uatic preserves for F orida;

T'> BEFOG" BE I 3LSGiVED by tho Stat o

of ':rustces of tho l'nror;;a' .; p 'ovemcnt Trust

fig/�'Qt I ~ .!

~ tilr <h

lying within its territory, wit- certain minor exceptions, and is
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TIIAT it does hereby establish a statewide oyst"m c acuat' c

preserve" as a mcanD of protcctirg and pxcscx'ving in perpetuity

certain specially solccred areas of state-owned land;

TitAT specifically desciibcd, i,ndividual areas of stato-cwned

land may rom time 'to time be established as aquatic preserves

and 'ncluded in the statewide system o aquatic preserves by

separate rc.olution o the State oi Florida Board of Trustees o

the Internal Improvement Trust Fund; and

THAT the statewide system of aquatic preserves and all

Individual aquatic preserves established thozeundex shall be

administered and managed,,either by the said State o Flor' da

Board of Trustees of the Znternal Improvement Trust Fund or its

designee as may be specifically provided for in the establish' ng

resolution for each individual aquatic preserve, iri accorder'ce

with the following management policies and criteria:

 l! An aquatic preserve is intended to Set a: ioe an

exceptional area of state-owned land and its asso-

ciated waters for preservation essentially in their

natural or existing condition by reasonable regulation

of all human activity which might have an effect on

the area.

�! An aquatic preserve shaU. include only lands or water

bottoms owned by the State of Florida, aad such
I

private lands or water bottoms as may be speci-ical'y

authorized for inclusion by appx'opri a "e instrument

from, the owner. Ary included ~ands or water bottoms

to which a pxivate ownership claim might subsequen=

bo proved shall upon adjudication of private own
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ba automatically excluded from the prcserv~, alt';.o..

such exclusion shall not prccludo thc Stato fro"...

attempting to negotiate an arrangcmcnt with tho cw;.i

by which such lands or water bottoms might bo again

included mithi,n the preserve.

�! No alteration of physical conditions within an aqu

px'cserve shall be permitted except'  a! minimu;�

dredging and spoiling for authorized public navig

projects, or  b! other approved activity designed

enhance the quality or utility of the preserve

lt is inherent in the concept of the aquatic prc

that, othex' than as contemplated above, there be:

dxedging and filling to create land, no drillirg o=

wells or excavation for shell or minerals, and no

erection of stx'uctures on stilts or otherwise un e.

associated with author'ized activity, within the co.� .='

of a preserve � to the extent th se activiti s

lawfully prevented.

�! Speci f ical ly, there sha I 1 be no bulkhead lines set

within an aquatic preserve. When the bounda=y o:

preserve is intended to be the line of mean

along a paxticular shoreline, any bulkhead line

subsequently set for that shoreline will also b.

line of mean high wa er.

�! All human activity within an aquati.c preserve

subject to reasonable rules and regul-tions

end en orced by the State of Florida board o=

o thc Internal mprovcment rust Fund and/o-

specifically designated managing agency. Suc.,



and regulnti one shall not interfere unduly with

lawful and traditional public uaea oi the araai

such as fishing  both aport and commercial!,

hunting, boating, swimming and the li'we.

�! neither the establishment nor the management of

an aquatic preserve shall infringe upon the

lawful and traditional ri.paxian xights of private

property owners adjacent to a preserve. In

furthcxance o these rights, xeasonable improve-

92
ment for ingress and egress, mosquito control,

shore protection and similar purposes may be

permitted by the State of Florida Board o

Trustees of the Internal Improvement Trust Fund

and othex jurisdictional agencies, aftex review

and formal concurrence by any specifically

designated managing agency for the preserve in

question.

�! Other uses of an aquatic preserve, ox' human

activity wi.thin a preserve, although not originally

contemplated, may be permitted by the State of

Florida Board of Trustees of the I~ternal Improve-

ment Trust Fund and other jurisdictional agencies,

but only after a formal finding of compatibili.ty

made by the said Trustees on the advice o any

specifically designated managing agency or the

preserve in question.

IY .ZSTZlr<QR  ll!~3~OF, the Trustees for a;.d on bchai= of
I State of Florida Board o Trustees of the Intern- l I-.:,prove;�ent

rust Fund have hereunto subscribed their names' and have c='so=
.' I
ii



92
the official seal of said State of Florida Board of ",xu.-.tee=
tho Zntorna!. Xmpx'ovcmcnt ruat Fund to bo hcrounto a f' red,

t'ho City of Pallahaosaa, Pl 'd thi th 2~ t,i J c

A. DeYovnmbo

Attorney General

4~% ~ I L'i
~ ~

Commissioner of Education

 S "AZ.!
State. of florida Board of
Trustees of the Internal
~mp'-ove&cmt thrust Fund

As and Constituting the Sta-e e
Florida Board of Trustees o

Internal improvement Trust



FLORIDA

ACT 280-1970

CHAPTER 71-280

Committee Substitute for Senate Bill No. 1311

AN ACT relating to coastal corstruction and excavation;
creating �61.053, Florida Statutes, prov ding that the de-
partment of natural '>esources shall estaI>lish coastal setback .
lines o» a county basis; requh ing e»gi»ee> inp and topographic
sur veys; requiring local public heaii»gs; > equiring the setback
lines to be recorded; prohibiting construction, excavat,ion,
driving of vehicles on dur>es, and dan,>ge to c,.uncs and vege.a-
tion seaward of setback lines; providing for review of setback
lines; providing for waivers; providing for construction of
piers and pipelines; declaring a violation of said section a
public nuisance; providing exemption; providing that pending
the establishment of setback lines, 	63.052, Florida Statut s,
1970 Supplement, which relates lo the same subject, shall
apply; providing a penalty; providing an effective date,

Be It Lr>ected by tke Legislature of the State of FLorida:

Section 1. Section 161.058, Florida Statutes, is created to
read:

161.053 Coastal construction and excavation; regulation m
county basis.�

�! The department of natural resources, acting through t'se
division of marine resources, shall establish coastal constructi>m
setback lines on a county basis along t.he sand beaches of t:ie
State of Florida fronting on the Atlantic Ocean and the Gulf of
Mexico. Such construction setback lines shall be established by
the department only after it has been determined from a coIn- '
prehensive engineering study and topographic survey that t.'ie
establishment of such setback lines is necessary for the protec-
tion of upland properties and the control of beach erosion. No
such line shall be set until a public hearing has been held for
each area involved. After the department has given consider-
ation to the results of said public hearing, it shall, after consider-
ing ground elevations in relation to historical storm and hur>i-
cane tides, predicted maximum wave uprush, beach and offshore
ground contours, the vegetation line, erosion trends, the dune or
bluff line if any exist, and existing upland development, set and
establish a coastal construction setback li»e and cause same to l>e
duly recorded in the public records of the county and munici-



palities affected, and shall furnish the clerk of the circuit court in
each county affected a survey of such line with references
made to perrna»e»tly installed mon»ments at such intervals and
locatio»s as may be co»sidered necessary. Upon the establish-
ment, approval and recordation of such setback line or hnes, no
person, firm, corporatio» or governmental agency shall construct
any structure whatsoever seaward thereof, or make any excava-
tion, or remove any beach material or otherwise alter existing
ground elevations, or drive any vehicle on, over or across any
sand dune, or damage or cause to be damaged such sand dune or
the vegetation growing thereon, seaward thereof except as here-
i»after provided, Setback lines established under the provisions
of this section shall be subject to review by the department at
five �! year intervals from time of establishment or at the
written request of affected county or municipal officials. Any
riparian upland owner who feels that such line as established is
unduly restrictive or prevents a legitimate use of his property
shall be granted a review of the line upon written request. After
such review the department shall decide if a change in ihe set-
back line as established is justified, and shall so notify the per-
son or persons making the request. The decision of the depart-
ment shall be subject to judicial review as provided in chapter
120, Florida Statutes,

�! A waiver or variance of the setback requirements may
be authorized by the department of natural resources in the
following circumstances:

 a! The department may authorize an excavation or erection
of a structure at any riparian coastal location as described in
subsection �! upon receipt of an application from a riparian
owner a»d upon the consideration of facts and circumstances,
i»chiding adequate engineeering data concerning shoreline stabil-
ity and storm tides related to shoreline topography, which, in the
opinion of the department of natural resources, clearly justify
such a waiver or variance.

 b! If in the immediate contiguous or adjacent area a num-
ber of existing structures have established a reasonably continu-
ous an<I uniform construction line closer to the line of mean high
water than the foregoing, and if said existing structures have

. not been unduly affected by erosion, a proposed structure may be
permitted along such line on written authorization from the
department of natural resources if such proposed structure is
also approved by the department of natural resources. However,



the department of natural resources shall not contravene setback
requirements established by a county or municipality which
are equal to, or more strict than those setback requirernerts
provided herein.

 c! The department may authorize the construction of
pipelines or piers extending outward from the shoreline, unless it
determines that the construction of such projects would cause
erosion of the beach in the area of such structures.

 8! Any coastal structure erected or excavation created in
violation of the provisions of this section is hereby declared to be
a public nuisance, and such structure shall be forthwith re-
moved or such excavation shall be forthwith refilled after writ-
ten»oLIce hy the rlepartment directing s»ch removal or filling. In
the event that, within a reasonable time, the structure is not
removed or the excavation refilled as directccl, the department
may remove such structure or fill such excavation at its own
expense, and the costs thereof shall become a lien upon the prcp-
erty of' the upland owner upon which such unauthorized structure
or excavation is located.

�! Any person violating any provision of this section is
guilty of a misdemeanor and, upon conviction thereof, shall be
punished by a fine of not less than five hundred dollars  $500!
nor more than one thousand dollars  $1,000!. Such a person she!I
be deemed guilty of a separate offense for each month during any
portion of which any violation of this section is committed or
continued.

�! The provisions of this section shall not apply to struc-
tures intended for shore protection purposes which are regulated
by 	61.041, Florida Statutes, nor to structures existing or un-
der construction on the effective date of tPis act, provided such
structures shall not be materially altered except as provided in
subsection �!.

�! The department may by regulation exempt specificaily
described portions of the coastline from the provisions of this
act, whenever in its judgment such portions of coastline because
of their nature are not subject to erosion of a substantially da;r-
aging effect to the public.

�! Pending the establishment of construction setback lires
as provided herein, the provisions of 	61.052, Florida Statutes,
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1970 Supplement, shall remain in force; provided that upon'
the establishment of construction setback lines, the provision of
said section shall be superseded by the provision of this section.

Section 2. This act shall take effect September 1, 1971,

Approved by the Governor June 24, 1971.

Filed in Office Secretary of State June 26, 1971.

4;
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FLORIDA

ACT 259-1970

CIIAP'1'ER 70-259

11ous< L'ilt <io, -1601

AN AC'1' cr< at>ng thc c<>;Lstat <;oordinating <:ou»c<t v, ittiin the
d< t>art»><» L oi' nat.u> ~l resources; prov<<ling iti <1utics and
luna t.tons;;>rovid<r>g tcgislative intent,,' 1>rov«ii<ig appropria-
tions; provi<ting an effective date.

Be It Er<ucted by the 1.egisluture of the Stan< of Florida:
Section I. It is hereby determined to bc the intent of the

legislature that the environmental aspects of' the coast,al areas of
this state have attracted a high percentage of permanent
population and visitors and that this concentrat>on of people
and their requirements has had a serious impact on the natural
surroundings and has become a threat to the health, safety and
general welfare of the citizens of this state. It is further
determined that a coordinated effort of interested federal, state
and local agencies of government is imperative to plan for and
to effect a solution to this threat and that the creation of an
advisory council will aid in accomplishing this purpose and in
the i<nplementation of article II, section 7 of the Florida
constitution of 19138, as amended, and paragraph 9 of section 3
of chapter 69-106, Laws of Florida.

Section 2. As used in th; act:

�! "Council" means the oastal coordinating council.
�! "Coastal zone" mean. that area of land an<] water from

the territorial limits seawsr 4 to the most inland extent of
maritime influences.

�! "Interested agency" m-ans any unit of state of local
government administering law., regulations or ordinances de-
signed to manage an environmen'."1 aspect of the coastal zone.

Section 3. There is hereby cra'.,ted within the det>artment of
natural resources the Florida cc . tal coordinating council to
consist oi' the executive director i f the department of natural
resources, who shall be chairman, t' c executive director of the
board of trustees of the internal i<np; ~vement trust fund and the
executive director oi' the department <>f air and water pollution
control, all of who shall serve ex-offl<:s~ on the council and who
shall bc considered as the base t >embers of the council.
Additional members from intereste< ' state or local units of
government may serve on the counci1 I>y unanimous request and
at the pleasure of its base members.

1



. Final reports shaH also include aH findings and conclusions i!t
such research or study.

�! Nothing in this act shaH require the Ming of reports an
projects that have been classified due to national defense or
security.

�! The legislative service bureau shall make report forrris
available and keep records of aH reports submitted.

Section 6. The council is to be advisory to any interested
agency requesting such service in matters relating to the coastiii
zone to provide coordination of efforts and to avoid duplication
of effort in the interest of governmental efficiency.

Section 7. Rules.� The council is authorized to make and
shaH adopt rules for the implementation oi' this law i x
accordance with the provisions of the administrative procedure
act, chapter 120, Florida Statutes.

Section 8. Appropriations. There is hereby appropriated for
the fiscal year 1970-71 the sum of $200,000 from the internsl
improvement trust lund. Any portion of such appropriation
which remains unexpended at the end of the 1970-71 fiscal year
shaH revert to the internal improvement trust fund.

Section 9. This act shaH take effect July 1, 1970.
Became a law without the Governor's approval.
Filed in Ofhce Secretary of State July 1, 1970.



APPENDIX L

GULF COAST

Act 293-1970  Marine Resources Council! [Sections 8946-51-8946-161 of
the Mississi i. Annotated Code].

Act 517-1971  Gulf Regional District  [Sections 9054-51-9054-71 of the
Mississi i Annotated Code].

Louisiana

Senate Concurrent Resolution No. 8-1970  Joint Legislative Committee on
the Environment!

Act 35-1971  Advisory Commission on Coastal and Marine Resources!
[Title 51, Paragraphs 1361-65 of the Louisiana Revised Statutes].

Texas

Act 19-1959, 2nd called session  The Open Beaches Bill! as '~ended,
[Article 5145d of Vernon's Annotated Civil Statutes].

Act 417-1967  Establishment of Interagency Planning Councils!
[Article 4413 �2a! of Vernon's Annotated Civil Statutes].

Senate Concurrent Resolution No. 38-1969  Interagency Natural Resources
Council Coastal Zone Study!.

Act 21-1969, 2nd called session  Submerged Lands Moratorium.' [Article 5145f
of Vernon's Annotated Civil Statutes].

Act 279-1971  Council on Marine Related Affairs! [Article 4413�8! of
Vernon's Annotated Civil Statutes].
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bs M'G-l55. membership and or'anization � terms of office�
quorum,

Tl>i u><>uh<rsi>ip of th«:o»»ci1 sh;>11 co»sist of sixtvcn �Ci! n>rmbcra
fro»»i«st>1t< at I;» �«, to r< 1» < s<»> > hr various s< «>ucnts of i»<l»str>,
gov< >»»>r» t and acadvmic i»stitutio»s, to bv svlvcted and appointed by
the Governor, as follows: Two �! members from the Bouaa of Repre.
sentativ< 9, two �! members from ti>v State Senate, one {1! member to

represent the institutions of higher 1earning, a member of the L'niver-
sities Marine Center, a member of the Hvsv<>r< h and Dvvelopmcnt Center
or its staff, thv Di>actor of th< 3>lississippi .Y«>iculturaI an<1 Tn<lustrial
Board, on<;  l!»<v»>bvr from >3>< >Mississii>pi !l><ri»v Conservation Con> ~
missio» or its sta>>', ouv  I! niv>»',>vr fro>u >3>v. Gulf Coast l>cs<nrch Labo-
ratory, and six �! >nvn>hers to b< apl!oin>cd from the public at large,
>vith thv advice and consc»t of thc Scnat<, a»d ivho shall svrv< for a
term of »ot mari than four �> yva>s u»<ivr each appointm<»i vzccpt
for legislative members, xvhici> <v» » of oAi«.'. shall vxpi> < at fhv vxpi>n-
tiou of the term of oilicv for i>3>ivi> thv G<>v<rnor ap;>ointi» >i>< mc>r>-
b<rs sras elected, x>'iti>out >'< ";»'<1 f<>r H>«ia>«>l';>ct»'>1.:>pi>< i»>u>< nt, >i'
>h<' >»<»>h< rs. it >9 ip«'> i<.'>!I> 0>'<>v><1«i fh;» ! I>« 'iv«isi,><>vv;>i>1><>i»fv< s
si»; li s< > v< by vi> >»v <>f I 1>v>>' <>Ai<'< al><1 i%1>i>ii »<>t hv <i<>v»>«i i»>i!li<
<>defi«.> s h»3«< y« »> iv< hr:>u<.i> <>1' >h< 'H>;>><. Gov< r»»>v»t. P> ovi<tc<i,
howcv< >', such mv»>b< > s si>ail «'.~»ii»uc to s<'>'vv until thvir successors
hayc been appoi»tvd aud duly q»ai>f>vd. Ti>< Gov<r»or sl>ail svrvv ns
chairma» of ti>e <'.ounce; the vice-vi>aim>an of thc council shall bc
appointv<3 by the Governor. A»y nine  'J! >ue>ubvrs shail constitute a
quorum-of the members th<rvof to conduct;>'»y ofl>cial business of the
commission.

SOURCES: Laws, 1970, cb. 293, $>>.

> 8NG-156. Meetings � compensation of members.
Said council s3>aII hold mecti»gs at a pJavv to be determined, at least

<>ncc during each qua> tcr of ca~ 1> year, a»d at such other times and
places as <lvemcd necessary to carry out the purpose of this act, all
meetings to be called by the Governor or by a majority vote of the mem-
i>crs of ti>v council. Service on ti>e co»neil shall be 1viti>out compensa-
>i<>n, but members may be reimbu>sed hy funds appropriated or other-
>rise rec<.ivvd by the co»nrii for ti>vir actual »nd necessary cxpensvs in-
n>rred in thc pcrformancv of their duti<s as svt forth in S< etio» 400l.� 03,
Ilississippi Code of 1942, as amended.

SOURCES: Laws, 1970, ch. 293, >>G,

!8946-157. Executive director and employees � conIpensation.
The co»neil shali s<Ivct an<3 appoint a person who is neither a mcm-

~cr of >.1>v Agricuiturai an<1 End<>strial Boar<3, 3Iississipp'. Iicsvarci> an<1
!rvvlopm< nt Council, <~>. Mississ!,>pi M:!riuv Conservation Co>u>ui. sion.
'or of tl>< sai<i councii, a»<1 ivi>» is <1»n!ii,«3 1>y v<lueatio».:1><3 tr;!iui»g
'> oc<'an<>,".r;>p!>i<' ski~»« .'»>d t« ~ I»>alogy to svrve as < vs< utiv< <1:>'<'<'to>
~f thr. cs»>scil. If s s;>'.a>> s»»i: h<. <ix<'Q by th< co1»>oil «»<1 is~i<3 bv
'>u<',s ai>,'»<>printv<1 or o''.>< r>vis< >'«.viv<'d hy Ihv <.om>cii, 'l'hv r n>»1<ii
i>all h >v<;<»ti>o>'3>y to . vi>iavc ', h«lir<cior for <ause;>t its <1is< >< >ion.

<.ou»< il is < n>povcvr«l >.o vn>»icy, ivi>3> 11>e app>'oval of' ti>v  iov< > nor,
««h o>h< r stafl' as >»;>y b<~ nvc< ssnvy to a<imi»ister thv pr<» isio»s of
'>is act. Such tech»ical, n<lminis>";»ivv, st<»ographic, civri<n3,'>u<1 o>hcr
"rsonncl ir> thv vmpioy o>' thv v«»»< ii si»>ii h«. o>npvus»>«1 by i> "ron>
»a<is»s shall bv ai>pr'np>i»>v<1 tc >3< voun«il i» <;»ryin:I »> its i." i~a,

SOURCES: Laws, 1970, cb. 293, S 7.
[6A Miss Supp! � 2 <> ~,"J .
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ae C940-152, Purposes � powers.
It is hereby declared to bc the intent of tho Legislature by this act

1Iiat the policy of the council hereby created shall be conducted accord
i»g to thc foIlowing guidcli»cs: The council shal] have the general pur-
pose and poIiey of studying and developing plans, proposals, reports
a»tI rcco»»»endarions for the development and utilization of the coastal
a»d onshore la»ds, v,atcrs and marine resources of this state in order
to i~sure that all fu'.ure plans and/or programs of the State of ~IIissis-
sippi invoIvi»g the fI, Id of marine resources and sciences, oceanographic
research, a»d reI»ted studies, wiII be coordinated v,ith comparable func-
tions a» I programs of agencies of the United S ates Govcr»ment. Th' e
council rliail further have thc purpose and policy to help coordinate,
as 1.<: vi»above provided sll plans of. other agencies of this state engaged
in simiIar activities and of the various states of the 'United States of
Anterica, and also with all private agencies whose purpose is marine
science and resource development. The council is further authorized to
c»ter int~ contract with any state or federal agency as may be neces-
sary and requisite to carry out the purposes of this act.

Thc council is authorized and empowered to solicit and accept finan-
cial support from sources other than the state, including private or
pubIic sources or foundations. AII funds received by or appropriated
to the cou»cil shall be deposited upon receipt thereof into a special fund.
in the State Treasury to be known and designated as the "hlississippi
Marine Resources Council Fund." Expenditures from said special fund
shall be made in the following manner: Expenditures by and for the
council for the purpose of carrying out its functions as provided by
law shall be made with the approval of a majority of the members of
the council at any meeting upon requisitions presented to the State
Auditor in the manner provided by law, and paid by the State Treasurer.
F»II and complete accounting shall be kept and made by, the council for
all funds received a»d expended by it. Representatives of, the, office of
thc State Auditor of Public Accounts annuaHy shall audit the expendi-
t»re of funds received by the council from all sources and 'the said
Auditor shall make a complete a»d detailed report of such audit to
the Legislature, It, is further provided that all state appropriated funds
expended shall conform to all requirements of law as provided for ex-
penditures by the laws applicable to the Commission of Budget and
Accounting.

Thc council may solicit, receive and expend contributions, matching
funds, gifts, bequests and devises from any source, whether federal,
state, public or private, as authorized by annual appropriations there-
for. It may enter into agreements with said federal, state, public or
private agencies, departments, institutions, firms, corporations or per-
sons to carry out its policics as provided for in this act,. To accomplish
these goals, the council may expend any such sums from any source
other than the State of mississippi as herein provided.

SOURCES; Lawe, 1970, eb, 988, g 9.
CROSS REFERENCES: $ 8848-169, this title.
I 6A Mica Says!
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~~8946-158, Minutes of proceedings.
Thc <z<cutivc <lircctar of said council shall keep regular and accuratemi»»t< s of th<. co»»cil's proceedings in a minute book provided for that

purpns,. which shall bc a public record, and all endings and recom.
m<nd&lio»s and acts of the said council shall be entered upon its min-
utes ns 111&! bc necessary for its oRcial acts, deeds, expenditures and
oth<r»<ajor objectives to be in keeping with established state agencies,

SOURCES: Laws, 19'70, cl<. 993, $8.

4 89~6 � lo9. Severability.
Thc,»-ovisions of this act are severable, an l if any of its provisionss!»<ll b, h«!<]»»c<»istit»tio»al by any court of competent jurisdiction,  t «<le< iii»» ol' s»~h <',ol<rt shall not aft'eet or impair any of the remain-

i» ~ pr<ii isions, h»t thc ren>sining provisions thereof shall be in force
«»d <i!'< «f witl<out r< pard to that so invalidated.

SOUP.CES: Laws, 1970, cl<, 993, ll9.

g 894.G-160, Authority for act.
The l,< legislature hereby declares that this act is being enacted underthc stol<.'s i»hcrent general welfare and police power authority for thebren<1 purposes set forth in the preceding sections in an eiYort to explore,develop, conserve a»d market the underwater natural resources of this

state, particularly those lying onshore in the coastal waters of the Stateof ~11>as<as>ppn
SOURCES: Laws, 1970, ch. 993, g 10.

g 8946-IGI. Effective date.
This &ct shall take effect and be in force from and after its passage

 approved: April 3, I&70j.
SOUltCES: X<<w«, 1970, cL 993, g 11.
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tI 9054-51. DellaitiOna,
When <ts«d in this,«<t., tl« following wor<ln s«<l phr«s< 9 sh'<ll h<tve tile

meaning as<,rjl>«l to tl«n< hereby, sx<.ept wi«r< th< «ot<t< xf <learly d<
rcribes an<i in<li«; tos n. diff< rent meaning;

A. I'< rso«< A«y jmljvidn«l, firm, oo-p«rtt«rsj<jT>, Ioi«t. rentur0, asso
oiation, <'orf>or<ttior< est»te, trust, or auy otl<er grout> or < on<1>i«ation a<.t-
ing as >< unit, an<i th< pl«ral as weH as th<> singular»»n<ber <n<lpss the
iutet<tion to tfjv< a <nore limit< d <neaning is dis<losed by tho <ont<<xt,

[6A Miss Supp l � 3 l 411
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5 &05442. Puryoge,
Th ' Gulf ]]< gin<i'il Dist ri< t 
 her< by <'r<'gati il as a i rig< ii< y «n l in»fr»r-

a<< utality of tlii. Yr»f«if %]i»issipp.' fi>i th< purpose ot' »n< our,>:ing the
v<>luntary ass<» i»fi«ii «f I»<,>l <  >riirriuriiti< s ar!<] politi< >	 entities of fhe
«I r>f  ' <vifliiri r he i < «»i» . >I II<I 'I «>i" 1 i>s 'i I i!if>« l i nor<i>�!i>i ! in g !>nit s! ri!v-
f i!r'<'� I o s<>I v««<»r! rr><»> a r<'ii 'I'vl'I ' pi'«I>ll'Iris bv niirt li» I <' H>pi'l'atii>n >vithi>>
fii  fram <v  rfr I' I » ..i>v ri»ri iif;il - !ifrol.

SOURCES: Laws, tf�1, ch. 517, > > ft, eff from aad after passage  appr >ved Aprf! ld>
1!>71!.

<905<4-54. Oath of nice,
.'1II < i>! iri ri«»r»l>i i ~ ~I>;>II h, alii,i >»i, <I i li < f<» s rvithi!! 1 lie r>.'"ior««>!�

<'x<«'I i!. i>+ ! <> I l»t«E' »i«> >ill«I ' <> ll ' .11I ',«i 92 I> >I<] pi<hi!a of lie>' >!!!�" I' 1 lie
I.>us <>I' >iris sr.ili .."'«ill i il, .  h> «;i' I, I i'ii,.i «'i <li!iri'ilu!ider I»<'r><>ii '-1>

f I><'  »>Is  I'! III I<>il i i I ll«>I.', I <  >1,1I ' i'i 'I>I>i,
1 6 "> M I e ~ S u» r> I ~ 00

ti 9054-53. Composition of governing body � terms of once.
Th«�<.vi rniri�b<>dy iif tlii <listri< t. «hall eo»sist of:
A Th< pri si ] !>ts ol' Ii!< 1><i«r<ls oi' sirpervisors an<] the n>«pnrs of each

<.Otliify 0!. city >vi!hin th  I< iori <Iii liil tu associate as a rile»iher of
th   Iiaf> i  t, < a< li t  5 rve «r  > rn < i>ri  urr  nt svith th ir re«pe< riv  e]ective
tern!s ol <>f1;< e. l« i v nt <>f tl><s inabilily of tire president of the board
of' siil» r isurs ur .i ma! <>r <>l' a < ity to attend any meeting, he may desig-
nate in v -ritir!g any other member of the board of supervisors or tba
governing bo<]y of su<'h rity t<> «tterid siieh m<eting, and to vot  for and
ou belialf of such <oi»ily or city.

Thr< v �! rni'mbers to be «ppoinf<'d by the Governor from  I!ra]i]led
 I,;itliiii Ih< i- gi»ri The iriitial «pp<>iutment of one �! ir>ember
sha!1 br for u ii »u«of. one  ]! y<sr,  >ne �! member for a period of
frv<r �! ve rrs, >r><] tli< II>ird rr!i >rib r I'ur a period of thr<   :1! years
Tili< ri »ft  r,;>11 sii< li app<>inttn< >its sh«ll b< for a period of fou!'  ]! tears.
l'.;ii li;i]>li<>i!i!rii<'r>l sl>;ill h ~ n»idi from a list. of al least three  'l! il>»i]i]i 'd
p< i soi>s s>rh<i>itf> I ro !hi ~ fl<>v  rr!iir hy t i>i < ~ 1<  t<'d ofFicial m nib< rs of thi'
:iiv r»i»g h i<ly «I I<"<st thirty I:It!! <lays prior to the. vacancy.

1'<>»r �! >»< n>I>< rs Fr >i ~ rh«l<>;<lili<'d < ~ I <'tora ir! fh<' ri""'l<>i> r<> he
:>pp<>i!>l>  I i>i:> v<>t> <>f tre<>-tl»ri]s �~;I! of' flic g >v 'ming b<><ly <>I' thi'
<Irs!ri  I, iluw«vi r, .'>I i><i fin>r sin ll the !!umb r of app iintive !»eiiibirs
<>f fli«lisfri< r iis pi ivi i>' I in sirbs« tiin!s ]] and  ,' of this sr<tin>! be
gri ati r tha» fh« iiiin!bi r of < ~ itii « aird <.o>!utica thi n associated «itl! the
<iistri< I, Th<' initial aI>p<>ir!ln!<'r!t uf one �! member ><h <]l be for «pi'rind
of oni  ]I ,y<sr, <;i!< Il! rnemb< r for a piriod of two  "! years, one  ]!
rn 'rnber for a peri >d of three  '.<! y< ars a!id one �! !nember for a period
<if four �! years. Tli< r«ftrr, all such appointments shall be for a period
<>f four �! years.

D. Th< govi rniri«bi»]y <>I' the  ]istrii t in ry, in its di«i. r 'tior!, d<
«nil apl>oiiit  !< <i]F!< ii> a»<l rioiiv<>ti» ~ ri«'mbrra to the gov<'r!ii>i '
i>f tli< dist rii r. I'ro»i si« li 1>«I>li<»«eu< i<'s >vithi!! the regi<»! as tl><' "
ir>g bo ]>' i!f tli< distri< I ni il <li i !>i <1<sir;>hi ,

SOVRCZS: Laws, 1971, rh 517,  ] 8, eft from ao<f after passage  approved .<:.
tt�1!,
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SOURCES> Lave, 1p9l, ch. a19, $ ~, aft from aad after paso«go  approval Aprti 4,
1S9l !.

Il S00~. Association with the disiAct.
ln the event any county or city lvlfhin thr reginr> <l< sires tn bi < nm<

a meruber of tile district, such county or cits shall sn iri<li< «I<' by pro]» 1
resolution of its governing body derlarin" < liis int< nfion, H>I< h res»lri
tion shall contain notice that an el«< tin>i «ill b< Iirl<1 I<> p< rr»it tli<
qualified elerfnrs of such county nr c ity tn deci<le if t!i< y <I< sire to beer>I><
associated with tile  listri<t. 8ueh «]i<.finn sli«11 1< li< I<l a>i<1 ror>clu  tail
by the election corn>»issioners of tlic «oiu>tl or <if< iii:«<ord«ri<..c «ith
the g u><ral ]ales governing elections, aud only qllalif le<1 < le<1»rs as r< side
«ithin the county or city shall be entitled fn vote i» sii< li cle«tion. 5>Ich
resolution shall set forth the time, place or ]>lac s, «r>d plir pose of s««h
electior1, which shall he published by the <,Ierk nf 13» ov< riiing brdy
of such county or <.ity for the time arid in the i»anriir i< qiiircd by I;,w.
The ballots to be prepared al«1 us d  t said elr tin» sha]1 bc in silb-
atantially the following form;

FOR asso i«ting with th< 6<>if 8< ginr>a] Bistrirt   !
AGAINST assoririf r<>ri lvith 1li<  :riff lt< vi<>n:>I ]!isir'i< t   !
Vnf< rs sli;>11 vnf<' by p]>1<'1»g ir < ~ l'»ss rrr»1'k  x ! cc>' ir < h«k mar]<   ><'!

oppnsif ~ th< ir < hoi«,
]f a ii>r>I»city <if tli<>s< votiri" ir> s<i Ii < I< ~ < ti<>ii f»vor «ssn< i> ting w;th

th< s»i<I <lisiri<1, 11i< r> i» s>><1> < > <»1 ! I» r< sc>lirti»ii »I' Ili«niirify rrr < fy
shall '1>«»»«oli< riifivi an<i lli;>I «><i>if 1' »i < rfy i!>«II b«<irri< «nirrli] <.r
of th«distrirf.

h r< solo!i»>i <>f 1!ir <gnv< rilir> ~ b<><ly »I;il] sii< Ii < if i«,;>r><! roirntirs as
provid<'d Il<'t'<'iri irr<li< ilfi>i" >fi >rife»ii»rr 1<> nr rinf f» I>i <'nr>ic s rr><'mh< ~ 1'
of' lh< dis ri<1 SI»<11 b ' >«l<>pt<'d r>ri <>r b< f»r< 1 < I>l'iil>r1 I, 1.17r. 1>l 1>1<
event 11!««ov< rr>ing «>rtI>»rifi< s ail»i>t <i r< 5<iI<itin» i»<li<»fir>g its int<»
tion r>of rn b«nr>i< >r i»e»ib<r <if' lli< district lvifhir> 11>irfy <,'llI! clays fr< rr>
th ' ad»pfi»r>»f s;>id r< soll>tior> 1< n p< r«rit  III'�' '!»f' Ili«I>ralifi«I <I« tnrs
of such < ou»!y nr cify or flftern kiirndred  ],5�0! <Ili;ilifi< d <1c ctors .>f
srrch co<>»ty or <'ify, ivl>i<'3ic'ver shall b< fhc I< ssc'r i>nfl»> 'r, sf>all file wr:t.
ten petitioris wit]> fhe gov< r»ing antlioriiies nf sncl> c our>ty <>r ritv b< fo-e
the date sp < ified;>5 «for<said ir> favor nf h«.n»>i»g; s«>ci»t<d as a
mc rr>3r< r of 11» district, 11i< «nv< r»i» ~ bodi< s of such < n«»fy nr city shall
Call an r1< «I nii nri I'h< cf«ration of rv]i~th r nr i>nt rni< h colinty nr < iiy
«i>all b< com  associaf<d as a m< n>bcr nf s»ch <lislr><'t %>r3> elrc firn
shal' be he]<1 arid cn»<li« fi <I by tl»   I '< tio>r <'on>r><isiinl> rs of the < nr»ify
nr <ify;is iicsrly as r>iay b< in»< ~ < or<la»< c «111> 11> 'i »< r;>I I;i<vs gov< rii-
!ng < I<'cfiol>'> as 1>rr<'i>lb< rr>r» prnvi<lr <I,

SOURCES: L»ws, 1971, ch. 517, rl 5, eff from aod afrvr paaaag»  approved April ts,
 9711.

59054--58, Withdrawal from the district
lir 'I I< < I'V<'i > I » I >y «'» ir> I y»i' <'I'Iy >'<'i I fir>i I li« I'<'f'>»>i <I<'ill'> s I » «>11><lrrirc

fri>rr> I I» <I >il ri ~ I, I»i vii> g I>i'< vi»>isly v»! «I I <> I>r «ir>>< assn< iii I <I <vif I>
i>» I> ii>sf > >«' >>, < >i i'm» I<'<I <» 4« I »»i >   I3 !Iil'> l,»1 I» i'  <il>,< r»1 rr I I<'»' 1
~ix I II »>iii>f I> i»i I,'«ss>'if s»« i I lr«l,>fi i i»«i Ii i I >ii» >> >i, I» Iif Icrr

I ' ' ' I'i '».I<» I '>~ I» <» >ifi r!;» ",«<»» .> 15 '>ii >I
esa I SA Mias bopr>1
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such county or city shall follow the same procedure for w!thdrawing
from the district «s ttiat folloived for be< oming ass»«iated with the dis-
trict. Wi!hdrawal fr<i!» said district n!ay also be ini!i»ted by petition
in the same marner ss provid< d in Se< tiou 5 [$ 905*,wj hereof for the
ele«tion for asso< i«ting u ith said district.

SOURCES; Laws, la71, c!!, d17, li S, eff from asd after passage  approved Af!ril ld,
lf�1!.

5 9054-57. Interim Organis!Ltion.
Withi» iiinety  !�> d<iys i<fler th« ff<'< tive dal< oP tliis act, the Gover-

nor alia!l a!!p<!i!!t ih< m< mbers oi' the governi!ig body of the district
required to be aplioi»ted by him ui!der this act, Until at least three �!
couuties and/or cities within the re�ion have elected to become asso-
ciated as 1»ernbrrs of the district as her«i!ibeforc provided, th< members
of the governing body of the distri<;t sliall constitute an interim body,
and their powers and duties sliall be limited to the followi!ig:

A. To make a determi»ation of all factors that relate to the long range
development of the affected area and to correlate such factors to the
economy and development <!f the ent!re state.

B, To explore «1! eveilabl< ave»ues of assistance, both public and pri-
vate; and to bring into focus the aims, aspiration, and needs of our people.

C. To make specific recommendations of the most efHcient and effective
roles that should be played by local and state governments in coopera-
tion with the E'ed«ra! Government and private. interests, to the end that
the total resourres of a!l might bi, mobilized swiftly and decisively to
acco!ii! <lish this objective.

D, To recommend a comprehensive plan for the accomp!ishments of
the mari!ni!m long range. deve!opment of the area's r«creations!, cultural
and e<onomic life.

SOURCES: Xawa, 1871, eh, Sf7, I'7, eff from asd atter Passage  aPProved APrfl 14,
1871!.

5 9054-58. Oilcial organisation.
When at least three �! cities and/or counties within the region have

elected to become associated as members of the district in the manner
provided in this act., and the Attorney General has reviewed the ofbeial
proceedi»gs of the governing bodies of such counties and/or cities and
has certif!ed to the Governor that such cnut!ties and/or eiiies have elected
to become associated as members of the district in the ma!incr required
hy this act, then the Governor within fifleen  lo! days after such eer-
ti"cation shall issue a pro«lamation dee!<!ring that such distri«t has bee!i
lawfully organiz< d wit!i the powers as s< t forth iii iie< tion 7 ' >s '!�>~e7!
of t!iis n«l, a!!<! !hat il is v<sted wit}i a!l t!!e ndditi<i»sl pow rs, rights.
«»J <!uti<'s «or<furr< ~ <l on it by t!iis s«t. Tli<' Gov<'rii«r shall, in su,h
pro< liiuiation, f!x e <lst«, tir!i«><»d !!!s«, within tli< r< «i<1», for tlie orn!al
orgaiiiration of the goy<!»i»g b»<ly of sii«h distri<t,

SOURCES. La%'S, 1S71, Ch. 5�, ll S, eff feO<s and after paeaage  appeaved Spet! ta.
1S71!.

if««< M<ee Supp! 4IS



«r<

i, s

Pg ~ ~ ' <ar>>S> asrrrrNLe rssiaaee. ~rr
J%4441. 'kkalahtrativa aeyport ef db~

Upol the Gover»or issuing such a proclamation the governing body
R the 'district, SS constituted in thh act shall meet and adopt an annualh44geC for %he operation, maintonanae an4 support of the district, Th�
fun4s for the administrative riupport of the district shs>ll be apportioned
equaHy on an annual basis of not more than Fifty Cents �0$! per capil�
of the population of each associated member of the district, according.
to the last o%cial federal census. If a city associated with the district
is within a co»nty which is also associated with the district, the city and
co'ilnty shall <'ach pay not morc than Twenty-five Ceiita E 2;>$! for thr
residents of aurh city, Such amount may be paid hy ea<'h associated
member from its general or surplus funds on or before April 1st of each
calendar yrar, or may be raised by an annual levy of ar> ad valorem taz
not to exceed two �! »rills on all taxable property within such county
or city provided such levy shalJ not exceed such inillage as will be neces-
sary and required to raise the per capita contribution of each such asso
ciat<rd county or city. Such levy shall be continued as long as such
county or city remains associated as a member of the district, and shall
be in addition to all other levies a»thorizrd by law. The governing body
of the district may from time to time revise or amend the budget of thi
district. The tax levy her< in authorized shall be in addition to the
maxim»m levy hi retofore a»thorized to be levied arid the governmental
body imposing such levy shall »ot receive horn<'stead exemption reim
bursenie»t for the same.

soURGEs. Lar<e, 1871, eh. 417, fp, e5 tram aad after passage  approved kprtl ld
Ls71!.

fj 9054-60. General powers.
The district sliall be authorized and i mpoivcred as follows:
 A'! To adopt rules or procediires f<ir th< regulation of its «ffairs> a<i

fortli policies a»d procedures for the rendu<.t of its busi»css, includi»s
thc numb<r of r»< nibrrs s>rAici< «t to coristitnte a quorum, and to appoint
from among its rncmbi rs, a chair»;a», vier-chair»ian, and secretary t<
serve anri»ally, providrd that such chairman may b» subject to r<'-election

 8! To fix the compc»s>irion of the rrrembers of the governing body
of the district, other than «drctive o%cers who may be mer»brra of siicl
govrrniiig body, for their att<'»da»cc at meetings of s»< h governi»g body,
but riot to excrcd T» <rrty two Dollars and Fifty Cents �22.oO! pr>
meeting, and to allo» s»< h members thrir necessary travel expenses with-
in the limits f>sr<I by law for stat< eniploye< s,

   ! T<! ad<rpt a si >ii, a»<i r< tai» ar!<1 k<ep miniitrs of its m<eth>gs ir.
a firmly bo»»d rr>ir»rt< book,:n which alI a<tr'ons talkie» by the commis.
sion aboiit its I»>sir>> ss ii>ail b< recorded.

 D! T<»r>air>tain i>fh«s at. ruch pin< c or plares «s it may designate.
and, me< t ar regiilar tirn< s at irast two �! tim<rr <ach year. On writt<i>
rciiu<'st of iir>v rwo  '! v<>tirrg m< r»bi rs of th< distri< t, requesting
sp< i >ai n>< i r i»g <if th< g<iv< r»irrg b<><ly <if th» district, «d<lri sard to th<'
<>fh< I' of the < x<   iitiv< <lire< tof, ar><1 <iclivered hy first c1nss mrril, tl><'
i xi i <rtiv< iiiri t»r ~hail r><>tiI'> all m<>irib< rs by fIrst < lass rr»ii! <>f ih
<.Orrcer<ir>y Ot a spr<ial,<« tirrg Of rhi ri>< mbera rrt a tim< rict n><ii< that>
404 �A Mice Sur,p }
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ten �0! days fror» the receipt of such notice, at a place most convenient
for such meetrng within tlic district, and for the consideration of the
matter givrrrg rrse t<  th«onvening of such m eting. The members shaH
o»ly consider the rr<atters tou  hing tire convening of surh special meeting,
and may recess from dsy io day, or place to place,

 I! To employ ar<d to cor<rper<sate an ex «. itive director who may serve
as secretary, «n<l s .< h oth<'r perse»riel. consultants and technical and
professional assist«r<ts ss shall bc r<e<. ssary to ex reise the powers and
perform the dr<ties set forth in this act.

 I"! To nral'« <rr<t < nte< into all < orrtrrr< ts r<rrd «greements neerssar<
or i»cid  nial i<> the performar<c<'. of its <I<<ties and the exeeirtion of its
pow<'rs uri<1 r th<  «<i. Thc ex« irtiv«lire 'tor of said organisation shall
b< th< duly arrrhoril<'d irrdivi<lual to <xee«t«ontracts on h 'half nf said
district,, upon <l«iy  ««! prol<erly entered resolutiorr <rf said drstrict so
authorizing !rirrr to < < ter olid exec»te s«id cnlltraer,

 Q! To hold puhli< li< arirrgs snd sponsor public forums in ai y part
of the regiorr rvh< »< ver th< dir<>ict d< ems it n< cessary or «sefui iu th<'
<'z<cution of its fun<.tions,

 H! To acc pt end rreeiv<, in thc furtherance of its functions, funds.
grarits and service from the F<deral Qovernment, or its agencies; from
departmerrts, agon<.ies and instrumentalities of state, municipal or local
government; ar from private or civil sources,

�! To receive «nd expend such sums of money as shall be from time
to time appropriated for its u«e by any <oi<nty, state or public agency,
or other public or private bodies, corporaticrrs or persons, and to receive
a r rd expend f e d< ral f rinds.

 J! The bros l general pow<ra granted thc Oulf Regiorral District ir<
this a<it shall not i» any way conflic with the objectives and services
of the ~outhern Mississippi Eeo»omic D  veloprnent Distri< r, Inc,, or an%
other public agency,

S<r URGES: Laws, 1871, ch. 417, I 10, e5 trozo sod attar rrssassa  approves Aprir 14,
ta71!,

5 9054-Sl. D11tiea and reSPOnaibilitkei.
The district shall have the responsibility and is granted wide latitude

and. broad authority to:
 A! Coordinate all activities, in pianiiing for tire red veloprnent of

the region;
 R! Provide a mechanism for the soluti«n of sr<«wide problems;
 C! Develop morc effective lines of « «llmuni<'atiorr by «nd betveeen

local, regional, state and fedora'i govern» errts and a rencies;
 D! Detail the program for the long-term devclopmcrrt of the region;
 E! Develop and continually updat< co »pr<li<'»sive regional and assn-

ciated regional plans for th<' district;
 F! I'rovide for th< r««caballing of the r<giorr's nat»r«l <»;<1 ]<»ma»

reso<ll'c es '
�! Pr rvid< sd<litional pl«nrring assists»e< to r<ny p«bli< «"< ncy;
 II! I'ndert <k< «n<l pr< rid< for the flr»<rr< irrg <rt',« i r< 'i<<i« l l rojcct

For r<«<«»r heb,<if  <i' «r<< l «!r i< agen<.y, ivhich any s<r<lr l>»bli< agen<y
nray he «»<l>< rv << d t<> <r«dcr «l<< in its or their rig!it hy law;

�A Ill<as supp! acr



I QQ~2 GULF RSOXOSAL OCSTMQT TNs Q

 I! Eater into contracts vrith any public agency or any fvderal agency
Or private persOnS fO1' the performance of any prOjeet within
region;

 J! '%e powers, duties and responsibihties set out iu subsection  A!
through  l! of this section shall be subject to the express limilation t,at
no such rights, powers or duties shall ba undertake«or exercised hv
tha d<strict except at the requvst of and with the cou«en  of  he
public agency involved in any approved proje<t�

8OURCBS: Lao< ~, 1&1, Ch, 417, jl 11, eg frOm a«d after passage  apprOVed April td
1441!.

I SO~Q. Further pov fere.
The district ia authorized and empowered to consider, plan, propc«e,

and at the request of and with the consent of the public agency invol<v,l
ia eaCh prOjeet, tO prOvidc far the ilnplemvntatiOn Of any apprO«d
regional progvct. The distri<t may determine «nd establish priorities or
the consideration of regional projects, and shall give primary attent on
to those projects related to rehabilitating those areas of the reg ou
devastated by disastvr, to safeguard the lives and promote the saf ry
of the people within the region, and for the protection of property frir«
future disaster.

SOURCRS: La«<e, 1&71, ch. S17, $ 19, e5 fro<a aad after passage  approveil April N,
1971!.

II 90~, Feasibility studieg,
Any publi<. agency xnay request the district to approve a regional

plan f«r any project snd for such purpose is hvrvby authorized to «ppo'ut
competent c«nsultants, engineers an<i/or other technical personnel, to be
approved by the district, to prepare a«analysis and feasibility stu<ly of
such proposed projv< t, which analysis shall includ< the plan of oper«tin<i,
the fina!<cing t«b< provi<led by each publi< agency ar<d lhv sour««f
all anticipated r< vv«u«, slimatvd vxpcn<litures, thv estimated «<sl <~f
con«true ion, wh< rv required, the estimated < ost nf lands, prop< rfbs,
favilitics, n«<chinery, rights, casern< nts «nd fr«nvbisvs to bv acquir«l, il'
any, the estimated cost of. engineering, arcbit< ctural and lvg«J expen
and «ll flnau<ing charters and intvrvst, and surh other <stimsicd r<!cciprs
and expen<litu.es as m«y bc «v< cssarv or incid< ntal to such proje," ,
together wi<h a projvction o.'. th< gross and net revenues anticipat<d fr«n<
the net op<.r«tion of such project, and any prop<a< d <option, confro~ ts
or vommitmenls involved in such project. ancl su<.h other inforu<slhln
as may bv required by the djstriv<:.

SOURCES; .Lav<e, 19'71, ch. d17, Ii 19, eff from and after passage  approved April 14<
1&rl.

580~, Approval of projectg,
On tbe rev< ipt of an application from any public agency for the auth<>r-

ization of a regional proje<.t the district may cause an independent evalua
tion to be ma<]e of <hv p!««submitted and if the district shall find a'<"
determine tba  thv p<ojccl is feasiblv and is in the public interest, thvn
the d'strict in its die< rvti«n >nai approve such plan as submitted <ir may
age l6A M<ee $«pp]
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approve a»gh plan, subject to such changes and modifications aa may
be required by the district, or may disapprove such plan in its entirety, aH
in the discretion of the district. hB costs of any consultants, technical
or other personnel employed by the district in making an evaluation of
such proposed project shall be borne by the public agency submitting
the project, but the cost thereof shall be axed by agreement between the
district and such public agency prior to the district undertaking such
evaluation, Any such project may, at the request of a public agency, be
undertaken by the district for and on behalf' of such public agency,
subject to such terms, conditions and agreements as may be made by
and between the district and such public agency, which agreements shall
be binding on all parties thereto, and shall be enforceable in the
chancery court ss provided in Section 17 [$ 9054-67j of this act. No
such project shall be approved without the consent of the governing
authorities of each «ity or county participating in such project and the
consent of the governing authorities of each city or county within whose
boundaries such pro,Iect is to apply.

SOURCK8: Eaws, 1071, ch. 417r'5 14, sg trcrs aad atter passage  spprove4 April N,
1471!.

59054-68, AcquiIitiou ot ymperty.
To carry out the powers and authority conferred b! this aet. the

district is authorized either directly, or through the public agency invo'lved
in an approved project, to acquire land, and interests in land. prop~ rty.
and interests in property, including but not limited to rights, ~asements.
licenses, franchises, and privileges therein necessary or required to rsrry
out such approved project, The right to exercise the power of emine»r
domain shaB be exercised only by the governing bodies of the politi al
sirbdivisions within whose boundaries such approved project is to apply.
as provided for bv Chapter 3, Title 12 of the Mississippi Code of 194",
a»<~ shall be suoject to the same limitations as are now or msv hereafter r
be imposed by law.

SOU+ :KS: Law< 1471, Oa. 417, I 14, sg tram Sa4 attar i!sssagS  Spprovs4 April 14.
1871!.

isA hliaI Sasp } 400

, 5 9054-B5. Planar@ fiinCtiOliI.
In its planning functions, the district may; in its discretion, use the

Gulf Regional Planning Commission as the planning instrumentality of
the district. Each county and city within the district, including those
counties or cities not associated as members of the district, shell make
available to the district their current soning ordinances. building codes,
housing codes, subdivision regulations and all other codes vrhich such
cities or municipalities are authorized to adopt, and shall furnish the
district from time to time with copies of aH revisions, aniendmenta or
supplements to such ordinances, regulations or codes. The district ia
authorized to propose, but shall not have the power to compel, the adoption
of uniform ordinances, regulations and codes pertaining to such matters,
and mav serve as a clearing house for the dissemination of information
relating to planning matters between the counties, cities and other
municipalities within the region.

SOUR CKS: Laws, ltfl, ch. 417, $ ld, eI frora sa4 after passage  slrprove4 Lail la,
1$7l!.
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't Ilr  ! >il I'»' <, <I I» I r;I "il <'o» l t i <I » i!  'ity w I 1 !1  >> t!»' Ii'"»	>;iii»<'i:ii,«,
»i< ii>ji< I  If li>«!>ill <<1, <ii'< ll<'I' 'h!' g>'a»l<' ! the [!»wi >';i>i<! I<I>ti><>I'»x

I <! <'s ','I<'ll l ! <»1!!i< t iiii<! i »t' I il<'  iii! I'i't <!I' iin'il e»u»ly  !r < ity f »' t! i 
i!I! I'I! I <'N ll» !><» ia« ! li! tt>iN a<'l,,l»<l;<I i a><tl>oriz '<1 t.'> iNN»< r< vi »iii
1! o» < I! ~. »» t  ' < 0 r» 1!»' I' 'I'< ' 'v  '» l l <' < !! !! I «I l t »! I 'I i t  <  ' a I' I' V 0 u t I h < ' ! >» >' J! <! N ".i
I hli:I 'f,;ii»! t !»I »'t »i" ' o>' !!ic' ig ' [!>'<!i> 'I'Iy, reai, ]'!<'ts«»:I! <»' »Il>c«!
;I »� It' i«''» I  ' ill 'I> <	<! >gil t l»»N I» I Ill:i<i�» 'I' 1 v iir pl'ov!ci ' ! ~ Ill' by I'<i<»!»11»»
of s» "I cl1il I'I<'T ol' iii<'h   ou»1! <I>' ><Bc'h <'lty. h<'. ' ov<'I'» I»" b<! ! ii i of ti«
<llil, I'Ict:;I>id  'a .jl <'ol»>! y ol' <.ll x wll ill>! the I'<'g>on asst>  I»1<'c!»i a n>e!ii-
h< r >. 'the  list>'i< t, >I  !i»" ie!!>1>"lti'iy»r j !i»t >y, !nay, iii i'i »!' t!!< ir  lin-
c>'e I '» Iisl»' I <' v<' IIII ' biill is  II t h  C] I, itl'I ' t. »r <!f th«' .Oll»1 v, o! ol' tjl<
city, <ii joi»ily, t» t!> !< i<i ' ftlii<!» to t»>in«a»x region>IL iiroj«.t. approve l
i!y tiie <list>'i<t, ii»l><' lll;ill!i 'r [!>OVi t« l il! ! I<is a :t. !'' i<!i «:I»»ty O!' city
will> .I tlie > i' ~i !>» aii !«i'>le<1 ai a, !z>en>!!e>' «f thc' cliitri< t, i» !y, il!
ilii<". «'ii»>, iiii>r  iiei;il obii«i! i<>n !!o>><is of iuc.h c.ou»ty»r < ity, ill an
;1»>«l »t 1>ot lo r s  ee l iti le;1! linlit, to 1»'ovi !» fun<!i to fi»a»<:P a»y
r '"I< .,'I! p>'» j<'et I!!i! I ov<'� bv thr  lii! I irt f<» >i»y p«r!!oie which such
 '<I» I< v ol' <'i I < IN !»!w >ln'thol ize i 0>' h<'I'< aft< > may be ii»1! I » iz 'd by l>>w,
to i, . I» ' »< I'a!  Il!tigation E!oil<la of si>eh coil>ity or iurh city,

't'II "<>v< r.»iiig Ji»<ly of tiici  tiitriet, «»>l>ty or city slilll1;1�»pt a rc so!!i-
ti<i!l !«''Ial"I»' lli i»t 'lit< ill t» 1 « tl '. iai»�i f<!r ti>< !!»I'i>»i  i .'ii>1 horia <!
! Iy 1II is a<'I N!,It»<g t h ' it>1'In>lilt <If 'thv boi»is !! I'«!!oar ! co b<'  is I<' ! > wh< 'I
N» < ! i bo» ii I I' ' 1' 'v 'll »i' !!o» ii  !t gc'n 'I' I! ni!! i "ation hoii < is, iili<! >!i<  l«t i
il!i<»i wiii< i> f«> lli< I;i«tio!i v ii! be tliic< ii l>v lhc, govcr»i»g !!»<ly looki»g
t »»i,<r<! t» 1!'.e !si»<l» '<»1 iu  }> h»11<ii. tiu !I !'<'Nolt>t>O>l i!'Ial! b ' !!!lbilsh ' !
 'I»' ','I t'vr<'!" f ir «t i 'ast 11<>'   '  '!! N» '<' 'Naive w  elcs in a >i< wspap 'I
» Ii!!i,'- ll<'� <> I'I <1 <!! g '» <!ra! Ol!'c»! atn>» 1'vitllli! such eou»t y  ! I'  'lty. t!> '

»!' N»<1  !»i!i! i< >itin»i i!»>l! be nlacie;tt !east tw< nty-o'ie  Ol ! clayi
r<i tl«<bi! < Ni I foi.tii i» i>ii<1 i. i<i!i>tlo» as t1>e <1>ite 1>Pon tvhl< ii

 le>i<»> wi.' .h< 1;Iici >i bv tiic. ~ov<  »i»«body and tii< last pubii<a-
'.i <i> ~ ii>tl bc ni;><i  not, >nore than scvcii �!  lays prior to .iaic! d>tte, Jf.

1,» ti>, <1;»< ii l. f<» th as afoi<s»i<1, tli rc Nhai! b  '.'i!«� with t!»'
  l >jc Of' S»i h g»v< r»ing bndy a, prtitiO» in writing aig»«! by te>1 !! 'r-
«-», <'!0'j< ! Of' t«< cj>t >lif> ~cl Pli C.tori Of such r< giO»a! >.>ra, cO>tnty ir

, II< > ro'', <ll' !if t<' '>I !I>i»dr< d �,,'�0! ct»'>lifi, cl c l  et»1 i, w!>ieliev<'I
;;II,>1l b< til< l ii r ii»!nb< r., re<iuesting an election o	 ti:«iuestio» of
th<:-.N».>n< of s.>el> b »!cls, tl><n such bo»QN shall»ot be iiiu<6 unleis
;i;.!!a» iver� ! y t >n;I oiity of the qu;!lifze<1 electors i» inc!i re�iona! ar "I,
< i;Ill;y or <".fy v .t I»<' ih 'I' 'oil at a>1 P.Pet>0>I tO bP Oi'C c'I' '� by the Ov-
< >.:ii ' bo<ly t'or tl»>t, !!iirpoir, Notice of such < le tin» ilial! br iv li
»«i! .I,< ~ !« l« >i<». Nb;Ii! b  11 ic! .a»el <onclitctrcl ~» ]i!co»»li;lier iii pio-
vi<b, by i;<w wit'i r NI!  t to <1<'etio»N i>el<1 <»t tbe Nilbi»iiii<!i> of < ol»>ty
ol <: < l>oi»! iiii»., 1f ti>< proposit;o» .io N»!!>>zitt<cl Nil'll! i'ii! to >'ee<'ivi'.
«I pi v:t]; > ii«h <!« tin>!. th !t I>» furttic r !»'occi cli» ~'N j'<» til< isa»a>»«'
»t' i:I II b»il ',i ililil! b< t;>Ic<» for a >!< ri !r! of six �! liio»ths fro>» an !
II I I < I t ii  <lii! i of i»<j> <1< cti !n. Jf, h<»v< v< 1, no such pi titio!! iha11 br
tilr  , < r if ii> 'h   ~ i<  tioli or si>bse ti>c>!t i 1  etio» on inc!i p!'opoiition rha11
b  a ~ I nti � t ! by a»i ijority of the ct>t !!it>ed <! Petori voting t iier on, the!!
s»cl over >i» bociy shall bc authorised to proeer<1 with ti>e issu<cnee
<i! i» h bo»<ls withot>t f»rther <<!ection, Revenue bone!a sli �! bi .r clat<:

[6A Mi~ < S«pp J
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, bi. i» .i:ii fi,l i ii>1»;>liii» i>r <l<>nci!i;iti iiii, l!«i  i!iterest at iui:!i
i",i> i i, I! < li,i >;, i>li;il iiieI! pI;i  < oi f!I;«a i !vi  Iiiii or vyif l!o!!Lllii >L;<>.«' if !Iiss':ssi,>f>i, .iI!all i�:iti!i'«!<f i!<el! Liiue. or > i<i» s»i>� upo»

iiii J. >i'i'iiii, >rifi! r>i' i«il!«i<it Ii!'i!,!ii>»>, sll!III,>< iii ii!< fi r '"iif!;if ir!i! p!'iv-
i s;i<i<I il�ill Iii i,ih;,I:«>I!;>Iiy i>i iii<'h ! i»'iii,,! Il;ii,fi ill I><,'I it< i'i»i!i< <I

'I i i ' i i I ' I i i I i I i t I I   p I > « i i I I I i I ' I > i > < I y o I I i   > I I l   i i >s» I i f ' i i I i I I > o I I i I s X c>
iii «,I ili,ili 1>i ii i.i » > ili;iii <i:,i ~ <' I ! i':it< rif i!ili <i s!; <;ii » iiiiii<,' all!ill 1>«<ii'
<ill i'ii'i! I I'i>iil II i i,.i! i f ii 1>i ! 'I i>i! c!i Ii>ill ili I i y ilii I i a! > i!i' II!>«r ';if >'iifc!

i« i<i'il i>i 'f li «1>i' I;;I I I i><ill<is r>l 1 I i« ii!!>i <'. !i ii! l II I'! >y 'liiil I Iii'ii i' f 1 i<' i<i!i>i'
i<,li i <if I i >ii.i <fiili fi, iii,'ifu>'if v;:ill >!it<'i'i'il .'ii'i i iii»i <!ii,iii�>

<!i>ii li s>! !i.'iiii'if ifi>i! i 4e pi iyii ii.i se!»>a»>i<<i<! I v  ii' ll! > Ii>i!<I iy, i'>c ! 'I!L f I!iif
fi i'it l>it<'>t«sf 'o ill> >i! sf f ii 'lit'cI to ai! v .'ii !« i bo! i<1 !i! 'iy b<' >  i>' an/

l!et'ii>R iii!f. «z« '<' I!»g ci»i' �! v  a!.
X<> inf>r<st pay> i<i! shall b«videneed by >norii tf> iii o»e I'] j coupon

,>» '. neilhe! eiiii« I', ' i !ioi s<!pl!i<»:<'ntal co>q!o»s iiiii11 be p<!ru>itti>d; the
folly«sf, I»terest rnf«speeifi<.r'1 i'ii any boncls issued sl>aII not he leis th'<n
icvi i;ty I!ercent, <O~j< ', of fhi. »ii!>eit, i>iterest !ate .'pec'-'f>ed for thc sanir
1!o»<I iss<i«, S»«1! l!ci;<1s sh'>ll I!«, sold ii! iu«h manner ii»6 upoic surh
f 'ii!!s;ii LI>e «ovir»ii! ~,'>»tlio> iti< s of ph< municipality ihall deter»!in ',
pi'ovid<  I that siii' i bn»cls sl>all not be >r a greater ovr i'all !na>cimum
inl,> r>it rate to»mf,iirify tha!«i ht percent  8 jc>! per a»nuin, an i the
i»f» >«if ii<t< of any o»«. �! n.aturity shi>II »ot  x e«d eight perr;ent
f'8',i ~ p< r ani!um. 1>>,><.h intereit rate ape<!if>ed in any bid miiit be in
t»»ltipl<i of o»i-i!ightii of o»«percent �/8 of ]'jr ! or in mi>lfiples of
o»i-te»tli oi on< pe>cent j1/10 of lj '.

1'rov'. Ird, 1>r!>v< vr i, fI!;!t i»ch bo»ds sI>i!!I u!;>tare i»;inn»al instaflments
b> ii'.»I» ~ not, »iore tfian fiv< ~ �! y i>ri irou> tlie  ] ite thi'reof a»el
< >:t< i><ti»g !iot, ni<ir<' >I!;>» tfiiit;-five �,>! y ars f>oiu thi date th<reof.

VIi< ri v<»u<! bo» ls iisii< �»»d<r th  provisioni <!f tliii ii'«tion shel!
b< l»iy;ibli iol<!y < ut of. tflr. ii venues to i!e<;rue fro»L tlie opi riltio» of
t!ii;ipliri!vi rl ri «ion!I I»'oI«i!I, and tlii ti>11 faith;ii><1 cr«Iit of th<'
<liif.: ii:, > o«»ty or < ity il><<11 n<,t be pled <d tiier<for, »'<!'; iball a>iy ad
vaIoii iii f,!<x b< I< vie<I th«>i I'i!i, 5to autfiori;y, rith<r <lip«et or in>plied,
is i if«»<fed by tliii;ie; to thi ilistrict to iisue g »< ri	 obligation bonds
of tlie cliifri«t. <!s a > Iiole, or ot 'iny participatin ~ ag<»ey or e»tity >vithi»
t1! ' !'egloii, Hs  Ic'i<'r!l!i' I !!> th!i <let,

6 '»<'ral obligaf io» bondi issili'd by a! iv iissoeiatecl memb< r i:ounty
or i ity»>id«« tl!ii !let sl!;>11 bi ar dat  or dates, be i» s;«.h deno>ni!>atio»
or den»>uinatioiis, bear i»fercsf, at such ri>tc- or rat«s, iiot  > «ceding tlie
rate authorized to bc paid o>i "eneral obligation bo>ids of the state, be
1>:.y,>bie at s»eh pI;>< e i! plac«i >vithiti or avitho»t the State of LIississippi,
ih;<11 n>;ituri> at. su«li ti»!c or ti:i;cs and u>po» such terms, !yifh or >vithout
p!'>'1'll!»>n, shaII bi'!i' !ii<'.I! rcgiitr;>tio» privileges a»d shaII be substan-
ti»IIy ii! su«h for>>> i!ill;>i shaII be detcrmin«d by resoutio» of the govern-
>II'" boily <!r bod>«i iii»i»g in< Ii bonds.

'I'lii cn< ri>1 obli»",>lion bo!> Ii authorize<1 bi t1!is ««t sl>a11 not bear~ I
I r-i "I'i;if<'! ov 'i'<>11»!ax!>11»B> !>'!t 'i «st >'at ' fo»>l!turit~ tf>i'i» th«>at<' iti>t >0>.

iz><1 f<i l!i paid on ~< n«>">1  !bli citio» boi>di of ti c «oui>ty o; «ity issuin"
,i in>i'. ~ > ! b !» I s1>i<11 b 'llr n>G!'c tha>! o»i'  lg >'iite of i»ter<'st; c!L !h
hei><i i1>><II bear i»t «cif, frO>» ifs dafC to ifs st!Lfed >!Laturity date at the
int rrif, r!<te spe«if!ed in tl!e I!id; all bonds of the same maturity shall

491[ 6 A M i<! ~ s«p p I
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Ji<»I I' I Jle i,'I I 1 < rsil < <<'I I!! I <'I'<'i'I f I'»ill  Ill >  ' f 0 »»rtni'I' y; Ill! Ill'I <'I'<'i'I II '. '!'ll I I'I <<
I! i!le!! I<<! I ~ Ji io iiill  <l il Ill JJ I!< J!il! I I!J 0 i<»1lil il»! I ! I 1 v ol' ll II > I III<! Jy < x  < I

I Jr<il I J»' Ii 'ir iiif el'<'if <' i»p i» >if ti!CJ!C ! fo <ll>y s»»JI J>0!1 J 11»i y Ji<' J i>' 0» y
P<'I'IO<J li<'' .''X«''I'<! I!1~<" <I! Ie j! !

!rlf<'ri i> J!<>y!>'�'»I iJ»>IJ b<~ < v><I<~»<'<'<I I<y n!i>l'< 1 J»l» 0!i<'  I '! <.. »>J!<i I
,I»<1 Ir< Ir !<,;. <;i>ii i! J<,J»<ii i<i!!J!J< n!i'I»;1! i <»IJ!u»» i!i;i!! I» pi I r>II! I<' J; !li

I',ire i!i< i r!<<~<! foe l>ny holi<!i liii» <! ih>IJI >i<if J!< J<.ii f !i>i»
.i<'v<'>ll! p ', I <'»I. ', < !' i ! of I It  !» "JI iif 1»t 'I'<'it 0;It<' i!i<'  !JI<  ! f il' JJ! < ill»I ~
I�»<f Iiil le» ii I< ' J I !i»I»li,i!I,'I I! !! ' iol  I I» it><'Jl 1: ';! I I II ',":! I i<! !I !!<i» il> < J I
t< r'»>i <li '.Iri z >v >.ii»«;Irlf J»>1'If!ei of fI>< >»11!>a<.>;i�llfy i!»IJ! iI< f< n>n>r>c,
pyovi! <! !> It il < h!<<»i<!i ifi ilI !iot b<' in a ><.;it< r ox < i ill il»iiriiiirii !>it< >ci'
!,>Te 1o Ii» Ir>rifi >II;rr; < i�'Il> J!<reeirt  <!',:<, < p< I';»irli>nl, 1»<1 f fii >»t<'> ',i'
I",>1. <' <If » '. Iy On<' < J ! I!1!If !11'ify .SJI;1J! !>Of VXC; 'I' I <'I,',''lit p<'Vv 0»>  ff ~< ! p '1

�",< ~ I! i»',<»'<'i! I'AT<', «p<'i.'ih<'TI i» ll>iy b>cl »!»it be i» >n>!ktiJ!I<'a
or!<"i i Ji JI OL' <»> ' p 'r' I< ilf �. 3 of 1'ji ! or irl >»I>if>pk<'a of  » ti'-terlth ok
i»1<' ! <<'I'<'I'» 1.   1 !  J <!f ! ~I

I 'I'<!vi ! <I, Jli!'I'v<'v<'I', C Ii>lf .'I'»<'Jl bo»  i .'<!III!! n'lri I ill' ' I! I AHA»il! 1»i!i<Ill>l '111!i
ir lilli�»of, rii I f J;I» ffv  ,!y y »I', fi'Onl 1!1 CI<!t ' J!!<'I' <>J

Iii>f Ii> ii < f Ji;<ri 1 !ii>'fy-fiv<  'I !! y 'll>'i I'!'0>n tJii  I;i! <! I !!i>' 'of'.
'I'Jii I'< v, »<><~ k> »><!i ris»<~<I Il»�< 0 fli<~ p!'oylar<»I of fJi>i s< vfii!ri ihl!J!

I!< !!!iy;il!! i»Ji Ji i>«f «!' I I!i I < v< ~ >iil<.i to 'i<:i I'n<»''I o!n t7>< op< r'<f.ro» of'
I II<','< p Jili iy«' I I'<',,' i <i!re>I << I' < ',<' :f, »lick CJ! '. fil! I ! ! I' Jl a»�  ',I'<' ! I f 0! f !l <'
,I>i< i i< i,, Ii!i>y» < '.f! i!<I I!»<rt J>e J!Ie IJ;< I tki< r iot, no! AJinJJ niy Ii !
vnhil <»i,ii k!e I< vr< c! LJI<'I'<'f'or. Xo one!>o> ity, < i>I» r  Iir«!t on !nip!in<!,
Ii < st<»I<I«i J!y f J;Ii I,< t fo thi ciiatriet to ivan<i,i »< >'al 0J	>patio.> bo>!cli
<!i I!i< iJ;. r.i I Ai;< >v'.><!I<, ol' of any p;rr'>i ip<>ti.>'�':I«eney or e»tity n'ithin
>!I< I'< ~~~'!Oi, Ila  , 'i<'I'lb<'il >ri IJ!Ii a<'t,

f «'i<<'I I< . 0!!! I "!I f I<» I !�1»!i !'I!» ' I by li >y i!iio<.'I'I <' I nlc'1.< her' <'o»nf y 01'
1 l«i,<<1 iii!IIJ .'!<~I>! <I;lt<' ol'  I!Il< i, bi iri ii!< I! <I  Ilo>!»n;>f10»

< <n <I<'i i 0 I I iii! i<!rii Ji<,i i i » T<'I'<sst 'iLt 'ill 'IE I'<'lt<' <<i' >'<I  'i, ii »1. <'2<roc �in�~
I",il <' .» ' > I I <!>'!/i.r' ,> <! .!<' J!!I »I orl ~«' !I> <' I' ll! <!k>J! ~~><!I'!ll !�11<Ii 0! t JI ' it!it ',

f!<' J!ay!i '.  ' !I f. +1.<' i ! !J!I<' ' or' p! IL<' 'i 0 >f hl!'I  !I' ' I I I JIOI! f f! <' it!if   of
LI ',isiiii J!r!., iJ»I! J i;i;IT»1<. At i<!c Ji ti!rr< ol ti>r!<.i;r» J l>J>oi»II  I> tc > mi,

oi < '.>,JIOII> J»  »«iiilii, AJ!;!I! bc A! i"i<!i i   «islration p>'iv iI< ~ s And
iJ!ir!! b< i»J»>;<»JJ;I! Jy ir> ir  'I> fo> m;III;>i ih:iI! b«,< t<.rmin< cI by >'esoIn-
f I 0'll of T .' ' ' '-~ !v<'I'>!! I x~~ i!oi l'v i	' bo I>c'i ! Iii »» '' s1!<' 'I Jxi!»TIi.

I Ji <' '" '', I <",ir < 0 I!.; ''' < f io» !�» ,s il»1 J < >I'Ii'<  I by ', ii la A :f, sr'»l I! »Of I! 'al'
Ii ''I'«','.  I' < V<'I"1,' J IrillY <iiil> lil I»ter p!it I' lf<' f <I ! >1 lt>ir i!,' f J1!Ill tile i"If ' '<»tJ>or-
i7«i >0 J< J!:IJ<J <»I i >,< I»>! ObIi «I<f10!> b<>i!<Ii of > Ji«oiinry <!! I rfy iiiliin«
iiilrl '... ~ b<»i<! i !,i!! !!»I!!' »10i' ' 'I!Ii<» on<'   I ! "Il<'  if I!>i.e!'Oaf,' <'li'll
J!<!>1<1 iJ»' J I! <'i!a I i> »I'i'~'i I I'olcl Its  Jr<1<' 10 I> i ~ I » f <' I >l>I<r»l'I >y  I!<t < At
1!Ii i!>>< I . l r il< .ir < i ilf«'! i.'i > !i<, I!i<1;:IJJ k!<»I<J» r!t r'«I an»>c' >rl i!»I.ity .ih»J!
i!;i:; '»< �r!i '»l «" ,i»1<» «t ",i.<>'.il <J,lf < fc> !»ui.ii. Jfy; ><II I»f i <. f c< er»-

I» I i, I !I !!<I! i <! ~ i» I aii'<' ! iJ! Il I J J!i' Jiiiv»! !J I' x '>i < III »tli»'l J! V <<I' !i< I liili<J I V,
< !! « ii! 1' » <. 1 Ji  ri<'i' <ill I'I'<"» <'oi!J!<i» >I > ti<< Ji<'cl ! 0;iriy sn<'h E!i	! I
! i<i';1<iv p<'I': I<. I.< 1 "! f' '«' Jill,', <I»<'  ! I yi'III',

i»f I' il. I!;i y<:i ii!. AJi;<I! k!< i vi li rie  ! J!y m >>'< th;l!l o!i   I I eonpon
,i!i<I ii< IIJ'I'I'  'Iili«''I ~ «'J»ov illJ!pI<'m<'I!1.'>I  '.»»J!on,i i!<A!I b<' J»'I'lliitti' I; tJ!e

ir: <,i.if ri<1< if><eif.«J for aliy k!o»<li iiiu<r! ikl 1I!»c>f Ji, J<iis than
'!it y I < 0  ellt I r�'ii' ,of tkle hi hest infer eit rat - spec ifi« I !'0< tJI<: st<me

Jio»,I lai»<i,
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1"iicli ir>lci'«st ra><: .~!>ceified ir>any bid must b<' in mu!ti!>,'< s of on@-
«i�!ill< of o»< p< re< ril �!S of 1«ju! or i>i >nultipl<s of on<-t< iitli of one
p< rc< i: f. �/1U of 1'�!, ar>d a zero rate of' i»tervst cann<>r b< named,

1'novi<!«'1, l«>iv< v< i. tliiit si>< li bor><1s sha	 ni<iti>rv in <ir:i »<>1 i»st;r	-
rr>v»>s b< iii»ii> ~ in:i»'c tliari rive  o! y«.irs from th<! <1;it< ili<rvnf ai>d
«xt«rr<lin ~ riot r>.or< tl<»> twe>rrv-fiv< �>! years fror» t!ic. <!;<to t!ivreof.
Huc!> boiids sli,ili;>« ' ner;il obligations c>t' s',>ch c<>unty or su< l. city a»d
for thc. p ivm, ri> <> s»<:!> b<»iris .»<1 t!i< int< rest r!i< rc aii tli< i'»ll fiii>1>,
«r«lit ai«l r< s<>ii> < «.-; f s»< <> < ounty or sii<.h city s!I<i>< b ' !'rvvoc<ah!!
p!«1 ~ <.. <in<i ir si:;<ll 1>< r!r< ii;i»<!story d»ty of rh«<>v<i>;iri�ho<i! of
s>L<:h cor>ritv ol' .ili '>>  '.'y ro <i>i>>!>a!	 levy o>1 till t>r><>r/!iv prop<'rty w>till<>1
s»vh coiinry oi. s»cli city an;><1 viilorvr» t;ix suffieiei>t. to;iay for 'si>ch
bonds; » tlicy imiliii <-, ar>d thc i>rtervst fhvrvon as t1iv san;c. beconies

Tl>«;>io«< ls ol such 1<ix levy >ih:ill bv used for >io ot!:er purpose.
Tn its cliscre<.ior>, i!«govvr»ing body of sii<li county or c:ity m>ry also
plrd <c for flic p;ivn« i r of suc!> bo>ids a>id thc interest th<rcor the reve»ues
from a»y 'ipl!rov«l i <;.ior>al p. oject.

A	 boii<ls i:,ir>«< i:»dir t!>is act shall b< signed by th«presiding
offi<rcr of t,h< ov<;r,i.> ~ bo<.'y or bo<iics issui>rg th<! siinie, ai>d l.lie offircia!
sc;il or a<als of si:<1> «ovvrni>i«body or bodies s!iall be affix«c! thereto,
attested by t!i< cl< r!c or secretary of suc.h governing bocly or bodies.
The int<.rest c<»r!>o»s to be at>ached to such boiids may be <x<cuted by
the fa< simil< si n;itin.rs of saic!. office>'s. whenever ariy such bor>cls shall
have bern sigr!vd by t! e offi<.rrs herein desi noted to si n the bonds >vho
werc in offic<i s.t tl« ti>ne of such signing but who niay hav<i ceased to
bc siich officer liri<>i ',o the sale- and delivery of such boncls, or ivho may
riot h ivc been ii> ol':«! on the date such bonds inay bviir, thc si< natures
of suc l> off'evrs ',ipoii siich bon<'ls ancl coupons shall nvvrrthe]ess b<, valid
and, sufii< imit i'<>r:>!I purpos<s and have the same efT«ct as ii the person
so officio!!y si »ing siieh bonds had rernai»ed. in office until the deliver ~
of t!ie same to th< 1»ir chaser or had been in oQee ori thc datv such bonds
may b<.;ir,

A!l b<>r><ls 'iri<l i>it< i < st eonpo»s issr>cd u»dcr the provisioiis of this act
ar>d;r	»otvs or <>tl, r obli�;itio»s authorized her<'in, sliall !i;>v«and are
hereby dec!sr> d r<> liiivc a!l t!ie qualities and inciclcnts oi' negotiable
instri»»<»ts»ii<1< r .1«U>>ifo>n! Conimereial Code of the stat< of 11is-
sissil>pi. Ri«:!r bo;i<is and income therefrom and all »otes or other obli-
gatio»s:»>thorizcd !i«rein shall be exempt froni all taxatioi> ivithin the
Htate of IIississippi.

Thc goverrii»g l>o<!y or bodies issui>rg such bonds shall sell such bonds
in su<i!i in:i»ii< r iiiiil for su<ih prier as it or they may deter»!ine to be
f<ir t!i< li<st i»r< r< i of said gov iiiirig bo<ly or bodies, bnt »o such saIe
sli;ill h< inn<1< >it;, lii i<i« less t!r;r» 1>iir pl<is i>cerned i>ir<rist to date of
<1<iiv< ry of 1!>< l><«i«s of tli«purr!>;is< r'. No>ice of tl>< sal«>l' iiiy sire!i
boricl» sli;ill b< piil>lis!ird at !v:>st oii< tim<»ot less than tiii �0! days
prior to tlii <i>it< <>1 sile, and shrr!! l>c publish«l in a, >rvi>s»ap i publis!i«el
i» >i>i<i !>rivi>i" «ri> ral cirvulatio» withir> such regio>ral <i> < ii, county
or cify.

Tl>ii prov«d» ol' siieh bo>ids shali bv paid into a special fiind or funds
in ba»les cii>:i!if!i«<l <o aet as depositorivs in such re~~io»rrl iir«ii, count/
or city,;>rrd may l>«deposited, invested, and disbursed as s t out in t1ie
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:I "rct' r., err I e I' t',',! I I!i ' I ti iilt'll tipp!'0 v 'd I!!'o!tt ' I, I h ' !!I'ot't' ' ls of rii'l«h
boritli ih,>I, !!t  lit tl it!lt ly for t!rr prri p<»rs for. ivh!eh th< y iv ~I  t issu«l,
i»It'i ii, rr>it irrlrt ilti,:1»<! tl!  re lt t »Ir>r«ofr rrrt Oiitatiliit!ii!g b i»Cli, «iiCl
.i!i»l! !tr t!iibiii. t,l iip iii r»'<icr o!' tli< ov  >»i», ho ly or b�<ii< i iv!th .iilt'.h
r 'st "it' ' .  '». l I I ' iy, <is I I«' r 'solllt 1o» ol' 1'it i ! I » t Ious Iiii 'I' I io I'i 'till « t!l t iss �-
".»t't' tt,' i ! It' 1! till< !i »!l!'t !! l'0'VI d '. 1 f I I«proc�   t rI i of sii   h 4 ii! ls, bv err' 1l'
 > t;,! ',1!,ili »i t» ot!itiivise, i!i;ill b leii Ih;I» the coit <it' t!r< p»rpo;<.
fol' u hit'll Iht'! ivt'I' ' issr>t'd, kl!!d. tlic ! e I et'»ll»'" of Ai!y oltts!rllidi>«boil li,
u!'lit'i t»!l '!'!v  it' pl'ovl� 'd iu t!«r< .ioli<t io»  ir resolutioi>i  I il I !iorixi! g

iiiir. »«< o! . » !i hoi!ds, «c1clitioi»i! bo»cIi niay in li!;e n»i»!lel' l! l
I is lit «1 I t! p 1'ov « I ' t ll ' » ill onnt 0 1' sl > ; h � '! I  'l t VV! I le1!r ir» I t'ss 0'th  trvv Is !
provitlt tl i» t!«rr iol»I io» or r sol»tioiis;i»I!iorizi»« t!r  iss>!ane<t i>f
1!ol«li, . ii'ill Li  �< i»<d t'o br, of t!i< siiin< iss»i anc1 s!i»11 bc <»titled io
!»>ynit'. I I'I'o~n t:it s;lni  f»lids iv!th<! !t, p>' f<'I'�>ct or pri rrity of t'!ie bone!s
I!i..it iiii«� for I!i< in»i< purpos t; provided, ho!v ver, that i»e!i 0ddition,tl
 >o»<:i;isric<1 s!i;i!l iiot exceed ten prree»t �0';I ! of the Iinlount of tl <
oii ri»;Il iis»t. 1!' tlir proceeds oi' t!ie ho»ds of any issii< shall exceed

rii«ttiiilt r «I>;I!'t l f<»' t1ic p»rpoii for ivhie!r the bonds xvere issue�,
I.!it iiiili!iis ih,iII h p;Ii l i!>to thr f»!icl estab!i. h« l for t!ie pay»lent  tf
Il>t~ !rr'I «t'Ipif!  '!I t»1� t!it' »>t '!'Cat on s»eh bOi!�s.

i»;irriit iptrittri  r!' I!rt. iss»a»ce of t!i«lrfi»i> iv< boP<1S;I»t!roric � by
I lili;It':', >lilv i!it'h  ' r'II!!tv or < it y inl v issu< i»I r !'im c  I'I i fit;>t  s. 'Rlt  h
irrtt i i»« I!i'.It;i!<i i!i;II! bt i>i such forin, coiit rtii sile!i t< r»ii,  o»clitio! s
it i pi o t iiior ii, ',! '.i t- s«ch dat ' or dtitr i, 	»d c v it It'rice srich;it r <' '»!ent c 1'

rt t »1 iiti, r I;.'i»< to I.!ieir disch; !'gc by p;iy!nent or by thr d liver>
of tli ! <.'t !i»itivtt ht»«1s, as s» h county or city bi' resoliition of iti goveri-
iti " bot!y nil>> Ir't< rminC. A! I S» :h bO»ds, 1!<>.  .S Or Cthe> ObligatianS
,iri!!iorist <1 her  iir, !»ay be iss» d xvithont ai!y  tther pro   r <1>ng» or the
!«>!!.! .!I.'Ir�~ cf a»y trl!r r con !itions or thirlgs oth  i than those proceeding'I,
col'1�iticri>i a»el; !>in.s iv!iich arc spet if>ed or rt <!aired by this act, 2'1
bt»: !i '.-iiltd»nc!< r t!ie «»! hority of this act s! t»ll bc v!!ir!! t t<1 in t!ir
tr!»lr!;<! t coi»I of !»~y co»iity involved in a»,rpproved ii! oje< t, or i i

, i!y i»! t !i <1 ii> rrl tipprovrc1 project ii !oealec1, i»rt! i» th  case"-
of i!i o ti' !II r!  '!Ii<.i ! i .; teil ii! r!if < rr»t.   r!ni!tit s, then !i! < i!!rt r <o»i>t>,
u it!> ii!1;riiblict «�'«irt it,i i!>vo!v <1 ii> i>le	 ripprnvt <1 projrt I, I>  i» e !!»i ti< i
I<r I!rt i,rli<lati ti; pi 1<   t <1ir> s, davit!> tl>t t'ill! ri«h! I<> ii»i'!» r y iri ir>Ir > st

.'i!t Itjt I ti<»ti Ih< rt r<t, i>i I!ir ma»1!t 1 tiricl ii'I	 t!r< !' >I't t;>riel   I!' i I.
;>I't vit!t; rroxv !ri  "!I lpt r 1, Tit!  �, l! issiiii!r;ri L'o l<' o!' !',�'1, a»� ir '
Ir t'>' ! Ir»." I';i!i:t'tr I '<I   Ii<' 'I 1 rl>s .!-'!!'! � III I i+'I I'or' tht' vi ! «lrr! Itr!r t!I t  !lint i,

 !<i! <;r't;iii� r!th 'r ho»<I». P! tvr<lrtl rrr.lr« ~ r, Ilr;rt. Ir!I
t! I!;t  't rtrr i 'o rlr!v rrr,rl I t I'i I't't >t»r~r 'Io I ri ' is'trit»it't'  »d i�!t  tr ilit'll L!trrrrl i

!!t,', '<', ! I I, «',,It'tl,'I r«I t It  t'I'I'ii!! I<'� hv t!it' chllrrct !'y  '0'>I I' t, I i! 'I II ' vrr ll lil-
Iirrr: r!: « .  I!Ii '.::;it! iii I«! <rI!it r rrr>rrz«'!, t�1<!»II I'i ehti OI';!it p;1>'Iir ~

I! ' ' t r' i 'I'v ' 'r,'I ll� >lot I o!' 't'I ost  I, I  ir t !> c !It » I i;1 r b< f<» t I !it. i:	 ti» c  I",
t'trrir'I <!I' I,',   'r'!rr!'. 't'I,O> I.'1 V<1 'Cit>O!J,

lri i«!t;i;trri to I!i<»ir"t!>tr� of isi»i» ~ bori ls prot i<lcd lie> <ti», rii>y coul>ti
-r I il 1 i:r  y, i!' r»t!'I<!!'izt' ! by I rw, isilir bonds iir:cler a!iy OE!rt'1' ' e» 'rat
crr ..I; i;rl !i>~vs to seeilie fn»cls for t!ie pnrposrs ot' fundin i» .!> p!'oj<' t,

Tli«!cetrict is a!> agr'»cy ai!d i»itr»!n<nt;!lit~ of the itatr»»d s!i i!I
a!!c1 t'!tilt>>l trrr rtgt'» 'v ctf thr sti� ' alt all t>«'t 's Av!l>!r 8 'tl>r" irf, th '

: t c;t-est  r.' itnd for a»d on be!ialf of any public a c..n< y in the pert'<!i mane t
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Of I'l,';Ov 'I'»»1 '»>nl I ii!1<! 'Ilo»,;I» l Sl>I>ll l!ave t!ii s,irlii,»! lnu!>ity !'r<ilii 'ili
iie I >! I! il i  lo '! I! ii! I!,ib li<!;i I >»Cy fOr ty!> i eli it is;i< t ii:", < C<:  pt i! li . i-
ll>bell>  e i>i><1 lii'I'<'>il>lj> 'r !>I'i>vlclec1.

Ti;«1>iatriet O»<I;,.'1;>s!<> i,>ted lni »lb  I'S thi!«il' .!Ii,>ll li' V !Ii <1 >i i!I
Li.< p»ver to < I:.'<ii i ir> iii:,iii ery eo»lt by»la»c!;ir»il!i iii;i<1<ii;io» t<> ii«
ei I 'I »I.!1>ii' I!'1EI « , i «! i!I >L'I iii 0 i «, » Such  !'O>l!' s. all 1 ~~~~>>l >'I ~i!! I S Ol >'i~i~!Lt! >> I
,I<' io. <>f 1!le <I.,i! I'ii t  !!' »s!i!i:;It 'cl eo!1»ty OI' e>ty xvlt!i !illy pilbli<' «'>'e>» y,
<' < r I' I! < > I'> l l i o I I, I i I' I > e I'!   I: i i»I < '! ' 0 I' elle! I p I I I' 1 i  i. i <' » I l> y sue', b e s > 1 e d» I > 1< « I I I

»il I! 92';i >nil ii. Li,e <'.>,,I !  'I'v  'o»1'' c>t !lily I; >Ii I'r y Ii! 11>e <1>stl ii't
iuiyiii ";;>iii! ii<ti;>Ii I," tii. s>LI>;;eet matt< > Of a»y !Lie! suit; in any Siiit

»i>i.'I, t!i< di!: i '' s< I'Vi<>«' !> jE>'Oeess '.»ILV be 1!a i by !< ryin" thC; e!:e<ii-
ri<«lireetOr OL Li«'  li!lt'li.t i>I' the eliiii!'»ill>L Ot':!;e "overi!i» > bO 'ly i>f
t.ji< ili..li';i t,. 1'Iiiyiili <I, t'«riI,<!, t!iat i» <iiai S <v!Li re tli«!i«»<!Ci'y COL»'1
<> j»1 >I'<' 'I ll ln OI; '  'ii«n>y rll I ' iir>VC' lar i! ! I ation Oi' t!i <. s>E!>j e .t matt >r iit
. I>y,'I'1ii»i, tlli < li ii i < i y «>!>it of < ithe> < ouri>y n>1>y < xe!  .is  i x<.!«!.'v<
, i! ri.'<I >I'I I >il ill!i I iil! !i;!:", I ' i li ying l>» ir>I<'r<'>lb t!LCI'I'L»,'i!i!ill b ! i»ii<1 !
ii,'i I'I I<".i 1 I> tli<' p>'o i<'e<!»!i~is.

p< i!oii,i, i! i> v<i! l!E ir jnd~«>E>e»t or  lc i!ion of tj!i ~«>v r!Lj»~'
of tl><! di!L I'iel. Oi'  >t «li as!ociilti <1 co>i»>y o!'   ity i»vol v  d in:i i!

i l>I>r >4 i'<I pl'0 j<'t.'t.. »!iiv !Ipp 'i>I th .refronE Evithii> ten � 0r �ay! fron! t lic
I i!i I I' 1 i!i'>  'ot t<> I lii' r!!i>i> ec >'1   ourt of i»>y county <vithi» tl>e di!tri  t
II. vi»«,j;1> i!<!i<> ii»> ot' tl>  s!;I!!e«t n>alt<'r, and >O'Ly er>!bO<ly the fl>e>.;,
,ji' l�"r»<»t li»� <Ii I:i!i<>n iii,i 1!'ll of e>;ceptions Lv!>ie!I !jiall be si "ned by
I 1'.< p< >!!ol!s:>< tir'. ~:E!  !11;ii> ili:.» Or LhC preSi lin' OTTi;<'1' Of tl> ' eOLEnty
r' < itE of t!ie <>v< rilin ' 1E<>ilv of thc clistriet; a»c1 t!ie executive director

of <1>i di!tri<!t or th  «I r!c o !l>ch county or city s'li;Lll trans»>it thc bi!I
<>f < ze< ption! to I.h< h;ii>e< r, <.Ourt;Et o>lee an� tlic «onrt alla	 eith<'r
irE term tir>lc or va  atiol> he;:r !m� �<! e>'mine the sa>n  011 the ea!e
;!rose»ted by thi bill of  >cei p>ions as a!i;>ppellate e<i;irt, a»<l sh;>I! affir»>
or rivi>!<! tlii ji>d >ii iit; arid if the j>> !~rue>>t be rever!<d, th  chancery
eo;ii't !li;ill re>»I ! siii 1, ji«l "»;ent as sho»ld have b> <1> re» lered, a»<l
eei'tify tlie s,!!,« to tji< di!t-i<,t or cou»ty or city, a»el costs shall be
>i<">rd cl «! in ot!!er:;La< s. T!>< district or 'i»y asso<.int«1 niembir thereof
>ri iy < li>1>loy eou»sel:o  leferi l such appeals or dcfc»<1 or prosecute any
s»it, to be paiil oiit of thc fii»<ls of thc distric:t or su .!i county or city,
=' »y s>><'h I>ppe><!»>ay be hearcl and deter>»i»cd i» vaeatio!L in the dis-
Cri.tio» Of the COurt On mOtiO» Of any party !End Evritt<'n »Otiee fOr ten
�0~ d<>y! to the other party or parties <>r thc attori>cy of record, a»d
t!ii lie,ii i»g of s;L»>c 	>all b< h 'I 'I in thc coL>nty xvhere th<' suit is pe!Edi>Eg,
E>n! ss t!>e»d�i  in 1!is nrd<.r !hall otherivise direct.

I'iovided, !>oiviiviir. th;>t »o appeals sjiall be take» 1!rou> a»y o>der
ri!i>till< to  »' il l<!L<	'isi» thi is!ua»  ' of bo»ds; tiles<' rnatter'! shall be
1»"ii l iii t!ie !i!iiiir»ir !irovld<' ! by Re .t>or> 17 [g~!!Oo4-t�] of this aet.

sOURcKs: Laws, 1971, oh. 517, g 17, eff from ar>d after passage  approved April 14,
19711.

cROss REEEREN<.rs; ll sow-."-! thts title,

! 005~-6S, Limits,tions.

XO»rit!Lstr>i><li» tl;< pn>Vers:,!>d IiL>t!io!ity eO;>f lr,d <>n t!le dist>'iet
IEE > j>is;« t, it i, n<>t t i!i i»t<'»t of thi! «<t to ll»lit,;il>rid i, rc!triet, o>
iiiirt;lil;iny < misting pOiv< r gr;I»ted tO any r!E»»ieip;L!itE by !aery, but tO

[6A!Vli»s S <!>p! 495



GULP REGI01TAL DIST: FACTg~ ".>1>,> .' � 69 Title 33

>~ 60" .'-8cJ. COnStit11<, Offality.
lf;rr>v s,»IOI'Irr, <.I»use, paragraph, section or portion of this act sha11

be J!i l<1 u»«»»'.it«tio!!aI by a court of eoulJ>ctent ~urisdi<.tion, the !e-
!n;lin I, r of tiri» act slr<lll bc. and renlain in f»',J force a»� effect.

SOURCES: Laws, 1971, ch. 517, ii 19, eff from and after passage  approved Aprff l.4,
1971!.

qs 90"" 70. ilme11d111911tS.
TJ.i '«rt sJ!a.'1 n<,v<r be anlended unless this act is brought forxva:.d

ir! iis c!!ti!'c y.
SOURCES; Lowe, 1971, ch. 517, Ji 20, eff frOm and after paseage  apprOVed Aprif 14,

1971!.

90.'"=71. Sh.o t title.
«ct !'.;ay be referred to as the "GuJf R<gional District .Kct."

SOURCES: Laws, 1971, ch. 517, Jl 21, off from ar!d after passage  approved April 14,
192!i,

J>!cv:;I, a 1< Jiii Jr JJII'O«JI >vJ!icJ! !nrr»icii>!iiihS may mo!c cf&<J JVciy
p, I I'<: I» II» ir I!vr I»»»»I.;	 ar!d c»I por;<fc f'»II<.!ious, I<»<1 ti!< provisi<>r!s

I".I~ II», sir» ll J>c <:II	!!riatrvc', a<i<1!l !o»al> «»<I sul!l!J '!I»'»'I!tl. ibotl'vlth-
sl,l I'.I .. It'" I! I'OV!err>»S Oi I hia «Ct 1 O tl! '   <>»'I I rrr'r', I< !Zlu!ri<'IJ!I<lity SJ!ail !!Ot
b r r ~,ui!'«1 I<> ««Ir» ti!<r approval by ti!c  Jistrict ol' arly f<'asibility

J!l.l»s, <r! p! ojc<.ts xvJ!i<IJ! tJ!c»I»r!icil>;<lily n!ay eh < t to !!nci< rt! Jc»
sr I >', c. I clv. L'I 1!c!'<'v<'I' any pr!bl!<r Ir g<'Il<'I<'s <I I'<' I! 0Ã <tr!tilol'Izc'� Io lrn»
xvII Jr»! irr'!' Ii!II!ri ;il>HJ>t>cs! l<!!<1 ul!<]P!'1:!Jc<' i>I' Iieet!I, 'fir 'I! sr!cJI luu!llc!pl<1.
ili 's I rory Jcr'1 � J>I'o<:«d»»clcr suci! «< II< r!>J JII',rs, or !!ray  'lect to coo!e
!vr ! II'rI f JI<' Jl! ovisio!!s ot' tiris !Ict, V<>! vvifl»t.;!I!ding >! I!y rc adulation or
I r <II'. ' »» Irt OJ' I!ny fccleral agency to tJI<.  O!rt! a!y, tl!c govr.min~ bo iy
ui' tir  list! i<;t el!ail not act for or on b 'half of any public agency of ! Jle
<list> ,'<.t in its cli alings ivith sucll federal I!gr ney v<itJ!out the exp!'r ss
co»s Ir t of the pllblic agency involved. lt is the intent. of this act tl at
,ir< gr>vcr»i»g body o' .the district slrall not b< vested ivith any gove!'!I-
mc»I;:1 po<vc!s or fu»etions other tlran tl!ose voluntarily conferred upon
it 1>y J>»bJ:c a e»ei<s i» the manner provided i;l this a<!t,

SOURCES: Laws, 1971, ch. 517, g 18, eff from and after passage  approved April 14,
1971!.
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LOUIS IANA

ENROLLED BILI

1,970 R.S.

Regular Session, 1970
SENATE CONCURRENT RESOLUTION 80, 8
BY: MESSRS. JOHNSTON, GUSTE, SMOTHER AND NUNEZ AND

REP. LAURICELLA

A CONCURRENT RESOLUTION

To create and establish the Joint Legislative
Committee an Environmental +ality; Eo provide
for the membership of said Committee; to propose that
legislation relating to the control of the environment
and the control of pollution of the air and the water
may be referred to said Committee for study and
consideration; to provide for a full committee report;
to provide for the payment of per diem and. travel
expenses for members of the Committee; to authorize the
employment of consultants and clerical personnel and
to provide for their compensation; to authorize said
Committee to receive, accept and expend funds made
available from outside the itate government; to provide
for the power of subpoena; and to require all
governmentalqgencies to cooperate with the Committee.

WHEREAS, the citizens of this State and of the United
States have become increasingly aware of pollution of the
air and water ae well 'as other environmental hazards to the
health and well being of oux' people; and

WHEREAS, there is a clear and present danger to
human ecology in the state of Louisiana resulting from
the pressures of modex'n society and its ever-increasing
technology; and

WHEREAS, the problem of controlling the environment
is vested in numerous agencies of state and local government;
and

WHEREAS, the costs of pollution and environmental
control must be weighed against the benefits to be derived
from such control; and

WHEREAS, the technical aspects of effective control
of pollution and environmental control are vastly complex,
both in respect to the techniques and impacts, require
extensive research and deliberate consideration; and

WHEREAS, adequate data in respect to such techniques
and impacts are not now available to the I.egislatuxe of
the S t ate o f Louis iana; and



NKRKAS, action on the part of the legislature might
be misleading without a clear perspective in regard to
balancing the equiti,es and interests of all segments of our
population.

NOR THEREFORE BE IT RESOLVED by the Legislature of
Louisiana, the Senate and House of Representatives concurring,
that an interim point committee of the Legislature of
Louisiana, to be known as The Joint Legislative
Colmaittee on Environmental Quality, be and said Committee
is hereby created and established to be composed of the
Lieutenant Governor, the Speaker of the Hoarse of Representa-
tives ~ four �! members of the Houee of Representatives
designated by the Speaker thereof, and three �! members of the
Senate designated by the Lieutenant Governor.

BE IT FURTHER RESOLVED that all proposed legislation
relating to the control of the environment and control of
pollution of the air and water, except that which is considered
to be of an emergency nature may be referred to the Committee
herein created for consideration and in considering such
proposed legislation, said committee shall hold public
hearings on such proposed legislation and afford all
interested persons a full opportunity to be heard.

BE TT FURTHER RESOLVED that after full study of
such proposed legislation, the Committee herein created
and established shall file a full report, in writing, to
the Senate and House of Representatives on or before Hay 1,
1971, such report to include comprehensive recommendations
in respect to the public policy to be pursued by the
Legislature and by the State in respect to the sub]ect
matter of this resolution.

BE IT FURTHER RZSOLVKD that the members of the
Committee created herein, except the Lieutenant Governor,
shall receive the same per diem and travel allowance in
the performance of their du ies as is provided for members
of the Legislature and that such per diem and travel
allowances herein authorized. and. all other expenses of the
Committee shall be paid out of funds available to the
presiding officers of the two Houses of t' he Legislature
for the expenses of the Legislature and Interim Committees.

BE IT FURTHER RESOLVED that the Committee herein
created shall be authorized to retain the services of
consultants, clerical personnel and such other employees
as may be necessary to accomplish the purposes of this
Resolution and said consultants and employees shall be paid
from the same source as the per diem and travel allowances
hereinabove provided for members of this Committee.

SK IT FURTHER RFSOLVED that said Committee be and it
is hereby authorized to receive, accept and expend any
funds made available from sources outside of the state
government.



BK IT FURTHER RESOLVED that every Department, Commission,
Board, Agency, Officer and employee of the state government
of Louisiana shall furnish the Committee, upon request, any
information, records, documents and other data as the
Committee may deem proper for accomplishment of the purposes
for which it is created.

BE IT FURTHER RESOLVED that the Committee herein
created shall have the power and authority to hold
public hearings at any place in Louisiana, to subpoena
witnesses, administer oaths, require the production of
books and records and to do all other things necessary
to accomplish the purposesof this Resolution.

BE IT FURTHER RESOLVED that the Committee herein
created shall have the power to punish for contempt and to
provide for the prosecution of any individual who is guilty
of refusal to testify, as well as any individual who commits
perJury before such Committee,

LIEUTENANT GOVERNOR AND PRESIDKVZ OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES



ACT 35-1971

Regular Session, 19?1

HOUSE BILL No. 11S

H.B. No. 118

By Messrs. Beeson, Bel, Fulco and Hollins and
Senators Nunez, Oubre and Johnston;

AN ACT

To amend Title 51 of the Louisiana Revised Statutes of 1950, to add thereto a
new chapter ta be designated as Chapter 12, comprising R.S. 51:1361 through
R.S. 51;1365, both inclusive, ta provide for� the creation of the Louisiana
Advisory Commission on Coastal and Marine Resources, to appropriate the sum
of Fifty Thousand  $50,000.00! Dollars from the General Fund of the state
for the fisca' year 1971-1972 ta said Commission, and to provide otherwise
with respect thereto.

Be it enacted by the Legislature of Louisiana:

Section 1. Chapter 12 of Title 51 of the Louisiana Revised Statutes of 1950,
comprising R.S. 51:1361 through R.S. 51;1365, both inclusive, is hereby enacted
to read as follows:

CHApTER 12. Louisiana Coast and Marine Resources Conservation end Development

$ 1361. Definitions

A. The term "marine science" shall mean scientific research engineering, and
technological development related to the coastal zone, the marine «nvironment
and coastal and marine resources.

B. The term "coastal zone" shall mean the lands, waters, tide «nd submerged
lands, bays, estuaries, marshes, coastal and intertidal areas, harbors, lagoons,
inshore waters; and ci.annels landward of the outer limit of the territorial sea
of the United States o of the state of Louisiana, or of other waters sub]ect to
the !urisdiction of Louisiana where greater than the territorial sea of the
United States, and extending inland to the landward extent of marine influences.

D. The term "marine environmen " means the ocean and the seabed and subsoil
of submarine areas,

E, The term "coastal and marine resources" shall include, without limitation,
living resources, non-living resources, recreational uses, shoreline development,
wildlife and estuarine preservation, transportation and water resources which may
be adversely affected by waste.

* Act No. 35, approved June ll, 1971  Regular Session, 1971! La, Revised Statutes,
Title 51, $$ 1361-65.

C. The term "l andward extent of marine influences" means the area extending
landward from the high water mark which -n contemplation of human activities and
natural ecology may ".>e considered to come under the influence of the ad]scent sea.



$ 1362. Ob!ectives of Caastal Zone Management Plan

A Louisiana Coastal Zane Management Plan shall be developed sa as ta contribute
to the following objectives:

�! The orderly and responsible development and utilization of coastal and
marine resouxces;

�! The protection of the values of natural systems in the coastal zone, pro-
iding for accommodation of developmentaL uses in ways which minimize destruction
f the values of natural systems;

�! The advancement af education, research; and training in the marine sciences,
nd the expansion of human knowledge of the coastal zone, marine environment and
oastal and marine resources;

�! The development of the role of the state of Louisiana as a Lsader in the
ine sciences and in the conservation and development af the state,'s coastal
e, marine enviroxssent and coastal and marine resoux'ces;

�! The effective utiLization of the scientific and engineering resources of
e state, with close coopexation among all interested agencies, public and

private, in ordex' to avoid unnecessary waste and duplication af effort, facilities,
and equipment; and

�! The cooperation by the state of Louisiana with other states, the federal
government, nations or groups of nations, and national and international organi-
zations in marine science activities when such cooperation is in thsa interest of
the state of Louisiana.' ~

The Louisiana Coastal Zone Management Plan shall be prepared and shall be widely
distributed ta al! interested graups within the state by Sept. 15,:L9j3. The plan
shall contain as part of its recammendatians the manner in which th' plan shall
be implemented by existing permanent agencies of the state of LouisLana.

j 1363. Creation and membership of advisory commission

A. There is hereby created the Louisiana Advisory Commission on Coastal and
Marine Resources, hereafter referred to as the "Commission," to serac only until
the preparation of the Lauisiana Coastal Zone Management Plan.

8 ~ The commission shall consist of nine members, appointed by the governar,
concerned with the conservation and orderly development of the resources of the
coastal zone, possessing demonstrated expextise in their respective fields, wha
shall serve in their indivwual capacities and not as representatives af their
respective employers or arganizations. Members may be selected from among each
of the following graups; Marine academic scientists; state government officials
administering resource use in the coastal zone; petroleum industry officials'
officials of fish and shellfish industries;. officials af transportation industry;
Labor union officials; and private conservation and recreation group officials.
Two of the members shall be marine academic scientists, one of whom shall befram tooiaiana State Univeraity ana the other from Sioholo State University.,'I
Another of the members shall be a person engaged in the fish and shell fish
industry who shall also be a resident of one of the caastal parishes. No member
of the Commission shall be a member of the legislature. Tn appoie.ting the



ri memut:rs, cue governor snail ensure CLverslcy ox Qacagroune aM interests 1n I

order to provide the commission with a wide range of views and breadth of expert se.

C. The members of the commission shall be appointed within ninety days after
the enactment of this Act and shall serve at the pleasure of their respective
appointing powers.

D. The members shell serve without compensation, but each member Ihall be
reimbursed for all reasonable and necessary expenses actually incurred in the
performance of duties.

E. 'fhe commission shall elect its chairman and vice-chairman fram among its
mem ers. e ce-b . The vice-chairmen shall act aa chaixman in the absence of the latter.
The commission may select an executive committee from among its memliers o an e
such ordinary and recurring matters the commission deems appropriate.

$ 1364. Powers of the coslsission

A. The commission shall meet at such times and in such places as it may deem
necessary to fulfill its responsibilities.

B. The commission shall adopt its own rules of procedure, but in no event
shall the commission exclude from attendance at any of its meetings representatives
of public agencies involved in or affected by the conservation and development of
the coastal zone, marine environment or coastal and marine resources, or sny other
member of the public.

C. The ccmsnission shall employ an executive director, clerical assistance,
and such other supporting pexsonnel as it deems necessary.

'I
D. The commission is authorized to secure directly from any executive department,,

a enc, or independent instrumentality of the state government any:.nformstion it
deems necessary to carry out its functions undex' this Act. Each department, agency,
and independent instrumentality is authorised to cooperate with the commission and,
to the extent pexmitted by law, to furnish such information to the commission,
upon request made by the chairman.

E. The commission is authorized to execute such contracts and agreements with
other state agencies, the federal government, and private consultants ae the com-
mission may deem necessary to achieve the obJectives of this Act. ::n addition,
the commission is authorized to do any and all other things necessary or convenient
to enable it fully and adequately to perform its duties snd to fulfill its responsi-
bilities.

$ 1365. Responsibil.ity and duties of the commission

A. Por the purpose of assisting the governor in the development of the
l,ouisiana Coastal Zone Management Plan, the commission shall study the interest
and role of the state of Louisiana in the ordex ly, long-range conservation and
development of the state's coastal cane, marine environment and coastal and
marine resources, snd the interest and role of the state in developing related
research programs necessary to describe and predict ongoing natural phenomenon
and human activities which relate to the coastal zone, marine envf.rcnment
and coastal and marine resources. The commission shall recommend which perma-
nent agencies af state government can most effectively carry out the Loui.siana
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Coastal Zone Management Plan, and shall recommend policies for adoption by
administrative or legislative action considering the following spec!.fic elements:

 a! The effects of population growth and urbanization on the coastal zone;

 b! Land use in the coastal xone;

 c! The conservation and development of coastal and marine resources;

 d! Recreation;

 e! Waste management, water quality, and pollution control;

 f! Water and power development, Including the use of nuclear energy;

 g! Transportation and trade In the coastal zone and marine environments;

 h! Engineering and technology in the coastal zone and marine environment;

 I! Research snd education In the field of marine science;

 !! Weather, climate, oceanographic conditions, and the establishment of
monitoring systems;

 k! All social, economic, legal, and other matters relative to the conserva-
tion and. development of the coastal zone, marine environment and coastal and
marine resources; and

r �! Any system of coastal zone management adopted by the federal government.

B. The commission shall undertake a comprehensive investigation and study of
all aspects of the marine sciences, coastal zone, marine environment and coastal
and marine resources, including but not limited to all of the following:

 a! A review of the known and estimated future needs for coastal and marine
resources from the coastal zone;

 b! A survey of all significant existing and planned marine science activities
in the state of Louisiana, including research, educational, develo]nnental, and
administrative policies, programs, and accomplishments of all depa:.-tments and
agencies of the state which are engaged in such activities; and

 c! A determination of the surveys, applied research programs, and ocean
engineering pro]ects required to obtain the needed coastal and marine resources
from the coastal zone.

C. The commission shall review state and federal plans, studies, and legis-
lation in the field of conservation and development of coastal and marine resources,
end shall thereafter recommend to the governor and the legislature the most appro-
priate form of state organisation for participation in any system sf coastal zone
management adopted by the federal government.





L-29

TEXAS

ACT 19-1959

P-rt. 5418d. State beaches; right of public to free and unre-
stricted use and enjoyment

DccIaration of poIicy

Section I. It is hereby declared and affirmed to be the public
policy of this state that the public, individually and. collectively, shall
have the free and unrestricted right of ingress and egress to and
fiom the state-awned beaches bordering on the seaward shore of the
G«lf of Mexico, or such larger area extending from the line of mean
low tide to the line of vegetation. bordering on the Gulf of Mexico, in
th» event, the public has acquired a right of use or easement to or over
such area by pi.escription, dedication, or has retained a right by vir-
tu" of continuous right in the public.

It shall be an offense against the public policy of this state for
any person, firm, corporation, association or other legal entity to
ci cate, erect or construct any obstruction, barrier, or restraint of any
nature whatsoever which would interfere with the free and unre-
stiicted right of the public, individually and collectively, to enter or
to leave any state-owned beach bordering on the seaward shore of
the Gulf of Mexico, or such larger area, extending from the line of
mean low tido to the line of vegetation bordering on the Gulf of Mexico,
iii the event tho liublic has acquired a right of use or. casement to or
over such area by prescription, dedication, or has retained a right by
virtue of continuous right in the public.

40s



GENFiRAL PROVISIONS Art. 54~ 58Ch. 7

It shall be an offense against the public policy of this state lor
any person, firm, corporation, association, or other legal entity to
create, erect, or construct any obstruction, barrier or restraint which
would interfere with the free and unrestricted right of tlie pui>lic,
individually and collectively to thc lawful and legal usc of, any pi op-
erty abutting upon or contiguous to the state-owned beach borde> ing
on the seaward shore of the Gulf of Mexico upon which the pui>lic
has acquired a prescriptive right.

Be it provided, however, that nothing in this Act shall pre~ent
any agency, department, institution, subdivision or instrumcntalit; of
this state or oi' the federal gover nment from erecting or maintaining
any groin, seawall, barriei', pass, channel, jetty or other stiuctur<. as
an aid to navigation, protection of the shore, fishing, safety or other
lawful purpose authorized by the Constitution or laws of this state
or of the United States.

The requirements of free and unrestricted rights of ingress «nd
egress over areas landward of the line of vegetation shall be deerued
to be fully satisfied by access roads or ways, now existing and avail-
able to the public, or, which by or with the approval of any gov<in-
mental authority having jurisdiction, may be provided in the futur<.

Be it provi ded further, that nothing in this Act shall be constr.ie«l
as in any way aff'ecting the title of the owners of land adjacent to «ny
state-owned beach boy'dering on the seaward shore of the Gulf of
Mexico, or to the continuatjpn of fences for tHe retention of livestock
across sections of beach which are not accessible to motor vehi«i Iar
traffic by public roa$ or by beach.

Be it provided further, that none of the provisions of this Act
shall apply to the beaches on those islands or peninsulas that ar<. iiot
accessible by a public road or fe<rry facility, so long as such con<lition
shall exist,

Aetio<<~; prima facie cvMencc of right of user rur<T yrescriptive
ensement fn Irrrbnc

Sec. 2. ln any action brought or defended under this Act or
<vhose determ'.nation is aff'ec'ed by this Act a showing that the area
in question is embraced within the area from mean low tide to the line
of vegetatioii she.'.l be prima facie evidence that:

 I! the t'tie of the littoral owner does not include the right to
prevent the public from using the area for ingress and egiess to .he
sea;

�! there has been imposed upon the area subject to proof of
easement a prescriptive right or easement in favor of thc public i'or
ingi ess and egress to the s<.a.

DnOrrl< urns

Sec, 3. a, The term "line ol' vegetation" means tli<. extr< m<.
seaward boun<lary of natural vegetation wliicli slrr<;<<1» eorrtiuu<» '1<

coo



i»!a»d. In any area where there is no clearly marked. vegetation !iue
 ; is, for i»stance, a 1ine immediate!y behind well-defined dunes >r
mou»c!s of sand and at a point where vegetatioii begins! recourse shiill
be !ia«l to the»ca»est clear!y mar!'ed line of vegetation on each si!e
of sue!i u»marked area to deterniine the elevation reached by t.ie
hi ii«st waves oi' t!ie Gu!f. Thc "li.ie oi'- vegetat!on" for the unmarl. d
t»ea sha!! !>e t!ie line of constant elevation co»neetin« the two clear!y
ni»ii.l«d !i»i s t f veget;ition on e,ich side. In t!ie even' the elevation of
t!ie 'iso poi»is on eac!i side oi tlie area are not t!ie same, then the ex-
ieiisioii defini»g t!ie line reached by the highest waves of the Gc!f
shall be tlie average elevation as between tl'e two points; providetl,
hoivever, t!iat where there is no clearly marked !ine of vegetation,
such exte»ded line shall in no event extend inland further than ti~o
!iu»dred �00! feet from the seaward line of mean low tide. T:ie
"!iiie of vegetation" shall not be alrected by the occasional sprigs of
sa!t grass upon the mounds or dunes, or seaward from them, aiid
shall not be affected by artifici+ fill, the addition or re~oval of tui f,
or by other artificial changes in the natural vegetation of the area.
~V!iei'e sue!i changes have been made, and thus the vegetation line his
been obliterated or has been created artificjal!y, then the line of vegeta-
tion shall be determined in the same manner as in those areas where
there is otherwise no cleaily marked "line of veget" tion"; liowever,
ivheie there is a vegetation line consistently following a line more thiin
two hundred �00! feet from the seaward line of mean low tide, t!.is
tivo h.undi ed �00! foot line shall constitute the landward boundary of
the area, subject to public easement until such time as a final court
adjudication shall establish this line in another place.

b. The term "highest waves" means the highest. swell of tie
surf with such regularity that vegetation is prevented, and does not
refer to the extraordinary waves which temporarily extend abo~e
the line of vegetation during storms and hurricanes.

c, The term "beach" as used herein means that area subject to
public use and easement as defined in Section 1.

"Person" as used herein includes natura,l persons, corpora-
tions and associations.

e, "Littoral owner" means the owner of land adjacent to t.ie
shore and includes anyone acting under the littoral owner's authority.

Construction of tersu "public beaches"

Sec. 4. Nothing herein shall i» any way ieduce, limit, construct
or vitiate the definition of public beaches as defined from time iiii-
memorial ir law and custom.

Injunetien; nreteCtiun of i ights Of ini:icss «nial egress

Sec. 5. The Attorney General, any County Attorney, District
Attorney, or Criminal District Attorney of the State of Texas is here-
by authorised and empowered, and it shall be his, or their duty to f.le

4IO



GENERAL PBOVISIONS Art. 541 5dCh. 7

in the District Court of Travis County, Texas, or the county wherein
such property is situated, actions seeking either temporary or per-
manent court, orders or. injunctions to remove any obstructiori o!
barrier, or prohibit any restraint or. interference, restricting the right
of the public, individually or collectively, to free and u»~estricte<l in-
gress and egress to and from the state-owned beaches, or such larger
area, cxten ling from the line of mean low tide to the line of vegeta-
tion, in the event, the public has acquire� a right to use or casern< nt to
or over such area by prescription, dedication, or has retaine<l a right
by virtue of continuous right in the public, or any p>operty abut',iug
upon or contiguous to the state-owned beach bordering on thc Gulf
of 2!Iexico upon which the puMic has acquired a prescriptive right, and
in such proceedings, the Attorney General,.County Attorney, District
Attorney, or Criminal District Attorney, shall also be empowered to
bring an action seeking recovery of the costs of removing any obstruc-
tion or barrier if the same be removed by public authorities pursuant
to a,ny order of such court.

Decl«< «tot~ !a<I gment sifts

Sec. 6. Any littoral owner whose rights may be determine<1
or aiTected by this Act shall be permitted to bring suit for a declara-
tory judgment against the State of Texas to try such issue or issues.
Service of citation in such cases may be had by serving the Attorney
General of Texas.

St«dy corn~nittee

Sec, 7. Because of cet tain problems peculiar to the various
beaches of Texas, a study committee is hereby authorized to study the
development of those beaches. The committee shall be composed of
three �! Representatives to be appointed by the Speaker of the Hous 
of Representatives, three �! Senators to be appointed by the Lieu-
tenant Governor of tne state, and, as ex o%cio members, the Land
Commissioner of the State of Texas, or a representative appointed by

see

following
anendments

legislative m 'mbers of tbe Committee in performinp thei> duty sh;<i',
be pay ib'.e one-h;.lf out o" th Cont:ngent I'xpeusc 7"un<'. <><' ll!e IIou,;
ar!<i one-hal'. Out Uf the Conti!!gent Hxpc!1sc I'un<1 o" tli<' +<'nat ',, Sl]< ii
jut< > im commit,te< Shall Cxan.ine intO the SpeCial CO»<litiO<!s pi evqilj!:
as to th< shore linc in the va! ious ar<as, and shall file its report to
the I,egis]ature, whether in Special or General Session, at the ea>liest
time compatible ivith the performance of its duties. The report sh: il
inclu le recommen<l;<tions for legislation, including the following sub
jects:

the most practical method of procuring the right-of-way nee
essary for construction. of essential parallel highAays a<id for

such, Land Commissioner, the Ch>ef Engineer of the IIigh~vay Depart
ment of the Sta'.e of exas, or a rep esentative appointed by sue'.�
Chief Engineer,

1, The expense incurre<1 by tli.,l



Art. 54158 LAXDS � PUBLIC Tit. b i
!'.icular p«rl'i»g «re«s  to f;«:ilitate access to the beach! all to be s t-
u«ted landwai d and above the beach;

b. method of procuri»g' easements for egress and ingress be-
tween such pa<king areas and the beach;

c. procedure for negoti <tion «nd execution of cooperative agre:
ments bet<veen the state and afTected landowners for acquisition ky
gift or pu1chase of such righ's-oi-way a»d easements;

recognition of rights in such landowners to construct worl:,;,including groi»s, for ti>e pro:ection o+' their property and meeting the
standards to be prescribed in such legislation;

e, method of negotiatio»s with landowners for additional ease-
me»ts or dec<is for park are«s adjacent to the beach, for the use a»<l
pie,1s<ire oi the public, provi<led such lands or easements can be ob-
tained without cost to the state;

any ch«»ge necessary to bring general legisI«tion into con-
formity with the fixed procetlures applicable to Xational Seashoi<
Areas, to the extent that lands along the coast may be designated tc
a National Seashore Area; a»d

g. such other related matters as in the opinion of the interim
committee should be included in such report so as to facilitate the de-
velopment of Texas' beaches as public recreational areas and to fur-
ther their development as a tourist, attraction.

Po<ver of conuniasione<s court; rn!es and reg«!ations;
viol:<tions; penalties

ec. 8. The Commissioners Court of any county shall have,is here granted, the authority to regulate motor vehicular aOiL.- >>«nd the li ing of such state-owned beaches, or such la r area,<~+ndmentsextending fro the line of mean low tide to the line vegetatio»
boi dering on the lf of Mexico, in the event the pu c has acquired
a right of use or ease nt to or over such area by escription, dedica-
tion, or has retained a r t by virtue of' cont' ous right; in the pub-
lic, within the limits of sal county. Su regulations may include
the speed of motor vehicles in ccord ce with existing state laws
«nd rules or regulations promulga y the Texas Highway Commis-
sion, and the zoning of desig ed as for. non-vehicular traKc.
The Commissioners Court declare t violation of such regula-
tions to be an� the same ll be considered a violation of this Act,
«nd the Commissione Court may prescribe ci ' penalties therefo1
pot to exceed a alty in the payment of Two undred Dollars
�'~00.00! in ey.

The r' 1t of the public to use the public beaches cover in this
Act sh r<.main inviolate subject to the rules and regulation ro-
mu, '.ed by the Commissioners Court having jurisdiction, Acts 19
' th Leg., 2nd C.S., p. 108, ch. 19.

41S



AMENDMENTS TO ACT 19-19S9

Art, $415d. State beaches; right of public to free and unrestricted uss
and cnjoytncnt

Study committee

Sec, 7. Because of certain problems peculiar ta the various beache.,
of Texas, a study committee is hereby authorized to study the developn>en>,
of those beaches, The committee shall be composed of three �! Repre.
sentatives to be appointed by the Speaker of the House of Representatives
three �! Senators ta be appointed by the Lieutenant Governor of the state,
and, as ex officio members, the Land Commissioner of the State of Texas,
or a representative appointed by such Land Commissioner, the Chief Engi.
neer of the Highway Dep=rtment of the State of Texas, or a representative
appointed by such Chief Engineer, a»d one  l! citizen af the state, ap-
pointed by the Governor with the advice and consent of the Senate, who
shall serve for a term of two �! years. The expense incurred by the legis-
lative members of the con".mittee in performing their duty shall be payable
one-half out of the Conti»gent Expense Fund of the House and one-half
out of the Contingent Expense Fund of the Senate. Such interim commit-
tee shall examine into the 'pecial conditions prevailing as to the shore line
in the various areas, and shall file its rcport to the Legislature, whether
in Special or General Session, at the earliest time compatible with the per-

for::!:tnce of its duties. The rcport shall include recommendations for
1:,;.':.!ation, including the following subjects;

The most l>r.tctical method af procuring the right-of-way ncccs-
for construction of essential parallel highways and for vehicular

!>;<,-'..ing ar,;!s  to facilitate access to the beach! all to bc situated land-
ward and above the beach;

b, ticthod of p!ocuring casements fo egress and ingress between
sucl! parking;!rca= «nd the beach;

c. Procedure for negotiation and execution of cooperative agree-
mc»ts bc'wc«» thc state and aEccted;andow»ers for acquisition by gift or
pu;-.chase oi' s!!eh ri,;!>ts-of-way;tr«! casern<.n'.s;

Recognition of rights in such landowners to construct works, in-
clu..it>g groin:, i' or the prctcction of their property and meeting the stand-
ar<,'s to be p! ascribe<1 i<> such legislation;

c. 1!'thod of negotiations v'ith landow-!.ers for «<!ditional easements
or ~.'ccds for p;trk u"cas ad;accnt to the bene',"� for t!>e use and pleasure of
t!!c public, prov;:dcd such lands or cascmcrts can be obtained without. cost
to .'! c sta'c

f, A»y «hangc necessary ",o bring general legislation into conformity
wi, h the fixc<!;>race Jut as applicable to Ya'.i anal Seashore Areas, to the ex-
tc»' that lands along the coast may be desi>;nated to a National Seashore
A!, a; and

Such other ! elated matters as in thc opinion of the interim com-
m,;.;c shouid l>e included in such report so as to facilitate the development
of '>.'cx >s bc;!chas as public recreational arc;,s and to further their develop-
rr...>t as « tou:ist »ttractio». As amended Acts lSG3, 1>8th Lcg., p. ll38,
c', '.d2, ". 1G. D

:.'.facttvo s<> days aft<.r May 24, l9B3, date
o< ~<>>our»«<e«t.



Regulatfoa ot motor vehicle traffic on beaches; littertug l~;
violations; pena! ics

Stc. H.  :i! The Commissioners Coui', of a county barderin;; an
  Li.i < f .tf<:xico or its tidewater limit.: uiay by order rc"ulate fr.otor

<iclc t>'<ilia on a Iicnch within the boui«l;irics of thc county, It may
"..',.o i>roI<ibiL by artier thai litteriiig oi' such beach and fo this end may
 I< fin  tli< toiin "lit criug,"

 b! .'Ieiorc a Commissioners Court m;iy adopt «n order authorised by
Sabsuctioi<  aj of tliis Section, it, must

�! pub lish notice in at least one ncw:;Iiaper having general circula-
tion in tl'e c< unty of its intention to adopt the o"d:r;

�! in th. notice, state the tin:e ar.d i>lace of a public hearing or. the
proposed ord r and state that inte:es ed p r ons m y obtain copies of the
p:opo ed ord i from the Commissioners Cc urt;

 8! mal.c copies of the proposed order availablc to interested per-
sons;

�j more than two weeks, but less than one month, after the n<>tice
'-. published, conduct a hearing at the tin:e and place;:atcd in the notice,
a. which it must allow all interested persons to express their views on the
proposed or< cr; and

�! in the case of a trafhc regulation, provide in the oider for signs,
,:;.;igncd;<nd postetl in compliance with tlie cur>:ent provisions of the
' 'cxas J><~»uai on TraAic Coiitrol Devices for Streets i«id Highways, stat-
'»", fhc '<I plic:<I>le spcctl limit, parIting rctiuircmcni, or that vehicles are

..rohibit.c<I, as i.hc c:ise may bc.

 c! Tiic Commissioners Court m:iy, in an order duly adopted ur.der
,",ubscct« i<s  a! and  b! of this Sc«tion, provide the following criminal
pcnaltics for violation of thc order:

�! for a first conviction, a fine not exceeding $50.00;
�! for a second conviction, a fine not, exceeding $200; and
�! for a conviction subsequent to the second, a fine not exceedin"

~500 or imprisonment in thc county jail not exceeding 60 days or bath
such fine and imprisonment.

 d! If an order duly adopted under Subsections  :i! and  b! of this
Scctio» conflicts with a Gener;il Law of this state, the order contrals over
the state Iaw anti in case of violation prosecution may be maintained only
under the order. As amended Acts 1965, 59th I.cg., p. 1515, ch. 659,   2,
eff', June 18, 1965.

Posver cf city, town or village to regulate traffic an<1 to prohibit littering
of 1>eitchca; regulatory or<finances

Scc. 9. This Act' shal! not limit thc powtr of an incorporated city,
totv», or vill:igc bor<lcrin on ihc Gulf of Nuxico or any body of wa.<.r
a<Ijac<'t<t fhurcfo to rcgiiI:ttc motor vehicle trafllc;tnd 7>rohibit litteri«g
on a bc;icli within its coiporatc limits, In the event such rcgul:<tory i:-
<Iitui:icos:<rc passe<I by such a city, town, or village, and such ordinar,cc
conflicts with;i Gciier il Law of this,tate, or with an order of the Co a-
niissiancrs Court «tloptcd under this Act, the ordinance controls over the
si.itc Iaw, and over such ardcr, and in case of violation, prosecution may
be maintained only under the ordinance, Added Acts 1965, 59th Leg., p,
1515, ch, 659, ss 3, eff. Junc 18, 1965.

t Acta 1985, 59th Wg� t>, 1515, ch. Css ~



lti "lit 'io use public boaciles

Sec. 10. The right of thE. public fo use the public beaches defined in
this Act' remains inviol;!te s !bject only to orders duly adopted by ft Com-
rdissioners Court under this Aot and to ordinances enacted by an incor-
porated city, totv!!, or vilht!re. Added Acts 19Gi5, 59th Leg., p. 1515, ch, G59,
>9 4, cfi'. June 18, 1955.

r Acts 1965, 59 h Leg,. p. 131;t, Lh, C.rg,
Section 1 ot the arne;>da ory ac  of 1965

provided:
"Ti>e regu!a !On of Irt<ffic n«d pre!t>1» iOn

Of tittering Or. L!>e Pcb .C bi o.c! cs i Of
I<reat concern bO h Lo  ht rcil.!e»<i of Gulf
Coast cou» lcs and  v  Iio.o of t..c .i' s o
i>l. !urge. '1'he v<<rto y t.f ex is i iior noctis
t<ttd C,>t>di<iO>>s, L!lc ovi>'-t'll92>rv'lt>',, t. rt''>L tt>tli
nature ui' our bear!it s, !>nd ll.f.' >t>yt'i td I>>-
 eras s ot  he coun' !i v ltt Lvhose be>to<I <ries
<l>e biaChee lie re<<i>ito t.!>VVv a!! en fteXI-
ble - olut!One to thc t>efflc and ii  ering
probletns, The l.egii",a<ui e. <>cc,tr«ingly
finds I.hat

"�! Lho continued er!Oynicn  by Lit. peO-
p!o of this sta e Of Our pvbl>e beach> . nectts-
t,itnlcs  ho ot dcriy rcg;i le loi> of >v 1>icular
 raffio and prohlltl;Iot> of !i  <rlntf on these Xs>dea t<> Notes
beaches, and Access 5

Conrtruct!on «nd sppllcstlen 2
Dodl cation 2
I:vl<!ores 4
Right of public use 6
Validity 1

Library references
hav!ga!>le >>Va erS ~41�!.
s'.:Lb>s ~45.
C.r,s. 4avigab!i >Va<ers if 69-71,
C.r.S. s«tes 99 6. 6'.

1, Va I id i ty
Th:s ar lcle det:laring poiicy that puh!IO

shou.'8 hnvo unrestric ed right of access
to beaches!n which public has rights, and!

'' "! I  IS !n>I>rt<t.'LIC>t!>.>b If rn; itt>nottsl-
bltn Io I~rescrllttt !>y tji tt r;tl I.tt<v, nppll-
'I ><bio to vat'h of uitr p«>tile,ti t<t Itt regu-
I <i!on:I a>ni pro1>I' at lti»i <vali li Lvottltt re:E!-
1. <ict<lly Seeo»>tnotht<o  !.o lvi <»i..>it !n-
 crci s of the local govern>nen s it«ts  di-
rcci!y CO><Cornet!.

 hcrcforv. Lhe in>r pose vf  his Act
lo au horise the Golf Coa.: . cttu..i:es  o
a<'Opt. Lt.t<!iin Ehe lt>n! <LL!nrV !n r tt> pre-
icribcd, rcguh< ..on; a>t<l pro!rib!< in. sui eti
te <he Coudi line et.d nCedi PreV i .i>:.f With-
In <he!r bounder'>es,"

Ci it a I'ordering Cuif Of Mexico, use Of
L!de!ands Snd Ws,ters Lor perks, scq C931g,

Develop>nant of outdoor recreation re-
sources, seo art. CG 9 I r.

HO»>e rule Ci<!os bt>rder log Cttlf Of 51< Xt-
co, beaches for perk pui poses, see 60$!g � 1.

P.trit v ii> Co<>riiic i tin Gi>l: Of 5!ex!co h,<v-
ing Isl;Lnd or pt<rt of is!and, sce art. 6979e.

lii I>nburve>net>t nf c.'tlsett members of
beard< <u><l cOi>u»c s!O»S fOr espeneea in-
Cur:>nl When per Or><ilng duliee at On!C!al
n>ee t i» as, s ee ar . 3 18 3 a. rote,

SI>en<I Of veh>E Its ln Paiks Of Coun les
bordering Gulf ot Stcs leo. Seo Vernen's
Ar>n.P,C. art, 227!n

Speed of vehic!os on beaches, see Ver-
nOn's Ann,P.C, art, 627t.

~.I>rovii!ir . n>can: for c>iforclitl; such .!p!i .,
>E;t: AO .>AE'Ot't 'I I'..> <.On:<I. Sv.'<>cay C i>,
A  ot.,c.' Crt>t'>'.Ll   Iv,.x;tn, I!'C I! 973 S,3v,2 tl
9> " I, ri.".:t. r. e.

t>err>.'." I y  o pn 'S !I92 t!c. E i>t atnI
:t = i I' tot> of t>tit oit. I.i ii;.ori;<It v of Itrovl-
niort nt,':.I 'ar lr!r for p: csuini><lo». <vi>r>t;
ph<t:t bfe i d iiot ro!y vn !t. csttt:t'It ion. !d.

C. Cene; ttctier>;i:>6 srp! Io,t IOA
Ih t«t I r >Vl. 't tt >f < It iv rim .'t> t rvt<t > itu

Itt'ltll;i t. i " r p rv s 'tltt;t; Il>t> o f  tt,.>l>t' >"I',,lt'.tr
Ill I'teton 'Ivo<' ' tttt 'vlt tt ' tll',n lt ti, t I >roti tl
tt >I .'I Itc 'i I.,'Ll'<lt vi t>L l>E.'L. >v'lt'll >ttf � rtt;.'I S
> >   tt ' >it Iit I t I I d ir 1>ttt>t'lt vi;111<! n>'et>its of
t'll c!t 'ill; . >r	 t't> t ;t. ' tl'lt tl Y t.o. V.
'tt>t'> try C r>oral  CIv.AP'I IJC<! J.G j 1'V 9<.'

3. Dc<lion<:on
!:vtdt t .>f fit,'.>Li u.i of >v!to!'e brin« lt.

i!>t'itn.lt', ~ .sr of ."on 3 "tun tnt::L,olnc r, tv>l'I>,
v.ns .. 1<;, . tc tie ilt ttv,ot. '>L'oivln,, ';ueii'.Vl.
V...t''.I.< I ' t'tt>: n .- i I .Ol> c . but<i' t ! ><><I t <et',
d,.!:i'.".:t .. Se:t>< n!- Cn. t'. t'<Or»ey Gene tcl
 Civ..tp;t .' 6'!:I o S.W,dri! 933, rcf. n. r. o.

Of T V;ES ai o<V;tct O> bett<"tt,
: tti; Ority LO ccttvey fei Sin>PIC  >L'e,

v.<  .' t I ! i neh httt! hecto>«d ed! ca vd  o public
Ir!.

n:ap, i>ears,.y EibOur uee Ot
bear!. !r .i<sue !i..r, hiitory of ils use lty

!ice>>i, '.o Oper<i<'. terr y, old
t c<vi", .'., e.nt. n'.A>t>nt<c. and E o;>t,russ!ot>OI

s!>o';.Aq os<a!>ash>non  of >nell rov tis,
: .' ..:'ib.'e in tie iiot.  o t:,'.<<itih,h pui>-

...;it; . Iti b,t «:t Lhro >I;n d<,trieauen Or
pi vsE.rip�t,ti. Id,

4, vtdenee
I:vldCt;Ve: >ipl>Or ed f!nd ttu that pub! C

had ac<iulred E;isrnicnt by prescription in
bt'EEE'h. Set>v: ay Co. v. A 1.'.Orney GCn eral
 Cti.hl>n.!giii! . 75 S.W,sd '.I" 3, ref. n. r, e.

!.> Id<'tlt t: stt'1 >or<> ti i!ttdi» I; that Bepubllc
ttf 'ln s tt, I>rin, to I;mr<  of iborc !anil, hnd
<It <1«<<t v<1 Ite;t:!> for t>ve hy lit;b!lc. Id,

I.'vs  n e .,»;>porLO<1 lint!;»tt I!>at ls>arh
!t Lti Ii oti u~ !Ict> od ity <1cfcn<I>L>tt. s Pi<."de-
eov .<it I lt> 'I >>it. Id,

'pt..i i ttnnt ai.titot'!Ly»,: ltt ;Etn«1 at>d
;>t<  t'<>lit. ! I«:t t I> Wite Svme ev!dot>CC nf OWn-

It  otal !vt.  v dt r,',r LIO bt t<V!t. Id.
Accc s

ts nO  <I:V rule ih L  «o t r. u;n, hald-
it�; t <:v,i<i>re In Lrt>S  for pCi i.'t', I,LCkS pOW-
t:r to cu< E. If <o.,v «>ion  <Lt:cvt tb or that

of s!>ore !v.:it tire,t'r>I>ta it eti by in<
p.irr.'. ioti '.x i' .': rose> vt t'. t.si tne:>t In f<lver
of > b to u»nt n'.sh t<eC<.is..'jes<VOV CO. V.
.'.«o>v; Gene>st'!  C v.AP:>.!GC<! 372 S.W.
"<! 'I "l rt f. n. r. e.

1'ltiatiitt'i ln ac;ton <o rcr u.re >emova! ot
ohi ruc ioi>s of ii'gtcsi ettd egress LO bee.eh
area. vvh!ch E!id noi assert that title v:as
I<, people o:> theory  !u<l pa en< did nOL go
 o s! ortt, o.!initio<!;I>a< difcttdart ard i s
predeCeSSO<s ! >ad  it ie. >End Only aSserted
 ha< OWAersh.p Wae SubieCI '.t> Caaement in
favor of pa I> l>c, It!

6. Right of public use
>BE:-.crvalior> o  'pu!r! c .'.;,','4 in ht.arh

OOuitl not htt imp": <I I . Ib; ttb�' r f '!'tt>tav'
paLon . >!e>ipl'i eviileree 1!tt<t <nero hrtd !te< n
. t ttt'.  !t >v > >n xt'h tc  <IIAA t,, ttr <n >, flnt<vrft y

v, Ai vt >it y General   .'!v App.!944! 275
2!.W.2d 922. reb n. r, ~,



TEXAS

ACT 4].7-1967

 :OVI,"1<NaR � INTERAGENCY PLANNING COVNCILS-
APPOINTM ENT

CHAPTER 417t

IS. B, No. 276

Ae: ennea n ng planning; dntugn*ting tlie GOVOr nar tha C hier planning Qrrleer
el the stale; providinp interagency plannlnp couneua; oatabuahlnp a Divi.
"Ion or p lan n i ng Coord in ation; praviding a tiaVorabil fty ofauait; and dO-
elaring an omorpanoy.

i srleted bp tlie Legt'rlature of tJ<c State of Togas:
.-' r! l«ll 1, The imperative need to maximize the pruder t use of

lulrntal revenues being self-evident, the Legislature recognizes
«uning is a governmental purpose and function of the State and

. «.'it cal and legal subdivisions.

.' c. 2. The Governor is hereby designated the Chief Planning Of-
.' «; the State.

,~ c, 3. The Governor shall appoint Interagency Planning Councils
gilrilinate joint pla~ning efforts in the various functional areas

;«vernment, and each Council shall be composed of a member of the
'.rnor's Office and the Administrative heads of the several State

cled and departments and institutions of higher education repre-
..'rd ou the respective Councils. The Interagency Planning Councils
,.:I represent the areas of natural resources, health, education, and

, h «ther areas as may require coordinated planning efforts.
.~ c. 4. The Governor shall establish a Division of Planning Coordi-

within his Office to coordinate the activities oi the several
gucils, and to serve as a.coordinatirlg catalyst by encouraging need-

..tu<hes and planning efforts. The several Councils may participate
ditty in studies providing information common to all planning efforts.
Sec, 5, lf any provisio~ of this Act or the application thereof to

person or circumstance is held invalid, such invalidity shall not
':ict other provisions or applications of the Act which can be given
vct without the invalid provision or application, and to this end, the

: r«visions of this Act are declared to be severable.
Sec, 6 The fact that there is a great need for planning coordina-

: un creates an emergency and an imperative public necessity that the
Constitutional Rule requiring all bills to be read on three several dg;.
in each House be suspended, and said Rule is hereby suspended, al,.:
this Act shell t:tke effect and be in force from and after September l
1067, aud it is so ellactrd,

P,issr<I by the IIouse on I'ebruary 27, 1967, by a non-record vui,
by tltr Sena:e on May 17, 1967; Yeas 31, Nays

Approved Hullo 12, 19 i7.
l'ffective Sept, 1, 1DG7.



SENATE CONCURRENT RESOLUTION NO. 38- j.969

lNTKRAGZNCY NATURAL RESOURCES COVNCIL-
SU13iHERGED LANDS � STUDY

S. C. R. No. 3S

'iVEEEREAS, The state-owned submerged lands, islands, estuaries, a.i!
estu,irine;ircai in the Texas Gu!f Coast Area, including thc iubrnerg !
I;rnrls of the it.ite seaward of the mean of !ower low w,itcr rnarki in th
Gulf ot ET< xico,:inri the natural resources and the environmcntiil natura!
beau',y wit!i which they are so richly endowed, constitute rin import;in'
and va!uablo property right belonging to thc Pub!ic Free School Furst
and to all of the peop!e of Texas, and they are of immediate and potenti,i!
vaIue to the present and future generations of. Texans; and

WEIEREAS, Jt is the declared policy of the state that such submergei!
lands, islands, estuaries, and estuarine areas shall be so managed an!
used ai to insure the conservation, protection, and restoration of suc'.:
submerged lands, islands, estuaries, and estuarine areas with resource'
and rurtura! beauty and, consistent with such protection, conservation
and r itoration, their development and utiI!zatiori in a mariner that agee.
quately and re;ison,ibly maintains a balance between the need for sucli
protectio~ in the interest of conserving the natural resources and natura!
beauty of the .it;ite anil the need to develop theie submerged lands, ii-
lands, estuaries, and estaurine areas to further the growth and develop.
ment of the state; and

WHI'.REAS, The people of the State of Texas have a primary inter'e'
in the correction and prevention of irreparable damage to or unreasonab!~.'
impairment of the uses of the coastal waters of the state and inland water"
of the state in such estuaries and estuarine areas caused by drainage.
waste v;ater disposal, industrial waste disposal, and all other activitie'
that may contribute to the contamination and pollution of such waters'
and

~�EAR, The people of the State of Texas also have primary
iii ',he value of such lands, is!ands, estuaries, and estuarine areas
in oper'ty .'or production and marketing of oil and gas and other
,,iid niirier:il resources, for the production of living resources,
«r,d other' fisherics and fishing, huriting, and other recreation,

cor»etv;ition, and for he;ilth and other uses in which the
.'argo m;iy liar ticipate and erijoy; arid

!,'l.:Ai,!t I, also the dec!:ired policy of this state that, t,he public,
.,I.'y «:rd collectively, sh;i	 h;ive the frer.;ind urirestricted right
. ~;irid egn is to and from the state-owned beaches bordering on

...,rri shore oi the Gulf of IVEexico arid hence the people of the State
I;,ive;i further primary interest iri conierving the natural beauty
.r.'s bctiches and protecting and conserving them for the use

,.!;c:: nd
...'!:,AS, A comprehensive study is necessary to prepare the way
-: r" c'tive legislation for the preserit and future protection of the
~ of the people of the State of Texas in such submerged lands,

..;il;ind., estuaries, and estuarine areas; and
.,.';IEAS, The Unit.ed States Government is now conducting similar

under i'.L,  !I!0 oi the S4th Congress as arrierided;ind under P.L.
- the II !th Congress and is entitled to recrive the ful! coopera-

'.e ager'cies of this state with respect to the lands, beaches, waters,
.: ... and estuarine areas of this state; now, therefore, be it
.:: '! LVED, By the Senate of the State of Texas, tne EEouse of Rep-
.;..:ies concurring, that the foHowing be accomplished:



l. The 1 ate rag en ey Natural 8<ssou rces Cou nc i 1, an inter-
; h»iniii;. entity created under the authority of House Hill 278,
.'f, tihth !.eyisiature, Regular Session, Chal!ter dl'7, in consul ation

!eh < I L;i<i<! Hoard and the Submerge<! Lar<ds Advisory Com-
...,i wit<i iili oth«r approliriate !nea!, state,;in<! fe<l<iral ar<cncics, is

iir«l dir< ared to make a cornpreherisiv<! study of the state's
«i !,<.r<!~, b»a< hes, islands, estuaries, and estuariric areas, includ-
with<i«t, limit;<tion coastal marsh!ands, bays, sounds, seaward

.«i! 1;ig<ioiis. The t<.rrn "estuary" means ill or part of the mouth
,: .'.rastate or i<iLerstatc river or stream or other body of water, in-

but not limit<id to, a sound, bay, harbo<, lagoon, insnore body
< h: nn»<, having unirnliiiired niitural connection with the
v;i;h r which»he seri,voter is rneasuriibly <!ilutcd with

<1< i.iv«l f«rm i;ii«l <!rainage. Th» t<.rm "es<u;iri<ic are<is"
..-...". en~ i:..<»»n< .ital svstem consisting of ar'. esto:iry ar.d those tr;in-
',;d,:seas wh;c!, are co<;stant!y ir<f!ac!iced or;<fiected by .vater from
".'.:.". sue.:,;<., bat not iiirnited to, co stai salt ar d fre. hwii«.r marshes,

":':.'s, coai:tiil i» d ir tertidal areas, sounds, bays, harbors, lagoons,
t>,><'.ies of water, and chanr<e!s. I'or the purpose ci the study or

the..e lands, beaches, islands, estuaries, ar,d estuarine areas,
: «»<! sh ii! <.o<isi ler, among other matters  i<! their wildlife, health,

r< i r<;itio»al ! otential, their e<.ology, their value as natural marine
;ind nur!cry f»eding grourid! for th<: marine, ariadromous, arid

" '.. «!ries, their v;iluc as established marine soils ior liroducing plant
- ' '<:!, ef a typ< u.« ful as nursery or feedirig grounds for marine lifo

''< i' <i;ituriil beiiuty and esthetic value,  b! their import;i<ice to navi-
<><i, 'heir value for flood, hurricane, and erosion control, their mineral

<id  c! the value of, such areas for morc intensive development
- ' ac<nomic use to further the growth and development of the state.
The study or studies shall also include  a! studies of the various prob!«r,.
of coastal e<~gineering such as the protection of the beaches and tr;,!
bluffs from lrarmful erosion, the design and use of groins, seawa!!s, ari�<
jetties, and the effects oi bay fills, fish passes, and other coastal work,
upon the physical features of the shores, channels, and bay bottoms
upon marine life and wildlife inhabiting such areas and  b! studies <
t,he effects of waste and drainage water discharges into the waters <.
.-uch estuaries and of the Gulf of iWIexico in relation to the reasoria! l-
protection and cor»ervation of the marine environment and the natur.'.
resources and natural beauty of these submerged lands, beaches, is!i»i<.'=.
estuaries, estuaririe areas, and their overlying waters. In conducti;:
the study or studies, the Interagency Natural Resources Council s!i;;,
consider, among other matters, and without limitation as to the generalit..
thereo'. the physical and economic effects of existing and proposed war<<
.l velopment projects of federal, state, and !ocal agencies, and of a<r-
rhorized arrd prospective drainage projects of whatever nature upon i.',
coastal writers and the waters of the state's estuaries and estuarine are:..
ri<e feasibility oi reclaiming drainage waters fram such projects, t!-,
future population growth and economic development in the area and i;.
areas tributary thereto, the effects of existing and proposed proje,'.
for. the fil!iirg and rec!amatiorr of waterfront lands upon the waste:
similative c;ips,city of the coastal waters and /he waters oi the st:it''.
estuaries and estuarine areas, the possibilities of rec!amation and re<<-
of ivaste waters and drainage water from such projects, and the fei<..-
bi!ity of f!ow augmentation through managed releases from upstres.-
reservoirs as an aid to qua!ity maintenance,



Sec. 2, The Interagency Natura! Resources Counc!! nay receive grattt
and matching funds from ard may contract with such state, federal, cr
local public agencies or private agencies, entities, or educational i!tst.
:utions as it deems necessary for the rendition and affording of suc'
management and technical services, facilities, studies, ar!d reports, ar.,
personal services and operating expens<.s as will best assist it to carr,
out the purposes of this concurrent Resolution.

Sec. 8. The Interagency Natural Resources Cou»cil of Texas is dir«",.
ed to c:t!l a» the advice, cour!sel, a»d guidance, a<>d;>articipation oi:.;
prapriate local, state, and federal departments, boards, agencies,
«ducational institutions, The council sha	, to thc fullest practical
extent, cooperate and coo!dinate its work with ai! departments, boar:
and agencies undertaking planning and technics! investigations pertin
to this study. The Inte agency Natural Resources Council is dir»<t
to coordinate its study and, in order to avoid duplication of work, sh:.
make maximum use of data a»d i»form;<tion avaiiab!e from state agc::<"
and boards and federal agencies, inclu<ling but not iirnited to the L'tti:-
States Pubiic Health Service, the United States Corps of Engineers, t''
United States Department of Hea!th, Education and We!fare, the Fodcr,.
AVater Po!lution Control Administration, the United States Soil Conser«:-
tion Service, the United States Fish and Wi!diife Service, the Unit.
States Bureau of Reclamation, the United States Geoiogica! Survey, t:
United States Department of the Interior, the rrember agencies of t'r-
I»terage»cy Natura! Resources Council, and the Bureau oi Economic Gcc.
ogy of The University of Texas.

Sec. 4. The Interagency Natural Resources Counci! is authorised '
hold one or more public hearings which it deems necessary or dcsira!>'
for the full development of ail facts pertinent to its studies, City, coun':

;�, a t'tci;r!s, offic«r.,;<»d cmployces and those of any other political
�<;;in» at' thc state a»<l of the state government are <!irected to fur-

;,< Council, upon its r»quest and within the limits of their respective
.i,,;, such <! ttt<, r»!>orts, a»d anv other informatiort it may require
���, ation with its studi»s, without any cost, fee, or charge whatso-

0!t o< l>cfot'» tlte first day of D»«ember, ! 970, preceding the
n»x!:!:<r S<.isior> af tit» 1 cgis!;<lure, the Int»ragertcv Natura! Re-

,, -, C.iu;tcit iit,<!! st<i>mit. t<> th» Governor of T»xas «!t<! to the Legis-
»>'ogr«ss report it'.<!!cat!ttg the status of its studies to date to-

>«i'.h a!tv rccamnta»<lotions for emergency legislation at that time
...> a»t the purposes o its studies;<s h»re!n defined.

.',<, G. Thc I!ter»go»cy Natural Resources Council shall submit its
�', !»i>ort to th» Governor of Texas and to the Legislature on or before
!'i<st day oi December, 1972, preceding the 197'3 Regular Session of

.",~'aturc, ta"ether v,ith its findings and recommendations for ap-
,'.t» legis!ation to ca.ry out the purposes of its studies as herein
I

,;,i-! 'ed by '.h< Senate on April 1'7, 1969; adapted by the House on
1!: Gg,

.. "]! roved 'ofay ' '2, 19G9.
.:«d with th<. Secretary of State, hlay 22, 19G9.



TEXAS

ACT 21-1969

61ST LEGISLATURE � 2ND CALLED SESSION Ch. 21

STATE-OWNED LANDS AND ISLANDS � SALE OR
LEASING � MORATORIUM

CHAPTER 21 "

S,H, No. 20

An Act declaring a rnoratcr! um on the sale or leos!ng of the surface estate in
state-ou ned subn>sr<god lands, beaches, snd islands und<r any existing taws
oi' this state, pending receipt of the interagency Natural Resources council
study of thea ~ submerged lande, beaches, and islands or un'til <> ay 31.  953,
Whichever IS carl>er; prOV>ding Co*sin exe>nptiOnei Snd declaring an amer.
Qency.

g«7 rsarted !»  th< I,r:<!is!< tare of the St<tte of Trans;
Sr< ti«>t 1. Pell iirig <!c!iv .t'y of thc final reporl. of the Jute>a get«.v

Y,tiur>t! !tcsourees Council to the Legislature covering its <'ompichensive
std<!y;iiid rccomm<:<i<!ation concerning th<.' slate'5 submerge<1 !ands,
!iciir!i<:i, is!an<!s, estuaries, and estuarine nre;ts ptirsuant to ~. C. R. Vo. 38
of this 61st L<!gisiaiiire, or until Mny 31, 197:!, whichever d;ttc sh:111 first
«'cur, there is hereby dcc!arc ! u morat<>rium und suspcnsii>n ilf th<-' sale
er !cssingr of, and of the establishment of any bulkhead liiic on, the
surface estate of any state-owned submerge<i !ands, bca hcs, aud islands
fcr any purpose under any existing !aw of this stain.

He it provirled, however, that this moratorium ah~!! not apply to any
"!'p!!cation for a !ease oi' state-owned submerged lan<is or is!:tnds uncover
!"«' !>revisions of Chapicr 377, Acts of the 57th Legis!;iturc, Regular Ses-
sionn, 1961, where the submerged lands or is!ands sought tn be !cased are
 cithin 2500 feet of submerged !ands or islands a!ready under !case to the
app!isa<it pursuant tn the terms of Chapter 377, Acts of the 57th Legis-
!ature, Regular Session, 1961,

!t is further provided that this Act shall not be construed to repea!,
iu ><!ify, ot suspend the provisions of Chapter 8, Title 67, Revised Civil
St'<i u! '9 of Texas, as amended, as it re!ates to the powers and duties of the
Pirks;ind W!!d!if<. Departfnent with respcci, to all matters pertaining to
t!>e sale, taking, carrying away, or disturbing of mar!, sand, gravel, or
5!>91! of commercial value, and all gravc!, shells, mud shell, and oyster
beds and their protection from free usc and unlawful disturbing or ap-
propriation as provided in said Chapter 3.

I!e it, provided, however, that this Act shall not apply to any island
«p<'niiisulu that is not accessible hy a pitblic res<i or 'common carrier
fi'i'i'y facility, so long as such condition shall exist,

Scc. 2.9 The. facts that the state-owiie<l submerj,i'<! l tiids, is!ands,
ca!u<<rics, and estuitrinc areas in the Texas Gulf Coast Arc>t, including the
su!>mcrg< d lands of th< st«tc seaward of the mc<tii of lower !ow water
itiari s in the C'ulf ul' Mexico, and the natur<t! res<>urccs and ttie environ-
»< >ital natural beauty with which they are so rich!v ciid<>w< d, c<>nstitutcinip<>rtant a>id vit!uahl» property right belonging to the Pu!>lii Free
School ]eund and to «ll of ihc people of Texas, and thiiy ar«>I' inimcdiatc
and potential value to the present and future generatiuiis oi' Tcxat<s;

Vernon' ~ Ann.C.'Iv.a>. <trt, 5�5f, 5 J.
5. Vorno»'9 Ann.<,'Iv.i <. art, 5<<Gf note.
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Ch. 21 61ST LLcCISI.AT!>BE � 2ND CAI LED SESSION

That it is thc <1cchir rl poli<.y of thr. st;itr that such sub»>erged ].,» I
islands, estuaries, and estuarine areas»h:ill bc so niariagcd:inri use,l »s i'
ir>sure the coriicrvaijr>n, protcctiori, «»d restot'<ttio>t of su 'h s >hmcrxeg
lands, islands, estuari<s, and eiiu:i> l>ic are«i with resources r lid natu .,I
bertuiy an�, co»slate»l.    jth such proter th n, <'o»s'>'vatjon an 1 r< stori>tjo�
their devi!op>»rot all<I ulj]jzatjot> jrl a nlanncr that ade ]»ate!y it>i<i r a
so»ah]y m;<it>t;iiiis a b;>I:iri<e bct>vc< ri ih< nc< i] f<rr r<uch l>rotectir»»» thc
iritercst of conserving tk>i! nntur;i! r sout'ces and natural be;i ily of
«trito and Ihe r>ecd to d«clop th< io iubrnorge<l !r>n<js, is]an<Is, esto»! jI <'s,
and estuarine rt>cas to further the growth arid dcvelopmctit of the;Iiil�.

That i.lii' pe<>pie of the Stale of Texas h»vc a primary interest jl> the
correctiori and preverition of irre]i;irable damage to or unre>rsonab]e
pairme»t of the uses of the co«st>i! waters of the state and inl»nd >vi>te~>.s
of the ><tate in such cstu»ries»iiilestuarinc areas caused by drajl>ax,
Waate Water diapoeal, iliduatti;il Waxte di«pOSal, and all Other aetjvjt~~a
that. may contr]]rute to th» contamin:ition and pol!ution ot' such waters

Tha.t the people of I.hc State of Texas ri!so have primary interests j>i th«
va!ue of such 1:>nd', isl iilds estu'ilies, arid estuari!te ><ress as pub]ic pro]i.
erty for pro<1>i< tion an<i rn»rkcting <>f ojl an<] gr>r< and other miner,>!s,»,d
mineral rcsourccs, for the production of living resources, for shel! a»d
other fishcrics >i»d fiihing, huntit!g, an� othet' l'ecreation, fo>' wj!r]!>fe
co>»ervation, aiid frir health ar>d other uses lr> which the public at ltt>g�
may participate «nd e»joy;

That it is alio the declared policy of this stat . that the pub!ic, iltdj.
vidually and co]!ective!y, sha!I have the free and unrestricted rjght «I
ingress an� egress to and from ihe state-owned beaches bordering o» rh<
seaward shore of the Gulf of Mexico and hence the people of ihr. St;>tc e>
Texas have a further prinniry interest jn coniervjng the natura! bcr>all
of the state's bc«ches and protecting an� conserving them for thc iis  «f
i,hc public,'

That the Inter;tgcri< y Nntur;il ltc;otrrces Council has hci n r!j>e< I<d
bv the L<'p'is],'tturc to m ik  n corrip><h nsivc study to prcpar< thr, >r>r+T
for constructive legis!;ill<in for i!ic pr< s< ril, >irid fu>ure pit«>< cti<ir> < f ll>,
it>tet' '.st of ihe li<'.oplc ol' t!ie Sir>tv of T 'x«s !r> such subr»erged !rtr>d~,
I>  riche'H< is]a»<!sr 'c < ~ 'll>ii'> ! r  ifid r i'lul>i Jr>< >i>  ils I rir><]

Thrit ihr.' qptposc, inr  nt, arirl cfl'i oliver><,is of such const>'u< tive ] >,-
hition for the I!re«crit;««1 fui>irc lirolr ction of ihr. peep!  <il' thc it.>I< r< 
T xns c;tnt>ot li< «chic!  <l if t!ie s tl< riii<l lc tsing of ihe .it ilr.-<ovnr <! «r!>e-
merged l»ndi, b<'«eh< s,;>>id islar>rli is r o»tir>irrd unde> th«xlstjiig !«i .
of thii si;tt< without rc>rr»il to  !< t;<i!e<j n><>dr>» sricntifi< knr<wlcrlt<
tlic;e suit»i< rgei! I»nr]s, lr< iir hci, it>id iil.iri<ls whi< h wi!! r< i»It I'! r< ">
Courici!,ilu<ly anri Ir< I'or< iuch I>rfo>'nt:>! ion cari h<, co!lccte<I:i»<I '»> r'
> < port<'6 to i lie L '> ! slit> 'ir i'i',

All <rest< an emerge>>cy and an imperative public neceiijty th>iir,l:
Constili!ti<i»,ii Rule >«qui> i»g billi to b<! read or> three sever.il d;iys >» <
Hhusr b< suspenolcd, .ind this Rule is hereby suipended; and Ih» :»'
Act shall take effect and be in for :r. from ai!d after its pass»gr, «i>'I i  '
so enacted.

Passed the Senate on September 6, 1969: Yeas 29, Nays  >; l>assed
House on September 8, 1969; Yeas 1'.l4, Nays 4.

Approved Sept. 19, 1969.
Effective Sept. 19, ]969.
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TEXAS

ACT 279-1971

!.'OVNCIL ON MARINE-RELATZD AFFAIRS

CHAPTER 279 "

H. 8, No. 483

An Aet relating tc the Creatien, adminiStratiOn, pOWerS and dutier, and tunding
os The Texas Qounci! on Mar!ne-Related Affairs, an advisory body concerned
with marine artairei 'and deC!aring an emergency.

Be it enact< tl t!y the Legislature of the State of Texas:

Puvpot!c

Seclioii i. Thl purpose of this Act is to create The 'texas Council
oii 11«vi!!e-Itch!ted Affairs, an advisory body to assist in the comprehen-
sive;isscasni< rit >i!id pl!inning of marine-related affiiirs in this state and
their velatioiiship to national and international marine-related affairs.

Members/! ip

Sec. 2. la! The council is composed of 12 members, each of whom
niust be a Tex:is resident.

 b! The 'oveinor, lieutenant governor, and speaker of the House of
Representatives shaliI each appoint four persons to the council. The four
persons appointed by each of these officers shall include one person to
represeiit government, one person to represent the educational profession,
one person to represent commerce and industry, and one person to repre-
ae«t the public. The representatives of government must include a per-
sonal vepvesentative appointed by the governor, a state senator appointed
by the lieuteiiant governor, and a state representative appointed by the
speaker.

 cl All m»mbers of the council must be persons who are knowledgeable
of, anil i!it»vested in, marine-related affairs,

 dl All i»ilial ai!pointments to the council by the governor shall be for
'i term to cxpi! e on June 30, 1977. All initial appointments by the lieuten-
.i!!t yover«oi shall bc for a term to expire on June 30, 1976. All initial
appointments by the speaker shall be for a term to expire June 30, 1973.
Th» successor of each member shall be appointed by the original appoint-
iiig;tuthoiity for a term of six years.

  l,' ! I I ii s<'l i ii t ! i' 0 i' i'e pre'ion tative c clinics 'to set'v e in the house in
tviiich he w;ts sei viilg when he was appointed to th» council, he ceases to
be;t member uf tho council. The person appointed by the governor to
ii!<!'t nt «t i;overi!me!it ceases to be a member of the couiicil if th» governor
ttlio .illpeliited him eeasea tO b» gOVeVnor. If any member Of the COuneil
i«lie lo itioiid at least 60 percent of the meetings of the council in any
l >-»,<!!! tl! period or ceases to be a Texa~ resident, he ceases to be a member
<i! ! li» cou I! oil.

ti'! Iii the case of a vacancy on tlie council, the original appointing
;lutho!'ity shall appoint a person to fill that vacancy for the unexpired
liovtioti of the term. The person ap!>ointed to fill the vacant position
niust me»t ull qualifications prescribed by this Act for that position.



l'O vv S  ui l  t«LIC  

I 'c. '<,  : ! T! c f«r ct  »> «l' Lhc c >rr»c� rs»ur«!v >«!vr sory. IL <Iocs not
!>»v ' 'lb ' poiv«r' I > 'rcL ol> i>ch' ! f  >f t!  '. str L«.

 I>! The cou»cil m; y ho!<l »ublic h ; rinr s rcl v;rr>t to its»uv» >s !. It
r». y vc»orL its I'irrdir gs to thc I.cgisl; Irrvc «nd Lhc govcr nor fvom time Lo
Lit» ' rlrl ! iL sh«!i vc» >rt to c; ch rcg«1; r session of th . Legis!at«rc,

tc! lr> order to; id thc sL«lc ir> m;ikirrg use of f .der; I funds, facilitics,
«r>d 1«.og>.; ms vclati rg to n» rinc affair.', thc cour>cil sha! I estab!ish a liai-
se» r   I; ti » ship with all «l>pr opriatc bv  »ches and agencies of the federal
govc vrl »le il t.

<d! The cou»cil may;rcccpt gifts ov grants from any source to bc used
ir> corrncctio» with any of its !awfu! puvposes.

<cl Th  cou»ci! may appoint a director to serve at the will of thc
counci!, Thc director is the chief executive officer of the council and
s«bjcct to the policy direction of the council. Hc may appoint employees
to serve at his will. The council shall determfhe the compensation of the
director and all other employees.

 f! Thc council sha!! meet at least once every calendar quarter, and
at other times on the call of the chairman or by the written call of two-
thirds of thc members oi the council,

 g! The council shall elect a chairman and may elect other officers.

Pe   !ienr, ex!>crises

Scc. 4. Except for members of the Legislature, members of the council
: rc cntit!cd to compcns  Lion of $50 for each day spent on the official busi-
r>css of the council. A!l members of the council arc entitled to reimburse-
ment. fov r ctu. l and necessary cxpcnsrs incurred in carrying out counci!
l>«sir>css. Service on the boavd by a member of the Legislature is a part
of his duties as u member of the Legislature and docs not constitute a.
separate office.

I'  l ilail rig

Scc. 5. Until the Legislature provides an appropriation for the opcra-
t!on of the council, the contingent expense funds of the House of Repve-
scntativcs and of the Senate may bc expended for such purposes authorised
herein. Prior to any expenditure of funds of the contingent expense com-
rnittees of either the House or the Senate, a budget for the an»ual expenses
of the committee shall be submitted to such committees and no funds shall
bc expended from such funds until approved by that committee.

Kr >crger cy

Scc. 6, The importance of this legislation and the crowded condition
of the calendars in both houses create an emergency and an imperative

!>«l>lic»cccssity that thc Cor>st!tutional Rule requiring bi!ls to bc v , «,
Lhr'cc several days in c; ch ho«ac bc suspc»dcd, a»d this !L«lc is h, ,-�
suspcr!<!cd, and tlrat this Act take  ifcct and be in force from and! .�';.;
it,s»r ssr gc,   nd it is so cn»ctc l.

I' n. sc l by t,hc IIousc on A»ri	, 1971: Yeas 134, Nays 0, and that r>,
!louse concurred in Son«to amendments on May 14, 1971, Ycs,, !..
N»ys 1; passed by the Senate, as amended, on May 13, 1971: Y .,
31, Nays 0.

Approved May 10, 1071.
Effective May 19, 1971,
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STATE OF MICHIGAN

Act 245, Public Acts of 1970

AN ACT to provide for the protection and management of shorelands; to provide
for zoning and zoning ordinances; to provide certain powers and duties,' to authorize
certain studIes; to provide for development of certafn plans; to promulgate rules;
and to provide for certain remedies for violations of rules.

The People of the State of Michigan enact:

Sec. 1. Thi s act sh-11 be known and may be ci ted as the "shorel ands protection
and management act of 197G' .

Sec. 2. As used in thi s act:
 a! ''Commi ssion'' means the water resources commi ssion.
 b! Connecting waterway ' means the St. Marys river, Detroi t ri ver, St. Clair

river, Keewcenaw waterway or Lake Si. Clair.
 c! "Department:" means the department of natura1 resources.
 d! "Envi ronmenta'i area'' means an area of the shore1and determined by the

department on the basi s of studies and surveys to be necessary for.' the preservation
and maintenance of f ish and wildl ife.

 e! 'High risk area" means an area of the shoreland which is determined by the
commfssion on the basis of studies and surveys io be subject to erosion.

 f! 'Land to be zoned" means the land in this state which border's or is
adjacent to a Great Lake or a connectfng waterway sf tuated within 1,030 feet landward
from the ordinary high water mark as defined in section 2 of Act No. 247 of the
Publ lc Acts of 1955, as amended, being section 322.702 of the Compf Ied Laws of l948.

 g! "Local agency" means a county, ci ty, village or township.
 h! "Shoreland ' means the land, water and land beneath the water which i s

in close proximi ty to the shorel ine of a Great Lake or a connecting waterway.
 i! "0/horel ine ' means that area of the shorei ands where lend and water meet.

Sec. 3. Wi thin 1 year after the effective date of this act, the commission
shal'I make or cause to be made an engineering study of the shoreland to determine:

 a! The high risk areas.
 b! The areas ef the shorelands which are platted or have buildings or

structures and which require protection f rom erosion.
 c! The type of protection which is best suited for an area determined in

subdivision  b! .
 d! A cost estimate of the construction and maintenance for each type of

protection determined in subdivision  c! .

Sec. 4 . Within 1 yea r after the effective date of this act the department
sha'I'I make or cause to be made an environmental study of the shore]and to determine:

 a! The environmental areas.
 b! The areas of marshes along and adjacent to the shorelands ~
 c! The marshes and fish and wf'ldlife habitat areas which should be protected

by shoreland zoning.

Sec. 5. The commission in accordance with section 3 shai'I determfne if the use
of a high ri sk a rea shall be regul a ted to prevent property loss or i f sui tabl e
methods of protection shal1 be instal 'led to prevent property loss. The commi ssi on
shal 'I notify a local agency of Its 4eterminations and recommendations relative to
a high risk area which is in a loral agency.



Sec. 6. ', he depart!!!ent in accordance»i th sect ioir, 4 si al 1 notf fy a loca'I
agency of the .;:I =tence or any er vironmentai area wh' '.". Is in a local agency and
sha} 1 recommend to flic commi si or. >ppropr fate use regul at iors necessary to protect
an env i r on!, ".nta1 a rea.

Sec. 7. Mi thin 3 y ars after the effective date of thi s act a county, pursuant
to rules promulgated unde, section 12 and Act No, 183 of the Publ ic Acts oF 1943,
as amended, being section 125.201 to 125.23? 'of the Compi'led Laws of 1948, may
zone any shore! and ar!d '! «nd to be zoned which I s ',; the county.

Sec. 8. !!i th! n =i y aI"' after the effective-. date of th! s act a cf t y or vi i lage,
pursuant to ru! es promul �-..ted under section 12 and Ae t No. 207 of the I: ubl ic Acts
of 1921, as, amended, bei n.! ections l25.581 to 125.591 of the Compiled Laws of
1948, may zone ar! sI'!or el:->nc and I and to be zoned;!hi c.h ! f n the ci ty or vf 1 '1 age.

Sec. 9. Wf thin 3 y a! s a!'ter the effect,'ve date of thfs act a townshfp,
pursuant to rule. promo' gated under' section l2 and Acl I'Io. 184 of the Fublic Acts
of 1943, as am r!ded, b I ~g secticns 125 271 to 'I25 30!1 o the Compiled Laws af
1948, may zone any shorei anc' and Iand to be zoned which Is in the townshfp.

zonr ng ordinance o! a zonir g ordinance or a modif ication
>-egul ates a high risk area or ar environmental area

ccir m". ssion for approval or disapproval. The commission
inancei modification o. amendment adequately prevents
s dari!age to an env! ronmentai area or a high ! isk area.
Icn or amendment i s di sapprc ved by the commi,sion, it
feet urt! I mod. f ie' by the I ocai agency and «pproved

Sec. I0. An ex' st I ng
or amendment thereto which
sha1 1 be submi t ted to th»
shal 1 determine i f the o-.cl
property damage o - preven .
If an ordinance� modif'crt
shal'I not have force or =f
by the commission,

Sec, Il.  I' The comm ssion, ir! orcier to regulate thc. uses and cievelopment
of high risk a reas and env i ronmenral area, and to I mpi er!ent the purposes of this
act shal 1 prorru'Ir,'ate, c 'es-,'n accordance wi th and sub'ec t to the provi sions of
Act No. 306 of' the cubi c Ac,ts of !969�, being sect fons ?Lr,201 to 24.31:. of the
Compf 'I ed Laws of or."-'.

�! A ci;cu' t;oust uI>on pet' tion and a showing b~ the commf ssf or> that a
violation o a ru'e o".omu'g.-.ted unde~ subsect>on i i! e . sts, shal I Issue any
necessary orde! to ".~e dc!: e!! /ant t'> correct the tioi c' o!; or to restra n the
defendant f rom 'u, '.'1r-.; v ' ~! a .' >n o' ',:I.!:e i'1 e.

use.
 i i~ F >s-,.~r t hc wi Re~i vit ri! t v nf ric'ii~f is i*i nsc s

Sec, 12, ',1 '" ,'n ' i nont'is after th ef~ c'.:"~ .. det o th! s «ct the
commi ss i on sha I ' .. > co". ' ia ~c: '.'I th he purp=se- o." .h.' s act, prepare a plan f' or
the use encl I;.,-!;.r,-.r r; ri .". i! 1 <.'>.I. Ii'~ p, a, Ea I, . ':cl ' c.e but not 'D,. 1 Iml ted to:

 a! An inv.".nt irv a!! I: 3e!t' '. I ca"'on of' the use;.nd devei opment characteri sties
the shorel and � t I;; gran'r' ,ohys I ca i anc! man-ini; c>:.need shorei inc f eatures' ,the

exf sting and proposed murl! c! p3! and i nd.!str iai water . r takes and sewag< and
industrial waste o!!tf I 1 s; and hi gh ri =;k areas andi env i 'onmenta f ar eas,

 b! An i nventcr v of exi sting federal,, state, r.!q'or!al and 1ocal I>lans for
the management of <he shore!ands,

 c! An identification of problems a.sn" iaied with shoreland use, development,
conse rva t i on encl,.!.o', c =- I ir .

 d! A provi:ic>n i'o~ a continuing inventory of shoreland and estu ~r ine resources.
 e! P rovi s i ons for 'ur ther studies and %'esearcr! pertaining to shoreland

management.
 f! Identi f i cat io. of the hi gh ri sk and envi r onmentai areas whicli need

p rotec t i on.
g! Recomm ndati ons whi ch sha11.
i! provide precedu-e, for the resof uti on of conf 1 ir ts a ri sing f -om mul ti pie
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 ili! Provide for the necessary enforcement powers to assure compliance with
plans and to resolve conflicts in uses.

 lv! Provide criteria for the protection of shorelands from erosion or
Inundation, for aquatic req'cation, for shore growth and cover, for low lying 'lands
and for fish and game management.

 v! Provide criteria for shoreland layout for residential, industrial and
commercial development, and shoreline alteration contre'I.

 vl! Provide for building setbacks from the water.
 vii! Provide for the prevent'ion of shoreland I i tterfng,

bi I gh t ha rbo r deve'I opmen t a nd po1 1 u t i on.
 vii i! Provide for the regulation of mineral exploration

and p reduc t i on.
 fx! Provide the basis for necessary future legislation pertaining to

ef f ici ent shoreland management..
�! Upon completion of the plan, the corrorisslon shall ho'ld regional pubi ic

hearings on the recommendations of the plan. Copies of the p'lan shall be submi tted
wi th the hearing records to the governor and the 1 egi sl ature.

Sec. '13 ~ The department and commission may enter into an agreement jointly
or separately or to make contracts with the federa'I government, other state agencies,
loca'I agencies or private agencies for the purposes of making studies and plans
for the efficient use, development, preservation or management of the state' s
shore'land resources. Any study, p'lan or recommendatlon shall be available to a
local agency ln this state which has shoreland. The recommendatiors and po'licles
set forth in the studies or plans shal'I serve as a basis and guideline f' or
establishing zoning ordinances and developing shoreland p'lans by lccal agencies
and the commission.

Sec. 14. For the purposes of this act, the department and the commission may
receive, obtain or accept any moneys, grants or grants-in-aid for the purpose of
research, planning or management of shoreland.

Sec. 1 5. It Is the i ntent of the legislature that any addltic nal cost of the
Implementati on of section 3 af this act shall only be financed f rom federal funds.



relating to water resources; providing for the regulation of shoreland uss and development;
prescribing the powers and duties of state agencies and local governments in relation thereto;
providing penalties; amending Minnesota Statutes 1967, Chapters105, «nd 396 by adding
sections; Sections 394,25, Subdivision 2; and 396.03.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1967, Chapter 105, is amended by adding a section to read:

�05.485!  REGULATION OF SHORELAND DEVELOPMENT.! Subdivision 1.  PURPOSE.! In
furtherance of the olicies declared in Minnesota Statutes Section 105.38 and Cha ter 116 it is in the
interest of the ublic health safet and welfare to rovide uidance for the wi.ie develo ment of
shorelands of ublic waters and thus reserve and enhance the ualit of surface eaters, reserve the
economic and natural environmental values of shorelands and rovide for th wise utilization of water an
related lend resources of the state.

Subd. 2.  DEFINITIONS.! For the ur ses of this section the terms. defined in tllis section have the
r u i « II i s

hi h water elevation of ub ic waters: 1 Land within, 0 eet from the normal h h watermark of a

de ineated b ordinance on such a river or stream whichever is reater b "Unincor orated area" means
the area outside a ci vill e or borou h.

Subd. 3.  COMMISSIONER'S DUTIES.! Before Jul 1 1970 the commissioner o-t conservation shall
romul te, in the manner rovided in Minnesota Statutes Cha ter 15, model standards and criteria for the

subdivision, use, and develo ment of shoreland in uninco orated areas includin but not limited to the
followin:  a The area of a lot and len h of water front e suitable for a buildin site; b! the lacement
of structures in relation to shorelines and roads c the lacement and construction of sanita and waste

waters reservation of natural shorelands throu h the restriction of land uses   variances from the
minimum standards and criteria; and  h! a model ordinaree. The followin encies shall rovide such
information and advice as ma be necessa to the re aration of the rules and r ulations, or amendments
thereto: Thestatede artmentsof agriculture, economic develo ment and health the state lannin a en
the Ilution control enc the state soil and water conservation commission and the Minnesota
historical societ . In addition to other r uirements of Minnesota Statutes Cha ter 15 the model
standards and ordinancepromulgated pursuant to this section, or amendments theretti, shall not be filed
with the secretar of state un ess a roved b the executive officer of the state boariI of health and the
director of the pollution control agency.

Subd. 4.  FAILURE OF COUNTY TO ACT; COMMISSIONER'S DUTIES, ENFORCEMENT.! If a
count fails to ado t a shoreland conservation ordinance b Jul 1 1972 or if tl e commissioner of
conservation at an time after Jui 1 1972, after notice and hearin as rovided in IAinnesota Statutes
Section 105.44, finds that a coun has ado ted a shoreland conservation ordinance which fails to meet the
minimum rMndards established ursuant to this section the commissioner shall ada t tlae model ordinance
to the count . The commissioner shall hold at least one ublic hearin on the ro osixf ordinance in the
manner rovided in Minnesota Statutes Section 394.26 after ivin notice as rovideif in section 394.26.

com liance as the commissioner shall rescribe. The ordinance shall be enforced as rovided in Minnesota
Statutes Section 394.37. The enalties rovided in Minnesota Statutes Section 394.37 a I to violations
of the ordinance so ada ted b the commissioner.

Subd. 5.  COSTS.! The cost incurred b the commissioner in ada tin the modal ordinance to the
count ursuent to subdivl ~ ion 4 shell be eld b the coun u n the submission tc the coun~tof sn

'th' 90d

costs with the count auditor of the coun for col ect on b al tax le . Theccunty audit~or u on
u»

for general revenue purposes of the county. This additional tax shall be levied in excess of any limitation as

AIV AVI

MINNESOTA

ACT 777-1969

itemized statement of these costs b the commissioner. If the count fails to a these c
after the commissener's statement is rece t e commissioner ma e a co of ths

~ r ~
Chapter No. 777



to rate or amount but shall not cause the amount of other taxes which are sub'ect to an limitation to be
red U

nt rtue to t e etete to t e uommieeioner or n oert in e trente treeeu

Sec. 2. Minnesota Statutes 1967, Section 394.25, Subdivision 2, is amended to read:

Subd. 2. The establishment of zoning districts within which districts the use of lard for agriculture,
forestry, recreation, residence, industry, trade, soil conservation, water supply conservation, surface water
drainage and removal, conservation of shorelands, as defined in section 'l of this act and additional uses of
land may be encouraged, regulated, or prohibited and for such purpose the board may divide the county
into districts of such number, shape, and area as may be deemed best suited to carry out the comprehensive
plan.

Sec. 3. Minnesota Stai:utes 1967, Sec'ion 396.03, is amended to read:

396.03  OBJECT OF REGU' ATlONS.! These regulations shalt be made in «ccordance with a
comprehensive plan and designed for any or all of the following purposes:

�! To protect and guide the devi:lopment of non-urban areas;

�! To secure safety from fire, flood, and other dangers;

�! To encourage a distribution of population and a mode of land utiiization tha': will facilitate the
economical and adequate provision of transportation, roads, water supply, drainage, sanitation, education,
recreation, or other public requirements;

�! To lessen governmental expenditures;

�! To conserve and develop natural resources, includin but not limited to tlie conservation of
shorelands as defined in section 1 of this act

�! To prevent soil erosion;

�! To foster the state's agricultural or other industries;

 8! To protect the food supply;

 9! To prevent waste.

These regulations shall be made with a reasonable consideration, among other things, to the character of
the district and its peculiar suitability for particular uses.

Sec. 4. Nlinnesota Statutes 1967, Chapter 3M, is amended by adding a section to read:

�aL I I all * S:POWK So 0 S.l
.S i IM.OB I i iW ~8

e conservation o shore an s. Howaver this ssction does not rohibit a town from ack~ i or continuin
N u ' i ' ~ih

coun ordinance
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'i,.i, c 1 CGNSTITt>TIO.'V OF STATE OF ALASKA Art. Villi g~ 7

Article Vill

Natural Resources

- .;.:iiii l. Statcincnt of I'olicy. It is the policy of the State to
... c;lie se llcincni, of its land a>id the development of its
,,. lo m;i'<inir them available for maximum use consistent

i>i:iiiic i!>to>est,
br< ii nag i'e" iiiatioris li;.vi!

:, .: iii o:i 1o a co ii soi'v ation
:.,I;.icrc:oro rlo not conflict

witli the stnio constitution. 1959 Op.
Atty. Gen., iso, 28,

.-,,',iii;i ".  rance.d Autliority. The legislatu e sh'ill provide for
.;1:raiii>n, developinent, and conservation of dl natural re-

,.-, l>,li»>ging to thc State, incltidin ~ land and waters, for. the
- i.:i.iii b >icfit of its people,

. iiiiiin 3. COiiiniOn USe. WhereVer OCCurring in their natural
-,;i. li, i ildlife, and waters are reserved to the people for com-

c

ref r ence.� See note to
Cons.itution, art, VIII, g 3.

.-., lid>n 1. Sustained Yield. Fish, forests, wildlife, grasslands,
,.!i oil>ci repiciiishablo resources belonging to the State shall
::iicd, ilcveloped, and m:iintained on the sustained yield prin-

,,;iL je'.t to pi«ferences among benefiicial uses.
i:,. iii ousia~ rcgiil itions have rei by to meet tho maniiato of art. VIII,

ihc . ai>lect iif iish conserve- g ii, of the stiitc constitution to main-
:ihai, ibi y iirc designed to en- tain our fish resources on the sus-

I!c»art>nent oi Fish and taincd yield principle. 1959 Op. Atty.
ioiiii ol the ostent of fishing Gen., No, 28,

.. ari".is of Alaska, and there-

~ci iii>n,>. I'aci!ities and Improvements. The legislature may pro-
'' v f;ii'ilities, improvements, and services to assure greater

..' .,lion, development, reclamation, and settlement of lands, and

..-.-u.e fiiller utilization and development of the fisheries, wild-
. i:!> l waiters.

'ci'iIon 7. Speci;il Purpose Sites. The legislature may provide for
' 'c<iiiisl ii>n of sites, objects, and areas of n;itural beauty or of

i'i', cul'ural, recreational, or scientific value. It may reserve
ii' fiom the public domain and provide for their administration
'!>rcserv;i ion for the use, enjoyment, and welfare of the people.

249

~ci! ion f>. State Public Domain, Lands and inteiests therein, in-
">'i;.' .'uLnierge i and tidal lands, possessed or acquired by the
',; nd >;ot. used or i~tended exclusively for governmental pur-
., co'.isi!Lute t!ie st;ite public domain. The legisl;iture shall pro-
; ir the select.ion of lands granted to the State by the United

'i -. and 1'i>r i.ho administration of the st;ite public domain.



Art. VIIJ, q~ S ALAsKA STATUTEs Art. VIII, >~ ].~

Section 8. Leases. The legisl;<t,ure may provide for the le«sin.
of, and the issuance of po> mits for explor«tion of, <ny part of tl;,
public domain or interest therein, subject to reasonable concurre>',
uses. Leases and permits shall provide, among other conditions, fc<
payment by the party at fault for damage or injury arising froid
noncompliance with terms governing concurrent, use, and for fo<.
feiture in the event of breach of conditions.

Section 9. Sales and Grants. Subject to the provisions of this se<.
tion, the legislature may provide for the sale or grant of state land;,
or int.crests therein, and establish sales procedures. All sales o<
grants shall cont <in such reserv«tions to the State of all resource,
as may be required by Congress or the State and shall provide for
access to t,hese resources. Reservation of access shall not unnece;.
sarily impair the owners' use, prevent the control of trespass, o<
preclude compensation for damages.

Section 10. Public Notice. No disposyls or leases of state land:,
or interests therein, shall be made without prior public notice an'I
other safeguards of the public intei'est, as may be prescribed by la<i,

Section Il. Miner;il Rights. Discovery and appropriation shall 1>.
the basis for establishing a right in those minerals reserved to th'
State which, upon the date of ratification of this constitution b,
the people of Alaska, were subject to location under the feder'1
mining laws. Prior discovery, location, and filing, as prescribed b.
law, shall establish a prior right to these minerals and also a prio.
right to permits, leases, and transferable licenses for their extra -
tion, Continuation of these rights shall depend upon the.perforn;-
ance of annual labor, or the payment of fees, rents, or royalties, o:
upon othe> requirements as may be prescribed by law. Surface use'
oi lan<1 by a miner«1 claimant shall be limited to those necessary fo:
the extraction or basic processing of the mineral <leposits, or fo.
boih. Discovery «nd «p]>ropri;<tion sh«ll initiate a right�subject t>
fuithCr requ>rements Of I«W, tO ]>«tent Of minor;<1 1«n<1s if authOi-
ized by 4hc St«te «<><! not prohi1>ited by C<>ngross, The provision
of i,his section sh«11 «1>pIy to «11 other n<incriils iesc> vcd to lb.
St«tc which by 1«w «re dcc]ared subject: to nppropri«tion.

Section ld. Niner;<1 Lc«ses;in<1 I'ermits. '1'hc 1cgisl«tune shai
prov;de for the isa<i«l>cc, i,ypcs «'! <<1 terms ot Ic«scs for co<<1, o]1, ga;,
oil sh;ile, sodium, phosph«tc, poi�<sh, sulfur, p«mice, «nd other min-
er«ls «s m <v be prcscribecl by lav. Leases «n<1 permits giving i,h-'
exclusive right of. exploration foi these minerals for specific p<-
riods and areas, subject to reasonable concurrent exploration s.:
to dif1'erent, cl;isses of minerals, may be «uthorized by law. Lik'
1<:<ses;ind permits iving the exclusive ri ~ht of prospecting 4:
geophysin<l, geochemical, and similar methods for all minerals ms:
also be authorized by law

250



" illl, g~ 13 CONsTITUTIoN 0F STATE 0F ALAsKA Art. VIII, b~ 15

'cciiipn 13. Water Rights. All surface and subsurface waters re-
; d ',p the people for common use, except mineral and medicinal
r.', are subject to appropriation. Priority of appropriation shall

.. lnipi. right. Except for public water supply, an appropriation
,... ci. shall be li>niter to stated purposes anti subject to prefer-
';iniong beneficial uses, concurrent or otherwise, as prescribed

.'..i>,;>nd to the general reservation of fish ttnd wildlife.
ni-i rebec re r>c e,� See note to

.. Cn>stitutian, art, VIII, li 16.

cii»n 11. Access to Navigable Waters. Freb access to the navi-
~>t pul>lic waters of the State, as defined by the legislature,

",. ni>t l>e denied any citizen of the United States or resident of
~in',e, except that the legislature may by general law regulate

' liniit such access for other beneficial uses or public purposes.

'ection l5. No Exclusive Right of Fishery. No exclusive right
- -; ci,il privilege of fishery sha11 be created or authorized in the
. r> nl u aters of the State.

'id~ section wss derived from the
,tc t, 1961 Op, Atty. Gen.,

261

'.ii:ice, decisions contruing White
ere applicai>le.� Since the pur-
»< nght by the White Act have
;iron expression, albeit under

'i> different terminology, in the
  il.i» section, the decisions of

' "rit ~rial district court in Alaska
222 of the White 'Act,

.. «i»t in construing our own
vv»stituticn. 1960 Op. Atty.

rr dphil>inc» against exclusive right
' 'i-'lary applicable to Natives~Un-

langunge of the White Act
t SC > 222! the Secretary Of In-

»as prohibited from granting
l~ iu»ive or several right of fish-

'" fa>or oi' the Natives on the
: "" i'iiver on Kodiak Island. The
" held timt the pr ohibiti on

glanting an exclusive right
' ~ ri' apphc<l to commercial fish-

Xntivcs equally with fishing
' »nice, and that the secretary
' nnt grant to the occupants of

~" non reservation the privilege of
"ve co>n>ncrcial fishing rights.
»in Atty. Gcn., No. 9, citing

Griincs packing Co., 12
-' 'iis, 93  U. 8. 86, 09 S. Ct.
' i, I:.I. 1231.

I', «~: >in>inn» Cxtabliahing mini>nil>a
»elaeen sct nets.� Fish and

' in i>nrt>nant regulatiena da nOt

themselves tend to create an exclu-
sive right of fishery by establishing
minirnu>n distances between set nets.
They merely regulate the fishing ef-
fort of a particular type of station-
ary gear. Constitutional provisions
were not intended to outlaw all forms
of stationary gear. 1960 Op. Atty.
Gcn., Xo, 9,

Conveyances for establishment of
sct net fishcrv.� The power to issue
a lease for the establishment of a
sct net fishery upon tidelands, if the
same were to be of any value whnt-
soever to the lessee, would necessar-
ily convey a special privilege or right
to use the particular area covered
by such lease, 1960 Op. Atty, Gen.,
No. 9.

The Department of Natural Re-
sources cannot grant an exclusive
right of fishery by means of a tide-
lands lease or permit. 1960 Op. Atty.
Gcn�No. g.

Any attempt to convey tideland
locations for the purposes of set
netting would go against both the
spirit and the letter of the constitu-
tion and would therefore be of no ef-
fect, 1961 Op. Atty. Gen., No. 3.

The attcn>pt tn lease a trnct of
tideland for the purpose of establish-
ing a set. nct Hshcry ~vould bc unlaw-
ful nnd, even if attempted, would
convey no legal right to such fishery.
1960 Op. Atty, Gcn�Ne. 9.

Quoted in 1>fetlakatla Indiaa Corn.,



Art. VIII, i~ 1G ALASKA STATUTES Art. IX, zs 5

A e!wctu' Islets itchy. v, Egin, Sop. mended in 369 U. S. 46, 82 S. Q.
ct, op. No. 12  File Nos. 21, 22, 23!, 562, 7 L, Ed, �d! 662.
3C2 P. �d! 901, vacated end re-

Section 16. Protection of Rights. No person shall be involuntar.
ily divested of his right to the use of waters, his interests in lands,
or improvements all'ecting either, except for a superior beneficia
use or public purpose and then only with just compensation and by
operation of law.

Section 1'7. Uniform Application. Laws and regulations goverri.
ing the use or disposal of natural resources shall spply equally to
«ll persons similarly situated with reference to the subject matter
and purpose to be served by the law or regulation,

Section 18. Private Ways of Necessit,y. Proceedings in eminent
domain may be undertaken for private ways of necessity to permit
essential access for extraction or utilization of resources. Just corn-
pensation shall be made for property talran or for resultant darn-
ages to other property rights.



APPENDIX 0

PERSONS TO CONTACT CONCERNING COASTAL MANAGEMENT
ACTIVITIES ON A STATE-BY-STATE BASIS

Alaska

F. T. Keenan, Director
Division of Lands
Alaska Department of Natural Resources
323 E. 4th Avenue

Anchorage, Alaska 99501

Alabama

Wayne E. Swingle
Chief Marine Biologist, Division of Seafoods
Alabama Department of Conservation
P.O. Box 188
Dauphin Island, Alabama 36528

California

Joseph E. Bodovitz, Executive Director
San Francisco Bay Conservation and Development Commission
30 Van Ness Avenue
San Francisco, California 94102

Harold D. Bissell, Manager
California Comprehensive Ocean Area Plan
Department of Navigation and Ocean Development
1416 Ninth Street
Sacramento, California 95814

Jens C. Sorenson

202 Wurster Hall
University of California
Berkeley, California 97020

Connecticut

John T ~ MacDonald
Commissioner of Agriculture and Natural Resources
State Office Building
Hartford, Connecticut 06115
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Delaware

Austin Heller, Director
Department of Natural Resources and Environmental Control
Natural Resources Building
Dover, Delaware 19901

Florida

 Mrs.! Mary Lou Stursa
Research Librarian

Coastal Coordinating Council
Larson Building, Room 682
Ta11ahassee, Florida 32304

Robert S. Baker

Administrative Assistant to the Director
State Fish and Game Commission
Trinity-Washington Street Building
270 Washington Street N.W.
Atlanta, Georgia 30334

Great Lakes States

David Robb

Great Lakes Basin Commission
220 E. Huron

Ann Arbor, Michigan 48108

Chennat Gopalakrishan
Associate Professor of Agricultural Economics
College of Tropical Agriculture
University of Hawaii
2525 Varney Circle
Honolulu, Hawaii 96822

Shelley M. Mark, Director
Department of Planning and Economic Development
P.O. Box 2359

Honolulu, Hawaii 96804
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Illinois

John C. Guillon

Chief Waterway Engineer
Department of Public Works and Buildings
Division of Waterways
201 W. Monroe Street

Springfield, Illinois 62700

Lake Michigan and Adjoining Lands Commission
1307 E. 60th Street

Chicago, Illinois 60637

Indiana

Louisiana

Merc J. Hershman

Research Director

Coastal Resources Law

Sea Grant Legal Program
Louisiana State University
Baton Rouge, Louisiana 70803

Maine

Director
Environment Improvement Commission
State House

Augusta, Maine 04330

Ronald A. Poitras, Planning Associate
Maine State Planning Office
189 State Street

Augusta, Maine 04330

Bradford S. Sterl
Coastal Wetlands Coordinator
Wetlands Control Board
State House Annex
Augusta, Maine 04330

Maryland

Thomas C. Andrews
Maryland Environmental Service
State Office Building
Annapolis, Maryland 21401
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Dr. John R. Capper
Deputy Director
Department of Chesapeake Bay Affairs
1825 Virginia Street
Annapolis, Maryland 21401

Roy G. Metzgar
Natural Resources Planner

Maryland Department of State Planning
301 West Preston Street
Baltimore, Maryland 21201

L. E. Zeni

Power Plant Siting Program
Department of Natural Resources
State Office Building
Annapolis, Maryland 21401

Massachusetts

Russell Davenport
Division of Conservation Services

Leverett Sultonstall Building
100 Cambridge Street
Boston, Massachusetts 02202

William D. Marks, Chief
Water Development Services Division
Water Resources Commission
Michigan Depart~ant of Natural Resources
1th Floor, Mason Building
Lansing, Mcihigan 48926

Peter C. Ryner
Research Assistant

University of Michigan Sea Grant Program
North University Building
Ann Arbor, Michigan 48104

William Walsh

Water Resource Planner
Bureau of Water Management
8th Floor, Mason Building
Lansing, Michigan 48926
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Minnesota

James Mentor, Hydrologist
Flood Plain Shoreland Management Unit
Department of Natural Resources
Centennial Office Building
St. Paul, Minnesota 5510l

Dr. Sidney D. Upham, Director
Universities Marine Center
P.O. Drawer AG

I Gulf Coast Research Lab
Ocean Springs, Mississippi 39564

Jo Ann Yates
Office of the Commissioner
Department of Environmental Protection
P.O, Box 1390
Trenton, New Jersey 08625

New York

Lee E. Koppelman, Executive Director
Nass au-Suf f olk Regional Planning Board
Veterans Memorial Highway
Hauppauge, Long Island, New York 11787

Anthony S. Taormina
Principal Fish and Wildlife Biologist
New York State Department of Environmental Conservation
4175 Veterans Memorial Highway
Ronkonkoma, New York 11779

North Carolina

Roy G. Somers, Jr.
Secretary of the Department of Natural and Economic Resources
Raleigh, North Carolina 27611



0-6

Ohio

William S. Cox, Director
Division of State Lands
502 Winter Street, N.E.
Salem, Oregon 97310

David G. Talbot

State Parks Superintendent
Oregon State Highway Division
Highway Building
Salem, Oregon 973l0

V. M. Beard, Director
Bureau of Engineering
Department of Environmental Resources
P.O. Box 1467

Harrisburg, Pennsylvania 17120

Rhode Island

 Mrs.! Susan P. Norrison
Senior Planner
Rhode Island Statewide Planning Program
Room 124, State House
Providence, Rhode Island 02903

South Carolina

Roger A. Seamans
Administrative Assistant
Wildlife Resources Department
P.O. Box 167
Columbia, South Carolina 29202

Texas

Ron Jones, Director of Planning
Texas Parks and Wildlife Department
John H. Reagan Building
Austin, Texas 78701
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James E. Douglas, Jr.
Commissioner
Marine Resources Commission
P.O. Box 756
Newport News, Virginia 23607

Ar thur H. Horwitz, S taf f Assistant
Division of Statutory Research and Drafting
Commonwealth of Virginia
P.O. Box 3-AG
Richmond, Virginia 23219

Gerald P. McCarthy
Governor's Council on the Environment
Eighth Street Office Building
Richmond, Virginia 23219

Dorothy C. Morrell
Chairman: Salt Water Beaches Committee
Washington Environmental Council
2047 - 144th Avenue S.E.
Bellevue, Washington 98004

Edwin O. Standish, Supervisor
Operational Planning Division
Department of Ecology
Abbot Raphael Hall
St. Martins College
P.OS Box 829
Olympia, Washington 98504

Wisconsin

Ted F. Lauf, Supervisor
Land Use Control Unit
Bureau of Water and Shoreland Management
Department of Natural Resources
Box 450
Madison, Wasconsin 53701

Thomas M. Lee, Chief
Flood Plain-Shoreland Management Section
Department of Natural Resources
Division of Environment Protection
511 Hills Farms State Office Building
Madison, Wisconsin 53702
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Notes: 1. The persons named above were chosen as a result of their
replying to a letter of inquiry or, in a few cases,
knowledge that they were familiar with coastal man,age-
ment activities in the state in question.

2. For a few states, no one replied to a letter of inquiry;
thus, no one haa been listed under those states.




