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INTRODUCTION

Throughout the historﬁ of civilization man has been drawn to the
beach: the meeting ground of land and water. This attraction has been
derived from a.multitude of factors, from the most primitive net casting
for food to an equally basic seeking of solitude and respite. Modern
man has seen that the beach itself is really only one element of a
natural system, now called the "coastal zone", that consists of a
complex set of entities with interrelationships about which his knowledge
is less than adequate. These many elements, the shallow water areas,
beaches, bluffs, uplands, ete., both influence and are influenced by
man's many uses and activities in the coastal zone.

In more recent history these activities have increased at rates
that are at least proportional if not greater than the increase in man's
numbers.

Initially, the more intensive use of the coastal zone was due to
man's quest for economic growth and pursuit of commerce, e.g., based on
his early dependence upon water transportation and related port and
harbor development. Subsequent development of the coastal areas followed
this beginning and at present more than 45% of the U.S. population lives
in counties bordering on the Great Lakes, the Atlantic and Pacific
Oceans, or the Gulf of Mexico.

Following the rapid rise in disposable income, leisure time, and
general affluence, man has turned to the ccastal areas with a new vigor
which has manifested itself in terms of multiple use conflicts. Many
localities, reglons, and states have found themselves severely unpre-

pared to react with adequate resource management strategies,
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As a result, during the past decade the focus of attention on the
coastal zone by state and federal government has increased tremendously.
The states have seen their coastal areas subjected to unprecedented
pressures from ¢il drilling, the cperations of la£ge power plants,
increased port activity, and other such commercial and industrial
activities. The growth in family income and leisure time has caused
these areas to become the object of a tremendous boom in recreational
activity, including swimming, boating, recreational fishing, all-terrain
vehicles, as well as prime sites for second homes and suburban devel-
opments. The increased economic activity and population mobility have
caused increase levels of polliution in coastal areas. The nation's
coastal areas have shown the effects of these stresses: public access
is at a premium; Lake Erie is suffering from advanced eutrophication;
and the nation's supply of wetland areas has been seriously depleted.
Furthermore, many of the economic and recreational activities that
people have sought in coastal areas are incompatible.

This recognition of multiple use conflicts in the coastal areas
has not been reflected in many of the various approaches to planning
for future use. Frequently, planning programs express, sometimes impli-
citly, the promise that the coastal zone can be managed sc as to mean
all things to all people. 1In all too many cases, this ideal situation
is ecologically impossible. The fragile coastal areas cannot be used
for all purposes, no matter how well "managed'.

Such incomplete approaches have been accompanled by another basic
problem that is becoming increasingly apparent in this country: the
question of land ownership and responsibility of land ownership. The

traditional view of land as a commodity 18 in direct conflict with
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the conceplt of land na a resource,  Indeed, thid difflererce in phllosophy
provides the basis for many of the legalistic difficulties in approaching
the problem of a new management ethic for coastal zone resources.

The Sea Grant Program has provided a national focus on this
extremely important resource issue. This report was prepared as a
first attempt to put under one cover a discussion, sometimes admittedly
brief, of all of the existing coastal programs. The major thrust was
to loock at what the various states have done in appreoaching the problem
and to uncover which programs seem to be making innovative approaches
to resource management. The following section will set the stage for

the various chapters of the report,

FEDERAL GOVERNMENT STUDIES RELATING TO THE COASTAL ZONE

On the federal level, four major studies of coastal zome problems
were undertaken during the period from 1965 to 1970. The Marine
Resourcea and Engineering Development Act of 1966 authorized two

studies, one by an inter-agency committee (A Plan for Multiple Use of

the Coastal Zone by the Inter-Agency Committee on Multiple Use of the

Coastal Zone) and the other by a commission of distinguished citizens

(Our Nation and the Sea by the National Commission on Marine Science,

Engineering, and Resources), The Clean Water Restoration Act of 1966
required the Department of the Interior to undertake an Estuarine

Pollution Study. Finally, the National Estuarine Protection Act of

1968 authorized the National Estuary Study by the Fish and Wildlife

Service. These studies, while differing on specific recommendations,
saw the states as the key managerial units for any coastal resource
program. The federal government's role was seen as providing technical

and financial assistance along with some degree of federal overview of

ix



state coastal plans and programs, the extent of which varied depending
on the study. Legislation embodying these recommendations has been
introduced during the pasat two years in Congress but has not yet been

passed.

TREATMENT OF STATE COASTAL ZONE AND SHORELAND MANAGEMENT PROGRAMS
While activity on the state level has suffered from a lack of
federal direction and technical and financial assistance, many states
have initiated programs to cope with scme of the problems of shorelands
management. The purpose of this report is to provide insight into
the various approaches of different states to determine which are
valid and what the elements of a comprehensive coastal zone management
program should be. Major attention will be focused on the programs of
ten states. Summaries of the activities of the other coastal states
in the area of shorelands management are included to provide a compre-
hensive view of the scope and nature of coastal zone programs in the
United States. Emphasis 1s placed on programs dealing with management
of the shorelands, rather than those dealing with the coastal waters
or the tidelands lying underneath those waters because it is in the
shorelands that the prineipal innovations are taking place and the
threats to envirommental quality are most imminent. The principal
types of programsreviewed are those dealing with estuarine and wetlands
preservation measures, including significant acquisition programs;
controls over dredging and fillling to protect environmental quality;
industrial, residential, and power plant site location controls; and

measures to increase beach access.



Mention will also be made of other programs beilng undertaken by
coastal states which are not specifically aimed at coastal zones, but
which are innovative approaches that may have some applicability to
the solution of coastal zone problems such as the development of
conservation commissions in Massachusetts and the creation of the
Environmental Service in Maryland.

This report will not cover either new approaches in state pollution
control programs as these have already been described in the literature,
or recorganizations of state governments to provide better environmental
management as these are extensively discussed in the Woodrow Wilson

International Center for Scholars' publication Managing the Environment:

Nine States Look for Answers,

The ten states that have been chosen for close examination and

the reéson for their selection are:

(1) Massachusetts, its wetlands program is an example
of immediate measures that can be taken to protect
vital resources while more comprehensive programs
are belng developed;

(2) Maine, its industrial, residentisl development and
power plant site location legislation, and its coastal
conveyance of petroleum program;

(3) Maryland, its activities in protecting its Chesapeake
Bay resources and its power plant siting legislation;

(4) Oregon, its innovative policy in declaring its beaches
up to the vegetation line, open for public use and
its incipient statewide coastal zone program for all of

its area west of its coastal range of mountains;
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(5) Wisconsin, it Is a Great Lakes state which has
instituted & comprehensive shoreland zoning program;

(6) California, the activities of the San Francisco
Bay Conservation and Development Commissicn and the
work being done through its COAP (Comprehensive
Ocean Area Plan) development program;

(7) Hawail, its coastal zone program is being developed
using its statewide zoning program ae a base;

(8) Delaware, its recent law banning heavy industrial
development in the coastal zone;

(9) & (10) Washington and Rhode Island, they were the
first states to pass legislation establishing a

comprehensive coastal zone program.
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CHAPTER 1

PURPOSE AND METHODOLOGY

PURPOSE

The purpose of this report is:

(1) to provide a survey of the shoreland management programs
presently being undertaken at the state level to inform interested
persons of past and current development in this area of growing
importance;

(2) to provide an analysis of the various programs in order to
determine what types of approaches appear to be appropriate and under
what conditions;

(3) hopefully to assist persons working in this field to develop
effective shoreland management programs for their areas by exposing
them to the possible alternative approaches that are open to them and
the strengths and weaknesses of those approaches as they are presently

being pursued.

METHODOLOGY
Sources

The following comprise the major sources of information for this
report: (1) federal government reports including the major coastal

zone studies such as the National Estuary Study and the National

Egtuarine Pollution Study; (2) review of the literature including

articles in law journals and natural resource journals; (3) review of
studies undertaken by the states; (4) correspondence with state agency

officiale; (5) interviews, where possible, with appropriate officials



and knowledgeable persons; and (6) review of the legal statutes
enacted in the various states regarding shorelands management.

The acquisition of the necessary Information was hindered by
the fact that some of the programs discussed have been 8o recently
enacted that the formulation of the means of implementing them has not
even been completed, thus rendering judgment of thelr effectiveness
difficult. Moreover, the limitation on the time and manpower available
may have resulted in the omission of some information that ideally
should have been included,

Finally, the fact that prime concentraticn was on the programs
of ten states is not meant to be an implication that the programs of
the other coastal states are necessarily inferior. The programs of the
ten states selected were thought to be most representative of current
shoreland management efforts.

Method of Approach

Background

This report focuses on state shoreland management programs since
the present trend towards coastal zone management has come from the need
to provide better management of shoreland and nearshore water areas due
to the imminent threats to the environmental quality of such areas and
the necessity to establish priorities among conflicting uses of such
areas, (In this report the term 'shorelands" is used to describe the
strips of land which comprise the interface between the interior lands
of the United States and the waters of the Great Lakes, the Atlantic
Ocean, the Pacific Ocean and the Gulf of Mexico. The term coastal zone
includes, in addition to the shorelands, the coastal waters and the
submerged lands lying under the coastal waters, out to the limit of

state jurisdiction.)



However, it should be realized that no shoreland management
program adequately takes into account all of the factors that must be
considered in a comprehensive coastal zone management program.

As indicated by enacted coastal zone management programs in
Washington and Rhode Island, regulation of the use of offshore waters
as well as of shoreland areas must be considered in any comprehensive
coastal zone management program. While the problems of the offshore
waters are not generally as pressing as those on shoreland and nearshore
areas, there are strong indications that the situation may soon change.
The oil spills off the California coast and elsewhere are only the
harbingers of future problems associated with increased utilization of
the resources of offshore areas. There is also the added difficulty
of the lack of any control by a state over activities undertaken beyond
its three-mile limit which may directly affect its coastal areas.

Even the coastal zone programs of Washington and Rhode Island do
not fully take cognizance of all the activities that have an impact on
their coastal areas. The federal government undertakes many activities
and programs that have a direct impact on a state's coastal areas; these
range from navigation and defense to the establishment of national
seagshores. It also undertakes many programs that are not specifically
related to coastal areas but which have a substantial impact on the uses
to which a state's coastal areas are put; examples of such programs are
the national interstate highway program and the Land and Water Conservation
Fund program. Under the Constitution the states have limited comtrol
over such actlvities but they can provide mechanisms in theilr coastal

zone programs for the interaction of thelr activities and those of the



federal government. They are in a simlilar situation with respect to
the activities of other states that may have an impact on their coastal
areas,

The states themselves conduct several programs that are centered
on the regulation of a single or limited number of uses, such as shell-
fish harvesting and fishing or provision of dock facilities, without
much attention beinpg given to their overall impact on a state's coastal
areas. They also conduct many programs only indirectly related to
coastal zone management, such as highway construction and provision of
recreational areas, which may have a significant impact on coastal
areas.

Two other types of programs may have a significant Impact on a
state's coastél areas: filrst are the air, water, and solid waste
pollution control programs both on the state and the federal level which
have a major effect on the vitality of a state's coastal resources;
second are the pelicy guidelines established by such acts as the
Natienal Environmental Policy Act of 1969 on the federal lewel and
Michigan's Act 127-1970, the Environmental Protection Act of 1970,
(which gives citizens the right to sue to prevent envirommental "
degradation) on the state level, and other manifestations of the
Public Trust Doctrine.!

Obviocusly, one paper cannot cover all of these subjects, but
in the establishment of a fully comprehensive cocastal zone management
program the impact of such activities should be recognized and provision
should be made for appropriate linkages between the regulatlons of such
activities and the Implementation of the coastal zone management program,

It is hoped by discussing the shoreland management programs and the



efforts at coastal zone management of Washington and Rhode Island, the
nature of the trends that are occurring on the state level towards
coastal zone management can be indicated.

Specific Approach

As mentioned in the introduction, the programs of temn atates

were chosen for close examination as they are representative of the
major approaches being undertaken on the state level. In examining
the programs of these states, attention was focused on the following
features:

(1) the purpose of the program;

(2) the policy statement, if any, under which the
program.was to be carried out;

(3) the integrity of the program (whether it forms an
effective program in itself or needs accompanying
programs to be effective);

(4) the type of implementing agency;

(5) the state-~local relationships that are involved
in implementing the program;

(6) the information base on which the program was to
be implemented;

{(7) the method and the amount of funding for the program;

(8) the staff support for the program;

(9) dits relationship to other state programs affecting
the state coastal areas;

(10) the provision, if any, for public participation

in the program's development and implementation;



(11) the enforcement powers associated with the program:
permit system, standards, regulations, eminent domain,
injunctive recource, etc.;
and

(12) the provisions, if any, for appeal and decision
review of agency decisions related tc the program's
implementation.

Appraisal of programs in accordance with the above criteria was
in some instances hindered by an inability to obtain sufficient infor-
mation about the program in relation to each of the above criteria from
the sources available. 1In addition, some of the programs have been so
recently enacted that several aspects of these programs have not yet
been settled. In such cases the analysies of the program in question
was based on the available information.

Table 1 shows the legislative acts and court cases that were
analyzed in relation to the shoreland management efforts of each of the
ten states. These programs are discussed in detall in Section 1IT.

As mentioned above, the shoreland management programs of other
coastal states were also reviewed in order to obtain a comprehensive
view of the scope and general nature of shorelands management at the
state level throughout the United States. Table II summarizes the
programs that the other coastal states have undertaken. These programs
are discussed in Section IIL. Table III provides a matrix representation
of the shoreland programs that each coastal state has undertaken.

The remainder of this section will be devoted to giving an
overview of the status of shoreland management at the state level in the

United States: a historical analysis is preseﬁted, which also describes



the influence of geographical and political factors on the development
of shoreland management programs; followed by a description and analysis
of shoreland management programs by type and a discussion of the variocus
issyes involved in developing a comprehensive coastal zone management

program; finally, there is a section devoted to the areas that should

be examined in future research.



State

Mass.

Maine

TABLE 1

COASTAL LEGISLATIVE, EXECUTIVE, AND

JUDICIAL MEASURES OF THE TEN STATES

Type of Program

Wetlands

Estuarine Area
Management Plan

Conservation
Commission

Wetlands

Industrial,
Subdivisien,
Power Plant Siting

01l Transvort

Relevant Legislation
and Court Cases

1. Act 426 (Jones Act-
Coastal Wetlands Dredge
and Fill Law of 1963} as
amended

2. Act 768 (Coastal
Wetlands Protection Act)

3. Aet 220 (Hatch Act-
Inland Wetlands Dredge and
Fill Law of 1965) as amendeéd

4. Act 444 (Inland Wetland
Protection Act of 1968)

1A, Commissioner of Natural
Resources vs, §. Volpe and

ComEanz*

Al. Executive Order No. 59
(Commission on Ocean
Management) **

1. Act 223 (Conservation
Commission Act)

2. Act 517 (Massachusetts
Self~Help Act)

1. Act 348 (Coastal Wetlands
Regulation) as amended

2, Act 572 {Coastal Wetlands
Regulations)

1A, State vs. Johnson

1., Act 571 (Site Location
Regulation)

1. Act 572 (Coastal Conveyance
of Petroleum)

Date

1963

1965

1965

1968

1965

1968

1957

1560

1967

1971

1970

1970

1970
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State

Maine, cont.

Maryland

Oregon

Wisconsin

California

Type of Program

Coastal Develop-
ment Plan

Wetlands

Power Plant
Siting

Comprehensive
Sewage Treatment

Comprehensive
Resources Plan

Beach Access

Coastal Zone
Management Plan

Relevant Legislation
and Court Casea

Date

(Period of development 1969-1973)

1. Act 241 (Wetlanda)

2. Act 242 (Wetlands)

1. (Power Plant Siting)
1. Act 240 (Environmental
Service Act)

(Begun 1969)

1. Act 601 (Beach Bill)
ag amended

1A. State ex rel Thorton
vs. Haz

1. Act 608 (Coastal Zone
Management Plan)

Coastal Construction Al. Executive Order

Moratorium

Power Plant
Siting

Shoreland Zoning

San Francisco Bay
Conservation and
Development
Commission

Thermal Power
Plant Siting

Comprehensive
Ocean Area Plan

01-070-07

Bl. Executive Order
01-069-25

1. Act 614 (Water Resources

Act of 1965)

1. Act 1165 {McAteer-Petris

Act) as amended

2. Act 713 (McAteer -Petris
Act - major amendments)

Departmental Regulation
as amended

Act 1642 (Marine Resources
Conservation and Development

Act of 1967)

1970

1970

1970

1967
1969
1971
March 3,
1970
Dec. 11,

1969

1965

1965

1969

1965

1967



State

California,
cont.

Hawaii

Delaware

Washinpgton

Rhode
Island

Type of Program

Beach Access

Land Use Zoning

Open Space

Beach Access

Marine Management

Natural Areas
Protection

Heavy Industry-
Port Facility Ban

Coastal Zone
Management Plan

Coastal Management

Thermal Power
Plant Siting

Wetlands

Relevant Legislation
and Court Cases

Al. Gion vs. Santa Cruz

A2, Dietz vs. King

1., Act 187 (State Land
Use Law of 1961)

2. Act 32 (Amending the State
Land Use Law)

3. Act 205 (Amending the State
Land Use Law)

1, Act 135 (Open Space
Appropriations)

1. Act 136 (Shoreline
Setback Areas)

1. Act 137 (Office of Marine
Affairs Coordinator)

1. Act 139 (Natural Areas
Regerve System)

1. Act 175 (Coastal Zone Act)
{Begun 1970)

1. Act 286 (Shoreline
Management Act of 1971)

2. Initiative 43 (Shoreline

Protection Act)

1A, Wilbour vs. Gallaher

1. Act 45 (lst extraordinary
session) (Thermal Power Plant
S8iting Act of 1970)

1., Act 140 (Coastal Wetlands)*

11

Date

1970

1970

1961

1963

1965

1970

1970

1970

1970

1971

1971

{to be
voted on
Nov., 1972)
1970

1970

1965
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State Type of Program Relevant Legislation Date
and Court Cases

Rhode 2. Act 26 (Intertidal Salt 1965
Island, cont. Marsh) as amended

Coastal Management 1. Act 279 (Coast Resources 1971

Management Council)

*Court cases denoted by subscripted numbers

**Executive orders denoted by subscripted letters



TABLE II
LEGISLATIVE, EXECUTIVE, AND JUDICIAL
COASTAL MEASURES OF THE OTHER COASTAL STATES

State Type of Program Relevant Legislation Date
and Court Cases

Atlantic Coast

New Hampshire Wetlands- 1. Act 215 (Regulation of 1967
bDredging & Filling Dredging & Filling in and
Controls adjacent to Tidal Waters)

2. Act 284 (Regulation of 1967

Dredging & Filling in and
adiacent to Public Waters)

3. Act 274 (Regulation of 1967
Dredging, Filling, Construc-

tion, etc., in Surface

Waters)

Connecticut Wetlands 1. Act 695 (Preservation of 1969
Tidal Wetlands)

2. Act 536 (Wetlands Acquisition 1967

Powers)
New York Wetlands 1. Act 545 (Long Island 1960
Wetlands Act)
Coastal Manage- 1. Act 715 (Division of Marine 1969
ment Unit and Coastal Resources)
Power Plant 1. Act 294 (Power Plant Site 1968
Siting Acquisition) amends the Atomic

Space and Development Act,
Act 210-1962.

New Jersey Wetlands 1. Act 45 (Green Acres Land 1961
Acquigition Act of 1961)
2. Act 46 {(Green Acres Bond 1961
Act of 1961)
3. Act 27 (Wetlands Act of 1970
1970)

13
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State

Virginia

North
Carclina

Georgia

Florida

Gulf Coast

Migssissippi

Louisiana

Type of Program

Wetlands

Wetlands

Beach Area
Protection

Coastal Zone

Plan

Wetlands

Aquatic Preserves

Beach Area
Protection

Coastal Zone
Plan

Marine Resource
Management Council

Regional

Qrganization

Legislative
Committee

Relevant tegislation
and Court Cases

1. House Joint Resolution
60 (Wetlands Commission Study)

1. Act 791 (Dredging & Filling
Regulation)

2. Act 159, Sections 6 & 7
(Dredge & Fill Law) amends
Act 791-1969, Coastal
Wetlands Act

1. Act 237 (Sand Dune
Protection)

1. Act 1164 (Estuarine Zone
Study)

1. Act 1332 (Reid-Harris Bill,
Coastal Marshlands Protection
Act of 1970)

1. Resolution of Nov. 24, 1969
of the Board of Trustees of
the Internal Improvement Fund

1. Act 280 (Regulation of
Coastal Construction and
Excavation)

Date

1971

1969

1971

1965

1969

1970

1969

1971

1. Act 259 (Coastal Coordinating 1970

Council)

1. Act 293 (Marine Resources
Council)

1. Act 517 (Gulf Regional
District Act)

1970

1971

1. Senate Concurrent Resolution 1970

#8 (Joint Legislative Committee

on the Environment)



State Type of Program
Loulsiana, Marine Resource
cont. Management
Commission
Texas Beach Access

Natural Resources
Council

Sale and Lease
Moratorium

Marine Resources

Council
Great Lakes
Michigan Shoreland
Management
Minnesota  Shoreland
Management

Pacific Coast

Alaska Constitutional

Provisions

Relevant Legislation
and Court Cases

1. Act 35 (Louisiana Advisory
Commission on Coastal and
Marine Resources)

1, Act 19 (Open Beaches Bill)

lA. Seaway Co. vs. Attorney
Generalk

1. Act 417 (Natural Resources
Interagency Council)

2. Senate Concurrent Resolution

No. 38 (Coastal Zome Study)

1., Act 21 (Submerged Lands
Moratorium)

1. Act 279 {(Council on Marine-

Related Affairs)

1. Act 245 (Shorelands Manage-

ment & Protection Act of 1970)

Act 777 (Regulation of
Shoreland Use & Development)

Section VIII (Natural Resources) 1958

Alaska Constitution

Resource Management Alaska Land Act

*Court cases denoted by subscripted numbers

Date

1971

1958

1964

1967

1969

1969

1971

1970

1969

1959

15
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CHAPTER 1
FOOTNOTES

!The Public Trust Doctrine and its implications for natural
resources management 1s discussed in some detail in the book Defending
the Environment: A Strategy for Citizen Action by Professor Joseph Sax
of the University of Michigan Law School.
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CHAPTER 2

HISTORY OF COASTAL ZONE AND SHORELAND MANAGEMENT AT THE STATE LEVEL

There have been five major sources of impetus for passage of coastal
zone and shorelend management legislation at the state level:

(1} substantial evidence of serious environmental

degradation;

(2) 1increasing conflicts between various uses of coastal

areas and increasing developmental pressures on such
areas;

(3) federal coastal zone studies and legislation;

(4) state coastal zone studies and reports; and

(5) the nation-wide concern for environmental quality

that came into prominence during the 1960's.

The first programs to be initiated at the state level were the
beach access programs of Texas (1959) and Oregon (1967) and the wetlands
preservation programs of Massachusetts (1963, 1965), Rhode Island (1965),
Maine (1967), and other Atlantic Coast states. On the West Coast
similar attention was belng focused on the threats to San Francisco Bay
and its estuarine areas which culminated in the development of the San
Francisco Bay Conservation and Development Commission (1965), The
beach access legislation passed in Texas and Oregon was in response to
threats by private interests to stop long-standing public use of the
state beach areas. The wetland preservation programs were passed in
response to the increasing threats to estuarine areas from dredging
and filling projects and general coastal development coupled with a growing
awareness of the value of such areas for sustenance of wildlife and

fisheries, flood contrel, etc.

20
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These programs were almed at speciflc aspects of the general
area of the utilization of coastal resources, but in the late 1960°'s,
attention was focused at the whole area by four major studies undertaken

at the federal level: A Plan for the Multiple Use of the Coastal Zone;

Qur Natior and the Sea; The Estuarine Pollution Study; and the National

Estuary Study. The nature of the nation's coastal resources was studiled

in detail, major threats to them were identlfied, and recommendations
were made on possible approaches to alleviate the threats. All of
these emphasized the importance of action at the state level in any
coastal zone managment system.

While the input of these studies was being considered at the
state level, the environmental movement gained national prominence in
late 1969 and 1970, culminating in a series of teach-ins on college
campuses throughout the country. At the same time, coastal zone
management legislation was introduced in Congress offering the potential
for substantial federal financlal assiatance 1f a state established a
coastal resources management program and an administrative mechanism
to implement it. The states responded to these forces with a flurry
of environmental legislation as can be seenn in Tables I & II.

Mention should be made of the geographic differences of the state
programs that have been initlated. The Atlantic Coast states have focused
much attention on protecting thelr wetlands because of the tremendous
value of the wetlands to coastal fisheries and other eastuarine life and
the danger to such estuarine areas from dredging and filling projects
and other coastal developments. Florida has taken action to protect its
unique coastal resources through establishment of a system of aquatic

preserves. The Gulf Coast srates have concentrated on methods of
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allocation of exploitation rights for its estuarine resources and have
only begun to implement protective measures as effects of overdevelopment
have begun to threaten their coastal resources. In the Great Lakes,
Wisconsin and Minnesota enacted shoreland management programs primarily
in response to pressure on their inland lakes, while Michigan's program
was almed originally at coping with shore erosion problems due to high
lake levels on the Great Lakes., Protection for envirommental areas was
added to Michigan's program as a result of the increased interest in
environmental concerns that developed as an effective political force
in the state in late 1969 and 1970. California and Oregon have instituted
programs to protect the public's long-standing use of beach areas. In
addition, the San Francisco Bay Conservation and Development Commission
has instituted a management program to protect Bay resources. Both
states have also embarked on coastal zone planning programs as the first
steps to management programs. The state of Washington, under impetus
of a court decision and pressure from conservation organlzations, has
enacted a program of shoreline management (1971) and may adopt a stronger
program by an affirmative vote ou an initiative measure in November, 1972.
Finally, Rhode Island (1971) and Delaware (1971), states strongly dependent
on coastal resources, have instituted programs to protect their coastal
resources, on the basis of the recommendations of task ferces appointed
to study the problems of coastal zore management.

Political pressures have alsc played a part in shaping the
contents of such programs. The comprehensive shoreline management program
passed in Washington was the result of pressures from developmental
interests inhiblted by a court decision, which blocked shoreline devel-

opment until enabling legislation was passed, and pressures from
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conservation organizations for legislation to protect coastal areas.

In Georgia and North Carolina, wetlands legislation was passed only

after the growth of environmental concern was able to offset pressures
from development interests. Rhode Island's coastal management legislation
was passed only after it had been modified to give representation on the
management council to local governmental units. In some other states,
legislation instituting new coastal zone management programs has been
enacted but has not been sufficiently funded to constitute effective
programs. Finally, pressure from development interests on the depart-
ments administering programs relating to management of coastal resources
has prevented the effective implementation of such programs in some states.
Thus, passage of good legislation does not insure the implementation of

an effective program. Sufficient funding and political support are also
necessary. More detailed discussion of this point will be undertaken

in other portions of this report.



CHAPTER 3

DESCRIPTION OF COASTAL ZONE AND SHORELAND MANAGEMENT PROGRAMS BY TYPE

PART A - WETLANDS PRESERVATION AND ACQUISITION PROGRAMS
Background

Most of the Atlantic Coast states have initiated programs to
protect their wetlands areas because they have recognized the immense
value of such areas to the propagation of flsherles and estuarine life
and the increasing threat to such areas from developmental pressures,
especially those involving dredging and filling.

The other coastal states have not taken similar action for
several reasons. The Gulf Coast states until recently had not encountered
any developmental pressures comparable to those of the Atlantic Coast
states, and the wetlands areas are generally more dispersed. Their
programs also have been traditionally oriented towards exploitation of
coastal resources, particularly mineral and petroleum deposits. However,
in the past year, Texas, Loulslana, and Mississippi have initiated major
studies into the problems of effective management of their coastal
resources including thelr wetlands areas.

The Great Lakes do not have any true estuarine areas because of
their fresh water composition. However, Michigan through its Shoreland
Protection and Management Act of 1970 has initiated a program involving
the zoning of wetland and high risk erosion areas by local communities
under state guidance.

The contiguous Pacific Coast states have placed more emphasis
on regulating the use of beach areas and other coastal resources than

on regulating the use of wetlands areas. This is largely due to the fact
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that they have few estuaries., These few estuarine areas consist mainly
of areas around the mouths of rivers in the Northwest and shalliow coastal
embayments with little or sporadic river flow in the Southwest. The
major exception to this is San Francisco Bay which is fed by the fresh
water runoff from much of northeentral California.,' To protect the
Bay's resources, the San Francilsco Bay Conservation and Development
Commission has been established to regulate shoreline activities
particularly dredging and filling projects. It is expected that coastal
ZONE management programs presently being developed by the Pacific Coast
states will include provisions for protection of their limited wetland
areas.

Alaska is in a unique position in that nearly all of its land
area is presently owned by the federal government and in that its coastal
resources have not been subject to much pressure for development, This
will change somewhat with the lifting of the freeze on land development
as a result of the settlement of the Alaska Native Claims issue and
the completion of the land selection process by the Alaska state
government. When it became a state, Alaska enacted comstitutional
provisions relating to the protection of its coastal resources and
legislation to provide basic guidelines for the management of its lands
in accordance with those provisions. Whether these provisions will be
sufficient to protect the state's coastal resources as they are subject
to more developmental preassure is subject to question.

Composition of Wetland Management Programs

Thus it can be seen that the primary wetlands protection programs
have been instituted in the Atlantic Coast states. Such programs have

generally been undertaken as narrow focus programs that have as their



goal protection of those states' single most valuable ccastal resource,
thelr wetland areas (considering the relationship of such areas to the
propagation of the Atlantic Coast fisherles and other coastal aquatic
life such as oysters, waterfowl, and lobsters) not the development of a
comprehensive coastal resource management program. Many of those states
have declared preservation of the vitality of their wetland and estuarine
areas as the primary goal under which they will regulate coastal activities.
The rest of Atlantic Coast states are seeking an effective mechanism
for preserving as many estuarine areas as possible while allowing certain
other important coastal activities to supersede the preservation of
wetlands in some areas. As can be seen from Table IV, the initiation of
these programs was spurred by the increased recognition of the value of
wetland resources and the increased concern of the general public over
environmental matters that developed in the late 1960's.

In pursuing these objectives there have been three major types
of programs that the Atlantic Coast states have undertaken: {a) acqui-
sition programs, (b) programs involving the institution of a permit
system to regulate activities in wetland areas, and (c) programs involving
the institution of a system of restrictive orders placed on wetland
areas to limit the uses which can take place to protect the vitality
of such areas. Acquisition programs provide the greatest control over
activities occurring in estuarine areas, but they are also the most
expensive, Programs involving the establishment of a system of reatrictive
orders provide less complete protectiom but are less expensive and do
not take wetland areas off local tax rolls. Permit systems are the
least expensive to Implement and provide a mechanism for regulating the

manner in which allowable uses are to be undertaken. However, they cannot
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generally prohibit the development of coastal areas but can only regulate
such development so that it occurs in the least harmful manner. Most

of the Atlantic Coast states have utilized the elements of more than one
of these programs in their attempts to provide an adequate protection
program for their estuarine areas. Table 1V shows the types of wetlands
programs each Atlantic Coast state has undertaken.

Management Agencies

Most states have placed management of their wetlands programs in
a single state agency (the Department of Natural Resources or 1its
equivalent) which is to consult to some degree with othexr state agencles
and local governmental units before taking regulatory action. However,
Maine's programs are administered by an interagency group, the Wetlands
Control Board, comprised of the Commissioners of the Depértments of
Seas and Shores Fisheries and Inland Fisheries and Game, the chairmen
of the Envirommental Improvement Commission and the State Highway
Commigsion, the Forestry Commiesioner, and the Commissioner of Health or
their delegates. Furthermore, New York's program is unique in that {1t
primarily consists of state financial assistance to local communities
on Long Island, where the majority of New York'a wetlands are located,
to enable local governments to institute conservation and management
programs for wetlands owned by the local townships. Township-owned
wetlands constitute the greatest portion of the significant wetlands on
the Island.

Components of an Effective Wetlands Program

Ideally, a model wetlands program should utilize all three of
the major approachea described above., In describing the components of

such a program, below, it must be realized that a management program
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must be adapted to the existing governmental and legal structures in a
state, Such adaptation does not, of course, rule out the possibility

of making such changes in the existing institutional arrangements as are
necessary for the implementation of an effective program, But attention
must also be paid to consideration of the political and legal feasibility
of the proposed program.

In regard to acquisition efforts, a state should acquire those
wetlands that are so valuable that it is desirable to place them under
the complete control of the state. In some states, many such areas
have already been protected by acquisition under the Federal Wildlife
Refuge Program and similar federal programs, local governmental open
space and conservation programs, or the programs of private citizens
and conservation groups.

Concomitant with such acquisition efforts, a state should place
all of its remaining wetlands under restrictive orders that establish a
basic level of protection. Administration of a permit system will then
provide a mechanism by which desirable activities can be regulated so
that the wetland areas in questlon are not adversely affected to any
significant degree. Several states have not instituted a restrictive
order system but only have undertaken the comprehensive survey and inven-
tory of wetland areas that would accompany the institution of such a
system. This author believes, however, that the restrictive order
system has the advantage of allowing the cognizant agency to consider
what activities are appropriate on an area-wide basis and then to issue
restrictive orders that comprise the equivalent of an easement to prevent
unsuitable activities. Institution of only a permit system forces

decisions on allowable activities to be made on a permit-by-permit basis.



The danger of the latter approach is that the vitality of an estuarine
area may be nibbled away by a succession of small concessions to
developmental interests. In any case, attention must be focused on the
difficult problem of establishing the criteria on which the issuance

of permits will be based: In the discussion that follows, certain
features which are of considerable importance to the establishment of

a wetlands preservation program will be briefly dascribed.

(1) 1In the establishment of acquisition programs, the power of
eminent domain is obviously quite helpful in insuring that wetlands of
major significance can be acquired and thus protected from undue
development. In addition, the granting of such power as was given to
Connecticut's Board of Fisheries and Game by Act 5336-1967 to acquire
wetland areas for which municipal property tax payments are six or more
years delinquent by paying the unpaid taxes is a provision that is of
limited application but which can in some cases allow a state to acquire
wetland areas at minimal cost.

(2) A strong policy statement which declares the state's intent
to protect its wetlands, describes the reasons why the wetlands are
important to the state, and points out the threats to the vitality of
such wetlands can be of major importance in the effective implementation
of a wetlands permit program. Such a declaration of state policy can
add substantial support to the state's position in any court case
challenging the constitutionality of a state agency's decision on a
permit application on grounds that it is an undue exercise of police
power. Such a statément may also allow aggrieved persons to challenge
unwise agency decisions by questioning whether such decisions were in

accordance with the general policy stated in the act. Such a statement

31



32

is not so important in the implementation of a restrictive order system
since such a system relies heavily on voluntary acceptance by property
owners of the proposed orders as constituting wnat is best for their
interests as well as the best Interests of the general public.

(3) The manner in which the wetland areas to be protected are
determined can be of prime importance to the effectiveness of a wetlands
preservation program. Many states are identifying the areas to be
protected by undertaking comprehensivé survey programs that utilize
evidence of periodic or occasional tidal inundation and the presence
of characteristic types of wvegetation such as Spartina altiflora,
Spartina patens, saltwort, etc., for identification purposes. Deter-
mination of the landward boundary of the wetland areas to be protected
is difficult. Legal and political as well as ecological considerations
are involved. A definition must be selected that will provide adequate
protection and also survive a judicial challenge. Several states
include lakes, bogs, salt marshes, etc., and lands subject to tidal
waters that are no more than one foot above extreme high water. In
legislation authorizing the restrictive order systems of Massachusetts
and North Carolina, the director of the administering agency is allowed
to place under restrictive order such contiguous land as he deems
necessary for carrying out the purposes of the act as well as actual
marsh and estuarine areas. Such provisions allow control over activities
occurring on contiguous lands that might otherwise adversely affect the
wetland areas.

{4) Whatever boundarles are decided upon, they should be
recorded at the local registry of deeds (along with the limitations on

the activities allowed in the case of a restrictive order system).
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Whenever possible; notice should be placed on the actual deeds, or at
least on a list of the affected property owners so that any potential
buyers of such property will be aware that restrictions have been placed
on the uses to which such property can be put.

(5) All permit applications for the undertaking of activities
on wetland areas should include: a description of the proposed activity;
a description of the area to be affected; proof of ownership of the
area in question (the deed or other reasonable evidence of ownership)
or the permission of the owner if the land is not owned by the applicant;
a list of the known owners of adjacent or riparian property that would
be affected by the project; certification from local governmental
authorities that the proposed project does not violate any local zoning
laws, ordinances, etc.; and an application fee to defray the costs of
processing the application. 1In considering such applications, the
cognizant agency must be given the authority to approve, deny, or
require modifications to the permit in accordance with the provisions
of the act.

(6) 1In the review of permit applications or proposed orders, the
views of affected property owners, Interested state agencies, local
governmental officials and other interested persons should be obtained.
Public hearings should be held on all proposed orders and on all major
permit applications,

(7) 1In making the decision on a permit application the following
guidelines for refusing the permit or.requiring modifications to the
proposed project should be set forth: adverse affects on the public
safety, health, or welfare; significant adverse affects on the property

of abutting owners including property owned by the state if such is the
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case; adverse affects on the public use of estuarine waters; adverse
affects on public or private water supplies; adverse affects on the
area's flood control capabilities; adverse affects on wildlife or fresh-
water, estuarine, or marine figheries, etc. However, such guidelines
should only be indicative of the types of factors the agency must consider
so that the agency can consider other factors that may be important but
were not originally included in the legislation., They should, neverthe-
less, be based on the results of a comprehensive wetlands inventory
system so that all relevant factors will be fully considered, especially
those related to the envirommental characteristics of the wetlands in
question.

(8) Permits should be approved under the condition that the
approved project will be completed within a set time period, with extensions
allowed 1f it is shown that all reasonable efforts have been made to
complete the project within that time period. (Georgia's wetlands act
establishes a two-year limit for completion of approved projects.) Such
a provision will prevent projects approved several years previously from
being undertaken if circumstances have changed so that the undertaking of
the project 1s no longer wise; an example being the Cross-Florida Barge
Canal which was originally approved for anti-submarine purposes during
World War II but actual work was not begun on it until approximately twenty
years later when the original purpose for its authorization was no longer
valid.

(9) Appeal procedures must be available to any perscon aggrieved
by the agency's decision in either a permit decision or the establishment
of a regulatory order with a time limit set in which such appeals would

be allowed.
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(10) Provision should be made to restrict the impact of any
adverse court decision regarding the constitutionality of an agency's
decision on a permit or an order to the area in question. In the case
of such an adverse decision, the agency should have the opportunity to
purchase the land in question or an easement on it or allow it to be
removed from the provisions of the act. The effectiveness of Rhode 1sland's
wetlands program was impaired because it required compensation to the
owner in all such cases thus placing the threat of a potential financial
drain on the state's budget if wetlands regulatory activities were
actively undertaken.

(11) Provision must be made for adequate funds and staff to ad-
minister the program. Much good legislation has proven ineffective
because insufficient staff and funds were provided to implement its
provisions adequately. In addition, authority should be granted to the
administering agency to accept funds from any sources, contract for
necessary services with outside sources, establish rules and regulations
in accordance with its mandated functions, etc.

(12) Exemptions from the provisions of wetland legislation should
be as limited as politically and legally feasible to allow the implementation
of an effective wetlands preservation program. North Carolina probably
has the least amount of exemptions, excluding only the activities of the
North Carolina State Board of Health and the mosquito control programs of
local health departments which are undertaken for the protection of the
health and welfare of the people of North Carolina. In other states, the
activities of state agencies such as the Highway Department were excluded
for political reasons. In addition, the wetland acts of some states

specifically exclude the production of salt, hay, or other agricultural
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crops because 1t was thought that, by allowing these uses, the constitu-
tionality of these acts and actions taken in accordance with them would
be more easily upheld.

(13) Finally, provision must be made to punish violators of the
provision of the wetlands act. Many states consider such violations a
misdemeanor, subject to the penalties thereof. Other states stipulate
specific fines or jail sentences or beth. 1In any case, the penalty
should be severe enough to deter potential violation. Also, provision
should be made to consider each day of an ongoing violation as a separate
offense. Violators should be held responsible for the costs of restoring
the land affected by their action to its original condition.

In the discussions of the programs of the individual states that
follow in Sections II and III, an attempt has been made teo analyze how well

each state's program considers the above factors.
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PART B - BEACH ACCESS PROGRAMS

Programs relating to beach access were among the first manifes-
tations of attention towards the questions of the public’'s rights in the
utilization of shoreland areas. Texas, in 1959, and Oregon, in 19672,
codified, in law, the rights of their citizens to use shoreland atreas up
to the vegetation line. The validity of such laws was based on a history
of long-standing public use of dry beach areas. The flat expansive nature
of the beaches in these states encouraged public usage, including their
use as transportation routes. Untill recent years, such public utilization
of beach areas was not challenged because of their unsuitability for
permanent structures. However, with the rise in tourism and recreational
activities along with technological advances, some private owners attempted
to restrict usage of their beach property and to build structures for
their own benefit. Such actions led to the passage of the "open beach”
bills in Texas and Oregon and the resultant court cases to test their
validity.

In the case invelving the Texas law, Seaway Company vs. Attorney

General (1964), the court upheld the state's right to block the construction
of barriers on upper beach areas, but based its decision largely upon
the public long-term use of the beach area for motorized travel rather
than the law's assertion of the public right to use all beach areas.’

The Oregon test case, State ex. rel. Thorton vs. Hayes (1969), in contrast,

was decided in the state's favor based on the more general concept of the
public's customary usage of such areas.”

In addition, two California court cases, Dietz vs. King and

Gion vs. Santa Cruz (1970), considered together by the California Supreme
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Court, upheld the state's position of the public's right to use the
beach areas In question because of long-standing use of such areas for
publie purposes.5

Thus, the 1aﬁs and court cases have set precedents favoring the
public right to continued usage of beach areas if there has been a history
of long-standing public use of such areas. While such precedents are
useful in preserving the public's continued use of such shoreland areas,
they bear little relevance to the problem of providing beach access to
meetr current and future public needs.

Moreover, once the public’s right to use such areas has been
gsafeguarded, there remainsthe problem of regulating public activities
to preserve the quality of such areas, including the banning or severely
limiting of some activities such as motorized travel, as well as inte-~
grating such usage into a system of compatible uses of a state's shore-
lands. Both Texas and Oregon have made some progress in regulating public
usage but their management programs have not yet been perfected.

The above programs probably will have limited impact as precedents
for other coastal states except where long-standing public rights of use
are threatened.®

To provide more public access, most states will have to look
towards acquisition of easements on or the fee simple of appropriate
areas through open space or outdoor recreation programs or the enactment
of laws expanding on the provisions of Hawaii's set-back law.’ This

law establishes set-back areas of from 20 to 40 feet on which construction

and removal of materials was banned except under certaln conditicens. However,

as presently constituted, this act establishes only limited set-back

areas and probably allows too many exceptions.
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PART C - POWER PLANT SITING PROGRAMS

Introduction

The subject of power plant siting was cheosen for close examination
in this report because electrical power plants have the potential of being
a disruptive influence on the nation's shorelands. Because of the need
for large amounts of cooling water, nuclear plants and large fossil fuel
plants are increasingly being located in coastal areas, creating the
potential for serious thermal pollution, the dislocation of other shore
uses, and possible radiation and air pollution hazards.

State Programs

Maryland

While the question of developing better procedures for power plant
giting is presently being discussed in the U.S. Congress, several states
have already taken action in this regard. Maryland has probably the most
all-encompassing program. Its Power Plant Siting Act of 1971 establishes
a three-pronged program of land acquisition, environmental research, and
single stage certification, The legislation authorizes a surtax of
.1 mil on electrical energy produced in the state after January 1, 1972,
to provide funds for an Environmental Trust Fund which will be used for
the acquisition of favorable sites and for environmental research into
the effects of power plant operation on the environment. The environmental
research program 1s to be a continuing study conducted under the guidance
of the Secretary of Natural Resources which will cover the spectrum from
general biological and ecological baseline studies of Chesapeake Bay and
its tributaries through the monitoring of the operation of power plants

to the analysis of the socio-economic impact of electric power generatiom
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facilities on land uses in the state. The results of this research work
will be useful not only for application to the power plant siting program
but alse to other environmental programs run by the state.

To provide sites for the location of future power plants that are
not harmful to the environment, the act established the following proce-
dure: the Public Service Commission is to submit annually a ten-year
plan of possible and proposed sites for the construction or extension
of power plants, including associlated transmission lines, in the state
beglnning January, 1972; the Department of Natural Resources will have
180 days to develop a preliminary environmental statement on each proposed
and possible site; at the end of the 180-day period, the Secretary of
Natural Resources will state which sites are unsuitable and these sites
will then be dropped from the plan. For the sites judged possibly
suitable, more detalled examination of their acceptability will be
undertaken, with the results of such study published in detailed environ-
mental Statements within two years after the commencement of the study.
Such statements are to be used as the basis for deciding which areas
are to be acquired for use as future sites for power plants. The funds
for the purchase of such areas will be supplied from the Environmental

Trust Fund. The Department of Natural Rescurces may hold between four

~and eight sites for future use, subject to the requirement that by

July 1, 1974, at least one site be acquired for each electric company in
the state and that such a minimal inventory be maintained thereafter.
When an electric power company desires a site, 1t 1is to request
one from the Department of Natural Resources which will then make a site
available. In order to construct or operate a power plant once the site

has been chosen, the company 1is to submit an application to the Public
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Service Commission two years 1n advance of the commencement of construction.
Upon receipt of such an application the Commission is to notify all the
appropriate state agencies go that they may conduct the necessary studies
of the proposed plant's probable impact on wetland areas, water supply,
public health and welfare, etc.

After 60 days, the Commission is to held a public hearing at which
the state agencies are to state the findings of their studies and make
recommendations as to the disposition of the proposed application. Other
individuals who would like to make presentations on the matter may do so
et this hearing. After the hearing, the state agencies have 15 days
to modify their recommendations and submit them to the Public Service
Commission., The Commission will then have 90 days to make a final decision
on the matter. Approval of a company's application will automatically
fulfill the requirement of any pertinent environmental regulations
regarding the plant's construction and operation. Appeals can be made
by any affected person but the grounds by which the Public Service
Commission's decision will be overturned are limited. This may be the
weak 1ink in the system. The act gives the Public Service Commission the
final say in the matter without providing sufficient appeal procedures
to prevent unwise decisions on the part of the Commission from being
carried out. In addition, the question of whether the power companies’
needs should be filled without question is not directly attended to by
the legislation's required procedures although the authorization for
study of the question has certainly been granted by the legislature.

Nevertheless, this legislation contains most of the prerequisities
of a model piece of legislation in this field: (1) consideration of the

means of site acquisition; (2) detalled research into the environmental
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affects of power plant siting, construction, and operation; (3) a procedure
for providing adequate funding for the previous two steps; and (4) a
streamlined procedure for reviewing a power company's request for certi-
fication for construction and operation which requires consideration of

the environmental and public health and welfare factors involved.

Washington

The state of Washington also has instituted a major power plant
siting program, However, it does not include any provision for the
acquisition of potential sites. Rather, the act established a Thermal
Power Plant Site Evaluation Council composed of the heads of the major
state agencies or thelr designees. In addition, a representative of the
county legislature in each county in which a thermal power plant is proposed,
is to be appointed to take part in the deliberations when the Council is
consldering a site in his county.

To insure that the Council would give proper consideration of
environmental factors, the act designated that the establishment of
environmental and ecological guidelines be given top priority in the
development of the thermal power plant evaluation program,

Council review of a proposed site is initiated by an application
by a power company which is to be accompanied by a fee of $25,000 to
pay for an independent study by a consultant of the environmental impact
of the plant at the proposed site. To insure that the public interest
will be considered in the Council's deliberations on the application, an
assistant attorney general is to be appointed to represent envircnmental
concerns during the Council'’s deliberationms.

At least two public hearings are to be held on an application:

one in the county in which the proposed site 1s located to assure the
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proposed site complies with county or regional land use plans, and at
least one additional hearing to hear views for and against the proposed
siting.

After consideration of any studies done and the evidence presented
at the public hearings, the council is to make its recommendations to
the Governor on whether the site application should be approved or not.
Denial of an application by the Governor is final, subject to normal
court review., Certificarion of an application is to replace any permits,
certification, etc., normally required by state agencies for construction
or operation of the plant. However, violation of the terms of certification
or of provisions of the Siting Act or regulations established by the
Council is grounds for revokation of a permit, Willful violation of the
provisions of the Act shall subject the violator to criminal prosecution
of a gross misdemeanor. Material violations of the provisions of the
act, or any certification issued under it, shall subject the violator to
a fine of betwesen $1,000 and %$25,000 per day.

The above outlined program, established by the passage of the
Power Plant Siting Act, appears to be a reasonable approach to the problem
of power plant siting since it provides for public input through its
hearing procedures, for funding for studies of the environmental impact
of proposed plants, and for a failrly strict enforcement procedure.
However, there are a few areas in which it could be strengthened:

First, by focusing attention on the eavirommental impact of
proposed sites In studies to be funded under this act, there is danger
that the question of whether there are more appropriate sites for a

power plant may never be broached.
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Maryland's acquisition program and wide ranging environmental
survey and research program fulfill this requirement in that state.
Whether Washington has sufficient land acquisition problems to justify
a gtate site acquisition program can be debated, but at least siting
decisions should include possible alternative sites preferably using
information gained from a state wide land use and capability survey
system. Once the state's shoreland management program is instituted,
such information should be available at least for the state's shoreland
areas.

Secondly, compliance with air and water quality standards is
only required by the guidelines established by the council, not by the
provisions of the act as it probably should be.

Third, with interagency committees, there is also the danger
that participation in the council's deliberations may be delegated to:a
low level representative or to a succession of different representatives
for a department head for successive meetings of the council so that a
department's views are not well represented. The detriment of such an
occurrence is lessened by the presence of the assistant atterney general
to represent environmental concerns and the fact that the Council is only
advisory with the governor having the final say.’

California

California instituted, in 1965, a power plant siting procedure
adapted to the somewhat unusual breadth of powers given to its Public
Service Commission. A Power Plant Siting Committee, with units of the
State Resources Agency serving as members, was established to review
plant construction design and potential sites for location. While a

power company 1s not required to consult with the Committee, it is in



45

its interest to do so because once it has obtained the Committee's

approval, the Committee will back the power company's application for
construction license from the California Public Utilities Commission.

Since the Commission, in contrast to those of most other states, is

required to consider the environmental factors involved in such applicatioms,
the Department of Natural Resources' backing is quite valuable. TFurthermore,
since most of the environmental agencies that a power company has to

satisfy in the construction and operation of a plant are located in the
Natural Resources Agency, consultation with the units of that agency

through the Siting Committee will smooth the power company's path to
satisfying the state's envirommental standards.

This type of voluntary arrangement is not likely to be adopted in
other states since their Public Utilities Commissions are not required to
consider environmental as well as economic factors in ruling on a power
plant's construction application, Thus, a power company has no incentive
in entering into such a veluntary agreement.lD

Oregon

Oregon's efforts in this direction consist of the establishment of a
Nuclear Siting Task Force as a sub-unit of the Nuclear Development Committee
to advise the Governor and the Committee on the desirability of approving
proposed sites for nuclear power plants based on a congideration of the
environmental factors involved. The heads of appropriate state agencies
or their representatives are to comprise the task force's membership.

This arrangement suffers from several weaknesses:

First, it does not exert control over the construction of fossil

fuel power plants which will comprise a major portion of the total number

of power plants for many years to come.



46

Second, it was created by an executlve order and thus can be abolished
by another executive order if the present governor's successor wishes to
do so.

Third, it is comprised of the heads of state agenciles or their
representativeé who have many other duties and interests to consider.

Thus, the review of proposed sites may not be as comprehensive and far-
reaching as it would be if undertaken by a permanent full-time administrator
who has review processes as his main responsibility.

Yet this review process does represent official recognition of the
problem and an attempt to respond to it so that it shouldn't be too harshly
criticized. Instead, efforts should be made to bolster its authority and
competence or to replace it with a unit having the authority to undertake
an effective review program.11

New York

The state of New York, in 1968, established a program for the
acquisition of sites for future nuclear power plants, the development of
the sites, and the sale or lease to power companies. Control over the
program was given to the Atomic and Space Development Authority, a public
corporation established in 1962 to promote the uses of atomic energy and
the development of space-oriented industries in the state.

The criteria given in the legislation amending the Atomic and
Space Development Authority Act to gulde the selection of appropriate
sites has been criticized as being too vague. However, the Authority
does consult extensively with the state agencies concerned with eaviron-
mental matters because it wants to acquire sites that will present few

problems when the time comes for the future owners or lessees to apply

for construction or operating licenses.
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This approach does present a method to involve the natural resources
agencles early in the site selection process while many opticns are still
open, however, the Authority's control is limited to sites for nuclear
power plants, thus excluding the question of sites for fossil fuel plants.
Moreover, it is a promotional agency which is therefore not suited for
the task of filling any gaps that may now exist in the licensing and
permit—granting procedures regarding the construction and operation of
power plants. Thus, while this program may ameliorate the problems
involved in the selection of sites for power plant production and, thus
enhance the possibilities of having more electric power facilities available
as the demand arises for them, it certainly is not the final answer.'?

Other States

Three other states include the question of power plant siting as
parts of other programs: Maine, Rhode Island, and Delaware.

Maine considers the construction of power plants under the provision
of its Site Location Regulation Act. Under this act the permission of
the Envirommental Improvement Commission is required for any commercial
or industrial development of any size. To obtain permission, a company
has to provide evidence that its proposed development: 1is backed by
sufficient finances to allow air and water pollution standards to be met;
allows sufficient provision for any increased traffic flows; will cause
no adverse environmental effects and will fit harmoniously into the
existing natural environment and patterns of existing uses; and will be
built on soil types favorable for such development. Unfoftunately, this
program does not have a comprehensive plan on which to base its decisions,
although the shorelands plan presently being developed will provide such

information for the state's coastal areas.'®
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While the power plant siting programs discussed up to this point
apply to all the land within the states involved, Rheode lIsland and Delaware
include power plants under their shoreland management programs and, thus
regulate the location of power plants only in their coastal areas. Location
of power plants in the coastal areas of these states will be allowed only
if the siting of such plants is in accordance with the comprehensive
shorelands management plan presently being developed in each state and
with the guidelines established in each state to protect the envirommental

quality of their coastal areas in the granting of use permits.’“

Summary

In reviewing the programs of the above states, one is struck by the
differences in the approaches that the various states have taken and with
the varying degrees of comprehensiveness of the programs they have initiated.
Washington established a new interagency regulatory body to review site
proposals, while Maryland gave new power te its Department of Natural
Resources for site acquisition and environmental research and left the
final decision regarding certification and construction to its existing
Public Service Commission. Callfornia ingtituted a review procedure which
involved voluntary agreements between its Interagency Council, including
the units ¢of the Department of Natural Rescurces, and the power companies,
workable because of the existence of a Public Service Commission with
broad powers. New York established a program of acquisitien only for
nuclear power plants. Oregon established an interagency task force to
review potential nuclear power plant sites. The three other states —-

Maine, Delaware, and Rhode Island -- covered power plant siting in other

programs.
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The historical context of these programs should be noted since the most
comprehensive program, Maryland's, was established most recemtly, in 1971,
while California's voluntary program was begun in 1965, New York's
acquisition program established in 1968, and Washington's comprehensive
regulatory program in 1970, thus inddcating a progression in the compre-
hengiveness of the program involved and the state's powers of regulation.

Whether a state should establish a separate power plant siting
program or include it as part of a more encompassing management program
depends on several factors: the immediacy of the threat of damage from
unregulated location of power plants, the likelihood of passing more
comprehensive management legislation, the desirability of focusing on
power production as a particularly high impact industry, and the type
of regulatory program established by the passage of legislation at the
federal level.

No matter what type of program is established, certain factors
should be included: an intensive procedure for mandatory review of
potential sites; an adequate research program to investigate the environ-
mental, general land-use, and social factors involved; a method of
sufficient funding; explicit guidelines safeguarding environmental and
social interests upon which decis%gns for approval are to be based;
provisidn for review of these decisions when necessary; sufficient staff
to administrate the program; and procedures for enforcement of the provisions
of the program.

Using these criteria, the programs of Maryland and Washington
measure up well while the programs of New York, Oregon, and California

are lacking in some respects. The effectiveness of the regulation of
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power plant siting in Maine, Delaware, and Rhode Island will depend on
how well the more encompassing programs of those states are developed

and implemented.
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PART D - SHORELANDS ZONING PROGRAMS

Zoning programs have been utilized as a means to control shoreland
development by three Great Lakes states: Wisconsin, Minnesota, and
Michigan. Wisconsin and Miunesota qEve instituted programs requiring the
zoning of all lands in unincorporated areas that are within 1,000 feet of
a pond, lake, etc., or within 300 feet of a ring or stream or to the
landward edge of the flood plain, while Michigan requires the zoning only

-~
of high-risk areas for shore erosion and envirommental areas that are
determined to be necessary for the preservation and maintenance of fish
and wildlife. ’

The programs of Wisconsin and Minnesota were instituted more to
protect the shores of their inland lakes tharn their Great Lakes' shores
although such shorelands are covered by the provislons of the authorizing
acts. However, Wisconsin's program looks to the characteristics of the
shorelands as the basis for its zoning classifications while Minnesota
bases its shorelands zoning classification on the characteristic of the
lakes.

Wisconsin

Wisconsin's shorelands legislation, passed in 1967, requires each
county to classify all of its shcrzlands into one of three districts:
Conservancy (wetlands), Recreation-Residential, or General Purpose,
depending on the characteristics of the land in question, In each of
these districts, certain activities were to be allowed, subject to
regulations, ranging from activities with minimal impact in Conservancy

Districts to more intensive activities in the other two districts, particu-

larly in the General Purpose Districts. In all three districts, strict
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regulations were placed on sewage disposal systems; the cutting of trees

and shrubbery along the shoreline; and dredging, filling, and lagooning

projects. The location of structures was also strictly regulated with
setbacks required and construction prohibited if the land in question
were determined to be unsuitable for construction.

The counties were allowed three years to establish zoning programs
after which time the state would imp;se a program. In establishing programs,
the counties were exempted from having to obtain the approval of the
townships within their boundaries. To assist the counties in establishing
their programs, the sfate provided technical assistance, including a model
ordinance which 1llustrated a recommended method of fulfilling the
legiglation's requirements. The legislation further called for the
appointment of a zoning administrator in each county to administer the
provisions of the ordinance and the establishment of a board of adjustment
to rule on special permits and exceptions.

it was found that three years was insufficient time for many
counties to comply with the provisions of the act, so extensions were
granted. By December, 1969, twenty-seven of Wisconsin's seventy-two
counties had fully complied and by July 1, 1971, all but one had done so.

Once all the counties have instituted the required zoning, the
state will still function as overseer regarding the administration of the
programs by the counties. It will receive all proposed amendments to the
shorelands ordinances, variances, plat approvals, etc., and 1s authorized
to step in 1f it determines that a county!s program is being mismanaged.

The state will also provide continuing technical assistance and training

programs for the county officlals associated with the shorelands program.
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Among the problems that have been encountered in implementing this
program have been a lack of sufficient data in several areas required ag
a basis for district elagsification, control over sources of indirect
pollution such as fertilizer and sediment run-off, and the lack of means
of linking the shorelands regulations to the state's water quality control
program. In addition, while some counties have developed county-wide
regulations or have participated in regional planning programs as part of
their compliance with the shoreland management act, many counties have
simply zoned the narrow 1,000 foot shoreland borders required by law.
In such counties, difficulty will be encountered in controlling activities
occurring outside the shoreland areas which may adversely affect these
areas and the waters they border.

Nevertheless, this program constitutes a major step forward in
ameliorating the adverse affects in shoreland uses, including those
along the shores of Lake Michigan.!®
Minnesota

Minnesota's shorelands regulations act, enacted in 1968, is quite
similar to Wisconsin's act in regards to the type of regulations and
administrative procedures it requires, However, as stated above, the
classification .of shoreland areas is based on the type of lakes they border.
The state has determined that large, evenly bordered lakes can withstand
more development than small irregularly shaped lakes and classifies
lakeshores respectively. While this appears to be an appropriate method
to protect the shores of Minnesota's inland lakesg, it results in the
clagsification of the atate's shorelands on Lake Superior for General

Development, thus imposing minimum restrictions and Protective mechanisms.
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It would seem logical that Lake Superior should be put into a special
classification which takes Into account its unique resources and recrea-
tional potential. This apparently was not done originally because of the
emphasis placed on inland lakes in the implementation of the act to date.

As of August, 1971, only eight counties had established shoreland
zoning in compliance with the provisions of the act. St. Louils County,
which borders on Lake Supericr, already has a zoning ordinance and has
announced its intention to comply with the act by the required deadline
of July 1, 1972. Although the rest of the counties are still being
required to meet this deadline at this time, it seems likely that extension
will have to be granted for some of them judging from Wisconsin's experience.16
Michigan

In contrast to the programs of Wisconsin and Minnesota, Michigan's
program, as menticned above, requires the zoning only of high-risk shore
erosion areas and environmental areas along its Great Lakes shores.
Moreover, because of Michigan's strong local governmental structure, in
contrast to the strong county government structure of Wisconsin and
Minnesota, Michigan's shorelands protection act considers counties as
just another of the local governmental units, besides cities, townships,
and villages, that are required to comply with the provisions of the act.
Thus, the Water Resources Commission, the state agency charged with
implementing the act, has a multiplicity of local governments to deal
with, not just county governments.

Michigan's act, as those described above, gives local governments
three years to establish shoreland zoning programs before the state will
step in. To assist them, the state is to conduct studies to determine what
areas need to be zoned and to draw up model regulations that will meet the

requirements of the act.
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It will be more difficult under Michigan's program to effectively
protect shoreland areas because of the greater number of local governments
that have to be dealt with and the fact that the act only requires the
zoning of portions of shoreland areas, which may be adversely affected by
activities on adjacent non-zoned areas as well as by activities on inland
areas,

However, the act does provide that the Water Resources Commission
develop a plan for the use and management of the state's shorelands including
recommendations for future legislation that is needed to institute effective

shoreland management in Michigan.17

Summary

Cne of the primcipal deficiencies of the above programs is the
lack of data on which to base the mandated zoning programs. There is also
some question as to whether such locally administered programs will be
‘able to handle the pressures of large-impact developments, such as electric
power plants, for which state-administered programs may need to be
established. Nevertheless, by placing primary administrative responsibility
in the hands of local officials, advantage can be taken of the knowledge
of those officials concerning the exact nature of local conditions and
the workload on the staff of the state agency can thereby be greatly

lessened.



PART E - SITE LOCATION REGULATION PROGRAMS

Two states, Maine and Delaware, have instituted programs regulating
the location of sites for large plants and developments without waiting
for comprehensive coastal zone plans to be completed.

Maine

Maine's Site Location Act, passed in 1970, requires that a permit
be obtained from the Environmental Improvement Commission before construction
can begin anywhere in the state on any commercial and industrial developnent
which (a) requires a license from the Commission in accordance with the
enforcement of air and water pollution control standards, (b) covers more
than 20 acres of land, (c) involves drilling for or excavating natural
resources, except for pits otherwise regulated, or (d) involves structures
on a single parcel of land covering ground area of 60,000 feet or greater,
Approval of an application for a permit is based on financial resources,
effect on traffic movement, effect on the natural environment, and soil
suitability for construction. The burden is on the applicant to show that
his project meets the above criteria and does not jecpardize the health,
safety, and welfare of the general public.

Thieg act was passed in regponse to the trend to locate large-scale
projects, such as the proposed oil port at Machiasport, in areas that are
not always well-suited for them. Its implementation is presently
hampered by the lack of comprehensive plans and informetion on which the
Commission can base its decisions on site applications, particularly
regarding impacts of the proposed development on the eanvironment and
alternative more appropriate uses for the site in question. The completion
of the coastal development plan presently underway should ameliorate thig

deficiency for coastal areas.!?®
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Delaware

Delaware's Coastal Zone Act of 1971 banned the construction of
heavy industries and port facilities in the state's coastal regions. This
law, based on the recommendations of the preliminary report of the Governor's
Task Force on Marine and Coastal Affairs, was passed in response to the
lmminent threat of the location of a new oil refinery at Smyrna and the
creation of an artificial island in the mouth of the Mispillion River for
the handling of coal shipments. Industries having a high probability of
adverse environmental impacts were banned from the state's coastal zone
and permits were required before other major industries could be located
there. It is obvious that this act does not constitute a comprehensive
coastal zone management program. However, it does provide a means of
coping with potential major sources of environmental degradation while
the Governor's task force is completing its coastal zonme study and making
its recommendations on the steps that must be taken to institute an

effective coastal zone management program.'®
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PART F - COMPREHENSIVE COASTAL ZONE PLANNING PROGRAMS

Approximately one-half of the coastal states are undertaking major
studies of their coastal resources and methods of effective utilization.
These studies vary with respect to the basic premises under which they are
being undertaken, their relationship to the development of a comprehensive
coastal management program, the comprehensiveness of their coverage, and
the technical and financial resources which they can draw upon.

Several of the states, such as Oregon, Florida, and North Carclina,
are embarking on major coastal zone studles as a preliminary step in the
development of a coastal zone management program. Narrow focus programs
have already been initiated to protect valuable coastal resources that
have been seriously threatened: North Carolina's wetlands acquisition
program, Florida's system of aquatic preserves, and Oregon's beach access
program. Development of comprehensive coastzl management systems is being
delayed until coastal zone studies are completed and recommendations based
on the studies have been formulated.

California also has been conducting a major coastal resource study
for several years, its Comprehensive Ocean Area Plan (COAP). However, in
recent legislative sessions, the linkage and compatibility of the several
bills that have been introduced to establish systems of coastal zone
management with the work being done on the COAP 1s in question. In
contrast, Delaware's program of banning new heavy industries and port
facilities 4s a direct result of the preliminary report of the Governor's
Task Force on Marine and Coastal Affairs which is conducting a compre-
hensive study of the state's coastal resources and proper methods of

management. It 1s expected that the recommendations of the Task Force's
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final report will form the basis of a comprehensive coastal zone management
program for the state of Delaware.

Washington and Rhode Island have already instituted coastal zone
management programs and plan to use the results of ongoing coastal zone
studies to provide information on which to base their management systems.
These states have already made some policy decisions upon which their
programs are to be based. Rhode Island's Coastal Management Council Act
states that "preservation and restoration of ecological systems shall be
the guiding principle upon which envirommental alterations of coastal

"2%  yashington's

resources will be measured, judged, and regulated.
Shorelines Management Act divides the state's shorelines into classifications
of "shorelines" and "shorelines of state-wide significance", providing
the latter with strong protection from inappropriate uses. (An even more
protectively-oriented proposed management system has been placed on the
November, 1972, ballot by an initiative proposal and may replace the
present program. )

The Great Lakes states are participating in a cooperative planning
effort through the auspices of the Great Lakes Basin Commission which is
completing a comprehensive framework study. The portions of this study

that are of particular import to coastal zone management are Appendix 12 -

Shore Use and Erosion and Appendix 20 - Federal and State Regulationms,

Policies, Programs, and Institutiomal Arrangements.

The state of Maryland is not undertaking a coastal management
program per se at the present time. However, as part of its power plant
siting program, it is mandated to undertake a comprehensive study of the
environmental characteristics of Chesapeake Bay and its tributaries,

including inventories of coastal resources and the establishment of
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baselines from which environmental degradation can be measured. The
results of this on-going program could be useful in other environmental
programs the state is undertaking and could provide a good base on which
to develop a coastal management program,

Similarly, the state of New York has been undertaking a major land
use inventory program21 which presently is not related to coastal resource
management programs. However, 1ts methodology could be readily applied
to a study of the state’s coastal areas and the resources to be found
there.

The differences in the relationship between the planning programs

and coastal management programg of the various states are in the orientations

that different states have in developing their planning and management
programs. Delaware's program is oriented towards utilizing its coastal
resources for recreation purposeg while Texas Is placing major emphasis
on maximizing commercial utilization of its coastal resources. The
orientation of the programs of the other states, to the best that can be
determined, fall between these two extremes. Until these programs have
been further develeped, their orientation cannct be clearly determined.
Finally, there is a variance in the technical and financial
resources that are being employed in varlous states to develop their
coastal zone programs. Maine's coastal zone study is suffering from lack
of sufficient funding, relying largely on grants and other outside funding
to support its work. Michigan's program is similarly suffering from
limited staff and funding. Washington and Rhode Island, on the other hand,
have made major commitments to effective management of their coastal
regources, The state legislatures of both states have appropriated

substantial money to fund the programs. While the funds appropriated in
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Rhode Island were less than those in Washington, the Marine Resource
Program and the Sea Grant Program at the University of Rhode Island,
through the establishment of a Coastal Resources Center, are supplying
major supportiné efforts in the areas of research and resource analysis.

Nevertheless, the quality of these programs could be improved by
the addition of federal funding by the passage of federal coastal zone
legislation. Many other states will require either federal funding or a
stronger state commitment if their stated intentions are to be effectively
implemented. In the absence of federal funds, the efforts of many states
with regard to coastal planning have been alded by university-based
research programs, particularly those sponsored by Sea Grant Programs.
Rhode Island, Texas, Louisiana, Michigan, and Hawaii, in particular, have
been aided in this way.

Further discussion of the strengths and weaknesses of the coastal
zone planning effort of each state can be found in the individual state
program descriptions in fections II and III.%? Also, the attributes of an
effective comprehensive coastal zone plan will be discussed in the chapter

devoted to comprehensive coastal zone management issues.
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PART G - COMPREHENSIVE COASTAL ZCNE MANAGEMENT PROGRAMS

Washington's Coastal Zone Program

In 1971, Washington and Rhode Island became the first two states
to institute coastal zone management programs. The impetus for the
establishment of Washington's program came from two sources: (1) a court
ruling which prohibited any construction or filling in the tidelands of
the state until legislation specifically authorizing such activities was
enacted and (2) pressure from conservation groups for a program to preserve
the state's shore areas. The lepiglation that was enacted, the Shoreline
Management Act of 1971, was a compromise between the desires of shoreland
developers and conservation groups. However, while this legislation was
being considered by the state legislature, the Washington Environmental
Council, a coalition of environmentally-concerned groups, succeeded in
an initiative campaign to put a significantly stronger measure on the
ballot in the November, 1972, election. Thus, the voters of Washington will
decide between the two programs in that electiom.
The act passed by the state legislature, the Shorelines Management
Act of 1971, establishes a mechanism for managing the use of the shorelines
of the state. The term "shorelines” was used in the act to include all
water areas of the state including rivers and lakes and the land lying
within two hundred feet of such waters. A speclal category of shorelines,

' was established to designate

“"shorelines of state-wide significance,’
areas to receive added protection. Included in this category are the
coastal areas of the state.

The management program for the state's shorelines as defined

above, was to be Implemented by the issuance of guidelines and standards

by the state Department of Ecology which local govermments are to use to
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develop master programs (comprehensive use plans) on which the implementation
of ghoreline management programs in their areas is to be based. The
development of these master programs is to be guided by the policy state-
ment included as Section 2 of the Shorelines Management Act which emphasizes
the necessity of protecting the state's shorelines from misuse and a
preference for allowing, in shore areas, those activities that are depen—
dent upon the use of shoreline areas and are consistent with the goal of
preventing damage to the envirommental quality of shore areas.

In the development of such master plans, detaiied studies and
inventories are to be made of land uses and the potential environmental
impacts of various activities in shore areas. In addition, consideration
is to be given to economic development factors, public access and recrea-
tional needs, transportation circulation patterns, the distribution of
various activities in shoreline areas, and the need for preservation of
natural areas and areas of historical, cultural, scilentific, or educatiocnal
significance.

The Department of Ecology must approve master programs for
general shoreline areas, unless they conflict with the act's policy state-
ment, but can vego any master program for shorelines of state-wide signi-
ficance that does not meet with its approval.

Once these master programs have been developed, they are to
provide the basis for a permit system regulating developments whose value
1s greater than $1,000 or which materially affect public use of the
water or shoreline areas. The permit system is to be administered by
local governments, but the Department of Ecology does have the right of
appeal to an Appeals Board if it feels that the decision on a permit is

not in accordance with the provisions of the Shorelines Act. Appeals
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from private citizens are to be heard if either the Department of Ecology

or the Attorney General feels that a citizen has a valid reason for his

appeal. Provision for court review of such decisions is also provided.
Viclators of the provisions of the act are liable for the cost

of returning such lands to their original condition. If willful violation

can be proven, fines and/or jail sentences can be imposed.

To implement the shorelines program the state legislature

appropriated $500,000, a portion of which was to be given to local

governments to help them develop their master programs.

The Washington Environmental Council's alternative to the Shore-
lines Management Act, Initiative 43, proposed a more preservation-oriented
program, It places primary reliance on the Department of Ecology rather
than local governments for the development and administration of the
shorelines management program, makes no distinction between shorelines and
shorelines of state-wide significance, provides for greater citizen
participation in the development and enforcement of the program, and
places greater restrictions on developments in shoreline areas. It also
expands the land area to be protected from 200 feet landward to 500 feet
landward. Regarding funding provisions, it provides funds not only of

$500,000 for their first biennium but also $900,000 for the next biennium

and authorizes the setting of fees to cover the costs of processing permit

applications,

Rhode Island's Coastal Zome Program

The program established by Rhode Island differs from either of
the two outlined above. It was enacted on the basis of a recommendation
of the Governor's Committee on the Coastal Zone which had been appointed,

in 1969, to study possible mechanisms for managing the state's coastal
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zone. The appointment of this committee had been spurred by a report by

the Natural Resources Group, an organization of interested citizens,
which clearly documented the lack of adequate coastal management policy
and the clear threat to the state's coastal resources from inecreasing
developmental pressures.

The program covers the management of all activities occurring
below the high water mark quite comprehensively but only covers the
activities occurring on land which involve:

(a) power generation or desalination plants.

(b) chemical or petroleum processing, transfer, or
storage.

(c) mineral extraction.

(d) shoreline protection facilities and physiographical
features.

(e) intertidal salt marshes.

(f) sewage treatment and disposal and solid waste
disposal facilitation.?®

Control over water based activities and the above land activities
is to be accomplished through utilization of a permit system. Administration
of the permit system is to be based on a resource management plan which
considers:

(a) the need and demand for various activities and their
impact upon ecological system;

(b) the degree of compatibility of various activities:

(c) the capabilities of coastal resources to support
various activities;

(d) water quality standards set by the Department of Health;

(e) consideration of plams, studies, surveys, inventories,
and so forth prepared by other public and private sources;

(f) consideration of contiguous land uses and transportation
facilities; :

(8) consistency with the state guide plan.2"



The composition of the entity that is to administer Rhode Island's
program, the Coastal Management Councll, is also quite different from the
single state agency-local government combination that 1is to administer
Washington's program. The Council is to be composed of representatives
of the state legislature, members of the general public (predominantly
from coastal communitiea), local governmental officials from coastal
communities, and the Directer of Natural Resources, and the Director of
the Department of Health. 1In addition, advisory members may be appointed
to the council from federal agencies with coastal interests, regional
agencies, and other interested groups. Thus, the problem of state
government-local government-general public relationships in the administration
of the program is dealt with by appointing representatives of each group
to sit together on the Council and make decisions jointly.

To fulfill the need for staff services, a Division of Coastal
Resources was created in the state Department of Natural Resources. In
addition, substantial assistance is to be provided to the Council by the
Marine Resource Program and the Sea Grant Program at the University of
Rhode Island.

Further discussion of these programs including analyses of their
strengths and weaknesses can be found in Section II and in the discussion

of coastal management issues that follows.
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PART H - OTHER TYPES OF PROGRAMS

Besides the type of programs mentioned above, there are four
other categorles of programs discussed in this report. Ome category is
those programs which have been undertaken as supplemental to other types
of coastal zone programs such as Oregon's moratorium on coastal construction
and Texas' moratorium on the sale of submerged lands while comprehensive
coastal zone plans are being developed. Included in the second category
are those coastal resource management programs such as Florida's aquatiec
preserve systems that are unique to a specific state and thus, fit into
none of the previously mentioned types of programs. Discussion of these
programs can be found in Sections II and III of the programs undertaken
by the various states. The third category is comprised of Hawaii's Land
Use Control Program which was included for discussion to provide insight
into the question of whether the institution of a land use control program
would eliminate the need for a coastal zone management program. The
final category of programs is comprised of programs presently being
undertaken by coastal states that are not specifically aimed at coastal
zone problems but which are innovative approaches which may have some
applicability to the solution of coastal zone problems. These programs
are the development of Conservation Commissions in Massachusetts, the
Coaatal Conveyance of Petroleum Act enacted in Maine, and the Environmental
Service Commigsion eatablished in Maryland.

The development of the Conservation Commission system in
Massachusetts was thought worthy of inclusion in this report because it

provides a mechanism for developing local support for state environmental
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programs, for tapping local resources in implementing environmental
programs, and for opening communication channels between state and local
governments.

Maine's Coastal Conveyance of Petroleum Program was included
because it is 2 very innovative measure to coping with the dangers of oil
pollution of the state's coastal areas. It makes provision for enforcing
prohibitions against dumping or discharging oil products into the state'’s
coastal waters, for Iimmediate clean-up of discharges from unknown sources,
for quick action in the case of emergencies involving the discharge of
oil, and for adequate funding of the activities undertaken under its
provisions bf placing a levy on all petroleum products transferred to
terminal facilities within the state's coastal areas.

A description of Maryland's Environmental Service was included
because, through its state-wide operation of sewage and solid waste
treatment facilities, such wastes will be more effectively handled in
coastal areas and less effluents will be dumped into the gtate's rivers,
thus lessening the adverse impact of such wastes and effluents on the
state's coastal areas.

More detailed descriptions of the programs in this final category
will be found in the discussion of the programs undertaken by the states
of Massachusetts, Maine, and Maryland in Section II of this report.
Discussion of the programs in the other categories will be found in the

discussion of the programs of the individual states,
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FOOTNOTES

1The National Estuarine Pollution Study, {(The Department of the
Interior, Washington, D.C., 1970), pp. 90-92.

2These programs are discussed in more detail in Chapter 4 of
Section II (Oregon) and Chapter 2 of Section III (Texas).

3This court case is discussed in more detail in Chapter 2 of
Section II1 (Texas).

“Phis case is discussed in more detail in Chapter 4 of Section II
(Oregon).

>These court cases are discussed in more detail in Chapter 6 of
Section IT (California).

SThe issues involved in providing more public access to beaches
and in preserving present access areas are discussed in considerablie
detail in the article, "Public Access to Beaches," by Steve A. McKeen
in the February, 1970, Stanford Law Review.

’The provisions of Hawaii's Setback Areas Act are discussed in
more detail in Chapter 7 of Section II.

This program is discussed in more detail in Chapter 3 of
Section II (Maryland).

*This program is digcussed in more detail in Chapter 9 of
Section II (Washington).

19This program is discussed in more detail in Chaptexr 6 of
Section II {(California}.

'This program is discussed in more detall in Chapter 4 of
Section TI (Oregon).

'27his program is discussed in more detail in Chapter 1 of
Section III (New York).

3This program is discussed in more detail in Chapter 2 of
Section II (Maine).

“These programs are discussed in more detail in Section II
Chapter 8 (Delaware) and Chapter 10 (Rhode Island).

15Purther discussion of Wisconsin's program can be found in
Chapter 3 of Section II.

18 Further discussion of Minnesota's program can be found in
Chapter 3 of Section I1II.
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!7purther discussion of Michigan's program can be found in
Chapter 3 of Section III.

18sg mentioned above further discussion of this program can be
found in Chapter 2 of Section II (Maine)}.

1943 mentioned above, further discussion of this program can be
found in Chapter B of Section II.

202hode Island, Act 279-1971 (Coastal Management Council Act),
Section I (46-23-1).

2)por further information concerning New York's Land Use Inventory
Program, reference should be made to Ernest F, Hardy's and Robert L.
Shelton's article, "Inventorying New York's Land Use and Natural Resources"
in New York's Food and Life Sciences, Vol. 3, No. 4, October-December,
1970, and their paper "Cornell Environmental Inventory and Planning
Techniques" presented at the 37th Annual Meeting of the American Socilety
of Photogrammetry in Washington, D.C., March 9, 1971,

22Table 3 found in Chapter 1 of this section shows which states
are undertaking coastal zone planning programs.

230t 279-1971 (Coastal Management Council Act), Section 1
(46-23-6, Subsection B).

2%1pid., (46-23-6, Subsection A).



CHAPTER 4

COMPREHENSIVE COASTAL ZONE MANAGEMENT ISSUES

INTRODUCTION

It is beyond the scope of this paper to develop fully a model
comprehensive coastal zone management program. However, 1t is appropriate
to discuss some of the issues involved in developing such a program.
Attention will be focused on those issues dealing with coastal zone manage-
ment rather than merely shoreland management. It is felt to be unreasonable,
in establishing a comprehensive coastal management program, not to include
the water portion of a state's coastal zone, particularly when that area
1s usually owned by the state and is intimately affected by shoreland
activities. It has, in the past, perhaps been ressonable to concentrate
only on shoreland activities when attention has been focused on narrow
purpose programs such as wetlands preservation and beach access., It is
unrealistic to attempt to establish comprehensive management of the
shorelines without, at the same time, considering the offshore waters
that are so affected by shore activities. By taking a unified coastal
zone gppreach, the problems that arise from the interactions of shore and
water activities can be treated. These problems would likely be neglected
in a management program that focused only on shore activities or on water
activities, or totally separated the regulation of shore activities from

the regulation of water activities.

FOCUS OF PROGRAM
For a ccocastal zone program tc be effective, its purpose, scope,

both geographically and functionally, and guiding principles should be
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well defined. It is unfortunate that political, financial, and legal
realities may deter a state from establishing as comprehensive and
ecologically based program as 1t might like. Establishment of such programs
may also be hindered by a lack of appreciation on the part of state and
legislative officials of the necessity of basing such programs on ecological
congiderations. Such a lack of appreciation is abetted by the false
notion that economic activities can be safely undertaken without consideration
of thelr dependéncy on environmental conditions. The prevalency of such
beliefs makes it all the more important to state in the authorizing
legislation the purpose of a coastal management program and the reasons for
its establighment to protect it from challenges as to its constitutionality
and to provide guiding policy for the Implementation of i1ts provisions.

Care must also be taken in establishing the appropriate geographic
jurisediction for a coastal zone management program. The seaward boundary
is usually set at the seaward limit of the state's jurisdiction, usually
three miles. The landward boundary is more difficult to determine since
it 1s dependent on the specific purpose of the program, the geographic and
ecological nature of the state's coastal areas, and legal and political
considerations. The state of Washington has set boundaries of 200 feet inland
for its shoreline management program. The boundaries of Delaware's coastal
zone were set to include all those areas below ten feet above mean sea
level. (A system of coastal highways, roughly equivalent to the ten foot
contour, was used to mark the actual boundaries of the state's coastal
zone.) Rhode Island's coastal zone management act puts forth a different
approach by regulating certain activities, regardless of location, if they
affect the coastal waters of the state. Ideally, a coastal zone program

should encompzss all activities occurring in the coastal zone, either
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directly or by specifying its relationship to other programs such as pollution
control and navigation being undertaken in the state's coastal areas. If
a definite landward boundary is set, provision should be made to control
activities which, although they are not located in coastal areas, have a
substantial adverse affect on coastal resources.

Racognition must als¢ be made of the incompatibility of some
types of coastal uses and the need for establishing some mechanism for
reconciling such conflicts. Several worthwhile guidelines have been prepared
in the programs already established in Washington and Rhode Island and in
the proposals for programs in other states. Priority should be given to
the activitdes --preservation, recreation, industrial, and commercial --
which are particularly dependent on a location on, or the use of shoreline
areas. Maintenance of the wvitality of the coastal resources and the
ecosystem they comprise should be a dominant concern. Projects having
substantial irreversible effects should be undertaken only if an overriding
public interest is shown and if the potential damage is clearly understood
by all concerned parties and is acknowledged in the decision to proceed
with the project. Consideration should be given to potential future uses
of a coastal resource in making decisions regarding the allocation and
use of coastal resources. Consideration should also be given to the
availability of alternate sites in making decisions on conflicting uses.
Finally, the advocate of a proposed use should have to present reasonable
evidence that the proposed use will not have a detrimental effect on
coastal resourcesg, rather than requiring a regulatory agency to prove it
will, as has been the case in the past. Too often, application of the
former approach has allowed environmental degradation to become severe

before sufficient evidence could be collected to require that the offending
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activity be stopped. Permits should be for a specific time period with
performance conditions specified so that management agency can regulate
coastal uses in accordance with changing conditions. Other priorities

may be set according to the particular conditions and interests of the

individual state.

INFORMATION BASE

In order to make rational decisions concerning the uses of
coastal resources, a comprehensive inventory should be made of existing
uses of coagtal areas, potential future uses, potential sites for various
coastal uses, the physical characteristics of coastal areas, the ecological
capability of coastal resocurces to support varilous uses, and the economic
and social demands for certain coastal activities. 1In addition, determination
should be made of the possible conflicts and compatibilities among various
coastal resources. A conflict matrix system, such as that developed by
Jens Sorensen for California's Comprehensive Ocean Area Plan, could be
very useful in discerning potentlal conflicts between various uses
especially those invelving secondary or tertlary consequences.

From such an inventory, a system of benchmarks should be established
from which the effects of certainm activities on the coastal ecosystem can
be measured. Too often, ecologlcal degradation can not be detected until
it becomes severe because there is ne baseline data with which present
conditions can be compared. To be of continued value, such an inventory
must make a.continuing effort to record changes in coastal areas. Such an
inventory system would also allow advanced planning for major new uses of
the shoreline on a regional basgis to assure they are located in areas

where they will cause minimal environmental degradations. For some major
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projects which would serve more than one state, interstate efforts should
be undertaken to select the most appropriate sites,

In addition, a historical analysis of past coastal uses in a
state's own coastal areas or similar areas in other states should be
undertaken. Such an analysis would give insight into possible shortcomings
and inherent dangers in some potential uses.

The inventory and survey projects described above would be quite
expensive and, thus, would require a state to set priorities on the types
of information it will concentrate on. However, the more information that
can be gathered in a systematic manner, the better able a management agency
to make rational decisions regarding potential uses. High priority should
be given to the collection of benchmark data to provide a baseline from which
the impacts of various activities and programs can be measured. Some funds
for such purposes can be obtained by requiring application fees and placing
taxes on certain types of activities, such as Maryland has placed on electrical
power production to railge funds to support its power plant siting program.
It does not seem unreasonable to expect that those who wish to use coastal
resources should absorb a substantial portion of the costs involved in
obtaining the information necessary to insure the protection of those
resources. If the proposed federal coastal zone legislation is passed,

additional funds will be provided for these inventory and survey projects,

TYPE OF MANAGEMENT AUTHORITY

In establishing a management unit to administer a comprehensive
coastal zone management program, there are two questions that must be
answered. One concerns the type of organization to be established at the

state level and the other 1s what the division of authority should be
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between state and local governments. In the state of Washington, there
are presently two management alternatives under conmsideration, both of

which involve a cooperative effort between local governmental units and a

single state agency, the Department of Ecology. Under the program established

by the Shoreline Management Act of 1971, authority was given to local
governmental units to administer the management program in accoxrdance with
master programs--comprehensive use plans--that they are to establish in
accordance with guidelines established by the Department of Ecology. The
Department of Ecology would only have the right to appeal local governmental
decisions concerning the granting of permits for allowable.uses. However,
in decisions that involve allowing uses in shorelines of state-wide
significance-—shorelines designated in the act for added protection--the
Department of Ecology would have a more direct influence over the activities
to be allowed. Under the alternative system proposed by Initiative 43,
the Department of Ecology would draw up the master programs and administer
the permit system, regulating allowable uses in consultation with local
agencies. Thus, primary power is placed at the state level rather than at
local governmental level as the Shoreline Management Act provides.

Rhode Island, on the other hand, has established a Coastal Zone
Management Council made up of representatives of the state legislature,
the general public (mostly from coastal areas), local governmental officials
from coastal areas, and the Directors of the state Departments of Natural
Rescurces and of Health. A division of the Department of Natural Hesources
is to provide staff services to the Council.

A third alternative would be an inter-agency committee made up
of officials from different state agencies. Such an organization may make

it more difficult to place accountability for the decisions made by the
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committee on any specific agency. Its effectiveness relies heavily on the
determination by the participants that the committee's activities are worthy
of substantial contribution of time and effort. This alternative would add
another ievel of authority to the governmental system without really solving
the problems of departmental respomsibility or state-local relationships.

In choosing between the above alternatives or other institutional
arrangements, the first comsideration should be upon what combinatiom of
state and local control will meet the objectives of the coastal zone
management program. Consideration must also be given to existing govern-
mental organizations, political conditions, including the influence and
power of local governments, and other circumstances Indigenous to the
individual state in question. Of particular importance is the consideration
of the strengths and weaknesses of the various levels of government. Local
governments generally have more knowledge of local conditions but also less
resources to devote to management problems and are less ahble to stand up
to locally powerful developmental interests. State agencies have the
ability to apply programs on more regiomal basis, to employ analytical
survey and management techniques too expensive for local governments to
duplicate. However, there is the danger of overloading state agencies with
administrative details, and the possible imsensitivity of a state level
program to variations in local abilities, needs, desires, and resources.

The alternative suggested by Initiative 43 (Washingtom) seems to
be the most appropriate for many states, although Rhode Island's approach
may be more suitable in smaller states where there are fewer local communities
and different types of areas to represent. Thus, in general, a coastal
management program should be administered by a single department having

authority over all operations of the program, but which delegates much of
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the implementation of the program to local authorities including authority
to make the decisions concerning projects having only a local impact. In
such a system, planning and inventorying programs as well as the making of
management decisions would be better coordinated. However, opportunities
must be provided for local govermmental officials and concerned individuals
to present their views on proposed uses or proposed regulations, hopefully
in a manner which allows more attention to the actual factors involved
than the emotional stands and politicslly motivated or narrowly self-
interest testimony that most public hearings now provide. Of course,
mechanisms must also be established to obtain the views of other state
agencies on matters that affect the programs they administer.

In cases Involving major developmental projects, an assistant
attorney general could be appointed to represent environmental Interests
in the agency's deliberations as is provided in Maryland's Power Plant
Siting Program. Such a person could also advocate the position of future
alternatives for the site in question; a viewpoint that i1s usually neglected
because of the lack of an advocate.

Coordination must alsc be provided between the state agency
administering the coastal management program and other state agencies
administering programs having an impact on coastal resources such as
highway programs and recreation programs. Ideally, the coastal management
agency should be able to veto or require modification of projects associated
with these programs if it can provide reasonable evidence that the project
in question will have significant adverse effects on environmental quality
or on the public welfare generally. 1If an agency is pgiven this power, there
must be a mechanism for appealing its decision by affected persons, corporate

interests, local governments, and other state agencics. Tn the case of the
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latter, an inter-agency review board may be appropriate to resolve agency
disagreements. Final review of agency disputes and of appeals by the other
affected entities listed above should be by judicial review. Passage of
legislation such as the Environmental Protection Act of 1970, which was
enécted in Michigan to allow citizens (and other affected groups) to bring
suit to prevent environmental degradation, would provide a mechanism for
citizen groups to overturn decisions of the management agency which were
biased towards developmental interests. The courts have traditionally
overturned agency decisions which were too discriminatory towards economic
Interests.

A final consideration in the matter of coastal zone management
arrangements, is the appropriateness of establishing regional organizations,
such as the San Francisco Bay Conservation and Development Commission, to
regulate the shoreline activities of similar regions in other states. These
organizations would have access to local knowledge of the area in question,
but because they are regilonal organizations, they should be able to resist
development pressures better than local governmental units. Of course,
linkages to coordinate their activities would have to be developed with
the state management agency. In states such as Michigan, where local
governments (township, city, and village) are very powerful in comparison
to county governments, a series of regional organizations may be the best
way to establish linkages between the state and local levels of govermments.
The problems involved in communicating with each local government, one by

one, are lmmense.

STAFF AND FINANCIAL SUPPORT
The undertaking of a comprehensive ccastal zone management program,

in the manner described above, will require the allocation of considerable
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financial and staff resources to the program. In addition to appropriations
by the state legislature, there are four main sources of support possible:
application fees could be required with any permits issued under the system
to help defray processing and other program costs; taxes, such as the
petroleum transfer tax in Maine and the electrical production surcharge in
Maryland, could be imposed on coastal activities to cover the costs of
regulating them and the studies needed for effective regulation; financial
and technical assistance which may be available from a federal coastal

zone management program if Congress enacts the program it is presently
considering; and research assistance from university-based programs, such

as the Sea Grant Program. The latter type of assistance is beilng provided
to Rhode Island, Michigan, Louisiana, and Florida among other states. The
staff hired for the programs must be carefully selected because their work
will provide much of the backbone of the program. In cases where employing
staff for a specific study would not be feasible, studies could be contracted

with private consulting firms.

RELATIONSHIP TCO A FEDERAL COASTAL ZONE MANAGEMENT PROGRAM

While a federal coastal zone management program is needed to
provide financial and technical assistance, it is also needed to provide
policy guidelines to guide the development of state programs and to review
their operation to assure that the natlonal interest is upheld, particularly
concerning the maintenance of a quality environment. On major issues, such
review should be de novo; otherwise, only the most blatantly unwise state
decisions will be overruled. The policy guidelines that should be promul-
gated should be similar to those discussed above in reference to state

programs. In this way, a state enforcing strict regulations would not
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suffer adverse effects from adjoining states which allow unwise use of
their coastal areas. However, the states should be allowed some discretion
as to how much stricter they wish their coastal regulations to be. Thus,

a state could emphasize recreational and conservation uses of their

coastal areas or could allow some industrial development of their coasts
as long as such development did not violate the national guidelines. A
unit of the state coastal management agency should be appointed to act

as liaison with the federal management program and the programs of other
states to promote coordination between the reapective programs and

communication of the research and management findings.

A federal coastal zone management program should also provide a
linkage between federal activities which affect the coastal areas of the
states, such as defense, navigation, migratory waterfowl programs, national
seashores, etc., and state coastal zone management programs. One particular
subject upon which attention must be focused, regarding tbe appropriate
federal-state relationship, is the use of offshore waters within federal
jurisdiction but outside atate jurisdiction, especially with regard to the
regulation of such uses as oil and mineral exploitation which may have
significant adverse effects on the state's coastal areas.

As with the coastal management program of a state, the passage
of the national version of Michigan's Environmental Protection Act of
1970 presently being considered in Congress would help assure proper
consideration of environmental factors In any federal coastal zone manage-
ment program and would allow a state to challenge any federal regulation
it thought undermined its efforts to protect the environmental quality of

its coastal areas.



B2

Finally, a federal coastal zone program should undertake the acquisition

of areas of greater than local significance for wildlife refuges, estuarine
preserves, national seashores, etc., thus enabling state acquisition
programs to concentrate on acquiring areas that may be of significance

from a state viewpoint but not from a regional or national viewpoint.
Programs such as the Land and Water Conservation Fund should be continued

and expanded to allow states to acquire such areas also.

PARTTCIPATION OF THE PUBLIC AND OF LOCAL GOVERNMENTS

It has been mentioned several times in the discussion of the above
issues that the provision must be made for the participation of the public
and local govermments In any system of coastal zone management. This point
was considered of sufficient importance to warrant reiteration here. It is
for the public interest that coastal zone management programs are being
initiated and the public should definitely be able to have 1its views
considered and to require the review of decisions it feels are unjust
or unwise. Imn a similar vein, local governments.are generally most
cognizant of local conditions and viewpoints and can relieve much of the
administrative burden from the state agency, providing they are given the
proper guidance and technical assistance. Local governments are also the
most appropriate unit of government to make the decisions on uses that
have only a local impact. They should also have the right to appeal

decisions by the state agency they believe to be unwise or unjust.

POLITICAL REALITIES

A word should be mentioned about the political feasibility of

instituting such a management program as described above. There is bound
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to be opposition from developmental interests, persons who believe private
property rights should be supreme above all others, and state agencles and
local governments fearful of losing some of their powers. In some states
concessions may have to be made to these interests to get coastal zomne
legislation passed. However, the increasing public awareness of the threats
to the environment and the need for regulations to allow rational utilization
of coastal resources has greatly aided the passage of the many pieces of
shoreland and coastal zone management legislation enacted in the past three
years. If sustained, these factors should enable legislation to be passed
that ﬁould not have had a chance in the past. Furthermore, the passage
of national coastal zone legislation should spur the development of coastal
zone legislation at the state level. The mere possibility of the passage
of such legislation has been partially responsible for the proliferation
of coastal zone planning programs in the past couple of years,

Once such legislation has been passed at the state and federal
level, public attentionlmuat be turned to the funding and staffing of
such programs and to the manner in which its provisions are implemented.
Too often the public and citizen groups believe that the battle has been
won with the passage of legislation. However, without adequate staff and
funding and continued scrutiny, passage of legislation accomplishes very

little.



CHAPTER 5

AREAS FOR FUTURE RESEARCH

INTRODUCTION

There are several aspects that are relevant to the discussion of
coastal zone management programs but which could be touched upon only
tangentially or not at all in thie paper., These areas will be described

briefly in hopes future researchers will discuss them.

OFFSHORE MANAGEMENT PROGRAMS
Probably the most critical need is for a survey and analysis of
management programs regulating activities occurring in offshore waters
which discusses how such programs can be combined with the shoreland
management programs discussed in this repert to form comprehensive coastal
management programs. Examples of such programs are the Offshore Mineral
Resource Law passed in Massachusetts in 1968, Florida's Aquaculture
Program established in 1969, and New Jersey's legislation prohibiting
the dumping of wastes and refuse in offshore waters passed in 1970, not
to mention the dredge and fill laws passed by many states primarily to
protect navigational rights but which may have some broader implications
and laws directed towards control of o0il pollution. Examination should
also be made of existing federal regulations and what effect they have on
state programs. This is of particular importance in relatien to activities
occurring beyond the limit of state jurisdiction but within federal juris-
diction, where, therefore, federal regulations are the sole authority,
Many of the regulations pertaining to coastal waters are aimed

at regulating how coastal resources are to be allocated among virious

B4



85

exploitative interests with little attention being given to environmental
concerns. More and more developmental pressures are heing placed on such
resources and rational methods must be developed to regulate their utili-
zation so that they will not be over-exploited and so that the vitality

of the area's ecosystem wili be maintained. Attention must be placed on
what type of regulation programs would be appropriate and how those
regulation programs would fit into a comprehensive coastal zone management

program covering the regulation of both shoreland and offshore activities.

LEGAL TRENDS

Of prime importance is an investigation of the legal precedents
being set in the field of coastal zone management and of the public
trust doctrine movement now gathering momentum. Briefly this doctrine
holds that a state’s natural resources are being held in trust for the
benefit of all its citizens and that private concerns cannot undertake
activities that would violate this public trust. Such a doctrine has
great potential regarding the question of the constitutionality of
regulations placing restrictions on the ways a private property owner
can use his land. It also permits stricter regulation of the use of
all~terrain vehicles and other exploitative uses of public lands. One
of the major manifestations of this movement is the campaign to get laws
similar to Michigan's Enviroumental Protection Act of 1970 passed at the
state and local level so that citizens can institute court suits to
prevent envirommental degradation by private interests or by the action
or inaction of state agencies. Massachusetts and Connecticut have passed
such legislation while Florida, Illinois, and Minnesota have passed

weaker versions. Congress is presently considering similar legislation
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on the national level. The concept of public trust doctrine as it applies
to environmental management 1s discussed in detail in a book by Professor

Joseph Sax of the University of Michigan Law School, Defending the

Environment: A Strategy for Citizer Action.

INTERACTION WITH FEDERAL GOVERNMENT PROGRAMS

The federal government undertakes many programs that have an impact
on & state's coastal area. Besldes the regulation of offshore activities
mentioned above, the federal government also regulates navigation, inter-
state commerce, fishing operations, the use of national forest areas, and
migratory waterfowl programs, as well as defense and similar activities.
Furthermore, federal programs, such as those involving recreation and
highway development, have significant impact on coastal activities.
Research must be undertaken into the mechanisms a state coastal zone
program can utilize in coping with the effects of such programs in its
attempt to regulate coastal activities. Similar research needs to be

undertaken regarding the development of a federal coastal zone program.

IMPACT OF OTHER STATE PROGRAMS

Just as the federal government undertakes many programs that
indirectly have major impacts on coastal areas, so do many state agencies.
The effects of such state agency programs need to be investigated in
detall so that appropriate mechanisms can be developed to coordinate the
activities of such programs with that of a coastal zone management program
so that adverse effects on coastal resocurces can be minimized. Atrtention
should be particularly focused on the potential adverse impact of programs

gsuch as those related to the provision of Intensive recreation facilities,
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While the purpose of such programs is commendable, there is a danger that
if they are carried too far they will place extreme demands on coastal

resources.

ENVIRONMENTAL LEGISLATION

There have been several pieces of environmental legislation
recently passed or applied that have a major impact on the regulation of
coastal zone activities. On the federal level, there have been the
National Environmental Policy Act (NEPA) which requires environmental
impact statements on all federally funded programs; water, air, and solid
waste pollution control programs; enforcement of the provisiocns of the
1899 Refuse Act; legislation establishing national seashores; etc. On
the state level, air, water, and solid waste pollution control programs
have been instituted; California and Washington have passed atate ''NEPA"
programs; many states have enacted subdivision regulations which are
applicable to the problems of controlling the burgeoning growth and
recreational homes in coastal areas; etc. The implications of these
programs on coastal zone management need to be considered.

Similarly, attention needs to be focused on the relationship
between coastal zone management programs and the national and state land
use programs that have been proposed. As the experience of Hawaii
indicates, a state land use program does not eliminate the need for a program
devoted to the special needs of coastal zone areas. Coastal zone manage-
ment programs should be developed so that they will be compatible with
state-wide land use systems. The experience gained in the implementation
of coastal zone management programs can be invaluable in the development

of land use programs.
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Related to such considerations is the question of whether and how
staﬁe land use inventory systems, such as have been developed in New York
and Minnesota, could be emploved to meet the requirements for inventorying
coastal zone resources and establishing beachmarks. Linkages between the
data systems of the two programs (coastal management and state-wide land

use) could help to assure compatibility between them.

SPECIFIG STATE COASTAL ZONE PROCRAMS

In addition to surveys such as this report, there is a need for
case studies concerned with the problems encountered in the development
of coastal zone programs. Such studies could have one of two focal
points. Attention can be focused on how a coastal zone management program
should be developed in light of the conditions existing in a particular
state and the considerations raised above. Such a study should include an
examination of the institutional changes that would be needed for the
effective implementation of a coastal zone management program. Study of
the changes in perceptions that would be needed on the part of state
agencies and legislative officials for the institution of an ecologically-
based program would be an invaluable addition to such a study, particularly
if it included methods of inducing such changes. The alternative is a case
study of the jmplementation of a coastal zome management program for the
purpose of showing its strengths and weaknesses and how it could be
adapted for other states.

Thus, there are many areas that still need research. It is hoped
that the information contained in this report will be useful 1in future

attempts to fulfill these needs.
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CHAPTER 1

MASSACHUSETTS

WETLANDS PRESERVATION'

Massachusetts was one of the first states in the nation to take
action to preserve its coastal resources, enacting during the 1960's a
series of laws designed to protect its remaining wetlands. During the
previous decades the state had lost many of its wetlands due to dredging
and filling. This fact and a growing recognition of the value of the
state's coastal salt marshes and estuaries to marine fisheries and the
state's shellfish resources led to the passage of the Jones Act in 1963.2

The Jones Act (Act 46-1963)

This legislation essentially requires a pual Layer system covering

any dredging or filling of coastal wetlands. Notice must be given thirty
days prior to the proposed date for the commencement of any project in-
volving dredging and filling, to the local authcrities, the Director of
the Division of Marine Fisheries of the State Department of Natural
Resources, and the Director of the State Department of Public Works.
Such notice must describe the nature of the project, its purpose, the
person doing the alteration, the area to be altered, the extent of the
alteration, the means by which proper drainage will be obtained, and a
key map locating the area in the state.

Upon receipt of such a notice, the selectmen (of a town) or
licensing agency (of a city) must hold a public hearing on the proposed
dredging or filling within fourteen days. Based on the results of such
a hearing, they "may recommend the installation of such bulkheads, bar-

riers or other protective measures as may protect the public interest.”?
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Their recommendations are to be forwarded to the Department of Natural
Resources within seven days after the hearings.

The State Department of Public Works has the responsibility of
determining if the dredging would prove harmful to any harber, other
navigable tide waters, or any natural barrier that provides protection
against erosion by the sea for land bordering on the sea, or for adjacent
upland areas. If such a determination is made, the Department may obtain
an injunction prohibiting such alteration or h#ve imposed the applicable
criminal penalty, a fine of not more than five hundred dollars.

The Director of Marine Fisheries may impose such conditicns as
he determines necessary to protect any shellfish or marine fisheries in
the area of the work. However, for the Director to take action, it must
be determined that the area to be affected is, in fact, necessary for the
protection of shellfish or marine fisheries and that it would be adversely
affected. The Director can not actually prohibit a project, but only
impose modifications that are necessary to protect marine life.

Thus, this law has its weaknesses but it provides a means to slow
down the destruction of coastal wetlands until more permanent measures
for theilr protection can be instituted. The validity of this law has

been tested 1in court. In the case of Commissioner of Natural Resources

et al v.s, 3, Volpe & Co., Inc.,'+ the Massachusetts Superior Court ruled

that law was a valid exercise of police power and that protecting the
marine fisheries was a public purpose for which the law was properly
enacted, but it sent the case back to the trial court for determination
whether, in this particular case, the value of the land in question had

been 50 impaired that a taking of eminent domaln would be required.
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The Coast Wetlands Protection Act of 1965 (Act 768-1965)

The Coastal Wetlands Protection Act of 1965 is the keystone to
Massachusetts' effort to save 1its wetlands. This Law authorizes the Com-
missioner of Natural Resources to 'adopt, amend, modify, or repeal
orders regulating, restricting or prohibiting dredging, filling, removing

"$ The term "coastal

or otherwise altering, or polluting coastal wetlands.
wetlands" is defined inclusively as "any bank, marsh, swamp, meadow, flat
or other low land subject to tidal action or coastal storm flowage and
such contiguous land as the Commissioner reasonably deems necessary to
affect by any such order in carrying out the purposes of this gection."®
The activities of the Department of Public Works, the State Reclamation
Board, and those activities involving mosquito control projects were
exempted from the provisions of this act.

By issuing restrictive orders in accordance with the provisions
of this act, the Commissioner can, in effect, enforce easements to pre-
vent any alteration of land which might adversely affect the coastal
wetlands. Furthermore, such orders are required to be recorded at the
local registry of deeds and can not be changed except by the same process.
Public hearings are required at least twenty-one days before the imposi-
tion of such an order. Appeals to the Superior Court are allowed by any
affected land owner within ninety days of receipt of notice of such an
order for determination whether such an order ''so restricts the use of
his property as to deprive him of the practical uses thereof and is
therefore an unreasonable exercise of the police power because the order
constitutes the equivalent of a taking without compensation."7 If such

a finding is made, the law allows the state to replace the order by

negotiated purchase of the full title to the land or of lesser interests
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such as an easement and to employ its eminent domain powers 1f necessary
to obtain such rights.

The state's position in such cases 18 strengthened by the fact
that a land owner must prove clear ownership before a court will consider
sustaining such an appeal. Since the titles to much of the ccastal area
are vague and subject to challenge and the title searches needed to clear
such titles are very expensive, the above requirement has foreclosed the
possibility 6f challenges on maﬁy wetland areas.

The provisions of this act are implemented in the following manner:
the boundaries of the wetlands areas to be protected are determined from
Coast and Geodetic Survey maps (and aerial photos, when available);
meetings are held with the loczl governments in addition to the public
hearings required by law to clear up any questions regarding the pro-
posed boundaries. After such meetings and hearings, any revisions
thought appropriate are made and the proposed orders (which specify the
areas to be covered) are submitted to the Board of Natural Resources®
for final approval. As stated above, provisions have been made for
appeal of the Board's decisions, The entire process generally takes
from nine months to a year. The priorities for review of areas for in-
clusion in the system are based on consideration of the development—
al pressures on the value of the wetlands involved. As of Jume 30, 15971,
restrictive orders had been proposed on 22,810 acres and recorded on
18,000 acres out of the 43,166 acres potentially subject to the provisions
of this law, It is estimated that it will take two more years to inclﬁde
all the state's coastal wetlands under fhe protection of such orders.’

Commentary

Thus, this law gives the state strong powers to protect its coastal

wetlands while interfering with the rights of land owners only as much as
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necessary to provide such protection. It has been generally well recelved
by local citizens and land owners where it has been applied. Land owners
generally benefit from the knowledge that neighboring wetlands will not
be destroyed, and the imposition of such orders will interfere with their
rights as little as possible, especilally in comparison to the alternative
of acquisition of their lands by the state. The local governments are in
favor of the program because it provides a means for protecting their
wetlands resources without destroying their tax base. The lands affected
generally remain in private hands with the reatrictions imposed by the
state orders simply prohibiting certain types of developments and acti-
vities.

The Hatch Act (Act 220-1965)

The state legislature of Massachusetts has also passed two laws
to protect inland waters similar to those passed to protect the coastal
wetlands, although they are somewhat less inclusive. The Hatch Act,
passed in 1965, provides a Dual Layer system, similar to that of the
Jones Act, to protect the inland wetlands because of their value as
natural flood protection areas and underground water recharge areas.
The local authorities may recommend such protective measures as are
necessary to protect the public interest. The state Department of
Natural Resources can obtalm a cease and desist order to stop any
dredging or fi1lling if it can prove that the wetlands inveolved are
necessary for preservation of private or public water supplies or for
proper flood control. A 1971 amendment to the act provided a penalty
of from $1,000 to $5,000 or a maximum jail sentence of not more than

two years or both for violation of the provisions of the Act.
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Commentary

Since 1t is difficult to justify the preservation of inland wet-
lands on the above grounds, this law has had limited effect although it
has stopped some blatant incursions against inland wetlands and has
opened wetlands activities to public scrutiny. The most important effect
has been to draw attention to the need to protect the inland wetlands and
to act as a stop-gap measure until more comprehensive legislation could
be passed.

The Inland Wetlands Protection Act of 1968 (Act 444-1968)

in 1968, the Inland Wetlands Protection Act of 1968 was passed
containing provisions similar to that of the Coastal Wetlands Protection
Act of 1965 and covering lands subject to flooding by fresh water as well
as permanent wetlands, The provisions of this law are weakened by the
restricition that the state cannct enforce orders on land owners 1if they
ohject within ninety days of receipt of an order and can prove ownership
to the land. However, the atate Department of Natural Resources can ne-
gotiate for purchase of such land or easements thereto or use its eminent
domain powers to achieve the purposes of the act subject to the approval
of the Board of Natural Resources and the Governor. The powers of the
Department were somewhat lessened by inclusion of a "home rule" provision
which stipulated that if the local authorities did not approve the Depart-
ment's order, the adoption of such an order could not occur for one year.
The number of state agencles excluded from the law was increased from the
Department of Public Works, State Reclamation Board, and those undertaking
authorized mosquito control projects (exempted by the 1965 Coastal Wetlands
Protection Act) to include also the Department of Public Health, the Metro-

politan District Commission, the Division of Fisheries and Game, and the
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Massachusetts Aeronautics Commission., In addition, agricultural land
was exempted from the provisions of this act.

Commentary

The task of protecting lands under this law is much greater than
under the Coastal Wetlands Protection Act since orders must be issued
covering 300,000 acres of inland wetlands compared to the 45,000 acres
of coastal wetlands. Since this program is just commencing and it is
estimated that it will take perhaps ten years to complete, there is still
a need for local communities to pass wetlands and flood plain zoning
regulations to bolster the provisions of the Jones and Hatch Acts to
preserve the wetlands until they can be covered. Furthermore, since
public access is not provided for by either the Coastal Wetlands Protec-
tion Act or the Inland Wetlands Protection Act, additional acquisitions

of such lands will be necessary to provide such access.

MASSACHUSETTS COMMISSION ON OCEAN MANAGEMENT

In May, 1968, the Massachusetts Cocmmission on Ocean Management
was created by Executive Order No. 59 to develop a comprehensive long-
range estuarine area management plan and to determine the most appropriate
agency to carry out such a plan., No information was available at the time
;his report was written as to the progress on development of the plan or

on the Commission itself.?!®

CONSERVATION COMMISSIONS'!
Much of the progress that has been made under the Massachusetts
Wetlands Acts would not have been possible without the existence of a

system of local Conservation Commissions throughout the state. Because
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these Commissions have proven to be an invaluable link between the state
and local govermments and have thus made possible many environmental
programs, rthey will be discussed here as Massachusetts' second valuable
innovation relating to shorelands management programs (in addition to
its wetlands legislation).

The Conservation Commission Act (Act 223-1957)

In 1957, the Massachusetts legislature passed the Conservation
Commission Act (Act 223-1957) in response to the threat to a marsh in
Ipswich by a dredge and fill project. Instead of a purely local response
to the problem, John Dolan, state representative from Ipswich who had a
strong interest in conservation matters, saw the opportunity to enact
state enabling legislation which would allow any town or municipality
in the state to take action to prevent environmental deterioration.

The Conservation Commission Act stipulated that the purpose of
Conservation Commissions was for "the promotion and development of the
natural resources and for the protection of the watershed resources''!?
of the local entities involved., A Commission, once established by a town
or ¢ity, was to "conduct researches into its local land areas and to seek
to coordinate the activities of unofficial bodies organized for similar
purposes"13 and was given authority to publish materials it thought neces-
sary to carry out its work. Each Commission was also mandated to keep an
index on all open areas and marsh lands, swamps and other wetlands in

order to recommend to the local government and (with the local government's

permission) to the state government programs for "the better promotion,
B pProg

nlk

development, or utilization of all such areas. The Commissions were

to consist of from three to seven people appointed by the mayor (or the

selectmen in the case of a town), The Commisgsions were also given the
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authority to:

receive gifts of property, both real and personal, in the
nate of the city or town, subject to the approval of the
city council in a city or the selectmen, such gifts to be
managed and controlled by the commission for the purposes
of this section. Said commission may acquire by gifc,
purchase, grant, bequest, device, lease, or otherwise the
fee in such land or water rights or any lesser interest,
development right, easement, covenant, or other contrac-
tual right including conveyances or conditions or with
limitations or revisions, as may be necessary to acquire,
maintain, improve, protect, limit the further use of or
otherwise conserve and properly utllize open spaces and
other land and water areas within their city or town and
shall! manage and control the same.!®

Furthermore, the local government, upon written request of the Conser-
vation Commission, was authorized to take any land or water under its
jurisdiction by a 2/3 vote of the city council (or a 2/3 vote at a town
meeting in the case of a town) for the purpose of putting it under the
jurisdiction and control of the Commission.

Implementation of the Act

Although this act provided the basic framework for the Commission
program, only 19 commmities (out of 351) took advantage of it during
the first three years after its passage. In 1960, the newly appointed
Commissioner of Natural Resources, Charles H. W. Foster, realized the
potential significance of the Conmservation Commissions as locally-oriented
action groups and took steps to encourage their development throughout the
state. He recognized that one of the problems hampering their spread was
the lack of any mechanism for local-state interaction and communication.
To remedy this situation he ordered a town-by-town survey by the Depart-
ment's Division of Law and Enforcement to determine the status of the
Conservation Commission idea in each town and city and to explain the

provisions of the Conservation Commission Act and the opportunities it
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presented for local action. As a result of the survey it was found that
lack of knowledge of the Conservation Commission Act was the most impor-
tant factor limiting its spread.

Acting on this finding, the Department undertook a major promo-
tional effort to build support for the movement. Conservation and citizen
groups as well as local government officials were contacted. With finan-
cial help from the Carling Corporation, a Conference on Conservation was
held at the Harvard Business School, in the Spring of 1960, at which the
provisions of fhe Conservation Commission Act were discussed and bhooklets
deseribing its implications were passed out to the conferees. As a result
of its promotional activities the Conservation Commission movement began
to grow rapidly, with 25 towns establishing Commissions in 1960; 52 in
1961; 46 in 1962; and 36 in 1963, By 1964, 205 cities and towns had
established Commissions,

Further Developments

The 1957 Conservation Commission Act laid the hasic framework for
local involvement in environmental matters by giving official approval to
direct citizen involvement in conservation planning and by providing the
potential for continuing coordination and review at the local level in-
stead of repeated responses to crisis. Three developments in 1960 and
1961 added significantly to the power of the conservation movement:

The Massachusetts Self-Help Act (Act 517-1960) was passed providing
financial assistance to communities which had established Conservation
Commissions, to assist them in acquiring lands and waters for conservation
purposes and in developing long-range resource planning. The emphasis was
placed on preservation of areas in the natural state and the provision of

non-intensive recreation. Towns were to be reimbursed for up to 50
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percent of their costs provided each project had the prior approval of

the Commissioner of Natural Resources and was undertaken in compliance
with such approval. This law provided an incentive for each Commigsion

to get larger appropriations from its local government for its operations
because such appropriations would now be matched by state funds. It aleo
provided Massachusetts with a headstart over other states in meeting the
requirements of federal assistance programs such as the Federal Open Space
Program of the Housing Act of 1971 and the Land and Water Conservation
Fund of 1965,

Second, a statewide organization of Conservation Commissions was
formed on February 16, 1961, to provide for the exchange of information
and ideas among individual Commissions, to provide a united, coordinated
front for supporting environmental legislation in the state legislature,
and to promote public education concerning preservation and management of
open areas and natural resources generally.

Third, the Department of Natural Resources established the means
whereby local communities could receive the technical assistance they
needed from the various agencies of the state government, Previously,
the Department of Natural Resources had kept in contact with the local
groups interested in natural resources as had the extenmsion services of
the Agriculture Department, but there had been no mechanism to coordinate
the assistance of the state agencies to solve a local problem. To meet
this need, the Department of Natural Resources created five regional
offices and appointed a representative of the Department as contact
person for Conservation Commission activities in each reglon. These
contact persons had the responsibility of calling together representatives

from the various state (and later on federal) agencies when a request for
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assistance was received from local agencies. Through this arrangement

local people could be assisted in meeting their problems and the agency
representatives could develop more understanding of the local problems

and obsérve how their agency's mission related to those of other state

and federal agencies.

In 1963, legislation was passed to streamline the extension acti-
vities of the Agriculture Department and to formalize the Department of
Natural Resources as the lead agency in resource matters. A Division
was formally established in the Department of Natural Resources to coor-
dinate all interactions with Conservation Commissions and to administer
the Self-Help Programs, since the previous informal mechanisms could no
longer keep up with the expanding program. Also, a member of the State
Assoclation of Conservation Commissions was added to the Soil and Water
Conservation Districts Committee, which coordinated local soil conserva-
tion programs with those of the U.S. Soil Conservation Service to en-
courage more involvement of the individual Conservation Commissions with
soll conservation projects.

In addition, the Commissions®’ importance grew during the early
1960's as local planning agencies recognized them as valuable sources
of help in resource problems rather than threats to their bureaucratic
role. By the late 1960's, the Commissions' role in resource planning
had been so firmly recognized that all Self-Help grants were tied to
the existence of a long-range conservation plan.

Summary

The impact.of Conservation Commissions on the various local com-

munities in Massachusetts has varied greatly depending upon the capa-

bilities of the members of a Commission, the length of time it has been
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in existence, and the acceptance it has received from the local govern-
ment and townspeople. The most active Commissions have generally started
with an interest In receiving land for open space and marshland preser-
vation and other such projects. They have then become involved in ob-
taining the support of governmental institutions and the general public
and have eventually become involved in developing new perspectives in

the planning of the use of the natural resources in their area. While

the Commissions have not been the total answer to the problem of environ-
mental management in Massachusetts, they have been responsible for the
successful execution of many environmental programs and for the develop-
ment of the public support necessary to implement such programs. In fact,
the local interest developed through the planning done in conjunction with
the Conservation Commissions has assured the implementation of planning
programs developed with their assistance while many comprehensive plans
drawn up by private consulting firms under the "701 Grants Program" have
ended up gathering dust on the shelf. It appears that such work done by
private consulting firms does not develop the same understanding and com-
mitment on the part of the general public as programs developed with the
assistance of Conservation Commissions.

Finally, it should be mentioned that the Conservation Commission
system has provided a valuable link as a state-localliaison whereby not
only can local communities obtain assistance from the state agencies but
the state agencies can gain valuable information concerning local views
and knowledge from the communities. The Commissions have also become a
valuable ally in passing legislation and in building support for state

environmental programs such as those supported by recreational hond

issues.
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It should be noted here that the Conservation Commissions are
not a substitute for active citizen groups because they are part of the
official structure, and thus lack the freedom to act and to represent
particular points of view that the private groups have. The Commissions'
structure, instead, lends itself to being a liaison between such citizen
groups and the local and state governments.

The Conservation Commission concept has spread to several other
states. As of 1970, all of the New England States, except Vermont, and
New York and New Jersey had some system of Conservation Commissions.

While no one type of organization has been universally acceptable because
of the need to adapt to local conditions, certain features have been found
to be quite beneficial to the success of a Conservation Commission system:

First, the success of local Commissions is strongly dependent upon
the amount of support, encouragement and assistance offered by the state
government. While technical assistance and the cooperation of state
agencies is needed, special financial assistance to local Commissions has
definitely helped encourage their development and increase the leverage
of the Commissions with local governments.

Second, a strong state assoclation provides support to the Com-
mission movement as a whole, giving encouragement to weaker Commissions
and providing a mechanism for cooperative efforts among the local Com-
missions.

Third, a state-enabling law, even where not specifically needed,
provides valuable publicity and officlal sanction to the concept, im-
proving the possibility that local communities will take advantage of
the opportunity to establish their own Commissiomg, Such legislation will
also assure compatlble organizational structures among the individual Com-

missions making regional cooperation among them easier.
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Finally, the strength of a Commission lies in its members, par-
ticularly the chairmen. Their ability to develop innovative ideas and
public support for the Commission's projects and their commitment to the

Commission's work are of ultimate importance for the success of the Com-

mission, It has been found in many communities that a diverse membership,
consisting of more than conservationists, has been beneficial in developing

public support and in encouraging other citizens to volunteer their time

to Commission projects.16
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FOOTNCTES

'In developing this sectlon on wetlands preservation legislation,
Benjamin Mason's report, Wetlands Protection Laws of Massachusetts,
(Conservation Law Foundation, Boston, Massachusetts, 1968), was an in-
valuable help.

2Copies of the Jomes Act and the other acts described in this
section can be found in Appendix A.

3The Coastal Wetlands Dredge and Fill Law of 1963 (Jones Act -
Act 46-1963), as amended.

“Natural Resources vs. $. Volpe & Co., Inc., Massachusetts Reports,
Vol. 349, p. 104 et seq.; New England Reporter, 2nd series, p. 666 et seq.
(1965), [349 Mass. 104; 206 N. E. 2nd 666 (1965)].

SThe Coastal Wetlands Protection Act of 1965, (Act 768-1965).
$Ibid.

Ibid.

8The Board is composed of seven persons appointed by the Governor.
It meets periodically throughout the year to make final determination on
the actions proposed by the Department of Natural Resources. Theoretically,
at least, it is supposed to provide a check against arbitrary decisions
made by the Director of Natural Resources and to provide citizen review
of the department’s actions. The report, Managing the Environment: Nine
States Look for New Answers, (Elizabeth H. Haskell, Project Director,
Woodrow Wilson International Center for Scholars, Smithsonian Institution,
Washington, D.C., 1971) discusses in considerable detail the merits and
drawbacks of such boards and commissions set up to overview the actions
of administrative departments.

Interview with Russ Davenport of the Division of Water Resources
of the Massachusetts Department of Natural Resources, July 7, 1971 and
letter of August 26, 1971, (in response to request for information) from
Russ Davenport of the Massachusetts Department of Natural Resources.

19The National Estuarine Pollution Study, (U.S. Department of the
Interior, Washington, 1970), p. 376,

111n developing this section, Andrew J.W. Scheffey's report, Con-
servation Commission in Massachusetts (Conservation Foundation, Washington,
D.C., 1969) was heavily relied upon.

1240t 223-1957 (Conservation Commission Act), as amended.

131pi4d,
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14Tpid.
15Thid.
16This summary of the features needed to develop a strong Con-

servation Commission system is based on the material, in Conservation
Commissions in Massachusetts, pp. 166-170,




MASSACHUSETTS
BIBLIOGRAFHY

Act 223-1957 (Conservation Commission Act), as amended, [Chapter 40,
Section 8-C of the General Laws of Massachusetts].

Act 517-1960 (Massachusetts Self-Help Act) [Chapter 132-A, Section 11 of
the General Laws of Massachusetts].

Act 46-1963 (Jones Act - Coastal Wetlands Dredge and Fill Law of 1963), as
amended, [Chapter 130, Section 27A of the General Taws of
Massachusetts].

Act 220-1965 (Hatch Act - Inland Wetlands Dredge and Fill Law of 1965),
as amended, [Chapter 131, Section 40 of the General Laws of
Massachusetts].

Act 768-1965 {Coastal Wetlands Protection Act of 1965), [Chapter 130,
Section 105 of the General Laws of Massachusetts].

Act 444-1968 (Inland Wetlands Protection Act of 1968), as amended,
[Chapter 131, Section 40A of the General Laws of Massachusetts].

Commissioner of Natural Resources et al. vs. S. Volpe & Co., Inc., [349
Mass 104: 206 N:E 2nd 666 (1965)], Massachusetts Reports, Vol. 397,
p. 104 et seq.; New England Reporter, Znd series, p. 666 et seq.
(1965).

Dehard, Stuart, Massachusetts Conservation Commission Handbook,
Massachusetts Association of Conservation - Massachusetts
Department of Natural Resources (joint publication), Boston,
1970.

Interview with Russ Davenport of the Division of Water Rescurces of the
Massachusetts Department of Natural Resources, July 7, 1971.

Letter of August 26, 1971, in response to request for information from
Russ Davenport of the Massachusetts Department of Natural
Regources.

Nason, Benjamin, Wetlands Protection Laws of Massachusetts, Conservation
Law Foundation, Boston, Massachusetts, 1968.

Scheffey, Andrew J.W., Conservation Commissions in Massachusetts, Conser-
vation Foundation, Washington, D.C., 1969.

109



CHAPTER 2

MAINE

WETLANDS PRESERVATION

Act 348-1967

In 1967, the Maine State Leglslature, impressed by the Coastal
Wetlands Protection Act enacted by the Massachusetts legislature two
years earlier, passed its own Wetlands Act (Act 348-1967) .1

This act provided that:

No person, agency, or municipality shall remove, fill,
dredge, or drain sanitary sewage into, or otherwise alter

any coastal wetland, as defined herein without filing

written notice of his intention to do so, including such

plans as may be necessary to describe the proposed acti-

vity, with the municipal offices in the municipality

affected and with the Wetlands Control Board.?®

The Wetland Control Board is an Interagency committee that was
established to administer the provisions of the Wetlands Act. Its
members are the Commissioners of Sea and Shore Fisheries and of Inland
Fisheries and Game, the Chairmen of the Environmental Improvement Com-
mission and the State Highway Commission, the Forest Commissioner, and
the Commissioner of Health and Welfare, or their delegates.

A 1969 amendment to the act defined "coastal wetlands" as "any
swamp, marsh, bog, beach, flat or other contiguous lowland above extreme
low water which is subject to tidal action or normal storm flowage at
any time excepting period of maximum storm activity,"*

This legislation requires that hearings be held by the municipality
with the hearing record sent to the Wetlands Control Board on each pro-

posed activity. If both bodies approve the proposed alteration, a permit

is to be issued within seven days of the hearing. Either body can reject

110
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an application 1f it believes that:

the proposal would threaten the public safety, health, or

welfare, would adversely affect the value or enjoyment of

the property of the abutting owners, or would be damaging

to the conservation of public or private water supplies or

of wildlife or freshwater, estuarine, or marine fisheries.

Conditional permits can be issued to allow the municipality or
the Wetlands Control Board to impose such restrictions as they deem
necessary to protect the public interest. Each permit application is
to be accompanied by a $30 application fee to cover administrative costs.

A 1969 amendment to the act requires that all permits be recorded
by the owner within 30 days with the registry of deeds for the county in
which the wetland is located, or the permit would be void. Appeals of
denials of permits or issuance of conditional permits are allowed within
30 days of the permit decision to determine whether the action taken is
an unreasonable exercise of police power or constitutes the equivalent of
a taking without compensation.

A 1971 amendment to the act provided that all permits would become
void three years after they were issued precluding the possibility that
projects, which had been approved several years earlier under conditions
existing then, would still be undertaken even though changes in circum-—
stances had made such action no longer appropriate.

Violators of the provisions of the act are to be subject to a fine
of not more than $500. Any filling, dredging, draining, altering, or
removal of materials undertaken without a permit or contrary to the pro-
vigions of & permit on coastal wetland is to be considered prima facie
evidence that the property owner of the wetlands on which such action

occurred has committed a violation of the act. No actual witnessing of

the activity or proof of willful intent is necessary for prosecution of
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such a violation. In addition, any perscn may file suit to have the
Superior Court issue a restraining crder to stop any continuing viola-
tion of the provisions of the act and, where appropriate, to have the
court order restoration of the affected area at the viclator's expense.
Such strong violation provisions should make it possible to enforce the
provisions of the act effectively.

Commentary

While the provision providing for municipal review of a permit
before it is submitted to the Wetlands Control Board is admirable in
concept and precluded municipal opposition to the act that might have
occurred if such a clause had not been provided, it has not been as
effective as hoped. Many municipalities have routinely approved permit
applications in the absence of overwhelming local sentiment against such
approval in order to avold having to defend their denial of a permit in
a court suit, Thus, they leave it up to the Board to deny the permit
and to face the responsibility of deferiding the decision in court.®

Furthermore, no funds are directly appropriated to carry out the
provisions of the act. The Board members meet as often as necessary to
process applications and utilize the personnel of their respective depart-
ments for staff services to the Board's activities when such assistance
is required.?

This act differs from the Massachusetts Coastal Protection Act of
1965 in that it does not require any systematic inventory of the wetlands
of the state and the subsequent issuance of restrictive orders to be
placed on the deeds of wetland properties. Instead, it merely requires
that the permits that are granted be recorded at the registry of deeds.

This difference undoubtedly made the act much less expenslive to adminlster
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than on the basis of a comprehensive survey, thus creating the possibility
that the quality of the state's wetlands would be nibbled away by a series
of small concessions to permit applicants.

Act 541~1971

By passing Act 541, the 1971 state legislature enacted the neces-
sary legislative authority to remedy the above-mentioned deficiency.

The provisions of Act 541 are almost identical to those of the Massachusetts
Coastal Wetlands Protection Act of 1965, thus giving Maine's Wetlands Con-
trol Board the necessary authority to institute a wetland survey program

so that restrictive orders could be placed on wetlands areas in the same
manner as Massachusetts has been doing under the Coastal Wetlands Pro-
tection Act.

Under the provisions of Act 541, the Wetlands Control Board is
authorized to "adopt, amend, modify or repeal orders regulating, res-
tricting, or prohibiting dredging, filling, removing, or otherwise
altering any coastal wetland or draining or depositing sanitary sewage
into or on any coastal wetland or otherwise polluting the same” for the
purpose of promoting "the public safety, health, and welfare, the pro-
tection of public and private property and the conservation of public
or private water supplies, wildlife and freshwater, estuarine, and
marine fisheries."®

Before adopting any such orders, the Board is to hold a public
hearing in the municipality in which the affected wetlands are located
after giving notice to the local governmental officials, affected land-
owners, and the general public. Once an order has been adopted, a copy

of it 1s to be placed, along with a map of the wetlands affected and a
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1ist of the affected landowners, in the county registry of deeds. 1In
addition, copies of the order are to be sent to the affected landowners
by registered or certified mail.

Within 90 days after the issuance of the order, any person having
a recorded interest in the affected wetlands may challenge the consti-
tutionality of the order by appeal to the Superior Court. If the order
is found to be an unreasonable taking without compensation, the affected
wetland is to be exempted from the proposed order, but the effect of the
court's ruling is to be restricted to property of the appellant. No
damages are to be awarded to the appellant as the result of the ruling.
However, the exemption of the wetlands in question by the court's ruling
is to be recorded at the local registry of deeds.

With respect to such exempted wetlands, the Board may negotiate
for the purchase of such wetlands if, after an appraisal such action
is thought to be necessary to carry out the purposes of the Act. After

" negotiating for 60 days for the purchase of such lands, the Wetlands
Control Board, by determining that an emergency condition exists regarding
achieving the purposes of the Act, may acquire, with the consent of the
governor and council, the fee simple or lesser interests in such wetlands
by eminent domain.

Violation of the provisioms of this act or an order of the Wetlands
Control Board subjects the violator to a fine of not more than $500. 1In
addition, the Superior Court may institute a restraining order to stop a
continuing violation of an order or the provisions of the Act and, if the
situation warrants, require the violator to restore the affected wetlands

as near as possible to its original conditionm.



115

Commentary

Thus, the Wetlands Control Board has been given sufficient legis-
lative authority to institute a program to adequately protect its coastal
wetlands. However, to do so, adequate funding and staff must be devoted
to the program,

Court Review of the Provisions of Act 348

One test case has been undertaken under this Act. In State v.s8.

® the Maine Supreme Court decided, in this particular case, that

Johnson,
since the defendant's wetland property was deemed to have no commercial
value unless it was filled in so that cottages could be built on it, the
restriction issued by the Wetlands Control Board prohibiting him from
doing so was an unreasonable exercise of police power and equivalent to
a taking without compensation. The Court did not rule on the constitu-
tionality of the Act as it was applied in other situations,'?
According to the opinion of legal authorities concerning this
case,11 the Maine Supreme Court's decision, while gomewhat distressing,

need not inhibit the Act's enforcement in other instances. The circum-

stances surrounding the State v.s. Johnson case were somewhat unusual.

The land in question was bought by Dr., and Mrs. Johnson, before the
Wetlands Act was passed, solely for the purpose of having it developed,
and it was located in an area in which such development had previously
taken place without any objectiona. Thus, the Johnsons were not merely
speculating but had a reasonable expectation of developing their land
for cottage 1otsf More important, the state did not dispute the fact
that the land had no commercial value without filling. No reference was
made of its value to marine fisheries and estuarine life or its educa-

tional or passive recreation potential. Instead, the state based its



case on the validity of its police powers in such a case and the lack
of an undue burden on the landowner. The state alsc made no reference
to its possible claims regarding use of the land based on Colonial
ordinances or to possible damage to state lands adjoining the Johnson
. property from the filling and the construction of the cottage lots.

Thus, it is thought that with a different argument the state
would be likely to win other such cases.

Wetland Acquisition

Both the Department of Inland Fisheries and Game and the State
Park Commission are undertaking coastal land acquisition programs. Funding
for the acquisition of wetlands for waterfowl purpeses amounts to about
$20,000 annually. The State Parks Commission has acquired twenty-two
miles of waterfront {(not necessarily wetlands) valued at three million

dollars and plans to acquire substantially more under a new bond issue.'?

SITE LOCATION REGULATION

Act 571-1970

In 1970, the Maine State Legislature passed two other inmovative
acts regarding coastal management as part of an "Environmental Protec-
tion Package" of legislation. Act 571 (Act 571-1970) provides that the
permission of the Environmental Improvement Commission is necessary for
any commercial or industrial development which (a) requires a license
from the Commission (in accordance with the enforcement of air and water
pollution control standards), (b) covers more than 20 acres of land,

(c) involves drilling for or excavating natural resources (except for
pits of less than five acres or borrow pits for sand, fill, or gravel

regulated by the state highway department), or (d) involves structures
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on a single parcel of land which have a ground area of 60,000 feet or
greater.

The Environmental Commission is composed of ten members appointed
by the Governor; two representing manufacturing interests; two, Muni-
cipalities; two, the public generally; two, conservation interests; and
two who are knowledgeable in matters concerning air pollutiom, It was
established in the middle 1960's to administer the state's air and water
pollution control programs and has since taken on the edministration of
other environmental programs. Members of the Commission recelve ten
dollars for each day they devote to Commission business in addition to
compensation for expenses incurred as & result of Commission business.
To carry out the administrative duties and direct the activities of the
staff of the Commission, a full-time director has been appointed by the
Commission.

The Commission is required, within fourteen days after receiving
a request for permission to undertake a development, either to give ap-
proval or schedule a public hearing to further investigate the impact
of the development. Approval of a project is to be based upon four
criteria:

1. Financlal capacity. The proposed development has

the financial capacity and technical ability to meet

state air and water pollution control standards, has

made adequate provision for solid waste disposal, the

control of offensive odors, and the securing and main-

tenance of sufficient and healthful water supplies.

2. Traffic movement. The proposed development has

made adequate provision for loading, parking and

traffic movement from the development area onto public

roads.

3. No adverse affect on natural environment. The

proposed development has made adequate provision for

fitting itself harmoniously into the existing natural

environment and will not adversely affect existing

uses, scenic character, natural resources or property
values in the municipality or in adjoining municipalities.
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4. Soil types. The proposed development will be built

on 801l types which are suitable to the nature of the

undertaking.
At any hearings held under this act the burden of proof is on the appli-
cant to show that the proposed project meets the above criterla and that
the public's health, safety, and general welfare will be adequately pro-
tected., The Commission 1s required to issue an order approving, denying,
or modifying the request within 45 days after holding a hearing. It is
authorized to impose modifications as it deems ''advisable to protect and
preserve the environment and the public's health, safety, and general
welfare."'* Appeal of a decision of the Commission is allowed within
30 days to the Maine Supreme Court. Upon the request of the Commission,
the Attorney General is to seek injunctions to stop unauthorized construction or
construction that is not being carried out in accordance with the Commission's
order. If the situation warrants, a person undertaking such unauthorized
construction may be required to restore the affected area at his own ex-
pense. Orders issued in accordance with the provisions of this act are
to be enforced by the Attorney Ceneral who is required to seek appropriate
civil action if an order is not complied with within 30 days after he 1s
notified of such non-compliance by the Commission. Twenty Thousand decllars
was appropriated for the implementation of this act for the remainder of
fiscal 1971. No figures were avallable at the time of this writing for
the appropriations for implementation of this act for fiscal 1972,

Commentary

Although it is too early to tell what the impact of this law will
be, a few observations can be made regarding its provisions, First, it
guffers from the same deficiency that the Wetlands Regulation Program

did before passage of Act 541--the lack of a comprehensive plan upon
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which the Commission can base its decisions to approve or deny requests.
This is particularly pertineﬁt regarding decisions based on Criteria
Three: No adverse impact on the environment. Without the backing of

a comprehensive plan to show interest and careful consideration of the
factors involved, it will be difficult for the Commission to rationally
review projects for their general environmental impact (other than pollu-
tion) and to have their decisions sustained in court. Hopefully, the
development of Maine's Coastal Development Plan will remedy this situ-
ation. Finally, this act contains no provision for citizens to appeal
a decision to approve a project, or even to require that hearings be
held to review the project before approval is given. It is presently
at the (ommission's discretion whether a hearing is warranted or not.
Either the act should be amended to provide a safeguard against arbi-
trary approval.of projects by the Commission, or Maine should pass
legislation patterned after Michigan's Environmental Protection Act of
1970'5 which allows citizens to bring lawsuits to challenge adminis-

trative actions that they think are detrimental to the environment.

COASTAL CONVEYANCE OF PETROLEUM REGULATION

Act 572-1970

The other piece of innovative environmental legislation enacted

in 1970 is the Coastal Conveyance of Petroleum Act (Act 572-1970). This

legislation mandated the Environmental Improvement Commission to establish
regulations for the transfer of oil and other petroleum products between
vessels and onshore facilities and between different vessels within the
jurisdiction of the state. For the purposes of this act, the state's
jurisdiction is to be considered to extend 12 miles instead of the normal

three miles from the coastline of the state.



The Act prohibits the discharge of

0il, petroleum products, or their by-products into or
upon any coastal waters, estuaries, tidal flats, beaches,
and lands adjoining the seacoast of the State, or into

any river, stream, sewer, surface water drain or other
waters that drain into the coastal waters of the State.

16

Any person causing such a discharge is required to promptly notify the
Gmmission and to begin clean-up operations immediately. However, the
Commission is empowered to remove the discharge if necessary, in cases
where the violator is known and in the case of all unexplained discharges.
A fine of from $100 to $5,000, with each day considered a separate of-
fense, is to be assessed for each violation of the provisions of this

act or of orders of the Commission. If a person promptly notifies the
commission and cleans up his discharge, he will not be subject to this
fine.

This Act also empowers commissions to issue emergency rules and
regulations without a hearing. In the case of a potential or actual
catastrophe arising from the discharge of oil or other petroleum products,
the Governor is mandated to declare an emergency situation and to coordi-
nate the state's actions with that of other states, the agencles of the
federal government, and foreign countries and is given emergency powers
to take such action as he deems necessary.

The viability of this legislation as an effective mechanism to
protect the enviromment is assured by the provision that establishes
the Maine Coastal Protection Fund to finance the activities of the Com-
mission relating to the prevention and control of oil pollution. Money
for the fund is to come from fines and user fees comprised of yearly |

license fees for all terminal facilities!’ based on a 1/2 cent per barrel

levy on all petroleum products (or byproducts) transferred by the licensee.
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(The renewal of licenses is predicated on compliance with state and
federal pollution control programs, thus providing an additional means
of control over a facility's operations.)

The fund's resources are also to be used to pay for damages to
third parties from oil spills, including both damage to property and
loss of income., The latter provision would seem to include fishermen
who previously have had no cause for action in cases of injury from oil

spills.13

Persons responsible for spills are subject to absolute 1i~
ability for the costs of the commission actions relating to the spill and
for third party damages. The first 515,000 of such costs is exempted if
the offender has given prompt notice to the Commission and has taken steps
to remove hils discharge.

Thus, this act provides two basic ingredients for an effective
program: strong regulatory authority and the necessary funding to im-
plement it. The legislature appropriated $30,000 to initiate the im-
plementation of the act. A limit of $9,000,000 was placed on the Coastal
Development Fund with up to $100,000 of the fund authorized to be spent omn the
research and development in the causes, effects, and removal of pollution
caused by oil, petroleum products {and thelr by-products) on the marine
environment. It should be mentioned that the licensing provision may
be challenged as a violation of the Commerce and Due Process Clauses.
However, it is the opinion of legal authorities that the licensing fees
are not an undue burden on interstate commerce or a violation of due
process but rather a reasonable activity-related charge; a finding which
allows the state to take measures to protect its natural resources from
the dangers engendered by the conveyance and transfer of petroleum in

its coastal region.19
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COASTAL DEVELOPMENT PLAN

As stated above, the effectiveness of much of Maine's coastal
regulations is dependent on the successful completion of Maine's Coastal
Development Plan. The development of this plan was spurred by the prospect

of federal coastal zone legislation which would require such a plan for a

state to share the proposed federal assistance.?’

The following excerpts from the statement of purpose of the plan's
work program will give an indication of the tone and direction of the

development plan:

The purpose of the Maine Coastal Plan is to set forth
the procedures by which coastal development can take place
in ways consistent with the natural characteristlcs of
Maine's coastal land and water resources. The plan will
be resource-based, oriented toward classifying coastal
areas according to their natural capacities and deter-
mining the types of uses which are compatible with them.

A basic aspect of the plan will be an inventory of
the entire coastal zone; and, classification of coastal
areas according to natural characteristics, ecological
relationships, existing uses, and compatible potential
uses.

Coastal development must be a function of both the
ecological and economic consequences of various alter-
native uses. Comparative economic values must be eval-
vated in making resource allocation, locational and
developnent decisions. The physical studies contained
in the Maine Coastal Plan will provide the resource-
based information so vital to the economic and insti-~
tutional considerations which are necessary to the
Plan's inmplementation.

. . . this plan will place special emphasis on a
land classification system with development standards
to be applied to specific areas. This classification
system will be designed to permit adoption and enforce-
ment of land-use controls by appropriate local, state
and federal levels of government to guide sound develop-
ment practices by both private enterprise and public
agencles. Necessary state legislation and local ordi-
nances will be recommended, along with financing pro-
posals and administrative arrangements.
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Special attention will be given to water use along
with the traditional concern of planners with land use.
An attempt should be made to relate proper land use to
increasing water use and deal with the problems involved
in the regulation of offshore activities. . . . The object
of this study will be tc make compatible through planning
and regulation many of the present incompatible uses of
water and land along our coastal areas.

The Maine Coast will also serve as a pilot program
for development of a cooperative State-Federal coastal
zone plan and action program., The State will prepare a
plan for coastal development management considering
State, regional and national needs and objectives as
the first phase of the effort. TFollowing preparation
of the State development plan, the second phase of the
program will be initiated with Federal and State agencles
preparing action plans for carrying out public sector
responsibilities.

A major purpose of the plan is to present alter-
natives, to seek out knowledge on which to base better
decisions. Unless we consider rational alternatives
among -competing uses, we will continue to accept single-
purpose approaches modified by short term advantages to
specific individuals, individual industries or small
local governments. Such short-term or single~use orien-
tation apart from inhibiting the greater advantage of
multiple uses may actually dissipate the resource itself.
. + « Consegquently, each single-purpose use may be nay-
rowly justified on its own merits but the final and com~
plete effect of this plecemeal development will be ab-
solute chaos.“”

The plan is to conaist of four phases with the first phase having
begun in November, 1969, and the last phase scheduled to end in December,
1973, Phase 1 lasted until May, 1970. Activities were concentrated in
the following areas:

formation of the Coastal Planning Advisory Task Force
{consisting of representatives from all State and
Research Agencies with responsibilities in the Coastal
Zone to coordinate the activities of the various agenciles
in the development of the coastal plan with the State
Planning Office, the lead agency); establishment of the
goals and objectives for the Maine Coastal Plan; defini-
tion of the Coastal Zone; determination of participating
agencies and their contributions; selection of a pilot
study area (Penobscot Bay); development of general in-
ventory and classification procedures; preparation of



an annotated bibliography and cataloging of relevant
materials; and preparation of base maps; and ccllection
of preliminary data relating to the pilot area.2?
The purpose of the other phases of the plan and their scheduled duration
are as follows:
Phase II - developiﬁg and programming specific procedures,
testing and refining procedures in the pilot test area,
and the developing of a detailed cecastal planning program
including procedures, budgets and anticipated results
(May, 1970-June, 1971)%°
Phase III - conducting an inventory of the coast in
accordance with the practices and procedures established
in the previous phases (January, 1971-May, 1971)
Phase IV - conducting a detailed physical, economic, and
institutional analysis and making recommendations of the
steps necessary for the establishment of an effective

coastal development program (December, 1971-December,

1973) 2%

Commentary
From -he information at hand, it is difficult to tell whether

Maine's Coastal Development Plan will meet its objectives. However,

a few of the necessary factors for its succeas can be épecified:
adequate funding, adequate staff, adequate cooperation between state
agencies and a willingness on their part to assume new responsibilities
and directions of efforts, establishment of more governmental controls
at the local level (according to the Phase I report, only 32 out of 139
local governments have any type of zoning)}, and technical and financial

assistance of the federal government. At present, funding for the
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program is quite limited, composed mostly of grants from outside
sources.’”

While meeting these requirements will be a difficult task, the
state does have in its favor a seeming commitment on the part of the
Governor and the legislature (witness the 1970 Environmental Legis~
lative Package) and, potentially at least, a commitment of the federal
government through the proposed coastal zone management legislation now
being considered by Congress. Only time will tell whether these commit-

ments will be sufficient to meet the objectives of the plan and, even

more important, implement the recommendations it produces.
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'"The term "terminal facility" is defined to include vessels which
engage in the process of transferring petroleum products, but marinas
are exempted if they handle boats 75 feet or less in length.
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Volume III: Regulation of the Coast: Land and Water Uses, p. 486.
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2%See Maine Coastal Development Plan: Phase 1 Report for more
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CHAPTER 3

MARYLAND

INTRODUCTION

During its 1970 and 1971 sessions, the Maryland state legislature
passed several bills that dealt with the problems of shorelands manage-
ment. Two of the bills dealt with wetlands preservation (passed in
1970), one with power plant siting (passed in 1971), and one established
the Maryland Environmental Service to cope with the state's wastewater
and solid waste problems (passed in 1970). The latter two bills, while
not concerned with the state shorelands per se, are innovative measures
which should by their very nature have considerable impact on those
areas.

All of these measures are to be administered by the Department
of Natural Resources or one of its subdivisions. The Department of
Natural Resources is a super-agency created, in 1969, to bring together,
in one department, previocusly independent departments such as Chesapeake
Bay Affairs, Fish and Game, and Water Resources, and newly created de-
partments such as the Environmental Service that are involved in the

management of the state's natural resources.

WETLANDS PRESERVATION LEGISLATION

Background

! passed by the Maryland state legislature

The two wetlands acts
provide the basls for a state-wide program of preservation and manage-

ment of the wetlands lying within the state. The passage of these acts
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was, to a considerable extent, due to the efforts of comservation Rroups
throughout the state which had conducted efforts to ensure the passage
of these bills.?

A study of the state's wetlands conducted during the late 1960's
by the Maryland Department of State Planning in coordination with the
other state agencies also contributed to the bills' passage since it
provided documented evidence of the wetland's value for fish and wildlife
habitat and for erosion and flood control, documented the loss of valuable
wetlands due to dredging and filling, etc., and pointed up areas where
state control over activities occurring on the state's wetlands was
lacking.’

Prior to passage of the 1970 legislation, adequate protection of
the state's wetlands was lacking for several reasons. First, although
the state owned much of the marshland and the tidelands lying within its
boundaries, adequate control was not exercised over activities occurring
on such areas or the transferral of such lands to private ownership,
Under legislation enacted in 1943, the state Board of Public Works was
authorized to 1lssue patents (grants of ownership) for such lands to pri-
vate interests for compensation that 1t considered adequate without nec-
essarily considering the ecological consequences of such actiecns.® TFur-
thermore, controls over dredging and filling of such lands were primarily
based on consideration of the effects on navigation rights, although in
recent years, some consideration was given to the effects on figh and
wildlife and water quality in administering such controls. A state policy
was adopted in 1968 to tie the filling of wetlands or submerged lands to

compensation with lands of equal ecological value and twice the acreage
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in addition to monetary compensation for the dredged fill. However,
this policy was found to be inadequate and subject to misuse.®

There was also some legal question as to the ability of the state,
even if it so desired, to control the activities of riparian owners even
though such activities may adversely affect wetland areas. In addition,
the state had no control over the salt marsh areas lying principally on
the state’s eastern shore, which are not reguarly affected by the tide's
ebb and flow,®

Act 242-1970 (Wetlands)

One of the wetlands bills, HB 286 (Act 242—1970),_passed by the
1970 state legislature tightened the conditions under which the Board
of Public Works, which is composed of the Governor, the Comptroller,
and the Treasurer, could transfer the rights of state-owned wetlands
or submerged lands’ to private persons. Such transfer was limited to
only the owner of the land abutting the land to be transferred. Before
taking action on transfers occurring after July 1, 1972, the Board of
Public Works is required to consult with other state and interested
federal agencies and to hold a public hearing concerning the matter.
After the hearing, the Board is required to Justify in writing its
decision on the proposed transfer, "taking into account the best in-
terests of the State with respect to the varying ecological, economic,
developmental, agricultural, recreational, and aesthetic values of the

® Such written justification is to be made

area under consideration.'
available for public scrutiny.

Act 241-1970 (Wetlands)

The second wetlands bill passed by the 1970 state legislature,

HB 285 (Act 241-1970), provided most of the new protection for the



state's wetlands. This Act, for the first time, specifically acknow-
ledged in law the value of the state's wetlands economically and ecolog-
ically for fish and shellfish propagation, plant and animal habitat,
flood and silt centrol, and recreation and aesthetic enjoyment, and the
damages to them from unregulated dredging, dumping, filling, etc.

In presenting a management program for the state's wetlands, the
Act divided them into two categories: state wetlands and private wet-
lands. The category ''state wetlands' includes "all land under the navi-
gable waters of the state below mean high tide® or which is affected by

"% and which has not been transferred to

the regular rise of the tide
private ownership. The majority of such transferrals had occurred on
the lands bordering Baltimore harbor which were ceded to builders of
wharves, houses or other buildings that extended intoc the water in order

® The other

to encourage trade and the development of the city as a port.1
category, ''private wetlands," includes '"zll lands not considered State
wetlands bordering on or lying beneath tidal waters, which are subject
to regular or periodic tidal action and which support aquatic growth,"!!
including all state wetlands transferred to private ownership.

State Wetlands Management System

The Act provides different management programs for each type of
wetland. On state wetlands, dredging and filling was prohibited after
July 1, 1970 unless a permit was obtained from the Board of Public Works.
Exempted from this provision were riparian owners making improvements to
preserve their access to navigable waters or undertaking shore erosion
measures, persons harvesting seaweed, licensed operators dredging for
seafood products, mosquito control measures approved by the state ento-

mologist, and measures undertaken to improve wildlife habitat, or agri~-

cultural drainage ditches approved by the appropriate state agency.
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To assist the Board of Public Works in making decisions on permit
requests, the Secretary of Natural Resources is mandated to submit a
report to the board indicating whether the permit should be granted and,
if so, under what conditions. Such a report is to be based on consul-
tations with interested agencies (state, local, and federal), the holding
of public hearings, and the "taking of such evidence" as the Secretary
thinks necessary. After reviewing the Secretary's report, the board is
to make its decision as to whether issuance of a permit would be in the
best interests of the state, taking into consideration “the varying
ecological, economic, developmental, recreational, and aesthetic values
each application presents."'?

Violation of the above provisions subjects a person to a fine of
not less than $500 nor more than $1,000 and to be liable for restoring
the affected wetlands to their original condition, to the eXtent possible,
within a period of time judged by the court to be reasonable for such
restoration.

Restrictive Order System for Private Wetlands

The Act also gave the Secretary of Natural Resources, with the
advice and consent of the Agricultural Commission'® and after consul-
tation with the appropriate agencies of the area under consideration,
the authority to set rules and regulations governing activities on pri-
vate wetlands. If the Agricultural Commission does not comment within
60 days, the proposed regulations will be considered approved by the
commission. Exempted from such rules and regulations were the following

activities:

(1) Conservation of soil, vegetation, water, fish, shellfish,
and wildlife; (2) trapping, hunting, fishing, and shell-
fishing, where otherwise legally permitted; (3) exercise

of riparian rights to make improvements to lands bounding

on navigable waters to preserve access to such navigable
waters or to protect the shore against erosion



and activities occurring before the effective date of the act, July 1,
1970.

The establishment of such rules and regulations is te follow an
inventory of the private wetlands of the state. For each subdivision
of the state, as determined by the Secretary, boundary maps are to be
made and the relevant rules and regulations proposed. Then a public
hearing is to be held on the proposed boundaries and regulations. Fol-
lowing such a hearing, the Secretary is to make final determinations of
the appropriate boundaries and regulations for each of the wetlands in
the subdivision. Coples of such determinations are to be sent to each
wetlands owner and to be filed in the land records of the appropriate
county following any appeal of any of the Secretary's rulings., Thus,
the Secretary is empowered to establish a restrictive order system,
similar to Massachusetts', which, in effect, establishes easements on
the wetlands.

Appeal of the Secretary's ruling may be made by the property
owner to the Board of Review of the Department of Natural Resources in
accordance with established procedures, (The Board of Review is composed
of seven members appointed by the Governor with the advice of the Secretary
of Natural Resources and the consent of the state senate., Four of these
members are to come from the general public and three are to have exper-
ience and knowledge in fields relevant to the activities of the Depart-
ment of Natural Resources.) Appeal of the board's decision may be made
to the circuit court within 30 days of the board's ruling on grounds that
the proposed regulation constitutes an unconstitutional taking without

compensation.
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The court is to consider any such appeal de novo without regard
to the provisions of the Administrative Procedure Act and with con-
sideration by a jury upon request of either party. In making its de-
termination the court is to consider “the importance of the land to
marine life, shellfish, wildlife, prevention of siltation, floods, and
other natural disasters, the public health and welfare end the public
policy set forth"'5 in the Act. The court's decision is to affect only
the specific piece of property under question. Such a decision by the
circuit court cam be appealed by either party to the Court of Appeals.

Permit System for Activities Occurring on Private Wetlands

Act 285 also established a permit system which would allow acti-
vities otherwise prohibited by the rules and regulations established by
the Secretary to be undertaken upon acquisition of a permit from the
Secretary. Such a system is in marked contrast to the permit systems
of Maine and Massachusetts in that it allows variances from the rules
and regulatlons establisked by the Secretary rather than providing a
supplemental regulatory system,

The following describes the operation of the permit gystem. Any
application for a permit 1s to include a detalled description of the
proposed work, a map showing the location of the proposed activity, and
the names of the owners of adjolning property and water rights in or
adjoining the wetland in question. Thirty to sixty days after reviewing
the application, the Secretary (or a designated hearing officer) is to
hold a public hearing on the matter, After the public hearing, the
Secretary is to decide whether to approve, deny, or approve with con-
ditions the application. In wmaking his decision, the Secretary (or the

designated hearing officer) is to consider the effect of the propoaed
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work on '"the public health and welfare, marine fisheries, shellfisheries,
wildlife, economic benefits, the protection of life and property from
flood, hurricane, and other natural disasters,”'® and its accordance
with the public policy set forth in the act. To assure compliance with
conditions set on the approval of a permit, the Secretary is authorized
to require a bond. Non-compliance with the provisions of a permit or
exceeding the work authorized by it is grounds for revoking the permit.

Appeal of the Secretary's decision on a permit application is
allowed, in accordance with established procedures, to the Board of
Review of the Department of Natural Rescurces by the applicant, or
the county or the municipal government in which the land in question
lies. Such a review must take place in the county in which the land in
question lies and the Board of Review must view the land. Appeal of the
board's decision may be made by any party, involved in the Board's re-
view, to the circult court within 30 days of the Beoard's decision. The
court's review is to be de nove, with an optionable jury trial, and
without regard to the provisions of the Administrative Procedure Act.

If the court decides the appealed action is an unreasonable exercise
of police power, 1t can set aside or modify the order in question,

In either this type of court appeal or one involving the original
rules and regulations set by the Secretary, the court can require the
state to pay court costs if it decides that the financial condition of
the person appealing the Secretary's decision warrants such action.

Violation Penalties

Violation of the rules and regulationg established by the Secretary
or the provisions of the act dealing with private wetlands is punishable

by a fine of not more than $100.00 or one month's imprisonment or both.
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Any person who knowingly commits such a violation is also 1iable for the
restoration of the affected wetlands to their condition prior to the
violation to the extent possible with the period of time allowed for
such restoration set by the circuit court. The Act also grants injunc-
tive relief to prevent or abate such violation to the Department of
Natural Resocurces.

Worchester County Provision

One final provision of the Act provides that the Act does not
affect the powers of the Shoreline Commission in Worchester County to
control dredging and filling in that county, thus in effect establishing
a dual permit system for that county. This commission had been estab-
lished prior to the Act's passage and the legislature decided not to
abrogate its authority in passing the wetlands act.

Commentary

As 1Is the case with many of the measures discussed in this report,
the wetlands acts have been passed too recently for any definite judgment
to be made on their effectiveness. However, several comments can be made
on the likely import of the provisions of these acts.

The passage of these acts is a considerable step forward towards
the establishment of an effective program for the preservation and manage—
ment of the state's wetlands. However, effective implementation of the
acts' purpose of managing the state's wetlands in accordance with preser-
vation of the public health and welfare and the ecological attributes of
such areas is strongly dependent of the rules and regulations established
to govern activities on the wetlands and the manner in which the boundaries
of the private wetlands are set. The fact that the Secretary of Natural

Resources does not have full control of the management program for either
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the state wetlands or the private wetlands but has to defer to the Board
of Public Works in the case of the state wetlands and to obtain the con-
sent of the Agricultural Commission in the case of private wetlands offers
the possibility of interference by those bodies in the sound management

of the wetlands. Since neither of these entities is particularly con-
servation-oriented, one towards management of public works and the other
towards promoting agricultural interests, there exists the danger that
they may overrule the Department's actions on political grounds rather
than on conservation or public health and welfare grounds.

With regard to the penalty provisions in the Act, the monetary
sums seem to be low, especilally in the case of violations by industrial
interests, but this weakness is somewhat offset by the restoration and
injunctive resource provisionas.

Finally, with respect to the appeals provisions of the Act, no
direct provision is made for appeals of the Secretary's or the Board's
decision by members of the general public, other than the owner of the
property affected, even though they may be affected by the decision,.
Section 237 of Article 41 of the Annotated Codes of Maryland does provide
for appeals by persons aggrieved by decisions and, thus, may provide the
basis for appeals by members of the general public in matters concerning
the management of the state's wetlands. However, the right of the general
public to make such appeals would be more assured if 1t were explicitly
stated in the provisions of the wetlands acts.

Wetlands Acquisition

The Departments of Game and Inland Fish and of Forest and Parks
(of the Department of Natural Resources) both acquire lands bordering

estuaries as part of their department responsibilities.'’
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PFOWER PLANT SITING

The Power Plant Siting Act (Act 31-1971) enacted by the state
legislature, while not referring specifically to the state's coastal
zone, will have a considerable impact on the state's coastal areas
because the nature of the entity is to regulate power plants, Coastal
areas are one of the prime areas considered for locations of powe;
plants, particularly atomic power plants, because of the ready avail-
ability of cooling water.

With the rapid increase in demand for electric power and the con-
comitant increase in controversy of the siting of power plants, parti-
cularly for environmental reasons, the Maryland state legislature decided
to enact legislation to regulate the siting of power plants, giving prime

consideration to protecting environmental quality.

Environmental Trust Fund

The power plant siting program enacted by the legislature has three
main features: an environmental trust fund, a power plant environmental
research program, and a site acquisition program, The legislation pro-
vides that a surtax of .l mil/kw-hour be placed on the electrical energy
produced in the gstate beginning January 1, 1972, to provide money for the
trust fund. Additional increases in the surcharge up to .3 mil/kw-hour
may be made by the Public Service Commission at the beginning of each
fiscal year, provided the existence of the surtax does not extend beyond
1985, (The Public Service Commission is composed of three persons ap-
pointed by the Governor for six-year terms to regulate the activities
of public service companies such as electric, gas, water, telephone,

common carriers in the state.) The fund established by this surcharge



is to be administered by the Secretary of Natural Resources to pay for
the power plant envirommental research program and the acquisition of
sites for future power plants.

Environmental Research Program

The power plant environmental research program is to provide the
basis for the selecting of future power plant sites and for judging the
environmental effects of the operation of power plants. It 1is to be a
continuing research program implemented by the Secretary of Natural Re-
sources In cooperation with the Secretary of Health and Mental Hygiene,
the Secretary of Economlic and Community Development, and electric company
representatives in accordance with procedures established by the Secretary
of Natural Resources to assure coordination of research efforts. To pro-
vide information for the program, the Secretary of Natural Resources is
authorized to draw upon the resources of additional sources including
federal and state agencies, the electric companies, and academia.

Any research done by electric companies to satisfy application
and permit requirements for federal, state, and local regulatory agencies
is to be pald for out of the fund if the company has furnished an outline
of the required research program and its estimated cost to Secretary of
Natural Resources so that the research program can be budgeted in advance.

To insure that the research fulfills its function, the legislation
required that it include the following features:

(1) general biological and ecological baseline

studies, including but not limited to appropriate

environmental studies of the biology, physics, and

chemistry of the Chesapeake Bay and tributaries:

sediment; bilological surveys to determine and identify

esgential marine organism nursery areas of the State's

waters including the Chesapeake Bay and tributaries;

eplbenthos; bottom speciles; crab; fin fish and human
use studies,



(2) research to assist prediction, including but not
limited to experimental research, field and laboratory,
and the development and provision for physical, mathema-
tical, and biological modeling tools to assist in and to
evaluate the effects of variation of natural waters re-
sulting from electric generating plant operations in-
cluding changes in temperature, oxygen levels, salinity,
biocides, radionuclides and "heavy" metals and to also
include the collection and organization of relevant
information and data necessary to the operation of
physical, mathematical, and biological medeling tools,

(3) provisions for monitoring the operations of
existing and hereafter established electric power facilities
located in the State and which shall include, but not be
limited to determination of the actual distribution and
effect of temperature, salinity, oxygen, radionuclides
and heavy metals, biological effects; radiological, heavy
metal and bioccide effects; recreational and commercial
fishing gains and losses; and human health and welfare
effects,

(4) research and investigations relating to the
effects on air rescurces of electric power plants and
the effects of air pollutants from power plants on
public health and welfare, vegetation, animals, materials
and esthetic values, including baseline studies, predic-
tive modeling, and monitoring of the air mass at proposed
sites and sites of operating electric generating stationms,
evaluation of new or improved methods for minimizing air
pollution from power plants and other matters pertaining
to the effect of power plants on the alr environment,

(5) an environmental evaluation of electric power
plant sites proposed for future development and expansion
and their relationship to the waters and air of the State,

(6) evaluvation of the environmental effects of new
electric power generation technologies and extraordinary
systems related to power plants designed to minimize
environmental effects,

(7) the determination of the potential for con-
structive use(s) of the waste energy to be released at
proposed electric power plant sites,

(8) analysis of the socio-economic impact of
electric power generation facilities on the land uses
of the State.'®

141
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Site Acquisition Program

The results of the research program are to be utilized in the
following manner to provide the basis for the power plant siting program,
The Fublic Service Commission 1s to be responsible for assembling and
evaluating the long-range plansfor the state's electric companies with
respect to thelr generating needs and proposed means of meeting these
needs. The chairman of that commission Is to submit annually a ten-year
plan of possible and propesed sites or the construction or extension of
power plants including associated transmission routes, submitting the
first such plan on about January 1, 1972. Upon receipt of the ten-year
plan of propoged power plant sites, the Secretary of Natural Resources,
with the advice of the Secretary of Health and Mental Hygiene, is to
prepare, within 180 days of receiving the plan, a preliminary environ-
mental statement on each possible and proposed site. These statements
are to be based on the results of the Environmental Research Program
and are to include but not be limited to consideration of the following
factors:

The environmental impact of the proposed site,

Any adverse environmental effects which cannot be avoided
should the proposed site be accepted,

Possible alternmatives to the proposed site,

Any irreversible and irretrievable commitments of resources
which would be involved at the proposed site should it be
approved,

Where appropriate, a discussion of problems and objections
that were raised by other State and Federal agencies and
local entities,

A plan for monitoring environmental effects of the proposed
action and provision for remedial actions should the moni-
toring reveal unanticipated environmental effects of signi-
ficant adverse consequences,
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On the basis of such preliminary environmental statements, the
Secretary of Natural Resources is to specify to the Public Service Com-
mission which sites should be categorized as unsuitable. Unless the
electric company whose proposed sites are involved can provide the Sec—
retary of Natural Resources with substantial evidence to the contrary,
such sites are to be dropped from the plan. However, they may be re-
submitted as part of future ten-year plans.

For sites which were classified as desirable or acceptable, the
Secretary of Natural Resources, with consultation from the Secretary
of Health and Mental Hygiene, iz to begin more detailed investigations.
For any site on which construction has not started by July 1, 1974, the
Secretary of Natural Resources is to publish, at least two years before
construction is to begin, a detailed environmental statement which
utilizes the information attained in the Environmental Research Program.

Moreover, the Secretary of Natural Resources, with the assistance
of the Secretary of Health and Mental Hygiene, is to publish biemnially,
bteginning July 1, 1972, a Cumulative Environmental Impact Report on all
electric power plants operating in the state. Such a report is to in-
clude a section detailing the changes that can occur as the result of
constructing additional power plants in accordance with the ten-year plan
and recommendations to the governor concerning state environmental policy
and objectives, In addition, a section developed by the Secretary of
StatelPlanning is to be devoted to a consideration of growth and specific
growth-related factors which necessitate the additional electrical energy
to be generated by development of plants on the site(s) in the ten-year
plan., In the development of that section, the projected estimates and
recomuendations of the electric companies are to be taken into considera-

tion.



To meet the need for sites, the Secretary of Natural Resources
is authorized to acquire sites using money from the Environmental Trust
Fund. The Act restricts the number of sites that the Secretary may hold
at one time to between four and eight sites suitable for either single
or multiple power plant siting, providing that at least one site be ac~
quired to meet the needs of each electric company in the state generating
more than 1,000 MV of electricity by July 1, 1974, and that a minimum
inventory of one such site for each such electric company be maintalned
after that date. In selecting such sites, the Secretary is to rely on
the results of the detailed environmental site investigations mentioned
above. The Act requires that such detailed investigations not take
more than two years, after which time the Secretary must either acquire
the site In question or remove it from further consideration, making
public the reasons for his decision,.

On sites that have been acquired for future use, no activities
are to be allowed that would prevent their prompt availability for power
plant siting. Revenues cbtained from any temporary activities allowed
on such sites are to be divided between the trust fund and the county
in which the site is located on a 75-25 percent basis.

When an electric company needs a power plant site, it is to re-
quest an approprlate one from the Secretary of Natural Resources who
will make the site available. The electrical company has the option
of purchasing the site or leasing it on a ninety~nine year basis, In
the latter case, the rental charge shall be three percent of the purchase
price of the site., The purchase price is to be determined by an indepen-~
dent board of appraisers of three members, one chosen by the electric

company, one by the Secretary of Natural Resources, and the third by the
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two appralsers already chosen, The money from such sales or leases of
sites 1s to be placed in the trust fund. In the case of either the
purchase or lease of a site by an electric company, the electric company
shall be subject to local property taxes. By participating in such a

- mechanlsm for obtaining its sites, an electric company shall be free of
the responsibility of meeting the requirements of any local zoning rules,
regulations, laws, or ordinances, or any municipal or county requirements.

Application for Certificate of Public Convenience and Necegsity

In addition, the legislation provides a mechanism for an electric
company to fulfill the requirements for application of all wetland per-
mits or water appropriation permits for constructing a power plant by
applying for a certificate of public convenience and necessity from the
Public Service Commission. For plants and their associated overhead
transmission lines on which construction is to begin after July 1, 1974,
the electric company is to submit an application for a certificate two
years in advance of the proposed date of commencement of construction.
This two-year requirement may be waived by the Public Service Commission
for good cause shown. 4ll such applications shall include such 1infor-
mation as the Public Service Commission may require, and the electric
company shall submit all additional information that the commission
requests.

Upon receipt of an application for such a certificate, the Public
Service Commission is to notify the Secretary of Natural Resources of
the application. The Secretarf will then have sixty days to have such studies
made as he deems necéssary regarding the possible dredging and filling
and appropriations of water that may be required by the power plant's

construction and operation and other possible consequences of the power
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plant's construction. The results of such studies and a recommendation
as to whether the certificate should be granted and what conditions are, are
to be submitted to the Public Service Commission. The Commission is
then required to hold a public hearing on the granting of the permit
at which the Secretary or his designee shall make public the results
of the above studies and the recommendation regarding granting the
applicationm,

Similar notification of an electric company's application for
a certificate of public convenience and necessity is to be given to all
interested persons including the following state agencies (besides the
Department of Natural Resources): Department of Health and Mental Hygiene,
Transportation, Economic and Community Development, and State Planning.
These agencies are required to present, at the public hearing, the results
of any of their recommendations regarding the granting of certificate
applications and possible conditions to be attached, along with all infor-
mation they have gathered regarding the effects of the construction and
operation of the power plant.

Following the hearing, the Secretary of the Department of Natural
Resources has fifteen days to modify his recommendation and submit a
final recommendation to the Public Service Commission on the evidence
presented at the public hearing. This final recommendation must include
specific conelusions regarding any private wetlands to be affected and
water use and restrictions on such use by the construction and operation
of the power plant. The other state agencies likewise have fifteen days

after the public hearing to modify thelr recommendations.
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The Public Service Commission is to make its decision regarding
the granting of the certificate, and possible conditions to be attached,
within ninety days after the public hearings. If a majority of the Com-
mission can not agree on the conditions to be attached, the application
is to be considered denied.

The granting of a certificate shall fulfill all requirements
regarding wetland permits, water appropriation permits and permits for
air emissions resulting from operation of the plant. Appeal of the Commis-
sion's decision is allowed by "any party or person in interest, including
the People's Counsel” and the Secretary of Natural Resources. However,
in such an appeal, the Commission's decision shall be deemed correct
unless it can be clearly shown that it is:

(1) 1in violation of constitutional provisions, or

(2) not within the statutory authority or jurisdiction

of the Commission, or (3) made upon unlawful procedure,

or (4) arbitrary or capricious, or (5) affected by

other error of law, or (6) 1f the subject of review is

an order entered in a contested case after hearing, such

-order is unsupported by substantial evidence on the

record considered as a whole,

Moreover, such an appeals procedure is to take the place of any
appeals of the Secretary of Natural Resources' actions which, in other

cases, would be allowed by law.

Proposed Implementation Plan?2

In the period since this legislation was passed, the Department
of Natural Resources has developed a proposed implementation plan. The
plan proposes that the administration of the program be handled by a
small staff operating out of the Office of the Secretary of Natural
Resources and that most of the research required by the bill's provisions

be contracted to outside groups.
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Studies Groups, composed of institutions, agencles, and indivi-
duals actively involved in or sponsoring relevant research, will be
established to conduct the fundamental research projects required by
the act. Each Studies Group will elect a Steering Committee to deter-
mine the type of projects that are needed in their area to fulfill the
requirements of the act and to review the research undertaken and develop
summaries of the relevant results at the end of each fiscal year so that
they can be readily used by the Power Plant Siting Program staff, utilities,
environmental groups, etc. Research projects are to be guided so that
they add sufficient increments of knowledge each year to the technological
base on which the decisions required by the act are to be based.

One Studies Group, the Chesapeake Bay Ccoling Water Studies Group,
has already been formed to undertake research concerning biological and
socio-economic effects of using the waters of the state for cooling pur-
poses in the operation of power plants. A second group, the Human Health
and Welfare Group, 1s presently in the process of formation. It will
study the problems associated with radiocactive emigssions and the effects
of power plant (base plant, stack, and cooling tower) emissions on the
atmosphere and the environment generally. Other groups will be formed
shortly to study other problem areas concerning the operations of elec-
tric power plants.

In addition to the work of these Studies Groups, research will
be contracted to several universities for the purpose of carrying out
specific case study research regarding specific problems at specific
power plants and abstract problems needing special expertise. Among
the case studies presently being formulated are ones involving the

operation of cooling towers at one plant, the flow requirements at a
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potential plant site, and methods of evaluating aesthetic considerations
objectively.

The programs concerned with the monitoring required by the Act
of the operations of power plants will be guided by a panel of scientific
advisors from the Maryland Academy of Sciences. The actual work will be
carried out by research and development companies contracted to undertake
the specific portions of the overall monitoring program in which they
have competence,

As with the research activities, the detailed envirommental in-
vestigations of these sites, designated as potentially suited for power
plant sites, will be contracted out. The work will be done by non-profit
academic laboratories in accordance with research designs developed
specifically by thé program staff for each site to be investigated.

A Power Plant Siting Program Advisory Committee will be appointed
by the Secretary of Natural Resources to be composed of at least fourteen
members. Among these members are to be the chairman of the Governor's
Science Advisory Council, the chailrman of each Power Plant Siting Program
Studies Group, two members of the state legislature, two representatives
of electric power companies, and one representative of each of the fol-
lowing: the Natural Resources Advisory Board, the Public Service Com-
mission, the Department of Health and Mental Hygiene, the Department of
Economic and Community Development, the Department of State Planning,
the Association of County Commissioners, and citizens envirommental
organizations, If will be the function of the committee to evaluate
the progress of the program and make recommendations to the Secretary
of Natural Resources. Such recommendations could involve, among other

matters, the Public Service Commission's ten-year plan, budget requests,
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the acquisition of specific sites and the advisability of seeking judicial
review of the Public Service Commission's decision regarding the issuance
of certificates of public convenience and necessity.
Commentary

As with the case of the wetlands laws, this Act has been passed
too recently for any judgment to be made on its effectiveness. However,
a few comments may be in order regarding its provisions and the proposed
plan of implementation:

First, insufficient attention appears to be given, in the proposed
plan of implementation, to the requirement in the Act that general bio-
logical and ecological baseline studies be undertaken including but not

limited to:

appropriate environmental studies of the biology, physics,
and chemistry of the Chesapeake Bay and tributaries;
sediment; biological surveys to determine and identify
essential marine organisms, nursery areas of the State's
waters, Including the Chesapeake Bay and tributaries;
epibenthos; bottom species; crab, fin fish and human use
studies, ?’

All of the research presently proposed seems to be oriented towards
the study of specific effects of the operation of power plants rather than
towards such general baseline studies. However, without these studies, it
will be difficult to determine how the power plants are affecting the
environment since no baselines will have been established with which to
compare ﬁhe effects of such operations.

The Act further seems to be oriented to fulfilling the electric
power companies' needs with only suggestions of questioning whether the
state's environment can withstand the consequences of unchecked growth
of demand for electric power, even given the program outlined in the Acg,

The study of this question is obviously authorized by the Act, but its
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provisions may be interpreted as not requiring such needed investigations

of the question of whether part of the response to such increase in demand
should be measures to reduce that demand rather than unendingly trying to

meat it.

As with the wetlands acts, the question can be made whether suffi-
cient appeals procedures are open to persons that may be affected by the
provisions of the Act, As mentioned above the grounds on which appeals
will be sustained are quite narrow. Since the Public Service Commission
decision concerning the permit should come at least a year and a half
before construction is to begin and given the wide-ranging scope of
questions presently being raised about the consequences of power plant
operations, it would seem appropriate that any appeal process should be
as open and comprehensive as possible., The question of long court delays
does not arise here because cases involving Public Service Commission
rulings are given precedence over almost all other types of civil cases.

Even taking the above qualifications into consideration, the
implementation of this act should contribute considerably to a de-fusing
of the power plant controversy in Maryland by establishing a rationmal,
comprehensive procedure for providing new power plants in which environ-

mental considerations will be given considerable weight.

MARYLAND ENVIRONMENTAL SERVICE

The Maryland Environmental Service was created in 1970 by the
passage of S382 (Act 240-1970) to establish a state-wide entity which
would promote regional planning and operation of sewage and solid waste
treatment facilities and projects and would take advantage of economies
of scale in the construction and operation of such facilities while main-

taining the quality of the environment. The statement of purpose of the
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Act clearly shows this intent:

To assist with the preservation, improvement, and manage~

ment of the quality of alr, land, and water resources,

and to promote the health and welfare of the citizens

of the State, 1t 1s the intention of the General Assembly

in enactment of this article to exercise the powers of

the State of Maryland to provide for dependable, effec-

tive, and efficient purification and disposal of liquid

and solid wastes, to encourage reductions in the amount

of waste generated and discharged to the environment,

and to serve its political subdivisions and economic

interests.

While the Environmental Service will operate state-wide, the
effects of its operations will be significantly felt in Maryland's
coastal region, not only because the wastes produced in that region
will be more effectively handled and, thus, will have less adverse
effect on the region's unique resources, but also because the effluenta
dumped into the rivers that empty into Chesapeake Bay will be signi-
ficantly lowered, thus lessening the amounts of effluents carried into

the Bay and the state's coastal region.

Composition of the Envirommental Service

To carry out the purpose of the Act stated above, the Environ-
mental Service was established as a public corporation located in the
Department of Natural Resources. While the Secretary of Natural Resources
appoints the officers of the service--a director, a secretary, and a
treasurer-—subiect to the approval of the Governor to serve at the Secre-
tary's pleasure, the Service is in most respects an independent agency.
The Secretary of Natural Resources has no authority over the staffs and
funds of the service, thus assuring its freedom of operation. In order
to carry out its mandate, the Service was given the authority to adopt
bylaws and rules and regulations; to 1issue revenue bonds: to enter Into

contracts with the federal and cther state governments as well as local
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and municipal governments; to exercise the rights of eminent domain in
acquiring property and water rights; to set rates and fees for its
services; to receive grants and contributions from federal, state, or
private sources; to make plans, surveys, studies, etec., either directly
or by the use of consultants,
relating to liquid and solid waste transportation, purifi-
cation, disposal techniques, and management methods or the
effects of these techniques and methods, for the purpose of
improving or evaluating the effectiveness or economy of its
services and operations;2
and to exercise such powers as are necessary to undertake wastewater
and solid waste projects including constructing, maintaining, and

operating wastewater (sewage), including industrial wastes, and solid

waste facilities.

Implementation of Service Plans

As an initial step in implementing its operation, the Service is
to divide the state into service regions for planning and service provi-
sion purposes. The service reglons for wastewater will be based on a
river basin or watershed basis, while those for solid waste will be based
on conslderation of the demand for services and the available supply of
disposal sites. The regions for wastewater and solid waste services need
not be the same, but each part of Maryland can only be included in one
wastewater region and one solid waste region.

The provision of the Service's services 1s to be based on the
development of five~year plans for service regions which shall:

designate those existing facilities or portioms of them

that shall be transferred to the jurisdiction of the

Service, improvements to and extension of existing facili-

ties, construction of new waste water purification and

solid waste disposal projects, and the proposed methods

of acquisition, ownership and operation by the Service
and/or affected municipalities and persons, together with
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anticipated expenditures, sources of revenue, charges for

projects to be levied against municipalities and persons,

and related matters the Service finds necessary and con-

venlent.

Such plans are to take into account the ten-year master plans
for water supply and liquid waste disposal that each county was required
to prepare by the legislation enacted in 1966%’ which established the
Waste Management Program existing at the time that the Environmental
Service was established.

In the original legislation, submitted to the state legislature,
the Service would be able to implement its five-year plans after holding
public hearings at which the views of the affected counties, municipali-
ties, and citizens were to be heard. However, due to the opposition of
local governments, provisions were added to require county approval of
such plans before they were implemented and approval of local municipali~
ties before the Service took over operation of their wastewater and solid
waste facilities.?®

A county's disapproval of the five-year plan can be overriden if
the Service can get a joint resolution to that effect passed by the state
legislature. Moreover, the municipalities' services must be in compliance
with state regulations for their veto to be effective.

Upon adoption of the five-year plans, the Service 1s to establish
service districts which will be the basic units upon which the service
will base its provision of services.

The five-year plans are to be updated biennially, an operation for
which no county approval is required, but the consent of the local muni-
cipalities will stil]l be required before their operations are taken over.

The initial five-year plans for liquid waste treatment are to be completed

by July 1, 1973, while those for solid waste treatment are to be completed
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should be more attractive to investors than bonds from other entities

not having such guaranteed sources of funds. Further, the interest on
such bonds is tax-exempt, as are all revenues of the Service. The Service
may also issue state general obligation bonds subject to the approval of
the Board of Public Works.

Appeal Procedures

Regarding the accountabilicy of the Service for its actions, the
Service 1s subject to the provisions of the Administrative Procedure Act.
In any appeal of its actions, the Natural Resources Board of Review does
not have any jurisdiction. Such appeals are to go all the way to the
Maryland Court of Appeals if the appellant so requests.

Violation Provisions

Violation of the provisions of the Environmental Service Act or
the regulations established by the Service shall subject the violator to
a fine of not more than $1,000 per day. Each day a violation continues
shall be considered a separate violation.

Commentary

As with the other programs discussed in this chapter, the waste
management system conducted by the Environmental Service has not been
underway long enough to make definite judgments as to its effectiveness.
However, some comments can be made about certain aspects of this system:

First, the provision that municipalities whose waste management
facilities are in compliance do not have to transfer the operation of
their facilities to the Service could have a significant effect on the
Service's ability vo undertake effective regional management of the state's
waste management programs. Without cooperation from such municipalities,

it will be more difficult for the Service to plan and implement effective



programs, particularly in regard to the development of future treatment
facilities. However, such a provision might possibly have a good effect
if it forces the Service to develop more effective and innovative pro-
grams in order to get the cooperation of such municipalities.
Secondly, by being a public corporation operating state-wide, it
can hopefully avoid some of the problems faced by regional systems that
are based on extending municipal districts of a large city, such as the
regional system presently being proposed for the Detroit-Southeastern
Michigan area. Such systems generally face the opposition of outlying
cities who fear domination by the larger city through the institution of
these systems. Morecover, alternatives that may have merit from a rational
peint of view, such as building a treatment plant to serve two of the out-
lying cities which may have advantages over joining the extended municipal
system or building separate plants for each city, are not likely to be pro-
posed by an urban-based regional waste treatment authority since such plants
would be outside its sphere of control. Instead, such an authority will
likely bring pressure to have the outlying cities join the extended urban
system and have all the wastes treated at one or possibly two large city-
run treatment plants even though that may not be rationally the best solu-
tion, No doubt, the Maryland Environmental Service will meet some parochial
views on the part of some of the cities it seeks to serve, but its opera-
tions should not pose as much of a threat to such cities' local authority
as an extended municipal district would. More important, it will be able
to offer alternatives beyond the capability of an extended municipal system.
Third, the financial basis of the Service seems to be quite sound.
The state will contribute appropriations until the Service becomes self-

sufficient, allowing more flexible modes of operations to be followed than
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by January 1, 1974, The emphasis in the initial 1iquid waste treatment
plans presently being developed will be on recommending measures to im-
prove the effectiveness of the operation of present plants and to take
measures regarding the replacement of present plants with fewer more
efficient ones so as to leave the most future options open. More wide-
ranging proposals regarding regionalization of sewage treatment programs
will await the updating of the plans at which time more information and
analysis will be available on which to base decisions regarding placements
of new plants in the various regions, etc., which will shape the nature
of the regional treatment for many years to come, 2°

The restrictlons requiring local government consent for the Service's
takeover of thelr operations are lifted if a community refuses to comply
with an order of the Secretary of Mental Health and Hygiene to provide a
sewage system or refuse disposal works. In such a case, the Secretary
must direct the service to comstruct the necessary works. Likewise, if
any perscn, industry, municipality, etc., falla to comply with an order
of the Secretary of Mental Health and Hygiene to abate pollution, the
Secretary must direct the service to undertake such projects as are
necessary. The orders of the Secretary of Mental Health and Hyglene are
issued in accordance with his department's mandate to protect the public's
health and welfare and generally include allowance of certain periods of
time for the viclator to take the necessary steps to comply with the order.

A similar provision relates to the viclations of the pollution
abatement orders of the Secretary of Natural Resources. (The Department
of Natural Resources through its member agency, the Department of Water
Resources, plays a dominant role regarding water resource development in

the state. Among the programs the Department of Water Resources administers



are those involving the application of water quality standards, the regu-
lation of surface and ground water, appropriations, the control of con-
struction and obstruction in state waters, flood plain management, and
sediment and shore erosion control.) 1In such cases the Secretary may,
but is not required to, direct the service to undertake the necessary
projects to abate the pollution. This provision allows the Service,
through the Secretary's actions, to decline to treat an industry's waste
and, instead, have the Secretary take the industry to court for pessible
violation citations and for institution of court abatement orders. In
this manner the Secretary, if the situation warrants, can force the in-
dustry to undertake process changes to reduce pollution rather than
forcing the service to treat the end wastes. In cases where the waste
treatment operations of a municipality or industry are taken over, the
municipality or industry in question is to pay the service the cost of
such taking over, including any construction or operating costs involved.
Once the Service undertakes the construction or operation of such facili-
ties it is, from that polnt on, to exercise control over their operation,
even in the face of objection from the entity whose services were taken

over.

It should be mentioned at this point that the Service is authorized
only to treat the end-of-the-line waste products emanating from a collec-
tion system, not to construct the collection system, i.e.,, a city sewer

system.

The Service is also to undertake the provision of wastewater and

solid waste services to any entity (municipality, industry, etc.) that

requests the Service to do so. In such cases, the Service is also author-
ized to undertake waste collection services provided that a contract can

be developed with terms agreeable to the Service.
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Nevertheless, the focal point of the legislation is to set up a
state-wide waste management system based on the five-year plans. Upon
adoption of these plans the Service is to enter into contracts with the
municipalities and industries whose treatment it deems advisable to take
over. As stated above, if a municipality's service is, in the opinion
of the Secretary of Health and Mental Hygiene, providing adequate services,
or will be doing so In the near future, the Environmental Service is pro-
hibited from taking over its facilities without its approval.

Once a contract is entered into, however, it is binding on the
municipality. Such a contract shall cover the conditions under which
facilities are to be turned over to the Service, the charges tc be paid
to the Service, and the manner in which such charges are to be paid to
the Service. The charges to be paid to the Environmental Service are to
take Iinto account the value and capacity of services transferred to the
Service and on the volume of the characteristics of the wastes to be
treated. The Service may exclude or cause to be pre-treated any waste
that might otherwise endanger the viability of treatment structures or
purification processes, or the health and wealth of the workers involved.
Once the Service undertakes to provide service to any entity, no parallel
services are to be constructed or operated, thus allowing the Service sole
control over such operations,

To encourage compliance with the solid waste five-year plans, the
legislation offers the enticement of 25¢ a ton to any county that allows
final disposal of solid waste within its borders.

If a municipality fails to pay the services provided to it by the
Environmental Service within 60 days of the payment date, then the muni-

cipality's share, or such portion as 1s needed, of state funds deriving
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from the income tax, racing tax, recordation tax, amusement tax, and the
tax on licenses shall be turned over to the Environmental Service until
the debt 1is paid.

If any other entity falls to pay for the services provided to it
within 60 days of the payment date, a lien shall be placed on the property
served and turned over to the Attorney General for collection.

Disputes between the Service and the entity over the charges to
be paid shall be turned over to the Public Service Commission for arbi-
tration upon the request of either member of the dispute.

Financial Aspects of the Service's Operations

In order to finance its operation, the Service has other sources
of revenue in addition to the fees charged for its services. Two hundred
thousand dollars was appropriated for start-up expenses of the Service,
and more funds will be appropriated annually until the Service becomes

30 In

self-supporting, a condition which is expected within five years.
addition, the 1968 state legislature authorized, as part of a sewage
treatment bond issue, four million dollars for river basin planning
which the service can draw upon in developing its five-year plans. The
same bond issue included $100 million for grants for sewage treatment
plants and 525 million for loans for the construction of sewage collection
facilities. The plants under the Service's operation will qualify for
such grants, along with those of such municipalities which decide not to
join the Service's system or are not included for takeover under the five-
year plans.

The Service may also issue its own revenue bonds to provide funds.

With the guaranteed payment provision of charges to the Service through

the garnisheeing of a municipality's share of tax receipts, these bonds
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would be the case if it wereexpected to be self-sufficient from the
beginning, as were the two scmewhat comparable systems in New York and
Ohio. The money from the 1968 bond issue that the Service can draw upon
to help finance its operation--$120 million for plant construction and

$4 million for river basin planning--is substantial compared to Maryland's

31 and, thus, provides the Serviece

share of federal grants for such purposes
with sufficient financial backing to allow it to reject federal grants if

it finds that accepting such grants would force them to pursue traditional
rather than innovative modes of treatment.

Fourth, the placement of the Service within the Department of Natural
Resources will allow it to coordinate activities with the Department's other
agencies to improve the quality of the state's rivers. Such coordination
would be more difficult if the Service were located in a different depart-
ment than the one that administers the state's water quality program.

Finally, the emphasis of the program operated by the Environmental
Service on the development and implementation of five-year plans and the
regional nature of those plans makes the program unique in the United
States as a regional waste treatment system. The other two states, Ohio
and New York, which have similar programs do not provide funds for any
such planning but rather see thelr programs as limited to providing

gservices to local communities once those communities have determined

thelr needs and priorities.

COMPREHENSIVE PLANNING FOR THE STATE'S COASTAL ZONE
The Chesapeake Bay region, of which Maryland's coastal zone is a
part, has been the focal point of several studies at the federal and

state levels. All of the federal coastal zone studies (Our Nation and
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tﬁe Sea, etc.), referred to in the introduction of this report, included
a section on Chesapeake Bay regarding its resources, the threats to such
resources, and steps to be taken to meet such threats,

On the state level, the Chesapeake Bay Interagency Planning Com-
mittee (CBIPC) was created in February, 1969, by the Governor of Maryland
to prepare a comprehensive resources plan for Chesapeake Bay and its re~
lated resources. The Committee at present consists of six member agenciles:
State Planning, Natural Resources, Health, Economic Development, Maryland
Port Authority, and State Roads Commission.®? The Department of State
Planning is in charge of ccordinating the cooperative planning efforts
of the member agencies towards the Committee's goal of a comprehensive
plan.

Representatives of the University of Maryland's Natural Resources
Institute and College of Agriculture and the Johns Hopkins University
also sit on the Committee in an ex-officio capacity as sources of additional
technical expertise and advice.

During 1970, the Committee's technical work group completed the
first phase of the Committee's program—-the description of the portion
of Chesapeake Bay belonging to Maryland as a resource system. The
results of the study were submitted tc a private consulting firm for
analysis, review, and documentation., The same firm was contracted to
carry out several other phases of the Committee's programs under a HUD
701 Planning Grant. Those phases are:

(1) description of present State Bay management systems;

(2) 4identification of State resource management goals

and policies; (3) coordination and development of infor-

mation collecting data processing, and related retrieval

systems to jmprove State resource planning and management

programs; (4) formulation and assembling of elements con-
stituting a comprehensive plan for the Bay; and (5) develop-

ment of information dissemination capabilities concerning
work program results,’
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The Interagency Committee is also attempting to provide liaison
and coordination of other studies being conducted on the Bay and possible
management systems such as the inter-university program being undertaken
by Johns Hopkins University, the University of Maryland, the Smithsonian
Institution, and the Virginia Institute of Marine Science under a National

Science Foundation grant.ak
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FOOTNOTES

lcopies of these acts and the other ones discussed 1in this section
of the paper can be found in Appendix C.

2Miss Raye-Paige, Maryland's Wetlands Acts, Speech given at the
12th Biennial Sierra Club Wilderness Conference, Washington, D.C.,
September 24-26, 1971,

3Robert M. August, Maryland's Wetlands, Marshes, and Submerged
Lands in the Context of Common and Statutory Lew, (Maryland State
Planning Department, Baltimore, October, 1968) and Ray G. Metzgar and
David A. Wharton, "Planning the Management of Maryland's Wetlands,"
Proceedings of the 22nd Annual Conference of Southeastern Association
of Game and Fish Commissioners, 1968.

YStuart Marshall Salsbury, "Maryland Wetlands: The Legal Quagnmire,"
Maryland Law Review, Vol. XXX, No. 3, (Summer, 1970), p. 242, and
Robert M. August, pp. 6-11.

SGcarret Power (Project Director) Chesapeake Bay in Legal Perspec-
tive, (Estuarine Pollution Study Series No. 1), (U.S. Department of
Interior, Federal Water Pollution Control Administratiom, Washington, D.C.,

March, 1970), pp. 199-200.

6salsbury, pp. 243-250.

TThe actual language of the bill was '"land owned by the State due
to its relationship to the waters of the State," Act 242-1970, sec. 1,

[sec. 15A(a)].

8Act 242-1970, sec. 1, [sec. 15A(a)].

SAct 241-1970, sec. 1, [sec. 719(a)}].

195315bury, p. 244.

11540t 241-1970, sec. 1, [sec. 719(b)].

121bid., [sec. 721].

13The Agricultural Commission is a commission of 19 members, 15
of whom are representatives of various agricultural and agricultural
service interests appointed by the Governor, four ex-officio members
from the Board of Agriculture. Its principal function is to serve as
an advisory group to the Board of Agriculture.

Y4 Act 241-1970, sec. 1, [sec. 723].

151b1d., [sec. 725].

161bid., [sec. 727].
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1710hn 0. Ludwigson, '"Managing the Environment in the Coastal Zone,"
Environmental Reporter, Monograph No. 3, May 1, 1970, p. 7.

18 purther discussion of this point can be found in Salsbury, pp.
264-265,

19Act 31-1971, (Power Plant Siting), sec. 1, [sec. 764(b}].
207pid., sec. 1, [sec. 765(a)(2)].

2larticle 78, Section 97 of the Annotated Code of Maryland.

227his discussion of the proposed plan of implementation draws
heavily upon the memorandum of November 4, 1971, from James B. Coulter,
Secretary of the Department of Natural Resources, concerning the Maryland
Power Plant Siting Program.

23pct 31-1971, sec. 1, [sec. 764(b)].

2%pct 240-1970, (The Enviromment Service Act), sec. 1.

231pid,, sec. 4(h).

26Thid., sec. 5(d).

27pct 562-1966, as amended (County Waste Treatment Plans).

28F1izabeth B, Haskell, Project Director, Managing The Environment:

Nine States Look For New Answers, (Woodrow Wilson International Center for
Scholars, Smithsonian Institution, Washington, D.C., 1971), pp. 237-238.

?QConversation with Thomas Andrews of the Maryland Environmental
Service on September 29, 1971. See also Elizabeth B. Haskell, Managing
the Environment: Nine States Look for New Answers, pp. 340-342.

30Haskell, p. 345.

1The Committee originally had as members the Departments of
Chesapeake Bay Affairs, Forests and Parks, Game and Inland Fish,
Maryland Geological Survey, and Water Resources. The Department of
Natural Resources was created as a super-agency in July, 1969, and in
early 1970 1t absorbed the above departments as sub-units. As a result
it replaced them on the Committee. (Although the Department of Chesapeake
Bay Affairs sounds as though it would be involved in coastal zone manage-
ment, it was established to administer traditional programs invelving
navigation, fishing regulations, shellfish harvesting, etc. With the
passage of the wetlands programs, the Department has begun to become
involved with coastal zone management matters.)

32por the 1971 fiscal year, $800 million was appropriated for
federal sewage treatment construction grants and $5 million for river
basin planning to be divided among all the states.

$3g¢ate Planning in Maryland: Activities Report 1970, (Maryland
Department of State Planning, Baltimore, Maryland, 1971), p. 17.
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3%The description in this sectlon of the state of Maryland's
planning activities draws heavily upon the information contained in the
report, State Planning in Maryland: Activities Report 1970.
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CHAPTER 4

OREGON

BEACH ACCESS AND USE

The Beach Bill (Act 601-1967)

Statement of Policy

QOregon's principal innmovation in the field of shoreland manage-
ment was its codifying into law, in 1967,1 through passage of the Beach
Bill (Act 601-1967),% the righ; of its citizens to unrestricted use of
its beaches all the way to the vegetation line.? Most states declare
as public property the tidelands lying between the ordinary low tide
line and the ordinary high tide line, but Uregom, drawing upon long-
established custom, also declared the public's right to use the dry sand
area of its beaches (the area between the ordimary high tide line and
the vegetation line) and prohibited any improvementshon this area with-
out a permit given by the State Highway Division. The Act stated:

(1) The Legislative Assembly hereby declares it is
the public policy of the State of Oregon to forever pre-
serve and maintain the sovereignty of the state heretofore
legally existing over the ocean shore of the state from
the Columbia River on the north to the Oregon-California
line on the south so that the public may have the free
and uninterrupted use thereof.

{(2) The Legislative Assembly recognizes that over
the years the public has made frequent and uninterrupted
use of the ocean shore and recognizes, further, that where
such use has been legally sufficient to create rights or
easements in the public interest to protect and preserve
such public rights or ecasements as a permanent part of
Oregon's recreational resources.

(3) Accordingly, the Legislative Assembly hereby
declares that all public rights or easements legally
acquired in those lands described in subsection (2) of
this section are confirmed and declared vested exclusively
in the State of Oregon and shall be held and administered
as state recreation areas.
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(4) The Legislative Assembly further declares that
it is in the public interest to do whatever 1s necessary
to preserve and protect scenic and recreational use of
Oregon's ocean shore.

The significance of this act can be seen from the fact that, of
Oregon's 362 miles of coastline, beaches comprise 262 miles with rocky

ghores or headlands making up the remaining 100 miles.®

Permit System
In determining whether a permit should be granted, the Act re-
quired the following factors to be considered:

(1) The public need for healthful, safe, esthetic
gsurroundings and conditions; the natural scenic, recre-
ational and other resources of the area; and the present
and prospective need for conservation and development of
those resources.

(2) The physical characteristics or the changes in
the physical characteristics of the area and the suit-
ability of the area for particular uses and improvements.
(3) The land uses, including public recreational
use 1f any and the improvements in the area, the trends
in land uses and improvements, the density of development
and the property values in the area.
{4) The need for recreation and other facilities and
enterprises in the future development of the area and the
need for access to particular sites in the area,’
Hearings on applications for permits are required to be held if
the applicant or ten or more interested persons request one within 30
days after notice of such application is posted on or near the site of
the proposed improvement, After the hearing or after the thirty-day
period has expired, a permit is to be granted if such approval "would

"® fhe factors listed above play

not be adverse to the public interest.
a major part in such decisions. If a permit is denied, the reasons of
denial are to be put in writing and a copy of the writer's finding sent

to the applicant. If no action is taken on an application within 60 days
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after it was submitted or 30 days after a hearing, the application is

considered to be denied.

"

In a similar manner, permits are required for removal of "sand,

rock, mineral marine growth, or other natural product of the ocean shore,
other than fish or wildlife, agates or souvenirs' and "treasure trove,
semiprecious stones, petrified wood, and archaeological and paleontologi-
cal objects" from Oregon's shores,?

The penalty for violation of the requirement for permits for im-
provement or the removal of material is $500 or imprisonment for six
months or both. In the case of unapproved construction (improvements),
each day the violation continues is considered a separate of fense.

Under the provisions of the Act, some 25 requests have been made
to construct improvements. The most frequent type of request, for revet-
ment walls to prevent ocean erosion, has generally been approved, par-
ticularly in areas where similar structures exist on adjoining areas,
Requests for permits for landfills or for commercial structures have

generally been denied.!?

Court Test of the Beach Bi1l (Act 601-1966)

The constitutionality of this legislation was affirmed by the

Oregon Supreme Court in the case of State ex rel Thorton v Hay.'’

William Hay appealed the granting of an injunction to the state, based
on a prescriptive rights ruling, which prevented him from fencing off
his ocean shore property below the vegetation line., Under Oregon Law,

an easement can be created in favor of one person in the
land of another by uninterrupted use and enjoyment of the
land in a particular manner for the statutory period [10
years], so long as the user 1s open, adverse, under claim
of right, but without authority of law of consent of the
owner.!?

An easement obtained in this manner is called a prescriptive right.



The Supreme Court denied Hay's appeal and affirmed the constitu-—
tionality of the Beach Bill on grounds that Oregonians had customarily
used the state's ocean shores without restriction. The Supreme Court
based its ruling on the similar but broader doctrine of customary use
rather than the doctrine of prescriptive rights because of the unique
nature of the land involved and because the doctrine of prescriptive
rights, strictly construed, applies only to the specific tract of land
involved. Thus, doubtful prescription cases could clog the courts for
years on a tract by tract basis while a customary use ruling would cover
all similar land in one case.

History of Beach Regulation

The State Highway Division was given authority over this program
because the original highways along the coast were the wet sand beaches
due to the mountainous and difficult topography inland. 1In 1913, these
areas were declared public highways and removed from potential sale to
private interests. In 1925, a program of acquiring the most scenic
coastal headlands and forests for state parks was started with many of
the areas obtained both for scenic highways and for scenic parks, view—
points, and wayside forests. Administration of this program was located
in the State Highway Department. Today, about one-third of Oregon's state
parks lie in its coastal areas and one-~half of the most attractive portions
of its frontage have been set aside for public use, as well as all its
beaches.'’

Until recent years, there has been no challenge to public use of
ocean beaches due to their unsuitability for permanent structures, but,
with the rise of tourism and recreational activity, some owners attempted
to block off their beach property from public use and to construct struc—

tures for their personal benefit to the public detriment. These
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developments led to the passage of the 1967 Beach Bill to preserve the
customary right of Oregon citizens to unrestricted use of their beaches.

The State Highway Division is also authorized to regulate travel
by motor vehicles or the landing of aircraft (except in an emergency) on
Oregon beaches. 1In 1970, the Highway Division set aside zones where all
such traffic is prohibited at all times and others where it is prohibited
from May 1st to September 30th, the period of the year when the beaches
are most used by the general public.

In addition, the Highway Division, in the summer of 1970, insti-
tuted a program of patrolling the beach, using a group of college students
equipped, trained, and supervised by the Oregon State Police. The program
proved very worthwhile. Not only were 238 citations and 420 warnings
issued but there were also 1244 instances in which the beach patrolers

provided assistance to persons in distress.'®

POWER PLANT SITING

On December 11, 1969, Governor Tom McCall established, by execu-
tive order, the Governor's Nuclear Siting Task Force of the Nuclear De-
velopment Coordinating Committee to approve the locatiom of nuclear power
plants within Oregon. The Task Force is to be composed of the heads of
the following state agencles or their designated representatives:. Agri-
culture Department, Environmental Quality Commission, Fish Commission,
Game Commission, Public Utility Commission, State Board of Health, State
Engineer, State Department of Geology and Minmeral Industries, and the
Water Resources Board.

In its review of sites proposed by utility companies for the loca-

tion of nuclear power plants, the Task Force's primary attention is to be
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focused on the effects that "the specific nuclear installations will have
on Oregon's environment, such as, protection from pollution, protection
of the state's people, water, air, land, resources, wildlife, fisheries,
and aquatic 1ife."!®
In carrying out its duties, the Task Force was authorized to con-
duct public hearings and request assistance from state agencies. The
Task Force was also required to work closely with local govermment of-
ficials in carrying out its functions. The findings of the Task Force

are to be reported to the Governor and the Nuclear Development Coordi-

nating Committee to be used as the basis for action by those bodies on

the proposed sites.

COASTAL ZONE MANAGEMENT PLAN

Act 608-1971 (Coastal Zone Management Plan)

The Oregon State Legislature also has recognized the need for more
comprehensive planning as a basis for state action in the coastal zome.
By the passage of 5B 687 (Act 608-1971) the 1971 legislature established
the Oregon Coastal Conservation and Development Commission to “develop
and prepare a comprehensive plan for the conservation and development of
the natural resources of the coastal zone that will provide the necessary
balance between conflicting public and private interests in the coastal
zone" in accordance with "the policy of this state in the protection,
preservation, development, and where practicable the restoration of natural
resources of the coastal zone," to be presented to the Governor and state
legislative assembly not later than January 17, 1975,16¢ 17

For the purpose of the commission's study, the coéstal Zone wasg

defined as the area of Oregon's territory lying eastward of its coastal
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mountains with the exception of the Umpgua, Rogue, and Columbia river
basins where it would extend further inland.'®

The Commission will total 30 members and will be composed of two
persons, interested in conservation and the orderly development of the
state, appointed to serve at large by the Governor and seven members of
the coordinating committees of each of the four distriets the coastal
zone was divided into by the Act. Each coordinating committee is to be
composed of one person appointed by the Governor, two elective officials
of the county government, two elective city officials, and two elective
port district officials, all of which are to be chosen by the intergovern-
mental organizations existing in each district.'®

The legislature places the following requirements on the composi-
tion of the plan:

(1) The plan deacribed by subsection (2) of section 4
of this Act shall reflect a balancing of the conservation of
the natural resources of the coastal zone and the orderly
development of the natural resources of the coastal zone.
Such plan shall be prepared in a form designed to be used
as a standard against which proposed uses of the natural
resources of the coastal zone may be evaluated. In the
event of conflicting uses of the natural resources of the
coastal zone, the plan shall establish a system of pre-
ferences between such conflicting uses that are consistent
with the contrcl of peliution and the prevention of ir-
reversible damage to the ecological and environmental
qualities of the coastal zome,

(2) 1In preparing the plan described by subsection
(2) of section 4 of this Act, the commission and its
coordinating committees shall consider:

(a) The quality, quantity and movement of estuarine
and other coastal waters, whether tidal or nontidal in
character.

{(b) The ecological balance of estuarine and marine
Tesources.

(c) The economic interests in the coastal zone,
including but not limited to commercial and recreational
fishing interests. :



(d}) The projected population growth and employment
needs within the coastal zone.

(e) Scientific information regarding the hydrology,

geology, topography, ecology and other relevant scientific

data relating to the coastal zone as provided by state

agencies,

(f) Plans, surveys and inventions that have been

or are belng made with respect to the coastal zone by

federal, state and local governmental agenciles.

(g) Comprehensive land use plans and local zoning
ordinances administered by local governmental agencies

having jurisdiction over lands within the coastal zone, 20

The Commission was authorized to appoint advisory committees of
private citizens to assist it in developing the plan; to accept grants,
contributions, and assistance from private and governmental sources; to
utilize the services of professional consultants; to employ such staff
as it found necessary; and to perform other duties that it thought nec-
essary to carry out the purposes of the act.

It is obviously too early to determine what the results of the
commission's work will be. However, through its membership and the pro-
vision for citizen advisory committees, it has a mechanism whereby state,
local, and regional views can he expressed and hopefully amalgamated into
a consensus position which would make the plan's chances for implementation
much greater. Much will depend on the amount of money alleocated to the

commission's work and whether the representatives of different levels of

government and different areas can work together to develop an effective

plan.

COASTAL CONSTRUCTION MORATORIUM
In order to prevent degradation of coastal areas while the coastal
zone management plan is being developed, Governor Tom McCall issued an

executive order directing
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that all state agencies involved in construction or

construction-related activities on the coast stop

planning for or implementing any project that would

modify the natural environment of the coast., This

order covers sandspills, estuaries, and any coastal

section where the project would exceed simple modifi-

cation of an existing facility.??

The executive order also ordered '"that all state agencies with
regulatory responsibilities apply their authority in the most stringent
possible fashion to insure complete protection of Oregon's coast."??

The Local Government Relations Division of the Executive Depart-
ment and the Department of Transportation were mandated by the order to
work with lecal governmental units along the state's coast "to initiate

"23  pinan-

complete land use plans specifically including transportation.
cial and staff support for these local efforts are to come from the High-
way Division and other appropriate state agencies.

In addition, the order directed that "where local comprehensive
plans are developed in a broad coordinated system that state agencies in
carrying out these responsibilities comply with the priorities of these

plans.” Specific exemptions are only to be granted by the Governor's

Office, 2"
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1The provisions of the 1967 legislation were slightly amplified
by paszage of additional legislation in 1969.

2A copy of this act and the other pleces of legislation discussed
in this chapter can be found in Appendix D.

3The vegetation line along Oregon's entire coastline has been
surveyed and the coordinates defining it have been legally recorded.
It generally occurs at about sixteen feet above mean sea level.

“The term "improvement" was defined as including "a structure,
appurtenance, or other addition, modification, or alteration constructed,
placed, or made on or to the land." (Oregon Statutes, Section 390.605)

S0regon Statutes, Section 390.610. (Paragraph 4 added by the 1969
amendments to the Beach Bill).

6Letter of July 28, 1971 (in response to request for information)
from David G. Talbot, State Parks Superintendent, Oregon State Highway
Division.
7Qregon Statutes, Section 390.655.
80regon Statutes, Section 390.640,
30regon Statutes, Section 390.725 and 390.735.
1%pavid G. Talbot, Coastal Zone Management - Oregon, speech given

at Coastal Zone Management Conference, May 26-28, 1971, at Traverse City,
Michigan.

llgrate ex rel Thorton v. Hay, (1969), 462 P, 2d, 671.

121514,

13pavid 6. Talbot, Coastal Zone Management - Oregon.

l¥1pid.

15Executive Order No. 01-069-25 (Covernor's Nuclear Siting Task
Force), December 11, 1969.

16act 608-1971 (Coastal Zone Management Plan), Section 1(3).

'7A progress report of the gommission's efforts in the study and
formulation of the comprehensive plan is to be submitted not later than
January 12, 1973.

18The exact limits for these river basins are Scottsbury for the

Umpqua River, Agnes for the Rogue River, and the upstream end of Puget
Island for the Columbia River,

178



179

®Section 3 of Act 608-1971 describes the districts the Act divided
the state’s coastal zone into and names the intergovernmental councils
which are to appoint all but one of the members of the coastal coordinating
council for their districts.

2%Act 608-1971, Section 5.

*lExecutive Order No. 01-070-07, March 3, 1970.

*21hid.

231bid.

24Thid.
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CHAPTER 5

WISCONSIN

SHORELAND ZONING PROGRAM

Zoning Criteria

In contrast to the programs of the states discussed above, the .
state of Wisconsin undertook a more comprehensive apprecach towards manage-
ment of its shorelands. As part of the Water Resources Act of 1965, the
Wisconsin legislature required counties to zone all the unincorporated
shoreland areas within their boundaries subject to state guidelines and
review. Shorelands were defined by the act to be "lands within 1,000

feet of a lake, pond, or flowage and lands within 300 feet of a river or

stream or to the landward side of the floodplain, whichever distance is

greater."?

Under the Act, the state would not take direct action unless the
counties refused to act within three years; instead it would provide a
back-up role to the counties' actions to make sure that their zoning
regulations were adequate. To allow the counties sufficient freedom to
implement the required zoning, approval of such zoning by the town boards
was not required. To help the counties in meeting the state's criteria
for the zoning, the State Department of Natural Resources provided techni-
cal assistance including a model ordinance which illustrated a recommendgd
method of fulfilling the legislature's mandate. The shoreland areas were
either to be zoned Conservancy (wetlands) Districts, Recreation-Residential
Dstricts, or General Purpose Districts depending on the characteristics
of the land. In each of these districets, certain activities were to be

allowed subject to regulation, ranging from activities with minimal impact
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in Conservancy Districts to more intensive activities in the other two
districts, particularly the General Purpose District.

Throughout the entire shoreland area, strict regulations were
placed on sewage disposal (both public sewers and private septic tanks);
location and setbacks of all structures with prohibitions on construction
imposed 1if the land were not suitable for development (subdivision develop-
ments would be subject to special county review); the cutting of trees
and shrubbery along the shoreline; and dredging, filling, grading, or
lagooning (all of which would be severely restricted and only allowed
to any significant degreea near navigable waters under special exemption
permits). Commercial establishments were prohibited from Conservancy
Districts and only allowed in Residential-Recreation Districts by special
permit, while industrial plants were barred from Conservancy and Recrea-
tional-Residential Districts and only allo%ed in General-Purpose Districts
by special permits. Power plants were allowed in any district by special
permit.

Frogram Administration

To provide for the administration of this program, the Act required
that a Zoning Administrator be appointed for each county to "advise persons
of the permitted uses of their propertles, issue permits, make inspections
and report violations,” and a semi-judicial body, the Board of Adjusters,
be established "to interpret the ordinance where necessary and to grant

“ In addition, an agency of the County

variances and specizl exceptions.”
Board, the County Planning and Zoning Committee, was to oversee the admin-

istration of the ordinances and conduct hearings and make reports as pro-

posed amendments to the ordinance.’
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In the implementation of this act, it was found that the three-
year deadline was too short for many counties to be able to comply so
that extensions were allowed to fulfill the Act's requirements. As of
December, 1969, twenty-seven of Wisconsin's seventy-two counties had
fully complied with the Act's provisions® and as of July 1, 1971, all
but Racine County had fully complied.7 On July 21, 1971, the Department
of Natural Resources held a hearing concerning the enactment of admin-
istrative rules to bring that county into compliance.®

The validity of ordinances developed under the Act has been tested
in two court cases. The rulings in both cases upheld the propriety of
the challenged ordinances.’

The state's role does not end with approval of the required zoning
for a county. The Departmént of Natural Resources receives copies of all
proposed and enacted amendments to the shoreland ordinances, variances,
special exceptions, plat approvals, and appeals of rulings from which
it can determine the effectiveness of a county's administration and en-
forcement of the shoreland regulations enacted in accordance with the
provisions of the Shorelands Management Act. If a county's program is
found to be lacking, the state is empowered to step in and administer
the program directly.10

Moreover, the Department of Natural Resources is continuing to
assist the counties In the administration of their shoreland management
programs. Two people are employed full-time in local assistance acti-
vities, with others in the department also providing technical assistance
from time to time.ll.

In addition, the Department has prepared a manual for zoning

administration, board of adjustment members, and county planning and zoning
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committees to assist in carrying out the duties. In conjunction with
other state agencies and the University of Wisconsin Extension Service,
the Department regularly conducts workshops and training sessions for
the county officials. It also distributes a monthly newsletter which
is devoted to a discussion of the problems that variocus counties have
encountered in administering their shoreland programs. In the same
vein, the county administors have formed their own statewide organiza-
tion which meets semi-annually to discuss the problems that the county
administrators meet in their day-to-day activities.!?

It should be mentioned that the thrust of Wisconsin's program is
aimed at protecting the shoreland of its inland lakes. However, the
state did inventory its shoreline along Lake Michigan more completely
than anywhere else, and the counties bordering Lake Michigan were re-
quired to zone their shorelands in the same manner as the counties con-
taining inland lakes.!?

Commentary

Wisconsin's program is an innovative approach to the problem of
shoreland protection and preservation which recognizes the lack of ex-
perience on the part of many of its counties with land use control regu-
latory mechanisms,

However, the program has several weaknesses. First, all of the
areas covered by Wisconsin's shoreland and flocodplain management repu-
lations have not yet been adequately mapped by the U.S. Geological Survey;
thus, in some areas there is not an adequate data base on which to develop
the shoreland ordinances.'®

Second, while some counties have developed county-wide regulations
or have participated in regional planning programs as part of thelr com-

pliance with the Shorelands Management Act, others have simply zoned the
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narrow 1,000-foot shoreland borders required by law. 1In the latter
counties, there will be difficulty in controlling (and in some cases
even recognizing the effects of) activities occurring outside the shore-
land areas which may adversely affect the shorelands and the waters they
border.

Further, there is generally a lack of sufficient controls over
éources of indirect pollution, such as sediment deposits occurring as
by-products of agricultural practices and road-building, the use of
commercial fertilizers and pesticides, and contaminants in storm water
run-off, in large part due to a lack of knowledge of alternatives to
present practices.15

In addition, the purpose of the shoreland regulations is defined
in the Act as to "further the maintenance of safe and healthful conditions;
prevent and control water pollution; protect spawning grounds, fish and aqua-
tic 1:Lfe,"16 as well as to "control building sites, placement of structures,
and land uses and reserve shore cover and natural beauty,” but how the
shoreland regulations will assist the achievement of the water qualirty
standards that have been set by the state is not spelled out. There is
no mention of increasing public access to the state's lakes and rivers.

Additional problems left unsolved relate to the problem of regu-
lations concerning seasonal dwellings; the arbitrary nature of the juris-
dictional l1limits set by the act and their non-coincidence with property
lines; jurisdiction over dwellings built offshore on pilings or on barges;
controls over practices on forested lands which may cause pollution and
sedimentation problems; and the preservation of sufficient shoreline cover,.
The latter is somewhat of a common property problem as lakeside dwellers

would like to clear their own land to improve their view of the lake and
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other's shoreline cover, but if everyone does $0, no shoreline cover is
left. Regulations allowing thinning but preventing "clear-cutting" have
proved difficult to develop and enforce.!’

Finally, complete protection of the shorelands and provisions for
their wise use will not be assured until management of the shorelands and
the other lands of the state is based upon a system of comprehensive land
use planning. Nevertheless, Wiscomsin's shorelands program is a signi-
ficant step in that direction both in the regulations embodied in it and
In the experience and familiarity gained by county officials and the

general public In land use regulation practices through institution of

the programn.
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FOOTNOTES

lAppendix E contains a copy of the section of the Water Resources
Act which established the Shoreland Management Program along with a copy
of the administrative regulations the Wisconsin Department of Natural
Resources adopted to implement the program.

2Wisconsin's Shoreland Protection Ordinance, (Wisconsin Depart-
ment of Natural Resources, Madison, Wisconsin, 1971), p. 1.

3Special permits are required for all dredging and lagooning pro-
jects and for fill projects involving more than 500 feet of wetlands and
for fill and grading projects on slopes of 20 percent or greater, com-
prising more than 1,000 square feet on slopes 12-20 percent, or comprising
more than 2,000 square feet on slopes less than 12 percent. (A permit is
also required from the Department of Natural Resources for filling or
grading projects of greater than 10,000 square feet and for lagooning and
dredging projects.) Reference: Section 9, Model Shoreland Protection
Regulation, Wisconsin's Shoreland Protection Ordinance, pp. 17-19.

" Text of speech by Thomas M. Lee on Wisconsin's Shoreland Manage-
ment Program presented on August 19-21, 1970, at the ASCE Hydraulies
Division, 18th Annual Specialty Conference, held at the University of
Minnesota, Minneapolis, Minnesota, p. 11,

SIbid., p. 11.

®Donald F. Wood, "Wisconsin's Requirements for Shoreland and Flood
Plain Protection,” Natural Resources Journal, Vol. 10, No. 2, (April,
1970), p. 328. .

7Letter of August 9, 1971, (in response to request for informatiomn)
from Ted Lauf, Supervisor, Land Use Control Unit, Bureau of Water and
Shoreland Management, Wisconsin Department of Natural Resources.

8 Ibid.

*Lee, p. 11,

Yibid., p. 12.

Hiauf.

121,0e, p. 11.

137 auf .

'*Natural Resources Council of State Agencies, "Quality Management
for Wisconsin," Madison, Wisconsin, 1971, pp. 27-28,

15Lee, p. 13.
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154ct 614-1965 (Water Resources Act of 1965), Section 22.

'7For a further discussion of the implication of these problems on
shorelands management, see Wood, pp. 336-338.
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CHAPTER 6

CALIFORNIA

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSTON

Creation of the Bay Commission

In Californla, the San Francisco Bay Conservation and Development
Commission (BCDC) was established as the nation's first reglonal coastal
management agency. The establishment of the BCDC as a permanent manage-
ment agency was the culmination of nearly a decade's efforts to protect
San Francisco Bay. Over the years the edges of the bay had been filled
in response to the pressures of increasing urbanization. By 1958, diking
and fill projects had reduced the area of the bay from 680 to 437 square
miles, a practice which if continued much longer would seriously threaten
the bay's very existence.'! In 1961, a small group of citizens, alarmed
at this trend, formed the Save San Francisco Bay Association.

Through the Association's efforts, public attention to the problem

was stirred up and a major study of the bay, The Future of San Francisco

Bay, was developed. With the information produced by this study, the
Association, in 1964, was able to have introduced and passed, legislation
creating a commission to study the problem of the bay. The recommendations
of this commission and increasing public awareness of the bay's problems
led to the creation of the BCDC in 1965 by enactment of McActeer-Petris

Act (Act 1162-1965)2 as a temporary agency mandated to undertake a more
"detailed study of the bay and to develop a comprehensive plan for the
preservation of the bay and the orderly development of its shoreline.

While the plan was being developed, the Commission was given the authority

to approve or deny dredging and filling permits.
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In 1969, the BCDC submitted the product of its efforts, the San

Francisco Bay Plan to the legislature, recommending there be a permanent

regulatory authority with powers to regulate dredging and filling and
with limited authority to regulate shoreline development in accordance
with the concepts developed in the plan. After a long and difficult
battle, the state legislature passed legislation amending the McAeteer—
Petris Act which enacted into law the recommendations of the Commission
3

with only slight modifications.

Composition of the Bay Commission

As it has since its original establishment in 1965, the Commission
consists of 27 members representing local, state, and federal agencies
and the general public: two federal members who do not vote on the
decisions on dredging and filling permits (one representing the Corps
of Engineers, the other the Environmental Protection Agency); five
state agency representatives (one each from the staffs of the State
Departments of Finance, Resources, and Business and Transportation and
the State Lands Commission and a member of the San Francisco Bay Regional
Water Quality Board); nine county members (one member of the board of
supervisors of each of the nine counties bordering the bay, each of which
must represent a district bordering on the bay); four city representatives
(each an elected official of a bay-side city; one from each of four geo-
graphic regions the bill designates, North Bay, South Bay, East Bay, and
West Bay); and seven members of the general public (appointed in the fol=-
lowing manner from the population of the San Francisco Bay area: five
appeointed by the Governor, one by the Committee on Rules of the Senate
and one by the Speaker of the Assembly--all of the above agppointments

are subject tc confirmation by the State Senate). The chairman and
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vice-chairman of the Commission are chosen by the Governor from the public

members of the Commission.”

In addition, one member of the (state) senate and one member of

the (state) assembly, appcinted by the Senate Rules Committee and the

Speaker of the Assembly respectively, are to meet with and take part in

the Commission's activities as their state legislature duties permit.

These two persons are in effect a jolnt investigating committee on the

BCDC for the legislature with the powers that such committees generally

have.

Provisions of the McActeer-Petris Act

The McActeer-Petris Act gives the BCDC three major responsibilities:

1. 7To regulate all filling and dredging in San Francisco
Bay (including San Pablo and Suisun Bays, all sloughs that
are parts of the Bay System, and certain creeks and tribu-
taries) in accordance with the law and the Commission's Bay
Plan.

2. To have limited jurisdiction over substantial
developments within a 100-foot strip inland from the Bay.
Within this shoreline band the Commission's responsibility
is twofold: {a) to require public access to the Bay to
the maximum extent feasible, consistent with the nature
of new shoreline developments, and (b) to insure that
existing shoreline property suitable for high-priority
purposes such as ports, water-related industry, and water-
related recreation, is reserved for these purposes, thus
minitmizing pressures to fill the Bay.

3. Teo have limited jurisdiction over any proposed
filling of salt ponds or managed wetlands (areas diked
off from the Bay and used for salt production, duck-hunting
preserves, etc.). These areas, although not subject to
the tides of the Bay, provide wildlife habitat and also
provide water surface important to the climate of the Bay
Area. 1f filling of these areas is proposed, the Ccmmission
is to encourage dedication or public purchase to retain
water area. And if development is authorized, the Commnis-
sion is to insure that such development provides public
access to the Bay and retains the maximum amount of water
surface consistent with the nature of the development.5
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The Commisslon ls also mandated to undertake a continulng review
of the San Francisco Bay Plan and the studies it is based upon to make
sure that they are consonant with the latest scientific findings. In
conducting this general review, the BCDC is to cooperate with the Asso-
ciation of Bay Area Governments, coordinate its planning with the various
local agencies, and, wherever possible, avoid duplication of effort by
utilizing the studies and information produced by the State Planning
Office, the Association of Bay Area Governments, the cities and counties
in the area, and other public or private agencies.

Such a review is to include an annual report which describes land
within the Commission's jurisdiction which should, in the Commission's
opinion, be acquired for public use. Such recommendations should include
a description of the location of the properties involved, the public use
they should be acquired for, the public agency that should acquire them,
and the cost involved. Permits for developments on such lands can be
denied for three years on the grounds that they have been selected for
acquisition for pﬁblic use.® The reason for inclusion of the requirement
for such an annual report is somewhat unclear; it was not part of the
BCDC's recommendations to the legislature and is not.seen as having much

effect at the present time,’

There are tweo main objectives of the San Francisco Bay Plan: (1)
"Protect the Bay as a great natural resource for the benefit of present
and future generations" and (2) "Develop the Bay and its shoreline to
their highest poﬁential with a minimum of Bay filling."®

Implementation of the Act's Provisions

In consonance with this pogition, the Commission seeks to prevent
dredging and filling along the bay's shoreline except where there is no

feasible altermative and the project in question is in the public interest.



Dredging and filling will generally be allowed in accordance with the
following types of projects subject to the above criteria: developing
modern port terminals; developing sites for industries dependent on
access to Water;9 developing new water-oriented recreational facilities:
expansion of airport terminals and runways, if regional studies show that
there is no feasible alternative; developing new transportation routes

if shown to be needed by regional studies (and then only on pilings, not
solid £111); increasing public access to the bay; and improving the ap-

0 However, the filling for such projects

pearance of the bay's shoreline,’
is to be kept at an absolute minimum and the public's health, safety, and
welfare are to be kept paramount. Filling for any purpose can be allowed
only if there is no alternate dry-land site for the project.

The procedure for reviewing permits is as follows: permits are
required for "any person or any governmental agency wishing to place

2

fill,11 to extract materials,I or to make any substantial change in the

use of any water, land, or structure within the area of the Commission's

jurisdiction....”!?

The Commission may set a reasonable fee for the filing of a permit
application and require reimbursement for the expenses incurred in pro-
cessing the application including any investigation that may be necessary.
If the locality in which the proposed project is located also requires a
permit, the applicant must apply there also. In such areas, the findings
of the local authorities, concerning a permit application, are to be sub-
mitted to the Commission for its review within 90 days. Upon receiving
a direct application in cases where no local review is required, the Com-
mission is required to hold a public hearing and make a decision on the
application within 90 days. Thirteen affirmative votes (out of a possible

25) are required to grant a permit. In approving a project, the Commission
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may attach such restrictions as it deems necessary. The failure of the
Commission to act within the prescribed time period will result in the
automatic approval of the application. Appeals of the Commission's
decision to the courts are allowed within 90 days of the (Commission's
action,

With regard to proposed projects by the U.S, Army Corps of Engineers,
a "memorandum of understanding” has been agreed upon by the BCDC and the
Corps in which such projects will be in accordance with the provision of
the California state law and the bay plan.

The Commission's powers with regard to the 100-foot shoreline strip
under its jurisdiction are limited in the following manner: the law re-
quired that the lands to be reserved for water-oriented priority land
uses be designated by December 1, 1971; after that date, permits for pro-
posed projects on land within the shoreline strip, but not so designated,
can be rejected by the Commission only if maximum feasible public access
is not provided.

The Commission is aided in carrying out its duties by a professional
staff and a citizen's advisory committee as well as legislative authority
to employ professional consultants to undertake studies not within its
capability or that of other government agencies.

During 1970, the Commission conducted its work by meeting two full
afternoons a month. It approved one out of 13 major permit applications
while approving 66 additional minor permits for minor repairs or improve—
ments. The Commission explains the high rate of approval in the following

manner:

(1) The law and the Commission's Bay Plan encourage
many types of Bay related development and permits for such
projects are issued provided a proposed project meets the
standards in the law and the Bay Plan...(2) The law and
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the Bay Plan state clearly that filling of the kind that
has greatly shrunk the Bay in the past are not to be
allowed, and thus there were no applications to fill for
large refuse dumps, subdivisions that could just as well
be on dry land, etc.

Commentary

The Commission's varied membership representing local, county,
state and federal governments, as well as the general public, apparently
has added to the Commission's strength and legitimacy in carrying out
its duties as a regional agency protecting a regional resource valuable
to all its various constituencles. 1Its decisions are generally not chal-
lenged and its recommendations carry considerable weight. Two other fac-
tors have undoubtedly significantly contributed to the Commission's present
position of importance and general acceptance; namely, the public's sup-
port for action to protect the bay and for the concept of the Commission
as the appropriate agency and the respect and acceptance the Commission
developed during the years it was developing the San Francisco Bay Plan.
The Bay Plan and its supporting reports not only documented the need for
the continued existence of the Commission, but the Commission members'
ability to reach a consensus on the proposals recommended by the Bay
Plan also proved that a Commission made up of members representing several

13 However, the viability of

different constituencies could be effective,
simlilarly constituted commissions in other localities is by no means as-
sured since the Commission's success is no doubt at least partially the
result of particular circumstances: the presence of a clearly visible
danger, the initiative of the private citizens who sparked the Save-the-

Bay movement, and the considerable abilities of the people who have made

and presently make up the BCDC.



197

The above should not be taken to indicate that the bay's regional
problems are solved. The BCDC has only limited regulatory powers, and
developments outside its jurisdiction could have adverse effects on the
bay. The Bay Plan needs to be continually updated to keep pace with new
developments. Yet the present funding level of $259,000, appropriated
out of the state's general fund, only allows the employment of a small
staff of 13 (9 professional) and precludes the possibility of hiring
additional staff or outside consultants,.!'®

Horeovér, its enforcement powers have been insufficient. It has
had only persuasive and injunctive recources. In the past, the latter
has been difficult to utilize since the BCDC has only a small staff,
making it difficult to obtain sufficient evidence to obtain an injunction.
The 1971 legislature has now, however, wmade violation of the BCDC law s
misdemeanor; thus making 1t more easily enforceable.'’

All in all, the BCDC, with its activities based on a carefully

drawn comprehensive plan, 15 a major step forward in coastal zone manage-

ment on a regional basis.

THERMAL POWER PLANT SITING

The rest of California's ccastline, unfortunately, is not protected
in the same manner as that of the San Francisco Bay area., However, with
regards to the siting of power plants, both thermal and nuclear, the state
Resources Agency has developed a procedure by which the natural resources
agencles, most of which are constituent units of the Reszsources Agency,
participate as members of the State Power Plant Siting Committee in the
selection and design of sites for thermal power plants throughout the

entire state.!®? 19
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The procedure involves the review of potential sites by the State
Power Plant Siting Committee to assure that the location and construction
design will be chosen to protect the public health of the citizens of
California and to minimize the adverse environmental effects of the plant's
operation. A power company is not required by law to consult with the
Siting Committee, but it is in its interest to do so. In exchange for
its compliance with the Siting Committee's requirements regarding site
gselection, plant design, and operating procedure, the Resource Agency
will back the company's position in its application for a construction
license from the California Public Utilities Commission. This is a point
with much leverage hecause, in contrast to the situation in most other
states, a pre~construction license is required from the California Public
Utilities Commission, and the Commission must give serious consideration
to environmental factors as well as economic factors in granting a license.
Furthermore, since the Rescurces Agency contains most of the environmental
agencies with which the power companies have to contend, consultation with
the Siting Committee lays the groundwork for cooperation with the State
Air and Water Resources Boards in meeting air and water quality standards.

To gain the approval of the Power Plant Siting Committee, a power
company must satisfy its requirements in the following areas: compatability
with state and local comprehensive plans; consonance of its operations with
a policy of conservation of energy and natural resources; effects on wild-
life and fish, and the aquatic life on which they are dependent; ability
to meet state air and water quality standards with particular emphasis on
the impact of usage of cooling water; avoidance of areas of significant
selsmic activity; minimization of effects on state recreational and scenic
areas and even enhancement of the plant's site with respect to these con-

siderations whenever possible. The guidelines for meeting the last
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requirement have particular implication in the coastal zone as well as
promoting increased recreational opportunities generally.20
Commentary

This procedure is not transferable to most of the other states
because of the aforementioned lack of any legal requirement for a pre-
construction license and the dispersal of responsibility for environmental
programs among many different state agencies making coordination of permit
procedures, regarding compliance with air and water quality standards,
difficult. Thus, a power company is not likely to seek a voluntary agree-
ment with regard teo its site selection and operation procedures when it is
neither required to obtain a pre-comstruction license nor is likely to

benefit from a coordinated permit approval procedure.

BEACH ACCESS
In California, there have been two recent court cases involving

the public right of access to the beaches: Gion v. Santa Cruz and Dietz

v. King. The California Supreme Court considered both cases together on
appeal and ruled that in each case the public had acquired an easement
for passage through and the recreational use of the beach areas in gquestion

through the doctrine of implied dedication.

21

In Gion v. Santa Cruz, the case involved a private land owner's

attempt to develop his property--a group of private lots and the shore~
line they bordered on--in the face of city restrictions due to continuous
public use of it for access and recreation purposes. Over the years, the
lots had been continually used as parking spaces and the City of Santa
Cruz had undertaken improvements on the area, including some fairly exten-

sive erosion prevention measures and the paving of the parking areas. The
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Supreme Court affirmed the Superior Court's decision that, while the Gion's
were fee owners of the lands in dispute, they were subject to an easement
to the City of Santa Cruz,

a municipal corporation, for itself and on behalf of the

public, in, on, over and across sald property for public

recreation purposes, and uses incldental thereto, Including,

but not limited to, parking, fishing, plcnicking, general

viewing, publiec protection and policing, and erosfon con-

trol, but not including the right of the City or the public

to build any permanent structures thereon. 2?2

The court based 1ts decision on the fact that the public without
asking permission made continuous and uninterrupted use of the property
for more than five years before the start of the lawsuit; that the City
of Santa Cruz had likewise exercised control over the property through
its maintenance efforts for more than five vears; and that the plaintiffs
and previous owners had full knowledge of the above for more than five

years before the lawsuit was initiated.

The second case, Dietz v. King,23 involved a sult to allow con-

tinued public use of an access road to a beach in the face of attempts

by the owners of the property to block the access road which crossed

their property. The public had used the beach and the road for over a
hundred years when the present owners, the King's, bought the property

in 1960. At that time, the King's blocked the road with a timber which

was immediately removed and public use of the road continued. With the
exception of placing a few "no trespassing' signs which quickly disappeared,
the King's took no further action until 1966 when they made plans to bull-
doze the road closed. The suit arose when the plaintiff, Dietz, representing
public users In a class action, sought to stop this action. The Superior
Court ruled against Mr. Dietz but the Supreme Court overruled their deci-

sion stating, in this case also, there was implied dedication by reason
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of adverse use and that the public should continue to be able to use the
road. The fact that the present owners objected to the use of the land
by the public was not considered to negate the implied dedication of the

land by the previous owners .~ "

Commentary

These two rulings set a strong precedent {or preventing attempts
by private land owners to block long established recreational use of a
portion of their lands. However, their significance is limited in that
they have no relevance to the problem of providing increased public access

to and use of beach areas.2®

COMPREHENSIVE OCEAN AREA PLAN2S

Unfortunately, procedures for dealing with other threats to Cali-
fornia's coastline, outside the San Francisco Bay area, have not been
instituted. In the past two state legislature sessions, comprehensive
coastal zone legislation has been considered, but not passed.27

However, an effort has been underway for several years to develop
a comprehensive plan for California's coastal zone., Following several
years of special study commissions on the subject of managing Califormia's
coastal resources, the state legislature, in 1967, enacted the Marine
Resources Conservation and Development Act of 1967 which mandated the
development of the California Comprehensive Ocean Area Plan (COAP)} to
guide state government action in the management of its coastal zone.
This act alsc created the California Advisory Commission on Marine and
Coastal Resources (CMC), a J6-member citizen advisory group appointed
by the Govermor, to advise the state on the proper development of its

cocastal rescurces and to review the COAP after it had been developed.
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In August, 1967, the Governor established the Interagency Council for
Ocean Resources (ICOR) to develop the COAP and plans for its implementa-
tion. Work on the plan was started in earnest, in 1969, following esta-
blishment of a staff to produce it and receilpt of a federal government
grant to help fund its development. By December, 1969, a study design
for the plan had been completed and work was then begun on the body of
the plan.

During 1970, ICOR, as the group responsible for the plan's develop-
ment, and CMC, as the group responsible for reviewing it, have kept a
close watch over the plan’s development and have devoted considerable
time to consideration of methods of implementing the plan in the face
of strong public concern over coastal zone management and the considera-
tion of coastal zone legislatien by the state legislature.

In July, 1970, the COAP planning staff, in an administrative change,
was placed in the Department of Navigation and Ocean Development, to
function as the COAP development program unit of that department. The
basic responsibility of ICOR, for the general policy developed in the
plan, and CMC, for reviewing it, was not affected by the change.

As part of COAP's work, two studies have been produced which are

worthy of mention: the first is Coastal Zone Planning in the United

States, An Analysis of State and Regional Ocean Area Planning Projects

and the second is A Framework for Identification and Contrel of Rescurce

Pegradation and Conflict in the Multiple Use of the Coastal Zone in which

the author has developed a system of matrices to analyze the potential
conflicts among various uses of the coastal zone.

As for the final result of the planning staff's effort, the COAP
is scheduled to be completed in 1972, although some portions of the con-

tract studies may be curtailed due to a lack of continual federal financial
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assistance. Due to the controversy, in the state legislature's considera-
tion of coastal zone management legislation, as to where the principal
authority for coastal zone management should reside, the COAP planning
staff has concentrated on developing the basic inventory of infeormation
needed for effective planning decisions no matter where the management
authority is located and on the planning criteria and methodology needed
to effectively utilize such information. However, recommendations will
be included in the final document concerning the most effective methods
of coastal zone management {including placement of primary authority) to
reflect and, reciprocally, to influence state legislative and administra-
tive opinion.
Commentary

The COAP is being developed under the assumption that 1t will pro-
vide the basis for a continuing effort of coastal zone planning and manage-
ment. However, the degrec of its utilizatien and subsequent effectiveness
will depend upon the decisions of the state government and the state legis-
lature regarding the nature of the coastal zone management program that

the state should undertake.
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FOOTNOTES

'Pavid Peter Sachs, "Saving San Francisco Bay - in Sacramento” in
Ecotactics, ed. by John G. Mitchell with Constance L. Stollings (Sierra
Club, New York, 1970), p. 133.

2Appendix F contains a copy of Title 7.2 of the California Govern-
ment Code composed of the provisions of the McActeer-Petris Act as amended
(Act 1162-1965 as amended) as well as the executive orders and other legis-
lation discussed later in this chapter.

'For detailed accounts of the fight, over the years, to establish
the BCDC as a permanent agency see "Saving San Francisco Bay: A Case
Study in Environmental Legislation” by Janine M, Ralezel and Bruce N. Warren
(Stanford Law Review, Vol. 23, No. 2, January, 1971, pp. 349-366) and Sachs,
"Saving San Francisco Bay - in Sacramento."

*Section 66620 Government Code (established by the McActeer-Petris
Act) gives the exact manner in which the members of the Commission are to

be appointed.

*San Francisco Bay Conservation and Development Commission, Annual
Report - 1970, p. 3.

5The McActeer-Petris Act, [Sections 66630.1 and 66632.3].

"Letter of September 8, 1971 in response to request for infor-
mation from E, Jack Schoup, Chief Planner of the San Francisco Bay Conser-
vation and Development Commission.

®San Francisco Bay Conservation and Development Commission - San
Francisco Bay Plan, p. 7.

*The Bay Plan approves the location of desalination and power
plants in locations on the bay where their cperation will not seriously
conflict with residential, recreational, or other public uses of the bay
and its shoreline provided the problems associated with the thermal dis-
charges involved can be overcome.

" The Bay Commission, What it is and What it does, p. 2.

"lepi11" is defined by the McActeer-Petris Act as "earth or any

other substance or material including pilings or structures placed on
pilings, and structures floating at some or all times and moved for ex-
tended purposes such as houseboats and [loating docks." (Section 66632
of the California Government Code [established by the McActeer-Petris

Act]).

12"Materials" are defined as items exceeding twenty dollars ($20)
in value. (Section 66632 of the California Government Code [established

by the McActeer-Petris Act]).
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13¢ection 66632 of the California Covernment Code [established hy
the McActeer-Petris Act].

1%San Francisco Bay Conservation and Development Commission, Annual

Report 1970, pp. 7-8.

1570seph E. Bodovitz's speech, Planning, the Law, and a Quality FEnviron-
ment at the lith National Conference of the U.S. Commission for UNESCO
describes the way in which the members of the BCDC developed the Bay Plan.

8letter from E. Jack Schoup.

17Letter from E. Jack Schoup and letter of December 3, 1971, from
Joseph E. Bodovitz, Executive Director of the San Francisco Bay Comnser-
vation and Development Commission.

18 This policy was first instituted in 1965 and thenm amended in 1969.
(Appendix [F] contains a copy of the complete policy instituted, the State
of California Policy on Thermal Power Plants).

13The document, Laws and Procedures of Power Plant Siting in New
England Power and the Environment/Report No. 1 (New England River Basin
Commission, 1970) provides a good discussion of the factors involved in
the problem of regulating power plant siting including a review of
California's approach to the problem,

20state of California Policy on Thermal Power Plants, Section III
(Adopted June 30, 1965: revised March 12, 1969).

2lgion v. City of Santa Cruz, 2 Cal 3d 29 - P. 2d - Cal Reporter
(1970).

227pid,

23pjetz v. King, 2 Cal 3d 39 - p. 2d - Cal Reporter (1970).

2%As it has been established in law by the court's decision, implied
dedicaticn of property to public can occur in two ways by acquiescence and
by adverse use. In the former case, it must be proven that the owner
allowed his land to be used continually without putting any restrictions
on its use. If the land had been used by the public for less than five
years at the time of the inquiry the owner's actual (not implied) consent
must be shown., In the case of dedication by adverse use, however, the
public must merely have used the land continually for more than five years
with the owner's knowledge, without asklng permission to do so, and with-
out objectien being raised to such use. In the face of contlnued use, the
posting of an occasional no trespassing sign is not significant sign of
objection.

255teve A, McKeon's article, Public Access to Beaches, in the
Stanford Law Review (Vol. 22, No. 3, February, 1970) discusses in con-

siderable detall several possible different legal approaches to increasing
beach accezs and use Including the implied dedication concept.
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CHAPTER 7

HAWAILT

INTRODUCTION

The coastal zone activities of Hawail have been chosen for close
examination because Hawaii was the first state to institute a state land
use control program. Because land use control programs have been advocated
as an alternative to programs aimed specifically at the coastal zone, it
was thought worthwhile to investigate whether a need existed for a coastal
zone management program even in a state that already had a state-wide land
use control program and, 1if such were the case, what type of coastal zone
program was being proposed and how it would relate to the already existing
land use contrcl program. The material in this chapter will illustrate
the need for a coastal zone program Iin addition to a land use control

program, at least for the state of Hawali,

STATE LAND USE PROGRAM

History of Land Use Program1

Hawaii's Land Use Program had its origins in three acts passed by
the 1957 Territorial Legislature:

The first act, Act 35-1957, established the Land Study Bureau at
the University of Hawaii and gave it a mandate to classify all of Hawaii's
lands to provide a sound basis for subsequent land use studies. Particular
emphasis was placed on agricultural lands since agriculture was the primary
land use. The studies that were developed by the Bureau, as a result of
the provisions of this Act, provided a substantial base for the development
of the boundaries of the land use districts established under the State
Land Use Law of 1961.

208
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The second act, Act 234-1957, directed the Department of Land
and Natural Resources (which was called the Board of Commissioners of
Agriculture and Forestry at the time) to establish a comprehensive forest
and water reserve zoning program. The Department was glven the authority
to set the forest and water reserve boundaries, to establish subzones
within the larger forest and water reserve zones in which only certain
uses would be permitted, and to establish regulatiouns governing activities
in the zoned area. The establishment of such regulations was to be guided
by the provisc that they not be''detrimental to the conservation of necessary
forest growth and the conservation and development of water resources ade-
quate for present and future needs."? 1In determining the uses that would
be allowed in the special subzones, which were to include but not be limited
to "farming, flower gardening, operation of nurseries or orchards, growth
of commercial timber, grazing, recreational or hunting purguits, or resi-
dential use," full consideration was to be given to

all available data as to soil classification and physical

use capabilities of the land so as to allow and encourage

the highest economic use thereof consonant with require-

ments for the conservation and maintenance of the purity

of the water supplies arising in, or running or percolating

through the land.®
The forest and water reserve zomes, created by this Act, formed the basis
for the Conservation Districts established under the provisions of the
State Land Use Law of 1961. This Act also gave general zoning powers to
county boards of supervisors for areas not included in the forest and
water reserve zones.

The third act established the Territorial Planning Office, now the
Department of Planning and Economic Development, and directed it to develop

& general plan to guide physical and economic development throughout

Hawaii. This general plan, which was completed in 1961, formed the impetus
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for the passage of the State Land Use Law of 1961 because the following
land use issues were brought forth as needing attention:

1. Development of land for urban uses, in many cases tended

to occur in areas where it was uneconomical for public agencies
to provide proper and adequate service facilities, and there
was a consequent lag in the provision of such facilities, to
the detriment of the general welfare and convenlence;

2, Development of land for urban uses, in many cases,
occurred on land having a higher capacity for contributing
to the basic economy of the State (meaning agriculture) than
the uses which were developed thereon;

3. There was adequate land on all the islands of the State,
for full development of the urbam uses forecast for the next
twenty years, without using the lands with high capacity

for intensive cultivation;

4. Development of urban areas should be encouraged in an
orderly and relatively compact manner in order to provide
for economy and efficiency in public services and utilities;

5. Land not required at any given time for urban or intensive
agricultural uses should recelve sBecial attention regarding

land management practices and use,

Provisions of the State Land Use Law of 1961°

Recognition by the state legislature of the need of coping with

the above issues can be found in the statement of purpose of the State

Land Use Law of 1961 (Act 187-1961):

Inadequate controls have caused many of Hawaii's
1limited and valuable lands to be used for purposes that
may have a short-term gain to a few but result in a long-
term loss to the income and growth potential of our economy.
Tnadequate basis for assessing lands according to their
value in those uses than can best serve both the well-being
of the owner and the well-being of the public have resulted
in inequities in the tax burden, contributing to the forcing
of land resources into uses that do not best serve the
welfare of the State. Scattered subdivisions with expensive,
yet reduced, public services; the shifting of prime agri-
cultural lands into nonrevenue producing residential uses
when other lands are available that could serve adequately
the urban needs; fallure to utilize fully multiple-purpose
lands: these are evidences of the need for public concern

and action.
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Therefore, the Legislature finds that in corder to
preserve, protect and encourage the development of the
lands in the State for those uses to which they are best
suited for the public welfare and to create a complemen-
tary assessment basis according to the contribution of
the lands in those uses to which they are best suited,
the power to zone should be exercised by the State and
the methods of real property assessment should encourage
rather than penalize those who would develop these uses.

Land Use Commission

To administer itsprovisions, the act created a nine-member Land
Use Commission composed of seven members appointed by the Governor with
the advice and consent of the state senate: one from each of the six
senatorial districts and one at large, and two ex—officio members, the
Directors of the Departments of Planning and Economic Development and
Land and Natural Resources. The chairman is to be selected by the members
of the Commission from the seven appointed members. The terms of the
appointed Commission members are subject to the provisions of the term
of office section of the Hawaii Revised Statutes (Section 26~34). That
section states that Commission members shall be appointed to terms of
four years, subject to reduction to provide staggered terms, and that
they cannot serve more than two consecutive terms.

The Land Use Commission was located in the Department of Planning
and Economic Development for administrative purposes, but such location
does not give the director of the Department any powers over the quasi-
judicial function of the Commission other than as an ex-officic member
of the Commission.’

As is usual with such commissions, the Land Use Commission was given
authority to hire staff personnel, draw upon the technical capabilities
of state agencles, receive funds from governmental agencies, and adopt

regulations to govern its actions. In addition, the Commission was
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required to prepare an annual report of its activities, accomplishments
and recommendations.
Land Use Districts
The Land Use Law established three different types of districts
into which the Commission was to divide the lands of the state: (1)}
Urban Districts to include lands "now Iin urban use and a sufficient
reserve area for foreseeable urban growth;" (2) Agriculture Districts
which were to be established to provide the greatest possible protection
for "those lands with a high capacity for intensive cultivation;" and
(3) Comservation Districts to consist of the forest and water reserve
zones created by Act 234-1957.°
The Act was amended in 1963 (by the passage of Act 205) to provide
a fourth type of district, Rural, to be composed of "areas of lands com-
posed primarily of small farms mixed with very low density residential
lots" (one-half acre lots).° Act 205 also provided a detailed explanation
of the uses to be found in each district:
Urban districts shall include activities or uses as
provided by ordinances or regulations of the county within
which the urban district is situated.
Rural districts shall include activities or uses as
characterized by low density residential lots of not more
than one dwelling house per one-half acre in areas where
'city-like' concentration of people, structures, streets
and urban level of services are absent, and where small
farms are intermixed with such low density residential
lots. These districts may include contiguous areas which
are not suited to low density residential lots or small
farms by reason of topography, soils, and other related
characteristics. [Public, quasi-public and public utility
facilities are also allowed in this district.]
Agricultural districts shall include activities or
uses as characterized by the cultivation of crops, orchards,
forage, and forestry; farming activities or uses related

to animal husbandry, and game and fish propagation; services
and uses accessory to the above activities including but
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not limited to living quarters or dwellings, mills, storage
facilities, processing facilities, and roadside stands for

the sale of products grown on the premises; and open area
recreational facilitiles.

These districts may include areas which are not used

for, or which are not suited to, agricultural and ancillary

activities by reason of topography, soils, and other related

characteristics.
Conservation districts shall include areas necessary

for protecting watersheds and water sources,; preserving

scenic and historice areas; providing park lands, wilderness

and beach; conserving endemic plants, fish, and wildlife;

preventing floods and soil erosion; forestry; open space

areas whose existing openness, natural condition, or present

state of use, if retained, would enhance the present or poten-

tial value of abutting or surrounding communities, or would
maintain or enhance the conservation of natural or scenic
resources; areas of wvalue for recreational purposes; and

other related activities; and other permitted uses not

detrimental to a multiple use conservation concept,!?

While the Commission was empowered to draw up the boundaries of each of
these districts, the counties of the state (Kauai, Honolulu, Maui and
Hawaii)!! were authorized to further zone the land within each district
and enact stricter regulations, except that no areas could be zoned for
urban use that were not in an Urban District; that such zoning must be
compatible with the provisions of the State Land Use Law; and that the
usage of lands in Conservation Districts was to be regulated by the
Department of Land and Natural Resources. The latter restriction is of
considerable importance since Conservation District lands comprise 45
percent of the total state area.'?

The boundaries of each of these districts were to be set after
public hearings had been held to provide for public, county government,
private owner, and agency comment on the proposed boundaries developed
by the commission. Act 205 also added the provision that the commission

was to give consideration to the master plan or general plan of a county

in developing the district boundaries for that county.
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Amendments to District Boundaries

Amendments to the boundaries set by the Land Use Commission are
to be considered by the Commission upon receiving a request for such a
change from any state or county agency, or any property owner or lessee
or upon the initiative of the Commission itself. Before making a decision

on the request the Commission is to obtain the recommendations of the

planning commission of the county involved. A public hearing is also
to be held to hear the views of persons and agencies interested in the
proposed change. Approval of the request is to be granted by an affir-
mative vote of six members of the Commission provided that the petitioner
has fulfilled the following conditions, namely that he:

has submitted proof that the area is needed for a use

other than that for which the district in which it is

situated is classified and either of the following

requirements has been fulfilled: (a) the petitioner

has submitted proof that the land is usable and adapt-

able for the use it is proposed to be classified, or

(b) the condition and trends of development have so

changed since the adoption of the present classifi-

cation, that the proposed c¢lassification is reasonable. '’

Special Use Permits

Upon request of the county planning commission of the county in
question (or the zoning board of appeals of the city and county of
Honolulu), certain unusual and reasonable uses may be allowed in rural
and agricultural districts even though the district is not classified for
them. The approval of both the county planning commission and the TLand
Use Commission 1s required. The county planning commission is to consider
such requests first holding a public hearing before making its decision.
It may approve a request by an affirmative vote of its total membership

adding such protective restrictions as it deems necessary subject to the

condition the proposed use would promote the effectiveness and objectives
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of the State Land Use Law., Requests that are approved by the county
planning commission are forwarded to the Land Use Commission for its
judgement. To be approved by the C ommission, a request must receive the
affirmative votes of five members of the C onmission. The decision of
either the county planning commission or the Land Use Commission, in
such cases, can be appealed to the circuit court in accordance with the
Hawaii Rules of Civil Procedure. {This procedure should be compared to
the handling of such requests for Conservancy Districts. The approval
of only the Department of Land and Natural Resources is required for
special uses in such districts,)

Enforcement of Distrlict Classification Provisions

Enforcement of the use classification districts established by
the State Land Use Law is to be by the county official who enforces the
county zoning regulations. Viclation of any provision of the law is
punishable by a fine of not more than $1,000.00 with each day the viola-
tion being considered a separate offense.

Dedicated Lands

As stated in 1its statement of purpose, one of the purposes of the
State Land Use Taw was to revise the state's tax laws to encourage the
use of the lands of the state for those purposes for which they are best
suited. In accordance with this purpose, the law established a special
category of land use, called Dedicated Lands, to allow the owner of long-
term leases (ten years or longer) of land within an Agricultural or Conser-
vation District to apply for dedication of his land to a specific ranching
or agricultural use and, as a result, to have his land assessed at its

value for that use.
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To obtain such a classification for one's lands, a land owner has
to submit a request to the director of the Department of Taxation, Upon
receiving such a request, the Director of Taxation is to have the Land
Study Bureau of the University of Hawaii undertake a study to determine
if the petitioned land "is reasonably well suited for the intended use."
The bureau's determination of this question is to be based

upon the preductivity ratings of the land in those uses

for which it is best suited, a study of the ownership,

size of operating unit and present use of surrounding

similar lands and other criteria as may be appropriate.lu
In addition, the Director of Taxation 1s to ask the Director of Planning
and Economic Development to determine whether the intended use would be
in conflict with the state's General Plan. Approval of the request for
dedicated classification is to carry the condition that the requester
must not change the use of his lands to which they were dedicated for a
minimum of ten years. This classificatien is automatically renewable
indefinitely, but subject to cancellation by either the owner or the
Director of Taxationm with five years notice at any time after the fifth
year of dedication. In the case of a state agency changing the general
use classification of the area in which the dedicated land is located,
the dedication can be cancelled within 60 days of such a change if both
the owner and the Director of Taxation agree.

If an owner fails to observe the restrictions that the dedication
placed on his land, the special assessment privilege that the dedication
provided is tc be cancelled and the difference between the taxes that
have been pald and the taxes that would have been paid from assessment
at a higher use, plus a5 percent/yr. penalty, shall be paid by the owner.
Such failure will be considered to exist if the land in question is not

used in the manner requested for one calendar year or if an overt act of
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changing such use for any period is committed. Institution of the above
penalty is not to prevent the state from undertaking any other legal
remedies to enforce the dedication agreement regarding the land's use.

An owner may appeal an unfavorable decision on his dedicatiomn
request in the same manner as an assessment decision.

Other Provisions

The State Land Use Law of 1961 contained two other provisions:
one provided an appropriation of $50,000 for the Commission's activities;
the other requirad a comprehensive review of the land classification,
district boundaries, and all regulations established under the provisions
of the Land Use Law to be carried out at five-year intervals from the
time that the district boundaries were formally adopted.
Commentary

Thus, the Land Use Law established a land use system which gave:
the Land Use Commission the authority to establish district boundaries,
the Department of Land and Natural Resources control over uses in the
Conservation Districts,. the county planning commission's sole control over
use in the urban districts and shared control over deviation from per-
mitted uses in rural and agricul