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THE ENPORQRKNT OF INTERNATIONAL FISHERIES AGREKMENTS

ON THE HIGH SEAS' A COMPARATIVE ANALYSIS OF STATE PRACTICE

Albert M. Koersx

Section I. Introduction

A universal demand for improvement in the food production for a growing

world population necessitates, inter aB.a, a more intensive exploration and

exploitation of the living resources of the oceans. This higher level of

exploitation can be achieved by an increase in effort and by the development

of new equipment and techniques for maritime fishing operations. However,

at the same time it has become apparent that the wealth of the seas is not

unlimited and inexhaustible. In many areas of the high seas the dangers of

overfishing have been amply demonstrated. This situation makes effective

regulation of maritime fishing operations a matter of increasing urgency.

If the fishing is carried out in the maritime internal or in the ter-

ritorial waters of a State, regulation can be undertaken by that State alone,

since the sovereignty of a coastal State extends to these waters. The1

establishment by some States of additional zones adjacent to the territorial

sea in which these States claim exclusive jurisdiction over fisheries, has

enlarged the area in which coastal States by themselves attempt to regulate

fishing operations. As far as all other areas of the sea are concerned, the

xResearch associate at the Institute for International Lsw of the State
University of Utrecht, the Netherlands, Ford Foundation Grantee at the Law
of the Sea Institute of the University of Rhode Island. This study will be
published in its final form in the forthcoming first volume of a Netherlands
Yearbook of International Law, to be published under the auspices of "T.H.C.
Asser", Interuniversity Institute of International Law at the Hague.

1 See, art. l, para. l, Convention on the Territorial Sea and the
Contiguous Zone, 1958, 516 U.N.T.S. 205.



only way to brinp about regulation of fishing operations is by international

cooperation. Since the freedom of fishing on the high seas is one of the

basic principles of international law, the management of hi@ .seas fishing

must be realized with the help of international fisheries agreements.3

One of the legal problems in creating effective administration of high seas

fishing by international conventions - the enforcement of these regulations-

will be discussed in this study.

an arrangement is made effective os to formulate it differently, the process

designed to compel obedience to the rules. In the context of the present

study this means the obedience of fishing vessels to international high

seas fishing regulations. The terms inspection" or "supervision" will be

used when referring to the critical examination of fishing operations for

the purpose of enforcement. Inspection can be carried out in ports, at sea

from other vessels and, in exceptional cases, from the air by air patrol of

the fishing grounds. Use of the word "control" will be avoided since it can

also refer to the management of fisheries.

Enforcement can be assessed according to a number of different criteria,

~e. .. effectiveness, area, inspection procedure. The present study has been

based on a distinction among the agencies responsible for the enforcement

of international fisheries agreements. With the help of this criterion the

treaty practice of States will be analyzed. The following terminology has

been used in this analysis: �! "national enforcement" � enforcement of an

agreement exclusively by the flag State of the fishing vessel in question;

�! "mutual enforcement" - enforcement with regard to a vessel under the

flag of a Contracting State by all Contracting Parties; and �! "international

>See, art. 2, Convention on the High Seas, 1958, 450 U.N.T.S. 3,3,1'.
3See, art. 1, para. 2, Convention on Fishing and Conservation of the

Living Resources of the High Seas, 1958, 559 U.N.T.S. 285.
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enforcement" - enforcement by an international body. These three types will

be called "systems of enforcement". Some authors use the term "international

inspection" when referring to the second system. As the distinction among

the systems of enforcement has been based on the responsible agency, it is

pre f erred to reserve the term 'international" to a sys tern in which an inter-

national body is in charge of enforcement.

Area Under Review � The enforcement of international fisheries agree-

ments will be analyzed only as far as it concerns enforcement on the high

seas, except those areas in which a coastal State claims exclusive !urisdic-

tion over fisheries. Territoria1, waters are excluded from this study for

two principal reasons. In the first place, many international fisheries

5conventions are not applicable to those ~aters. Enforcement of these agree-

ments in territorial waters is, therefore, a casus non dabilis. Secondly,

if an agreement does include territorial waters in its area of applicabi&ty,

there are two alternatives. �! the agreement contains a provision to the

effect that its enforcement in territorial waters is the exclusive responsi-

4Aee, ~e, J. r. Carrot and A. G. Roche, The International ~policin of
~Hi h Sea Fisheries, VI The Canadian Yearbook of International Law 61 �968!;
for other recent publications in this field, see, ~e... D. M, van Lynden,
The Convention on Conduct of Pis~hin Operations in the North Atlantic, London,
1967, XXV Netherlands Internatfona! Law Review 245 �967!; N. Voelckel, La
 'qnvention du ler uin 1967 sur 1'exercise de la jche en Atlanti ue Nord,

5See, ~e.., para. 2, Crab Agreement, 1965, 541 U.N.T.S. 97; are. I,
para. 1, Northwest Pacific Convention, 1956, 53 A.J.I.L. 763 �959!; art. I,
para. 1, North Pacific Ocean Convention, 1952, 205 U.N.T.S. 65; art. I, para.
1, Northwest Atlantic Convention 1949, 157 U.N.T.S. 157.

� P
XXIIX Annuaire franglais de droit international 647 �967! ~ A. J. Aglen,

Conference, Law of the Sea Institute, 1967, p. 19; E. C. Surrency, International
~fna action in ~Paia ic ~tfhalin, 13 International and Coaoacative Laa Quarterly
6f- s �964! .



bility of the coastal State: or �! the agreement is silent in this respect.

In the latter case it must be assumed that any attempt of a State to enforce

an international fisheries agreement in the territorial waters of another

State, without explicit consent of the latter State, constitutes sn encroach-

ment on the sovereignty of the Coastal State. It can be concluded that en-

forcement in territorial waters of fisheries agreements � if the matter

arises - has been isolated from the general regime of enforcement applicable

on the high seas.

Much more complicated ie the question of exclusive fishery zones�

zones of the high seas adjacent to the territorial waters in which the coastal

State claims exclusive jurisdiction over fisheries. The problem is that

most fisheries conventions do not contain provisions with regard to these

zones, since the conventions were concluded prior to their establishment.

The general approach of the most recent conventions is to place enforcement

7
within the fishery zones exclusively in the hands of the coastal State. Here

again, a separation between enforcement in the exclusive fishery zone and on

the high seas is developing in the practice of States, For this reason, en-

forcemenz of fishezies agreements in exclusive fishery zones will not be dis-

cussed further. A second, more practical, reason for silence on this matter

is that such a discussion would require an analysis of the legality of these

zones in international law � a subject outside the field of this study, Sum-

marizing the restrictions in the scope of this study, it can be said that one

6
See, ~e. .. art. 13, para. 3, North-East Atlantic Convention, l959,

486 U.N.T.S. 157; art. VI, para. 1, North Pacific Fur Seals Convention, 1957,
314 U.N.T.S. 105; art. II, para. 2, Halibut Preservation Convention, 1953,
222 U.N.T.S. 77.

7See, ~e...,,preamble, Scheme of Joint Enforcement of the North-East
Atlantic Fisheries Commission, Annex A to the Report of the Sixth Meeting of
the Commission, May, 1968; art. 8, para. 2, Conduct Convention, 1967, 6 I.L.M.
760 �967!; art. IX, para. 3, Atlantic Tuna Convention, 1966, 6 I.L.M. 293
�967!; art. 20, para. 2, Rules for Regulation Fisheries, Annex I to U.K.
Norway Fishery Agreement, 1960, 398 U.N.T.S. 189.



agency of enforcement vill not be discussed here, that is, a country

acting in its capacity of coastaL State.

A reements and Commissions � As the follow'ing sections will be based

primarily on the practice of States embodied in international agreements .8

and io the work of international fisheries commissions, it is necessary to

make a few general remarks on these two institutions. Not all fisheries con-

ventions and commissions are of interest from the point of view of enforcement.

Generally speaking, fisheries agreements can be divided into three categories'.

�! agreements concerning scientific investigations with regard to the living

resources of the high seas; {2! agreements concerning the conservation of

living resources; and �! agreements concerning the conduct of fishing10

operations.ll

Agreements in the first category do not impose rules on fishing opera-

tions. Therefore, the problem of enforcement of these conventions with regard

to vessels on the high seas does not arise. For this reason they are irrele-

vant to the present study. Conventions in the second category use a wide

range of techniques to realize the ob!ective of conservation. To mention a

fev possibilities: prohibition of certain types of equipment; restrictions

on equipment  ~e. , minimum mesh size regulations!; prohibition of certain

fishing methods. prohibition of the catching of certain species;- restrictions

on the catch of species  ~e , minimum fish size regulations! closure of

8These agreements will be indicated in this study by a slightly ab-
breviated title.

9 See, ~e , Mediterranean Fisheries Council Agreement, l949, as revised
1963, 490 U.H.T.S. 444.

10 See, ~e , North-Rest Atlantic Convention, 1959, 486 U.N.T.S. 157:
North Pacific Ocean Convention, 1952, 205 U.N.T.S . 65; Northwest Atlantic
Convention, 1949, 157 U.N.T.S. 157.

ll See, ~e. .. Conduct Convention, 1967, 6 I.L.8. 760 �967!.



certain areas of the high seas with or without time limits; quota systems,

etc. These measures are being employed in all possible combinations.

Agreements of the third category usually contain provisions regarding the

marking of fishing vessels and their equipment, and rules to be observed by

these vessels when carrying out fishing operations. The number of conventions

in this group is smaller than in the second one, since the need for arrange-

ments on the conduct of vessels has manifested itself only in a limited num-

ber of areas. Xt is clear that the enforcement of these detailed provisions

is a complicated. problem.

It will be shown that, in an attempt to solve certain aspects of this

problem, States have frequently called upon international fisheries commis-

sions. The same limitation as has been mentioned above with regard to agree-

ments applies to these commissions. They must have a function in the regu-

lation of high seas fisheries to be relevant for this study. Commissions,

exclusively responsible for scientific research, have no place in a study on

enforcemsnt.

12' or a more detailed survey, see, D. N. Johnston, The International
Law of Fisheries, S9 eC ~se .  Yale University Press, 1965! ~



Section II. Enforcement in the Treat Practice of States

Para. 1. National Enforcement

~Orf in - Zn some international agreements on fisheries, the enforcement

of the provisions with regard to fishing vessels on the high seas is the

exclusive responsibility of the flag State of the vessels. This type of en-

forcement can be accurately characterised as national enforcement. There are

two situations in which it arises:

l. The fisheries agreement does not contain provisions regarding its

enforcement.

2. The convention explicitly stipulates that the enforcement is

the exclusive responsibility of the fLag State.

In the first situation the general rule on jurisdiction over vessels on

the high seas, which is laid down in article 6, para. 1, of the Convention

on the High Seas of 1958, is applicables Article 6, para. 1, provides,13

inter alia, that ships shall sail under the flag of one State only, and that,

save in exceptional cases expressly provided for in international treaties or

in the articles of the Convention on the High Seas, ships shall be subject

to the exclusive jurisdiction of that State on the high seas. As the

fisheries agreements in the first category do not expressly provide for such

an exception, it must be assumed that the enforcement of these agreements is

the exclusive responsibility of the flag State. Any attempt of another State,

also a party to such an agreement, to enforce the provisions of the conven-

tion in respect to foreign fishing vessels on the high seas, would constitute

a violation of this general principle. However, it should be noted that

fisheries conventions without explicit provisions on enforcement, e.~ , the

Black Sea Fishing Convention of 1959 and the Pishing Operations Agreement

»<50 V.N.T.S. 82.

377 U.N.T.S. 203.



of 1964,15 are a small minority of those agreements which establish a

regime for high seas fishing operations.

An example of the second approach to national enforcement is article

IV, para. 1, of the Agreement concerning Fisheries of 1965 between Japan and

16
Korea. This article reads: "The right of control  including the right to

halt and inspect vessels! and jurisdiction in waters outside the exclusive

fishery zone shall be exercised only by the High Contracting Party to which

the ship belongs." This provision can be considered as a formulation

expressis verbis of tha aforenentionag genara1 principle of exclusive juris-

di,ction of the flag State. In a number of other international fisheries

conventions similar provisions have been included. 17

Amendments � Some conventions, which provided for exclusive national

531 U.N.T.S. 213.

4 I.L.M. 1128 �965!.

17
See, ~e.

�967!; art. VIII,
art. 6, Protection
Northwest Atlantic
vention, 1946, 231

art. IX, Atlantic Tuna Convention, 1966, 6 I.L.M. 293
Northeast Atlantic Seals Agreement, 1957, 309 U.N.T.S. 269;
Measures Agreement, 1952, 175 U.N.T.S. 205; art. XII,
Convention, 1949, l57 U.N.T.S. 157; art. 11, Meshes Con-
U.N.T.S. 199.

18 See, p. 21 infrae

enforcement when they came into effect, have been amended, or are being

amended, in such s way that they no longer belong to this group of conven-

tionse Since these amendments have been made, or are being made, in the

framework of international fisheries commissions, they will be reviewed in de-

tail in Section III of this study. Finally, it should be pointed out that18

even in a system of national enforcement, the flag State sometimes has certain

obligations with regard to the way in which it fulfills its responsibility to

enforce. In some conventions, for instance, this State has to report to an



international fisheries commission. These questions will also be discussed

in Section IXI.19

Para. 2. Mutual Enforcement

As has been mentioned above, article 6, para. 1, of the Convention on the

High Seas of 1958 provides that in exceptional cases, express1y provided for

in international treaties, States are entitled to deviate from the general

principle of exclusive jurisdiction of the flag State over vessels on the

high seas. A great number of international fisheries treaties contain such

exceptions. Under these agreements, the parties are entitled to exercise

supervision over all fishing vessels on the high seas under the flag of States,

which are also parties to the agreement, provided that the vessels are en-

gaged in fishing under the convention, and that supervision is exercised in

accordance with the relevant provisions of the convention. The enforcement

of such a convention with regard to a certain vessel on the high seas is, ia

this construction, the responsibi1ity of all States, which are parties to the

agreement and not the exclusive responsibility of the flag State. This system

can be defined as mutual enforcement.

1882 Convention � Befoxe analyaing recent treaty practice, the famous

Convention internationale pour ~ra ler la polite de la pethe dane la mer dn

Nord en dehors des eaux territoriales of 1882 haa to be examined. This
20

treaty csn be considered as the first multilateral convention which incor-

porated a system of mutual enforcement. An older, bilateral example of

such a system is the Regulations for the Guidance of Fishermen, which was con-

cluded by Great Britain and France in 1843. The latter agreement served as

See, p. 21 infra.

20 XX Martens Nouveau Recueil, ser. 2, p. 556; english translation: U.N.
Legislative Series, Laws and Regulations on the Regime of the High Seas, vol.
I, p. 179.

21..Ci.N. Legislative Series, Laws and Regulations in the Regime of the High
Seas, vol. l, p. 238.



a basis for the 1882 North Sea Fisheries Convention which will be discussed

here because of its great importance. In the first part of the treaty, pro-

visions are made for the registration and the marking of fishing vessels

and their equipment; the second part gives rules to be observed by vessels

in carrying out fishing operations; the third part of the convention deals

with its enforcement. The most important provisions in this respect are the

articles XXVII and XXVIII.

Article XXVII places the execution of the regulations respecting docu-

ments of nationality, the marking and numbering of boats and equipment, and

of rules regarding fishing implements which are forbidden, under the exclusive

8 uperintendence of the cruisers of the nation o f each f ishing boat . This

article still represents exclusive national enforcement. However, a system

of mutual enforcement was fa',rpduced in art. XXVIII, which reads: "The

cruisers of all the high contracting parties shall be competent to authenti-

cate all infractions of the regulations prescribed by the present convention,

other than those referred to in article XXVIX, and all offenses relating to

fishing operations, whichever ma be the nation to which the fishermen uilt

of such infractions m~abalon "  aaphasts addsd!. Undar this provision

commanders of cruisers are empowered to enforce the agreement, not only with

regard to vessels of their own nationality, but also with regard to foreign

fishing vessels, provided the flag State of these vessels is also a party to

the convention.

Articles XXIX to XXXXV elaborate this general principle of mutual en-

forcement. Under certain conditions, commanders may board and search fishing

vessels and, if necessary, may take an offending vessel into a port of the

nation to which it belongs. The prosecution of offenses remains in the hands

of the flag State.



New Develo ments " The convention of 1882 was for many years considered

a satisfactory arrangement, although in reality the right of commanders to

inspect foreign fishing vessels was rarely used. However, Great Britain

withdrew from the convention, effective Hay 15, 1964,2 and asked for a can-

ference to discuss certain fishery problems. The main reason for this with-

drawal was that Great Britain wished to establish a larger exclusive fishery

zone than the three-mile belt accepted in article XX of the 1882 convention.

On this request, a conference met in London in 1963 and 1964. Xt adopted the

European Fisheries Convention of 1964, which is primarily concerned with ex-

clusive fishery zones. During the conference a resolution was adopted asking

for a second conference to prepare a new convention "on the general ' ines of

the 1882 Convention." 4 This second conference met in London during certain

periods in 1966 and 1967. Xt adopted the Convention on Conduct of Fishing

Operations in the North Atlantic. This convention ie now open for ratifi»

cation. Since the convention of 1882 will be replaced by the Conduct Conven-

tion of 1967, the former convention will not be discussed further.

Procedures - A first question in analyzing recent treaty practice is

what procedure has been used to establish mutual enforcement. Host agree-

ments provide that the Contracting, Parties shall designate a number of

"authorized officers", "fishery inspectors" or "observers', whose responsi-

Q.lity it is ta supervise the operations of the fishing vessels of all Con-

475 U.N.T.S. 364.

3 X.L.>r. 476 �964!.

3 X.L.N. 473 �964!.

25
London June 1, 1967, 6 I.L.N. 760 �967!, hereinafter referred to as

Conduct Convention of 1967.
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tracting Parties from special fishery patrol ships. Some agreements follow

a different approach, for example, the Whaling Convention of 1946. Under27

paragraph 1  a! of the schedule to this convention, the Contracting Parties

are required to maintain on their own factory ships at least two whaling

inspectors. The possibility of mutual enforcement was introduced on October

9, 1963 on the basis of a x'ecommendation of the International Whaling Com-

mission. Pursuant to this amendment, national inspectors could be supple-

mented with "such observers as the member countries engaged in the Antarctic

pelagic whaling may arrange to place on each other's factory ships." Here,

supervision is exercised, not by inspectors on special fishery cruisers, but

by an exchange of observers on the fishing vessels.

A second example of a different approach is the Alaska Cxab Agreement of

1964 between Japan and the United States. The parties to this convention

�30agreed "to provide opportunity for observation." However, no provision

was made for the appointment of observers, Therefore, it is not clear from

the agreement how this "opportunity" is to be used. A similar, vague pro-

vision has been inserted in article X, para. 2, of the North Pacific Ocean

26
See, ~e , Scheme of Joint Enforcement of the North-East Atlantic Fish-

eries Commission, Annex A to the Report of the Sixth Meeting of the Commission,
Nay, 1968; art. 9, Conduct Convention, 1967, 6 I.L.N. 760 �967!; para. 3,
Crab Agreement, 1965, 541 U.N.T.S. 97; axt. 20, para. 1, Rules for Regulation
Fisheries, Annex I to U.K.-Norway Fisheries Agreement, 1960, 398 U.N.T.ST 189;
art. V, Shrimp Convention, 1958, 358 U.N.T.S. 63; art. VI, North Pacific Fur
Seals Convention, 1957, 314 U.N.T.S. 105; art. VII, Northwest Pacific Ocean
Convention, 1956, 53 A.J.I-L. 763 �959!; art. II, Halibut Preservation Conven-
tion, 1953, 222 U.N.T.S. 77'� art. X, para. 1, North Pacific Ocean Convention,
1952, 205 U.N.T AS. 65.

161 U.N.T.S. 73.

28495

533 U.N.T.S. 31.

30
Id., para. 4.
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31
Convention of 1952 between the United States, Canada and Japan relating

to enforcement of conservation measures in areas, in which one of the Con-

tracting Parties has to abstain from fishing.

The procedure for the designation of authorized officers is laid down

in more detail in the national legislation of the Contracting Parties.
32

International fisheries conventions usually do not define the terms "author-

ized officer", "fishery inspector" or "observer". A general requirement is

that authorized officers must carry documents of identity and that their

vessels must show a special flag or pennant. In modern treaty practice33

fishery inspectors do not necessarily belong to the navy of the appointing

State. The aforementioned North Sea Fisheries Convention of 1882 took a

different position. Article XXVI provided that the superintendence of

fisheries should be exercised by vessels belonging to the national navies of

the parti'. An exception was made in Belgium, which had at that time no

fleet. The modern approach is illustrated by an amendment to this provision,

34
which was made in 1955. Under this additional agreement, naval vessels

used for exercising supervision of the fisheries under the l882 convention

might be replaced by other State-owned vessels, commanded by a specially

appointed officer, if the necessity to do so should arise. In this connection

reference must be made to a questionnaire concerning the implementation of

the Whaling Convention, which was sent to all Contracting Parties by the

205 U.N,T.S. 65.

32 See, ~e. .~ Canadian Pacific Fur Seals Convention Act, 1957 Can. Stat.
c. 31, art. 2; United States' Fur Seal Act of 1968, 16 U.S.C. 5 1182  Supp,
III, 1968!.

33
See, ~e., para. 3 and 2, Scheme of Joint Enforcement of the North-

East Atlantic Fisheries Commission, Annex A to the Report of the Sixth
Meeting of the Commission, Hay, 1968.

33.0 U.N.T.S. 145.
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International Whaling Commission. From the answers to this questionnaire, it

is clear that the whaling observers of most countries are civil employees
'45

of the respective departments ef fisheries.

Powers � As has been mentioned above, the general responsibility of

fishery inspectors is to observe whether or not the provisions of a fisheries

agreement are being carried out by fishery vessels on the high seas. Under

a system of mutual enforcement this responsibiH.ty refers to the fishing

vessels of all Contracting Parties. As far as the authority of inspectors

is concerned, a distinction must be made between their powers prior to the

establishment of an infraction on the provisions of the convention and their

authority after the discovery of such an infraction.

Regarding the Erst situation, article 9 of the Conduct Convention of

36
1967 contains detailed provisions. Paragraph 5 of article 9 stipulates

that "if an authorized officer has reason to believe that a vessel of any

Contracting Party is not complying with the provisions of the Convention,

he may identify the vessel, seek to obtain the necessary information from

the vessel szd report." Moreover, "if the matter is sufficiently serious, he

may order the vessel to stop and, if it is necessary in order to verify the

facts of the case, he may board the vessel for enquiry and report "

Similar provisions have been inserted in other fisheries agreements. In38

35 See, Appendi~ VXX to the Third Report of the International Whaling
Commission, l951-52.

6 I.L.H. 760 �967! .

37
Id., at 762.

38
See, ~e., Scheme of Joint Enforcement of the North-East Atlantic

Fisheries Commission, Annex A to the Report of the Sixth Meeting of the
Commission, Nay, 1968; para. 3, Crab Agreement, 1965, 541 U.N.T.S. 97:
art. VXI, Northwest Pacific Ocean Convention, 1956, 53 A.J,l.L. 763 �959!;
art. X, para. 1  a!, North Pacific Ocean Convention, 1952, 205 U.N.T.S.
p. 65.

-14-



most systems of mutual enforcement inspectors have, prior to the discovery

of an infraction, a power to investigate the conduct of fishing vessels.

The details of this general authority differ from arrangement to arrangement.

A number of restrictions are imposed on fishery inspectors when they

carry out an investigation. This is already clear from paragraph 5 of article

9 of the Conduct Convention of l967, mentioned above: the inspector must have

a reason to assume that a violation of the convention has occurred, even if

he wants only to identify the vessel; he may only seek to obtain only the

necessary information; the matter must be serious in order to entitle an

inspector to stop a vessel and he may board s vessel only if ~ecessars.

Furthermore, paragraph 7 of article 9 of the Conduct Convention of 1967 pro-

vides that a fishing vessel may not be ordered to stop while engaged in

fishing operations, except in an emergency situation. Paragraph 8, finally,

stipulates that "an authorised officer shall not pursue his enquiries further

than is necessary ..." and that he always must act "in such a manner that

�39
vessels suffer the minimum interference and inconvenience." In Annex VI

to the agreement, detailed rules for inspection are laid down, especially

concerning the documents of identity of inspectors snd concerning their re-

ports. From this survey it is clear that in the Conduct Convention of 1967

strong limitations are imposed upon authorised officers in the discharge of

their responsibilities.

Other arrangements take a more liberal position with regard to these

restrictions. The Scheme of Joint Enforcement, for instance, does not re-

quire that the inspector must have a reason to believe that a vessel is not

complying with the convention if he;;ants to board the vessel for investiga-

40
tion. It is difficult to compare the several provisions because most

6 I.L-H. 763 �967! ~

40Para. 4.



agreements are less detailed with regard to the powers of inspectors than

the Conduct Convention of 1967 and the Scheme of Joint Enforcement. Generally

speaking, most conventions contain two restrictions on the power of an in-

spector to investigate: �! that he must have reasonable cause to believe

a vessel is violating the convention; and �! that he must show documents

of identity when boarding a vessel.

Concerning the powers of authorised officers after the discovery of an

infraction, treaty practice shows a great discrepancy, Some agreements make

provision only for a very limited authority, whereas other conventions give

extensive powers. An example of the first approach is the Conduct Convention

of 1967. As has been mentioned, under this convention authorized officers

are required to submit reports on inspections. They do not have extra

powers if they discover a violation of the convention during such an in-

spectioa. Inspectors can only report an infraction without being empowered

41
to take any further action. Other arrangements take the same position.

The Scheme of Joint Enforcement goes somewhat further by providing that a

fishe~ inspector shall affix a mark and may take photographs of nets used

42
in violation of the convention. It indicates also explicitly where an

inspector has to send his report if he discovers an infraction: to his own

State, to the competent authorities of the flag State of the offending

vessel, and to any inspection vessel of this flag State known to be in the

vicinity. Some fisherisn agreements provide for more extensive powers after

41
See, ~e., para. 5, Scheme of Joint Enforcement of the North-East

Atlantic Fisheries Commission, Annex A to the Report of the Sixth Meeting
of the Commission, Hay, 1968; para. 3, Crab Agreement, 1965, 541 U.N.T.S.
97; art. 23, Rules for Regulation Fisheries, Annex I to the U,K.-Norway
Agreement, 1960, 398 U.N.T.S. 189.

42
Para. ll and 12.
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the discovery of an infraction. An example is article X, para. 1  b! of

the North pacific Ocean Convention of 1952 between the United States, Canada

and Japan. This article provides, inter alia, that if a person or a fishing43

vessel is "actually engaged in operations in violation of the provisions of

this Convention, or  if! there is reasonable ground to believe was obviously

so engaged immediately prior to boarding of such vessel by any such official,
44

the latter ma arrest or seize such erson or vessel"  emphasis added!.

Other agreements contain more or less identical provisions. It is interest-45

ing that this power to arrest and seize appears to be confined to conventions

with regard to the Pacific Ocean, whereas arrangements for the Atlantic Ocean

are satisfied with the authority to report infractions. Xn most Pacific

Ocean conventions" it is laid down that in case of an arrest or seizure the

State to which the person or vessel in question belongs must be notified,

and that the arrested person or the seized vessel must be delivered as

promptly as practicable to the authorized officials of his or its State.

Only in exceptional cases and under conditions agreed upon by both States

involved, maythe'.arrested person or the seized vessel be kept under sur-

veillance in the territory of the State making such arrest or seizure.

Priorit Pla State - In concluding the discussion of treaty provisions

regarding mutual enforcement, it should be pointed out that even in a system

of mutual enforcement the flag State remains the most important agency for

the enforcement of the agreement. This is clear from the practice of in-

spection on the high seas. Under the North Sea Pisheries Convention of 1882,

205 U.N.T.S. 65.

44 Id., at 92.

45 See, ~e.., art. V, para. 1, Shrimp Convention, 1958, 358 U.N.T.S.
63; art. VI, para. 2, North Pacific Pur Seals Convention, 1957, 314 U.N.T.S.
105; art. VII, para. 2, Northwest Pacific Ocean Convention, 1956, 53 A.J.I.L.
763 �959!; art. II, para. 1, Halibut Preservation Convention, 1953, 222
U.N.T.S. 77.
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for instance, inspection of foreign fishing vessels has been virtually non-

existant. This situation has its basis partly in the provisions on enforce-

ment in fisheries convention.

In the first place, many agreements emphasize the role of the flag

State . As has been mentioned frequently, article 9 of the Conduct Conven-

tion of 1967 creates a system of mutual enforcement. However, the preceding

article states explicitly that each Contracting State shall take such

measures as may be appropriate to enforce the convention with regard to its

vessels and gear. Thus, the convention first emphasizes national enforce-46

ment and then introduces mutual enforcement in a following article. This

sequence can also be found in other conventions,
47

A more substantial argument for the primacy of the flag State in a

system of mutual enforcement is that in some agreements inspectors of the

flag State have a certain priority over inspectors of the other Contracting

Parties. For example, paragraph 12 of article 9 of the Conduct Convention

of 1967 reads: "An authorized officer shall not exercise his powers to

board a vessel of another Contracting Party if an authorized officer of that

�48
Contracting Party is available and in a position to do so himself." The

provision that an arrested person or seized vessel must be delivered as

promptly as possible to authorized officers of the State to which he or it

belongs, can be considered in the same light.

The third and most important argument for the primacy of the flag State

is that all f isheries agreements, which create mutual enforcement, expressly

6 E.L.N. 762 �967!.

47
See, ~e , art. IX, para. 2, and art. X, North Pacific Ocean Conven-

tion, 1952, 205 U.N.T.S. 92.

48
6 I.L.N. 763 �967!.
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reserve to the flag State the right to prosecute an offending vessel and to

impose penalties. For instance, article X, para. 1  c!, of the North Pacific

Ocean Convention of 1952 provides: "Only the authorities of the Party to

which the abovementioned person or fishing vessel belongs may try the offense

�49
and impose penaltim therefore� " It is interesting that during the tenth

meeting of the International Whaling Commission the precise meaning of a

similar provision in the Whaling Convention of 1946 was discussed. Article

IX, para. 3, of this convention reads: 'V'rosecution for infractions against

or contraventions of this Convention shall be instituted by the Government

having 5urisdiction over the offense." New Zealand raised the question�50

whether this provision meant "that a prosecution must be taken whenever an

infraction occurred or merely that if a prosecution was instituted it must

�51
be taken by the appropriate Government." The Contracting States were in-

vf.ted to send a statement of their position. At the eleventh meeting of the

52
conission, the second interpretation was accepted.

Nany conventions make arrangements to facilitate the prosecution by the

flag State or the national State, ~e. .. that witnesses and evidence under

control of any of the Contracting Parties must be delivered as promptly as

possible to the party having !urisdiction to try the offense. The Scheme53

of Joint Enforcement and the Conduct Convention of 1967 are also in this

respect themost detailed arrangements. They stipulate that no party is

obliged to give a report of a foreign authorized officer a higher evidential

49
205 U.N.T.S. 94.

50
161 U.N,T.S. 84.

51 Tenth Report of the Commission, 1958-1959, p. 16.

52
Eleventh Report of the Commission, 1959-1960, p. 20.

53
See, ~e, art. VXI, para. 3, Northwest Pacific Ocean Convention,

1956, 53 A.J.I.L. 763 �959! .
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value than it would possess in the officer's ovn country.
54

Most conventions do not contain provisions on the settlement of infrac-

tions by the flag State. Therefore, this State can in principle act at its

ovn discretion. Sometimes it must report to an international fisheries

commission. This will be discussed in the next section. An obligation to

report to the other Contracting Parties is included only in article VI,

para. 6, of the North Pacific Fur Seals Convention of l957 between Canada,

the United States, Japan and the Soviet Union. This provision reads: "Full

details of punitive measures applied to offenders against the prohibition

shall be communicated to the other Parties not later than three months

after applicaticn af th penalty." ir55

Para. 3. International Enforcement

Until now no international organisation is responsible for the enforce-

ment of s fisheries agreement, An attempt to establish such a system has

been made by the International Whaling Commission. As the proposed regu-

lation was not put into effect, it will not be discussed here but in section

III.

54
Para. 8, Scheme of Joint. Enforcement of the North-East Atlantic

Fisheries Commission, Annex A to the Report of the Sixth Meeting, Hay, l968;
art. 9, para. ll, Conduct Convention, 1967, 6 I.1..M. 760  L967! .

55
314 U.N.T.S. 111.

56
See, p. 25 infra.
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Section III. The Puaction of International Fisheries Commissions in the

Enforcement of Fisheries reements.

Para. l. Functions Not Based oa ecial Treat Provisions

This paragraph will examine those aspects of the role of fisheries com-

missionsns with regard to the enf orcemeat o f f isheries agre emeats which are

aot based on special provisions in the convention. A commission has, or caa

have, a functfon in enforceaant evan ff sn agreenent does not nate exfreeefe

verbis provision for certain responsibilities.

Existence Commission - First, the mere existence of a commission can

have aa effect on enforcemeat. The number of infractions of high seas fish-

ing regulations will, as a general rule, decrease if fishermen are of the

opinion that these regulations are !ustifiable and affect fishermen of other

nations in the same way aad to the same extent. International fisheries

commissions can contribute much to this opinion. Ia some commissions, for

instance, the fishing industry has aa important voice in the process of formu-

lating the regulations. An example is the Interaatioaa3. Pacific Halibut

Commission. This commission has always discussed proposed regulations with

representatives of the halibut industry. By using such a procedureg
57

regulations are made acceptable, not only to the scientists of the c~ssion,

but also to the fishing industry. In such a situation the fishing i3eet will

be more inclined to comply with the regulations than if these rules were

imposed without prior consultation. The result may be a decrease ia the

number of infractions. There is another reason why fisheries commissions,

by the fact of their existence, caa have a positive effect on eaforcemeat

problems. Most conventions provide that commissions must base recommendations

57 See, ~e. .. Report of the Commission, number 49, 1968, p. 6 aad 7.



for regulations, as far as practicable, on the results of scientific in-

58vestigations. This requirement may make regulations more acceptable co

fishermen because it can be considered a guarantee of the objective char-

acter of the limitations imposed upon the fishery. Also, this provision

makes it necessary for the commission to collect statistical data, ~e.

from the catch records of the masters of fishing vessels. Sometimes staff

members of the commission meet the vessels when they return to port and

inspect the catch in order to collect scientific information. In other59

cases staff members conduct investigations from special research vessels on

60the fishing grounds. All these activities refer to scientific research,

but may have at the same time an effect on the enforcement of the convention.

A captain of a fishing vessel, for example, will be less inclined to catch

undersized fish, if he knows in advance that his catch will be inspected

in port for scientific reasons The relation between the collection of

scientific information aad enforcement was recognised negatively by a

Norwegian proposal at the fourth' meeting of the North-East Atlantic Fisheries

Commission in 1966. Norway urged the commission that the collection of

scientific material on mesh sises be undertaken by scientists and not by

enforcement inspectors, in order to avoid the refusal of fishermen to co-

61
operate.

58
See, ~e. .. art. 6, para 1  d!, North-East Atlantic Convention 1959

486 U6 U-N.T-S. 1S7; art. VIIZ, para. 1  a!, Atlantic Tuna Convention, 1966,
6 I.L.N. 293 �967! .

59
See, ~e , Annual Report of the Inter-American Tropical Tuna Com-

mission, 1967, p. 52 '

60
See, ~e, Report of the International Pacific Halibut Commission,

number 49, 1968, p. 1S.

61
Report of the Fourth Meeting, May, 1966, p. 8.



Discussions � Apart from this more or less psychological relation be-

tween fisheries commissions and enforcement, commissions have broad powers

'to discuss matters related to the objectives of the convention. Many agree-

ments contain a clause, similar to article IX of the Northwest Atlantic

Convention of 1949, which reads: "The Commission may invite the attention

of any or all Contracting Governments to any matters which relate to the

objectives and purposes of this Convention." It may be assumed that under�62

this provision the International Commission for the Northwest Atlantic

Fisheries has, and has always hsd, the authority to discuss enforcement

problems and "to invite the attention" of the parties thereto.

Even without such a provision, commissions in this category have some-

times discussed enforcement. questions. An example can again be found in the

International Pacific Halibut Commission, This commission frequently serves

in this paragraph as an example because it has no responsibilities under

the system of mutual enforcement introduced by the convention. Nevertheless,

it has been concerned with enforcement problems on many occasions. In one

of its reports the commission notes, for instance, that "with the present

effectiveness of enforcement ... the iU.egally caught poundage is judged

to be at nearly the minimum that can be expected of any fishery situation." <c63

A similar remark was made by the International Pacific Salmon Commission,

64
also a commissionwithout enforcement responsibilities under the convention.

62
157 U.N.T.S. 157; see, also, art. I, para. 2, Tropical Tuna Com-

mission Convention, 1949, 80 U.N.T.S. 3; art. XV, para. f, Northwest
Pacific Ocean Convention, 53 A.J.I.L. 763 �959!.

63
Report of the Commission, number 33, 1962, p. 12.

64
Annual Report, 1952, p. 21.
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In the previous section another example. of a discussion on enforcement was

65
given. There the purpose was to clarify sn ambiguous provision in the

International Whaling Convention of 1949.

fisheries commission to become involved in enforcement, in the absence of

special treaty provisions. Some commissions have the authority to make

recommendatias to the Contracting States for the regulation of high seas fish-

ing operatioxa This is of interest from the point of view of enforcement, ~

because a commission can incorporate enforcement aspects either in its pre-

paratory discussions or in the recommendation itself. The commission, in

doing so, has of course to accept the general provisions on enforcement of

the agreement.

Here again the International Pacific Halibut Commission provides an

example. The regulations accepted by the parties on the basis of recommen-

dations of this commission include, inter alia, closed seasons for certain

areas of the hLgh seas in the Northern Pacific Ocean. At its meeting in

February, 1962, the commission decided to recommend a change in the opening

and closing hour of the fishing season from 6:00 a.m. to 6:00 p.m. in order

"to facilitate air patrol in all areas." At the same meeting the commis-�66

sion went even further by making concrete proposals on the procedure of

inspection. It recommended to the Contracting States that vessels returning

from an open area through a closed area should have their equipment sealed

by an enforcement officer in Sand Point, Alaska, and that this seal could be

broken only by an enforcement officer at the port of sale, prior to un-

65
See, p. 14

66 Report of the Commission, number 33, 1963, p. 10.
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loading. This system reduced the ability of vessels to violate the closed67

season regulations during their transit through the closed area.

Another example of a commission including enforcement aspects in its

recommendations for regulation is the international Commission for the North-

vest Atlantic Fisheries. This commission established a special Ad Hoc Com-

mittee to study a United States' request for a 10K per annum exemption on

the haddock regulation. The committee was instructed to include in its

analysis the enforcement problems of such an exemption.
68

Summarizing this paragraph it may be said that fisheries commissions,

even if they have no special responsibilities in this respect under the con-

vention, have been involved frequently in questions of enforcement. The

annual reports of most commissions reflect some involvement with regard

to enforcement. An exception seems to be the North Pacific Fur Seal Com-

69
mission, established by the North Pacific Fur Seals Convention of 1957.

Para. 2. The Punctions of Fisheries Commissions Within an Hxistin stem

of Eaforcement.

This paragraph will analyze those provisions in fisheries agreements

which give explicit responsibilities to commissions concerning enforcement

to the extent that these responsibilities are within the limit of the existing

system of enforcement. The authority to amend a system or to make proposals

for a new one will not be discussed here, but in the next paragraph.

~Re orts - It has been eentioned above that the p tte arto othe North

Pacific Fur Seals Convention of 1957 must communicate to the other Contracting

67
Id., at 10.

68
Annual Proceedings, 1955-1956, p. 15.

69
314 U.N.T.S. 105.
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70
Parties full details of punitive measures applied to offenders. This pro-

vision is exceptional. In all other cases where States are required to report

on the punishment of offenses, the report must be sent to an international

fisheries commission and not to the other parties. This first function of

commissions within the framework of an existing system of enforcement can

be illustrated by referring to arti.cle IX, para. 1, of the Atlantic Tuna

71
Convention of 1966. It provides that the Contracting Parties agree to

take all action necessary to ensure the enforcement of the convention and

that each party "shall transmit to the Commission, biennially or at such

other times as may be required by the Commission, a statement of the action

taken by it for these purposes." Similar provisions have been laid down;72

73
in a number of other conventions. Some of these provisions require States

to submit their reports at regular intervals, whereas other agreements stip-

ulate that States must report on any action taken with regard to implemen-

tation and enforcement. I.t may be assumed that this general obligation to

report refers especially to information on infractions and their punishment.

The terminology of the International Whaling Commission of 1946 limits the

scope of reports exclusively to this subject.

70 See, p. 20 ~su ra

6 I.L.N. 293 �967! .

72 Id., at 297.
73

See, ~e ., art. 13, para. 2, North-East Atlantic Convention, 1959,
486 U.N.T.S. 157; art. VI, para. 4, Northwest Pacific Ocean Convention,
1956, 53 A.J.I.L. 763 �959!. �art. IX, para. 2, and art. X, para. 2, North
Pacific Ocean Convention, 1952, 205 U.N.T.S. 65; art. XII, Northwest
Atlantic Convention, 1949, 157 U .N.T.S. 157; art. IX, para. 4, Whaling
Convention, 1946, 161 U.N.T.S. 73.
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How successful were these provisions in practiceP The discussion will

concentrate on the activities of the International Whaling Commission, of the

North-East Atlantic Fisheries Commission and of the International Commission

for the Northwest Atlantic Fisheries.

One of the first actions of the international Whaling Commission was the

adoption of a standard form, to be completed by the Contracting States when

reporting on infractions. The completed form must be submitted to the com-

mission sufficiently in advance of the annual meeting in June/July. This

standard form, as amended at the third meeting of the commission, has been

75
attached to the Second Report of the Commission Contracting Parties must

supply, inter alia, the following information: �! the manner in which in-

spection waa carried out in the period, covered by the report; �! whether

any factory ships or whale catchers operated in prohibited areas; �! the

number of whales taken in violation of the convention; �! each instance where

complete utilization of whales taken was not effected; and �! the number of

whales remaining in sea in excess of 33 hours from the time of killing.

States received the information necessary for answering these questions from

their inspectors on the factory vessels. The form has been amended from76

time to time by the commission. The Whaling Commission haa also, when77

necessary, reminded States of their obligation to supply information. Thus,78

the Whaling Commission has laid down and maintained deta&ed rules to be

observed by States when reporting to the commission.

74
Eleventh Report of the Commission, 1959-1960, p ~ 20.

75
1950-1951, p. 13.

76
Para. 1  a!, Schedule to the Convention, 161 U.N.T.S ~ 90.

77
See. ~e.., Fifth Report of the Commission, 1953-1954, p. 13.

78
See, ~e, Third Report of the Commission, 1951-1952, p. 17 ~
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This commission has also used another method to receive information from

the Contracting Parties on the enforcement of the convention, At the second

meeting it was decided to send a questionnaire to the parties to obtain in-

formation on the legislation for the implementation of the canvention. Nost

questions on this questionnaire dealt directly with enforcement. The answers

79
received on the questionnaire were attached to the Third Report and the

Fourth Report of the Commission. The commission has from time to time re-80

quested Governments to submit revisions of their answers in order to keep
81

the available information up to date. These actions are based oa a pro-

vision in the schedule to the Whaling Convention of 1946, which requires

parties to deliver to the commission copies of official laws and regulations

relating to whales and whaling.
82

The question arises how the International Whaling Commission has handled

the information it received from the Governments. According to Rule XVIII

of the rules of procedure of the commission it is the responsibility of the

Technical Committee of the commission to review the annual reports on in-

fractions submitted by Governments. For this purpose the Technical Com-83

mittee has established each year a special Subcommittee an Infractions. The

subcommittee reviews tie reports of the Contracting Governments and reports

79
1951-1952, pp. 29-39.

80 1952-1953, pp . 28-31.

81 See, ~e... Thirteenth Report of the Commission, 1961-1962, p. 22.

82
Para. 15, 161 U.N.T.S. 94.

83
Third Report of the Commission, 1951-1952, p. 4.
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its findings to the Technical Committee. This committee in its turn reports

to the plenary commission. The results of this procedure are being summarized

in the annual reports of the Whaling Commission by a brief survey of the

discussion at the meetings and by a "Summary of Infractions" appended to the
84

reports.

The outlined procedure is not only a formality. The commission has on

occasion expressed concern about an increase in the number of infractions 85

and has also reminded States of their obligation to maintain adequate in-
86

spection. Illustrative in this connection is an incident involving the

"Olympic Challenger", a factory vessel which operated until 1956 under the

flag of Panama. At the seventh annual meeting in 1955 it was noted by the

commission that no infraction returns had been received from Panama. At the

same time Japan and Norway accused the 'Olympic Challenger" of having seri-

ously and repeatedly violated the whaling regulations. This matter was

discussed extensively by the commission. The representative of Panama

stated that the inspectors on board the "Olympic Challenger" were competent

and trustworthy. Nevertheless, he had to promise to take up the whole

question with the appropriate authorities in Panama and to report to the
81commission. This affair lost much of its urgency by the sale of the

"Olympic Challenger" to Japan.

84
See, ~e... Eighteenth Report of the Commission, 1966-1961, p ~ 19

and p. 76.

85
See, ~e., Seventeenth Report of the Commission, 1965-1966, p. 19

and p. 23.

86
See, ~e., Thirteenth Report of the Commission, 1961 1962' p 22.

81
Seventh Report of the Commission, 1955-1956, p. 5 and p. 11.



The approach of the North-East Atlantic Fisheries Commission and of the

International Northwest Atlantic Fisheries Commission has much in common with

that of the Whaling Commission. The North-East Atlantic Fisheries Commission

established an Infractions Committee at its first meeting in September,88

1963. Reports of the Contracting Parties, submitted under article 13, para.

2, of the convention, are reviewed by this committee for report to the plenary

commission. On the basis of this report the commission discusses the number

and the character of the infractions and the situation with regard to in-

spection. A summary of these discussions can also be found in the annual

89
reports. If it considers inspection by a country inadequate, the commis-

sion does not hesitate to express its concern. For instance, the Report of

the Sixth Meeting in May, 1968, states: "Some countries however still did

not carry out inspection at sea and the Commission hoped they would do so

in the future. �90

It is of interest that the parties to the North-East Atlantic Convention

of 1959 submit reports to the commission not only concerning inspection on

the high seas, but also with regard to inspection in national waters. At its

third meeting the commission adopted a resolution to this effect, which said

in part: "that Contracting States should, within the limits of their respec-

tive Jurisdiction, inspect foreign vessels to ascertain whether they are «m-

plying with the Commission's recommendations, and shall report to the Flag

State and to the Cammission the result of the inspection." The commission, i91

88
Report of the First Meeting, September, 1963, p. l.

89
See, ~e., Report of the Sixth Meeting, May, 1968, p. 17.

90
Id., p. 17.

91
Report of the Third Meeting, May, 1965, p. 6.
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by adopting this resolution, considerably enlarged the scope of the obligation

of States to report.

The International Commission for the Northwest Atlantic Fisheries has

collected information on infractions with the help of a "Summary of Infrac-

tions", to be completed by the Contracting Parties under article XII of the

convention. This information is discussed in a special ad hoc committee,

92
established for the first time in 1958.

Recommendations � The aforementioned recommendation of the North-East

Atlantic Fisherim Commission illustrates a second function of fisheries

commissions with regard to enforcement within an existing system: the power

to make recommendations, An example of this function is article VII, para.

93
f, of the Agreement concerning Fisheries of 1965 between Japan and Korea.

Under this provision the Joint Commission may make recommendations concerning

the enactment of schemes of equivalent penalties. A similar clause can be

found in the North Pacific Ocean Convention of 1952 between Japan, Canada and

94
the United States. Some conventions contain more extensive powers to make

recommendations on enforcement. However, since these powers include the

authority to make proposals to change the existing system or to adopt a new

one, the discussion of these provisions will be postponed to the next para-

graph+

Fisheries commissions, in discussing enforcement problems, have fre-

quently made requests" or "suggestions" to the parties without adopting

92
Annual Proceedings, 1957-1958, p. 12.

93
4 I.I.M. 1128 �965!.

94
Art. III, para. d, 205 U.N.T.S. 86.



formal resolutions. An example is a request of the International Whaling

Commission to circulate the reports on infractions to the masters of the

expeditions in order to inform them of the statistics of their colleagues.
95

The Znternatinnal Commission for the Northwest Atlantic Fisheries has, by

using this procedure, established a system for the exchange of national

enforcement officers. This informal, but important function of fisheries96

commissions has been expressly recognized by the Scheme of Joint Enforcement

of the iVorth-East Atlantic Fisheries Commission. Under para. 9  i! of97

this scheme the commission may make "suggestions" concerning the coordination

of enforcement operations. A commission can also request more extensive

powers. This was done by the Northwest Atlantic Fisheries Commission, which

at its twelfth annual meeting asked the parties "to give further considera-

tion ... to the possibility" of introducing a provision in the convention

empowering the commission to make recommendations on the system of enforce-

98
ment .

Executive functions � Finally, the question must be asked whether

fisheries commissions have executive responsibilities in an existing system

of enforcement. Until now, only the North-East Atlantic Fisheries Commission

has certain functions in this respect under the Scheme of Joint Enforcement.

lt is provided, for instance, that Contracting Parties must notify the com-

95
Ninth Report of the Commission, 1957-1958, p. 18.

96
See, ~e. .. Annual Proceedings, 1967-1968, p. 2l.

97
Annex A to the Report of the Sixth Neeting, May, l968.

98
Annual Proceedings, 1961-1962, p. 12.
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mission of t'.renames of fishery inspectors and of vessels used for inspec-

The form of the documents for the identity of inspectors and the99

form of their reports must be approved by the commission. The same pro-100

vision has been made with regard to the identification mark, which is affixed

101by inspectors to nets used in contravention of the regulations. Nore im-

portant is that the commission must receive a copy of each report by an in-

spector concerning the inspection of a vessel. The most important pro-102

vision is laid down in paragraph 9  i! which requires Contracting Parties to

inform the commission by Harch 1 of each year of their provisional plans for

participation in the arangements of the scheme during the following year.

The commission is responsible for coordination. It may discuss these plans

and make the "suggestions" ~

In concluding thS paragraph it should be pointed out that not all com-

missions have made the fullest use of their powers within the limits of a

certain system of enforcement. The Contracting Parties to the North Pacific

Ocean Convention of 1952 are also required to report to the International

103North Pacific Fisheries Commission on action taken for the enforcement

of the convention. However, in the annual reports of the commission no

reference can be found either to these reports or to any discussion on en-

forcement problems. It appears that in this respect. the commission has not

used all its powers. The only information on enforcement found in the annual

reports of the International North Pacific Fisheries Commission concerns two

Para. 1 and 2.

100
Para. 3 and 5.

101
Para. 11.

l02
Para. 5.

103 Art. IX, para. 2, and art. X, para. 2, 205 U.N.T.S. 92, 94.



repaints of the Executive Mrector with regard to penalties fpr violations of

104
the convention.

9

~a«3 The Powers of . 1 heries Commissions to !".ake Pecormendations Re-

ardi the S stem of Enforcement

Zn this paragraph attention will be given to the authority of inter-

national fisheries commissions to make proposals, either for changing the

enforCement system adopted by the convention, or for introducing a new sys-

tem. The powers discussed in the previous paragraph were more restricted

since the commission was working within the framework of a given system.

Here the commission may propose modification of this framework or may con-

struct a net one.

Tree rovisions � The most distinct provision in this respect has

been inserted in the North-East Atlantic Convention of 1959. Article 13,

para. 3, of this agreement reads in part: "The Commission may by a two-

thirds ma!ority make recommendations for, on the one hand, measures of

national control in the territories of the Contracting States snd, on the

other hand, national and internationaL measures of control on the high

�106
seas ~ ~ ." The Netherlands Government considered this provision ao im-

portent, that in ratifying the convention it made, a reservation to the effect

that recommendations of the commission for regulation vquld not be acceptable

107
to it unless a system of enforcement hler been proposed by the commission.

The Netherlands, together with Belgium, stressed this position again in the

108commission. SimiLar provisions can be found in a number of other fieh-

104 Annual Report for 1957, p. 3; id., 1959, p. 3.

105
486 U.N.T.S. +7

Id., p. 172.

107 1962 Netherlands Tractatenblad No. 127, p. 2 ~

108 See, ~e , Report of t'4e Special Meeting, November, 1966, p. 1.



109
eries agreements.

The opposite approach has been followed in article IX, para. 3, of the

Atlantic Xuns Convention of 1966, which reserves ~ex ressis verbis to the110

Contracting States the right to establish a system of enforcement. The In-

ternational Commission for the Conservation of Atlantic Tuna has no power

in this respect.

The authority of some commissions to make recommendations on the system

of enforcement is not based on the original convention but on later amend-

lllments. A first example is the International Whaling Convention of 1946.

Under the original convention, the International Whaling Commission had no

power to make this kind of proposal. On November 19, 1956, a "Protocol to

the International Whaling Convention" was signed in Washington . This112

protocol amended, inter alia, paragraph 1 of article V of the convention in

such a way that the commission became empowered to make recommendations on

"methods of inspection." The protocol entered into force on May 4, 1959. A

similar amendment has been made by the "Protocol to the International Con-

vention for the Northwest Atlantic Fisheries, relating to measures of con-

trol," signed on November 29, 1965 in Washington. By this protocol article113

Vlllh para. 5. of the convention was modified by adding a clause under which

the International Commission for the Northwest Atlantic Fisheries became

109
See, ~e , art. VII, para. h, Agreement concerning Fisheries, 4

I.L.M. 1128 �965!; art. IV, para. c, Northeast Atlantic Seals Agreement,
1957, 309 U.N.T.S. 269.

6 I.L.M. 293 �967! .

161 U.N.T.S ~ 73 ~

112
338 U.N.T.S. 366.

1135 I.L.M. 719 �966!- -35-



authorised to make on its own initiative proposals for national and inter-

national measures of enforcement on the high seas. These amendments were

made at the. request of the commission. At the next meeting in June, 1963,114

the commission elaborated its request in a detaiLed proposal for amendment

of the convention. This protocol to the Northwest Atlantic Convention
115

entered into force on December 19, 1969.

Practich - Now attention will be focused again on the question how fish-

eries commissions have used their powers. Here again emphasis will be on

the North-East Atlantic Fisheries Commission and on the International Whaling

Commission. At its second meeting the North-East Atlantic Fisheries Com-

mission agreed on the need for a system of "international" enforcement. 116

It must be pointed out that here a difference in terminology exists between

the commission and the present study. Speaking about "international enforce-

ment," the commission had in mind enforcement by all Contracting States with

regard to all vessels under the flag of such States. In this study such a

system hm been called "mutual enforcement." The term, "international en-

forcement, has been reserved for enforcement by an international body.1I 117

It is interesting to note that the final result of the activities of the com-

mission was called "Scheme of Joint Enforcement" and not "Scheme of Inter-

national Enforcement"  emphasis added! .

114
See, p. 31

115
Annual Proceedings, 1962-1963, p ~ 17-

116
Report of the Second Meeting, May, 1964, p. 5.

117 See, p. 2 ~su ra.
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At its second meeting the commission also established a special com-

mittee to study the troblems involved in the introduction of "international

enforcement." A first report was received by the commission at the third

meeting. The commission discussed it and gave some instructions to the

special committee. A second report was submitted to the fourth meeting

of the commission. This second report included a first Draft Scheme of119

Joint Enforcement and Draft Instructions to Inspectors. After discussing

the report, th commission reached the conclusion that it had insufficient

time to consider all the matters requiring detailed examination and that a

special meeting was necessary. The first special meeting was held in

November 1966 . A second special meeting convened immediately prior to the

regular fifth meeting of the commission. The result of these two special

sessions was a Revised Draft Scheme of Joint Enforcement, in which the

former Instructions to Inspectors were included. This Revised Draft120

Scheme was discussed during the fifth meeting and, after some amendments,

it was adopted and formally recommended to the Contracting Parties to become

effective on January 1, 1969.

At the following meeting in May, 1968, the commission reaffirmed its

recommendation, made arrangements regarding the obgections lodged by some

countries and acceptai the fact that the scheme could not become effective

until January 1, 1970. Finally, at the seventh meeting in May, 1969~122

118
s.eport of the Third Meeting, May, 1965, pp. 4-5-

119
Report of the Fourth Meeting, Nay, 1966, pp.'6-7.

120
Report of the Fifth Meeting, May, 1967, p. 79-

121
Id., pp. 23-26.

122
Report of the Sixth Boating,. Nay, 1968, p. 8.
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the commission maintained its position that the scheme should be put into

force on January I, 1970. However, as some countries had difficulties in

obtaining the necessary legal powers, the commission agreed that these

countries should notify the secretariat of the date at which they would

be able to implement the scheme and that operation of the scheme would be

suspended with regard to these States until July 1, 1970.123

The scheme was not recommended unanimously. At its sixth meeting the

c~ssion made arrangements with regard to the formal ob]ections to the

124
scheme, lodged under article 8 of the convention. These arrangements were:

�! that between the U.S.S.R. and other Contracting Parties the provisions

of the scheme relating to inspection of gear below deck and of catch would

be inoperative; �! iden poland, with regard to inspection of gear and

catch below deck; and �} idem, Sweden, regarding gear and catch below deck

until January 1, 19l2. The provisions of the scheme are thus not uniformly125

applicable. In co~eluding this discussion of the Scheme of Joint Enforcement,

it may be pointed out that the International Commission for the Northwest

Atlantic Fisheries - since December 19, 1969, competent to make recommenda-

tions on enforcement � is considering the idea of making the scheme compat-

ible with its own regulations. 126

A second example of a commission which has been involved in changing

and/or creating a system of enforcement is the International Whaling Com-

123
Roport of the Seventh Meeting, May, 1969, pp. 16-18.

124
486 U.m.T.S. 168.

125
See, Report of the Sixth Meeting, May, 1968, p. 8.

126
Annual Proceedings, 1967-1968g p. 21,
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mission. As has been mentioned above, this commission received its authority

for this purpose from a special protocol, signed in 1956 and effective in

127
1959. The immediate motive for amendment of the convention was a proposal

by Norway, introduced at the seventh meeting of the Whaling Commission. Under

this proposal the commission would appoint observers to each factory ship

engaged in Antarctic pelagicwhaling who should not be of the same nationality

as the ship on which they would serve. Observers were to receive instructions

of the qommission and they were to report to that body. This is a system128

of international enforcement. The reason for the Norwegian action can perhaps

be found in the aforementioned incident with the "Olympic Challenger". At

its seventh meeting the commission came to the conclusion that adoption of the

proposal would be ultra vives and that amendment of the convention was

129
necessary. The commissionmade a request to this effect and as a result,

the protocol was signed. Since three countries - Brazil, Nexico and Panama-

were slow in ratifying this protocol, the commission was unable to take

further action on the Norwegian proposal during the eighth, ninth and tenth
130

meeting.

At the eleventh meeting in 1959 the commission had for the first time

the power to recommend changes in the existing system of enforcement and/or

to make proposals for a new system. With regard «o the first aspect, the

commission took immediate action. It recommended an amendment to paragraph

127
See, p. 35 ~su ra.

128
Seventh Report of the Commission, 1955-1956, p. 12.

129
Id., p. 5 and p. 16.

130
See, ~e , Tenth Report of the Commission, 1958-1959, p. 6.
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l a! of the s.hedule to the Whaling Convention in order to remove the need for
131inspectors on refrigerated ships. 4s far as the second aspect was con-

cerned, the Norwegian proposal for neutral observers was once again on the

agenda. Ironically, decisive action was impossible because Norway � and the

Netherlands � had withdrawn from the convention, effective 3une 20, 1959.

Nevertheless, the commission accepted the principle of neutral observers on

factory ships and requested the United Kingdom to invite the Governments

concerned, including the Netherlands and Norway, for a conference on this

sub!ect. However, the U.S.S.R. declined to take part in such a conference132

because it considered any arrangement valueless as long as some countries

engaged in pelagic whaling remained outside the convention. Xn the following

two meetings the commission reaffirmed its approval of an international in-

spection scheme and also renewed its request for a meeting. This meeting was
133

not held because the Netherlands had not yet rejoined the convention.

Finally, at the fourteenth meeting of the commission in 1962, everything

was prepared for action on a proposal of 1955. All whaling countries were

again represented in the commission, and a proposal for international enforce-

ment was on the agenda. During this meeting the commissioners of the Ant-

arctic pelagic whaling countries met in three sessions and discussed proposals

submitted by the Netherlands, the United Kingdom and the Soviet Union. Not

all members of the Whaling Commission took part in these sessions, but only

the States engaged in Antarctic pelagic whaling operations. Xt was decided

131 Eleventh Report of the Commission, 1959-1960, p. 6.

132
Id., p. 7.

133 Thirteenth Report of the Commission, 1961-1962, p. 9.
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by these Antarctic pelagic whaling countries to continue the deliberations at

a separate conference of the five States concerned, The commission itself

134
under these circumstances took no further action.

The separate conference met from April 29 to Hay 5, 1963, in Moscow.

The discussions were resumed prior to and during the fifteenth meeting of the

135
Commission. On October 28, 1963, the "Agreement concerning an International

Observer Scheme for Factory Ships engaged in pelagic whaling in the Antarctic"

was signed in London by Japan, the Netherlands, Norway, the U.S.S.R. snd the

136
United Kingdom. It should be realized that this was a separate agreement

and not a recommendation of the Whaling Commission. Not all whaling countries

were partim ta the agreement, but only those States which operated factory

ships in the Antarctic. Therefore, the additional convention deals exclu-

sively with the enforcement of the whaling regulations regarding factory

vessels and is not concerned with land stations.

Prom this procedure it is clear that the role of the International Whaling

Commission concerning the .Whaling Observer Scheme has been more .limited than

the role of the North-East Atlantic Fisheries Commission with regard to the

Scheme of Joint Enforcement. The latter is a recommendation of the commis-

sion and not an independent agreement. The Whaling Commission was actively

involved in the process of formulating the Whaling Observer Scheme as a center

for discussions, but it did not make a formal recommendation. Therefore, it

may be said that the Whaling Commission has not fully used its powers, under

the protocol of 1956, to recommend a new system of enforcement. Because it is

a ~epar~te agreement, and because it is very interesting in its legal approach,

134
Fo«teenth Report of the Commission, 1962-1963, pp. 19-20.

135
Fifteenth Report of the Commission, 1963-1964, p. 20.

136
3 I.L.N. 101 �964! .

-41-



the Whaling Observer Scheme will be discussed in a separate paragraph, in which

attention will also be paid to subsequent developments in the Whaling Commis-

sion.

Para. 5. The Rternational Observer Scheme for Facto Shi. s Zn a ed in

Pela ic Whalin in the Antarctic

The Scheme - The Whaling Observer Scheme is the only attempt found in the

practice of States to establish a system of international enforcement. Un-

fortunately, this attempt failed to materialize, since the scheme has never

entered into force. Xt will be discussed here, not because of its importance

in practice, but because of its unique approach to the problem of enforcement.

Article l of the Whaling Observer Scheme provides that "Observers shall

be appointed by the International Whaling Commission to expeditions engaged

in pelagic whaling in the Antarctic under the flags of member countries.

These observers shall be responsible to the Commission ..." Each Party to

the scheme nominates to the commission a number of observers which is at most

equal tothe number of foreign expeditions and at least equal to the number of

expeditions under its own flag. From this nomination the commission appoints

one observer to each expedition in such a way that the number of observers

of each nationality is equal to the number of factory ships of that country.

The remaining observers are appointed to such expeditions as the nominating

Government requires, provided that not more than one observer of the same

nationality serves on any expedition. The requirement that observers shall

have a different nationality than the vessel on which they serve, was not

explicitly formulated.

Article 2 deals with the rights and functions of observers. As a general

rule, it is provided in paragraph 2 that "An observer shall be enabled to

observe freely the operations of the expedition to which he is appointed,
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so that he may verify the observance of the provisions of the Convention and.

the Schedule Ia regs% to the taking of whales and their rational utilization."

All reports, records and other data, required to be made or kept by the Whaling

Convention, must be made available to inspectors who are entitled to all

necessary explanations. The master of the expedition has a general obligation

to supply observers with all information necessary for the discharge of the

observers' functions. However, obsezvers do not have administrative powers

with regard to the activities of the expedition, and they have no authority

to interfere in any way with those activities. Observers may neither seek

nor receive Instructions from other sources than the commission. They are

required to draw up reports of any infraction. These reports are to be sub-

mitted to the master of the expedition for information and comment. With this

comment, reports are transmitted to the seczetariat of the commission. This

procedure must be carried out on an emergency basis if the infraction is

serious and not due to excusable error. The remainder of the articles of the

Whaling Observer Scheme deals with finance, language, entry into force and

duration.

Scheme incorporates a truly international enforcement system. Observers are

appointed and instructed by, and they are responsible and report to, an

international body; the International Whaling Commission. If this scheme

were realized, an international fisheries commission would have been in

charge of the enforcement of an international fisheries convention. The

International Whaling Commission cannot be blamed for the fact that the

scheme was never put into operation. At its fifteenth meeting the commission

Immediately adopted a resolution designed to let the commission play its

part in implementing the scheme. It resolved that "The operation of the

observer arrangements shall be the responsibility of a committee consisting
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of the Commissioners for the member countx'ies engaged in the Antarctic pelagic

whaling." In the same resolution the commission amended paragraph 1  a!�137

of the schedule to the convention, by providing that, apart from the existing

national observers, such additional observers could be placed on factory

ships "as the member countries engaged in the Antarctic pelagic whaling may

arrange ..." Thus the Whaling Commission immediately made the necessary�138

arrangements. Mareover, the States concerned reached agxeement on the

139
implementatitnof the Whaling Observer Scheme. Prior to the sixteenth

meeting of the commission the outlook regarding the implementation of the

scheme was good.

Unfortunately, while 3apan, the Netherlands, Noxway and the United King-

dom formally accepted these implementation rules, the Soviet Union refused

to do so without prior revisian of the 1962 Quota Agx'cement under which each

of the Antarctic pelagic whaling countries was assigned a certain percentage

af the total permitted catch. Since the Soviet Union maintained its posi-140

tion, implementation of the scheme was completely blocked. At the end. af the

1965-1966 season the Agreement concerning an Observer Scheme expired without

being brought into operation. A resolution, adopted by the Whaling Commission

and urging the active pelagic whaling countries to put the scheme into effect,

could not prevent this result.
141

The International Whaling Commission took up the matter again at its

eighteenth meeting in 1966. It decided to set up a special working group

137 Fifteenth Report of the Commission, 1963-1964, p. 21.

138 Id., p. 21

139 Sixteenth Report of the Commission, 1964-1965, p. 8.
4 486 U.N.T.S. 263.

141 Seventeenth Report of the Commission, 1965-1966, p. 21.



to discuss the details of a new observer scheme with regard to all whaling

operations, both pelagic and from land stations. Land stations were in-142

eluded on the basis of a British suggestion during the previous meeting.
143

A first report of the working group was received by the commission at its

144nineteenth meeting in 1967. The commission accepted this report and

invited the countrim concerned to establish regional enforcement schemes along

145
the lines of th report of the working group. Xn this approach five sep-

arate agreements would be concluded: �! for Antarctic pelagic whaling

expeditions between Japan, Norway and the U.S.S.R.; �! for pelagic whaling

in the North Pacific between Japan and the U.S.S.R.; �! for land stations

in the North Pacific between Canada, Japan and the United States; �! for

land stations in the southern hemisphere between Australia, South Africa and

the United Xingdom; and. �! for the North Atlantic between Canada, Denmark,

Iceland and Norway. This procedure makes it clear that the International

Whaling ~ssion is still reluctant to introduce an enforcement system

by using its power to make recommendations to the Contracting Parties on

methods of inspection.

142
Eighteenth Report of the Commission, 1966-1967, p. 17.

143
Seventeenth Report of the Commission, 1965-1966, p. 22.

144
Nineteenth Report of the Commission, 1967-1968, pp. 20-22.

145
Id., p. 15.



Section XV. Final considerations

The problem of enforcing international agreements, in which rules are

laid down governing human activities in areas beyond the range cf State

sovereignty, is limited neither to fishing operations nor to the high seas.

An example of a provision for the enforcement of rules concerning activities

on the high seas, other than fishing, is article X of the Convention for the

Protection of Submarine Cables of 1884, Under article X officers of.146

vessels of war may prepare repcxts on alleged infractions of the provision

of the convention by a vessel other than a warship, "whatever may be the

nationality of theiaculpated vessel." This solution to enforcement is close

to the one found in systems of mutual enforcement. A similar approach >as

followed in respect to t?;e enforcement of treaty provisions in Antarctica,

which, like the high seas, is another area not sub!ect to State sovereignty.

147
In order to ensure observance to the Antarctic Treaty of 1959, article

VII provides th< each Contracting Party designates a number of observers

who have complete freedom of access at any time to any or all areas of

Antarctica.

New forms of human activities on the high seas are rapidly developing.

These new activities will require new regulations. The regime applicable

to deep-sea mining operations, for instance, is being discussed all over the

world. These new regulations will need provisions for their enforcement.

The Legal Committee of the Intergovernmental Maritime Consultative Organi-

sation. for example, agreed recently that it was necessary to study the

question of enforcement of international agreements for the prevention of

oil pollution of the sea. 4 It can be concluded that the answers to problems

146..
XI Hartena Nouveau Recueil, ser. 2, p. 281.

147
402 U.N.T.S. 71.

~48121.C.O. Document L.K.G./XII/W.P. 22, June 14 1968 p. 3.
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of enforcement, which were found in international fisheries agreements have

importance not only for the regulation of high seas fishing operations but

also for a great number of related fields.

Criteria - It is submitted that, in general, a system of enforcement may

be Judged according to two fundamental criteria:  l! whether or not it is

effective, and �! whether or not it applies in a non-discriminatory way.

With regard to fisheries agreements, these two standards mean that it should

be very difficult for any fishing vessel to violate the applicable regulations

without punishmert, and that. it should not be easier for violating vessels of

one nationality to escape detection than for vessels of another nationality.

There is a relation between the two criteria because a form of discrimination

exists if vessels of a different nationality are sub]ect to different levels

of effectiveness in enforcement.

Comparing systems of national enforcement with systems of mutual en-

forcement on thebasis of effectiveness and non-discrimination, it must be

concluded that mutual enforcement is preferable. In a system of national

enforcement, intensity of inspection with regard to vessels of a certain

State depends completely on the effort of that State. Some countries in-

spect vessels at, sea, whereas other Governments limit their activities to

inspection in port. The result may be discrimination between fishermen of

different nationalities. A system of mutual en'. rcement, on the other hand,

directs the inspection effort of a State to all fishing vessels which must

observe the regulation. Thus, a system of mutual enforcement contributes

to the elimination of discrimination. This cannot be said of national

enforcement. Moreover, the combined inspection efforts of all countries in

a system of mutual enforcement are more effective than the combined efforts

of all countries in a system of national enforcement. Patrol vessels and

inspectors can be used more efficiently if they may inspect all vessels in



a certain area. By pooling the inspection resources, the intensity of in-

spection per unit of effort increases. Therefore, a more effective system

of nforcement can be created with the same resources and the same effort.

This preference for mutual enforcement is reflected by the practice of

States, since the number of agreements which expressly provide for national

enforcement is very small. 149

The choice between mutual enforcement and international enforcement is

more difficult. The problem is that practical experience with the latter

system is lacking. Generally speaking, international enforcement is a more

complicated system than mutual enforcement. It presupposes the existence

of an international body and the willingness of States to transfer authority

in the field of enforcement to this body. Even if these conditions are met,

a delicate balance must be found between the powers of States and the powers

of the international fisheries commission. For instance, an international

enforcement system in which a fisheries commission also has the power to

prosecute offenders is extremely difficult to imagine. Thus, the establish-

ment of a system of international enforcement is more complicated than that

of a mutual enforcement system.

Does international enforcement have advantages with regard to effective-

ness and non-discrimination which make it worth the extra effort? As far

as effectiveness is concerned, there is no reason why international enforce-

ment should be inherently a better system than mutual enforcement. The most

important argument ia favor of international enforcement is that it further

minimizes the dangers of discrimination. Zt will apply in the same way to

all fishing vessels. In a particular fishing situation where there is a

serious risk of discrimination, this argument may be decisive. However, it

l49 8ee, p. 8 ~se re.



appears that for most types of fisheries mutual enforcement can be quite ade-

quate in this respect, especially if fisheries commissions use their powers

to prevent discrimination.

a satisfactory arrangement, how can such a system be introduced, how can it

be made as effective as possible and how can discrimination be avoided'

As far as the first point is concerned, it is clear from the analysis

in section III that an international fisheries commission can make an im-

portant contribution. The formulation and implementation of the Scheme of

Joint Enforcement hm been a difficult and time-consuming process, but it is

doubtful whether such an arrangement would have been introduced without the

action oj the North-East Atlantic Fisheries Commission. Although the role

of the International Wt.aling Commission with regard to the Whaling Observer

Scheme has been more limited, it nevertheless made important contributions'

Horeover, an international enforcement system presupposes an international

body, viz., the Whaling Commission. A third example is the scheme for en-

forcement which is being developed by the International Commission for the

Northwest Atlantic Fisheries. It may be concluded that it is desirable to

give a fisheries commission the power to make proposals with regard to the

establishment of a system of enforcement.

If the agreement itself outlines a system of enforcement, a provision to

that effect is also useful. The detailed character of the rules of the

Scheme of Joint Enforcement shows that it is hardly possible to include all

aspects in the convention. The commission can work out the details. This

proc~Hure has the advantage that a commission can first formulate its reg-

ulati=~;, -nd then adapt the provisions on enforcement, as closely as possible,

to these regulations and their problems in practice.

It is desirable that the power of the commission to make recommendations

concerning the system of enforcement is included in the original convention



Experience with the Rternational Whaling Convention of l946 and with the

International Convention for the Northwest Atlantic Fisheries of l949 in-

dicates that subsequent amendment of the convention is a difficult procedure.

The effectiveness of a system of mutual enforcement depends on many

factors. Some of these factors are legal; others have nothing to do with

legal considerations. As far as the latter category is concerned, the

technical characteristics of each type of fishery are important elements

with regard to the effectiveness of the enforcement of regulatious applicable

to that fishery. For instance, the introduction in some types of fishing

operations of mothership vessels makes effective enforcement of regulations

with regard to a minimum size of fish difficult since the catch is processed

as soon as possible. Exchange of observers on the mothership vessels might

be a solution for this problem. It may be said that fishing operations are

a difficult ob]ect of effective enforcement, since they are carried out by

rapidly moving ob!ects in extensive areas of the sea. Inspection of fixed

installations is definitely easier.

A first legal factor which influences effectiveness of enforcement is

that some types of regulations can be enforced more easily than others. If

the only limitation imposed upon the fishery is an annual catch quota,

enforcement can be realized by inspection in port and. by preventing the

departure of vessels once the limit has been reached, On the other hand, the

enforcement oi provisions which prohibit fishing vessels from using certain

equipment must be carried out by inspection at sea. Therefore, aspects

of enforcement must be included in the formulation of regulations for mari-

time fishing operations. It is useless to draft rules which cannot be

enforced.

A second group of legal factors influencing effectiveness are� of

course, the provi.sions on enforcement of the agreement under consideration.
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In this connection a few remarks must be made concerning mutual enforcement.

It is remarkable that ao agreement adopts standards for the intensity of

inspection. States must appoint inspectors, but nowhere has provision been

made for a minimum number of inspectors to be appointed or to be maintained

at sea or in port. It is difficult to find a way to measure intensity of

inspection. The term refers not only to the number of inspectors but also

to the size of the iishing fleet under the flag of the appointing State.

Nevertheless, it is possible to formulate a standard, ~e , the inspection

hours/fishing hours ratio of each country. The North-East Atlantic Fisheries

Commission discussed this problem and decided to employ the number of

registered fishing vessels in a country as a basis for evaluating the in-

spectionon ef f oxt of that country ~ Discussing the intensity of inspection,150

however, is something else than formally agreeing upon a minimum level of

intensity.

A second remark concerns the powers of inspectors before the discovery

of an infraction. Most agreements require inspectors to have a reason to

assume that a vessel has violated the convention in order to entitle him to

board this vessel. It is accepted that fishermen must have protection against

vexatious inspection. A provision that inspectors must act in such a way

that. vessels suffer a minimum of inconvenience is desirable, especially if

the vessels are actually engaged in fishing operations, However, the

aforementioned clause protects fishermen not only against unreasonable,

but also against reasonable inspection. The provision prevents an inspector

from inspecting all vessels in a certain area. Therefore, it adversely

affects the efficiency of inspection operations. It may be impossible to

assume that an infraction has occurred simply by looking at a fishing vessel

150
See, ~e , R port of the Sixth Meetingl N y. 1968 p 17
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from a distance. For the discovery of some types of infractions, ~e.

violations of minimum mesh size regulations, inspection on the spot is

necessary e

A third remark concerns the powers of inspectors after the discovery of

an infraction. State practice takes an extreme position: either the in-

spector may seize vessels and arrest persons or he may only draw up a report.

A more realistic approach would be to empower inspectors to seize those ob-

!ects necessary for establishing the offense in court. Such a provision,

combined with the presently adopted system of reports and with provisions

on the evidential value of reports of foreign officers, would be a satis-

factory arrangement in a system af mutual enforcement.

A final observation concerns the coordination of different systems of.

enforcement It is confusing if a fishing vessel is subject at the same time

to different systems of enforcement. Such a situation exists, for example,

in the North Atlantic Ocean. Vessels fishing in this area are subject:

 l! to enforcement under article 9 of tke Conduct Convention of l96Y with

regard to the way in which they carry out fishing operations, and �! to the

Scheme of Joint Enforcement with regard to the minimum mesh and fish size

regulatias of the orth-East Atlantic Fisheries Commission. It has been

discussed that there are differences between these two systems of enforce-

ment. This situation creates practical problems, and should have been

avoided by a more careful coordination.

Shat can fisheries commissions do with regard to these problems? It

has been advocated tha commissions be empowered to formulate enforcement

arrangements. Therefore, if a commission makes recommendations on the regu-

lation of fisheries, it should include the aspect of enforcement. In foram-

lating enforcement schemes, the commission should make arrangements regarding

the intensity of inspection and with regard to the powers of inspectors to
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seize those pieces of equipment necessary as evidence of the offense. The

Commission should omit the requirement that an inspapce'5 .must have reason

to assume that an infraction has occurred when boarding a vessel.

It is even more important that the commission is involved not only in

creating the legal framework of enforcement, but also in the practical

aspects of inspection. Commissions have not hesi.tated to remind States of

their obligations with regard to enforcement. This aspect of the activities

of commissions becomes even more important if specific rules are laid down

regarding tlirt, intensity.cif iaspe'~on. A provision that States have' to

report on their enforcement activities is in this respect a necessity. A

commission should make decisions with regard to form and content of these

reports.

Perhaps the most important power which should be given to commissions

in tM.s respect is the authority to make recommendations on the coordination

of the enforcement effort of all countries in a system of mutual enforcement.

Only an international body can make the necessary arrangements in this

respect. Mutual enforcement is more effective than national enforcement

because it makes possible the pooling of resources available for inspection.

This advantage will fail to materialize if coordination of the activities of

each State cannot be achieved.

An active role of a fisheries commission with respect to effectiveness

is also a guarantee against discrimination. Zf a commission makes recommen-

dations on the coordination and the intensity of inspection, one of the

results will be a more equal level of inspection with regard to fishermen of

all nationalities. Moreover, there are some special steps which a commission

can take in order to prevent discrimination. One important action concerns

the harmonization of national approaches to enforcement. Fisheries commis-

sions realize that here a problem exists. The exchange of inspectors by

the International Commission for the Northwest Atlantic Fisheries, is one
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attempt to so ve the problem.."recommendation of schemery of equivalent

penalties cover another aspect of the question. It would be advisable if

commissions had in this respect more extensive powers. Another improvement

from the point of view of non-discrimination can be made in the system of

enforcement reports by the States - members of the commission. It would be

useful if a copy of the report of each individual inspection would be sent

to the commission by the inspecting State. The master of the inspected

vessel should be entitled to attach his comment to the report. I f such a

provision were combined with the annual reports on enforcement by Contracting

Parties, the commission would be in a position to analyze all aspects of the

enforcement procedure: inspection, discovery of an infraction, the character

of the violation, and punitive measures. Under such a system it would be

possible for a commission to discover differences in the treatment of fish-

ermen which are based on nationality . A provision under which fishermen

with complaints concerning discrimirmtion would have direct access to the

commission, should be given serious consideration.

In the Introduction to this study it was said. that effective regulation

of high seas fishing operations by international agreement is a matter of

increasing urgency. The same remark might be made with regard to the creation

of effective, non-discriminatory systems of enforcement. It is hoped that

States are willing to abandon for this purpose old traditional concepts

before the forces of necessity compel them to do so.

Kingston, R.I. � Nay 26, 1970
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