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Introduction and Acknowledgments

This volume brings together summaries of papers presented at the workshop of the Ocean
Governance Study Group, “Implications of Entry Into Force of the Law of the Sea Convention for
U.S. Ocean Governance,” held in Honolulu, Hawaii on January 9 to 11, 1995.

The United Nations Convention on Law of the Sea entered into force on November 16, 1994,
one year after the deposit of the 60th instrument of ratification or accession (made by Guyana).
By October 31, 1994, the Convention had been ratified by 67 nations. The 320 articles and nine
annexes contained in the Convention constitute a guide for behavior by States in the world’s
oceans, defining maritime zones, laying down rules for drawing sea boundaries, assigning legal
rights, duties and responsibilities to States, and providing machinery for the settlement of
disputes.

During the past several years, negotiations have been underway to resolve issues related to
Part X1 of the Convention dealing with seabed mining in order to remove the obstacles that have
prevented the United States and other industrialized countries from becoming parties to the
Convention. Objections to Part XI dealt mainly with the detailed procedures for production
authorization from the deep seabed; cumbersome financial rules of contracts; decision making in
the Council of the Seabed Authority; and mandatory transfer of technology. On July 29, 1994, the
United Nations General Assembly reconvened in special session for the purpose of adopting and
opening for signature the “Agreement Relating to the Implementation of Part XI of UNCLOS.”
The Agreement significantly changes the provisions dealing with Part XI regarding the regime to
manage deep seabed mining beyond national jurisdiction, in order to overcome the objections of
industrialized countries (see further details in the UN information bulletin following this intro-

duction).

Secretary of State Warren Christopher announced on June 30, 1994 the intention of the U.S. to
sign the Agreement and to begin the process of submitting the Convention and the Agreement, as
a package, to the Senate for advice and consent (see Department of State press release following
this introduction). Until the November 1994 congressional election, the U.S. Senate was expected
to begin consideration of ratification of the LOS Convention and Agreement in late 1994, with
deliberations continuing into 1995. The change in political makeup of the Congress brought about
by the 1994 elections brings into question how the Senate will deal with the Law of the Sea
Convention (and when), particularly in view of the change in leadership of the Senate Foreign
Relations Committee from Senator Clairborne Pell, a long time advocate of the Convention, to
Senator Jesse Helms, an opponent of the Law of the Sea Convention and of other multilateral

agreements.

Entry into force of the Convention will raise important issues for U.S. ocean governance,
whether or not the U.S. ratifies the Convention. Among the most important issues will be the
question of conforming the wide array of existing federal laws and policies dealing with the
oceans with the provisions of the Convention, as well as consideration of how the actions of
coastal states/ territories and commonwealths in their offshore zones may or may not be consis-

tent with the Convention.

The workshop, convened by the Ocean Governance Study Group (OGSG), brought together
scholars in the field and practitioners at state, national, and international levels. The conference
organizers were delighted that the Coastal States Organization decided to hold its annual meet-
ing immediately following the OGSG Workshop (on January 12 to 14) to facilitate participation
by the nation’s coastal managers in the OGSG Workshop.

Principal funding for the conference was provided by NOAA'’s Office of Ocean and Coastal
Resource Management (OCRM), and by the Hawaii Coastal Zone Management Program through
the Pacific Basin Development Council. Special thanks are due to Mr. Jeff Benoit (Director,
NOAA /OCRM), and to Doug Tom (Director, Hawaii Coastal Zone Management Program) for
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their support of the symposium and ocean governance publications, and to Jerry B. Norris,
Executive Director of the Pacific Basin Development Council, and to his staff for all of their work
in organizing and hosting the conference. Many thanks, too, to Dick Poirier (Hawaii Office of
State Planning) and to Bob Knecht for their assistance in securing the requisite funding. Other
financial contributions, which are gratefully acknowledged, came from the following sources:
the William S. Richardson School of Law, the Center for the Study of Marine Policy and the
Delaware Sea Grant College Program at the University of Delaware, and the Sea Grant Programs
which supported the travel of participants to the meeting, i.e.: California, Delaware, Miami,
Mississippi/ Alabama, Oregon, and Rhode Island.

Many thanks are due to OGSG Steering Committee members Professors Jon M. Van Dyke
and M. Casey Jarman for their role in conference organization and as local hosts, and to the other
members of the Steering Committee, Jack Archer, David Caron, Richard Delaney, Robert Knecht,
and Harry Scheiber, for their continuing assistance and support.

Our special personal thanks go to the staff at the Center for the Study of Marine Policy,
particularly to Office Manager Catherine B. Johnston, for their assistance in conference organiza-
tion, and to Pam Donnelly of the Delaware Sea Grant College Program and to Lynn Phllips of
Page by Page, Inc., for their invaluable assistance in publication preparation.

Last, it is important to recognize that numerous members of the Study Group and its policy
advisors, international advisors, and network members have most generously given of their
financial as well their intellectual resources on behalf of this common enterprise.

Biliana Cicin-Sain and
Katherine A. Leccese

April 1995
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Background Information on the United Nations

Convention on the Law of the Sea
(Provided by the UN Office of Ocean Affairs and Law of the Sea)

CONVENTION CHRONOLOGY
1958

The First United Nations Confer-
ence on the Law of the Sea, held at
Geneva, resulted in the adoption of
four conventions—on the high seas,
on the territorial sea and the
contiguous zone, on the continental
shelf, and on fishing and conserva-
tion of the living resources of the
high seas. These conventions were
based on drafts prepared by the
International Law Commission.

1960

The Second United Nations Confer-
ence on the Law of the Sea, held at
Geneva, made unsuccessful at-
tempts to reach agreement on the
breadth of the territorial sea and on
fishing zones.

1967

In response to growing concern
over the possible militarization of
the seabed and amid calls for the
designation of the resources of the
deep seabed as the common
heritage of mankind, the General
Assembly established an Ad Hoc
Committee to Study the Peaceful
Uses of the Seabed and the Ocean
Floor beyond the Limits of National
Jurisdiction.

1968

Having considered the ad hoc
committee’s initial report, the
General Assembly established the
Committee on the Peaceful Uses of
the Seabed and the Ocean Floor
beyond the Limits of National
jurisdiction.

- 1969

The Committee began work on a

statement of legal principles to
govern the uses of the seabed and
its resources.

1970

The General Assembly unani-
mously adopted the Committee’s
Declaration of Principles which
stated UNITED NATIONS that the
seabed and ocean floor, and the
subsoil thereof, beyond the limits of
national jurisdiction ... as well as the
resources of the area are the com-
mon heritage of mankind”, to be
reserved for peaceful purposes, not
subject to national appropriation
and not to be explored or exploited
except in accordance with an
international regime to be estab-
lished.

The Assembly, emphasizing that
the problems of ocean space are
interrelated and need to be consid-
ered as a whole, also decided to
convene a new Conference on the
Law of the Sea to prepare a single,
comprehensive treaty.

This new treaty was to encompass
all aspects of the establishment of a
regime and machinery for the
international seabed area, as well as
such issues as the regimes of the
high seas, the continental shelf and
territorial sea (including the ques-
tion of limits), fishing rights,
preservation of the marine environ-
ment, scientific research, and access
to the sea by landlocked States.

1973

The Third United Nations Confer-
ence on the Law of the Sea opened
with a brief organizational session.

1974

At its second session, held in

Caracas, Venezuela, the Conference
endorsed the Seabed Committee’s
recommendation that it work on a
new law of the sea treaty as a
“package deal”, with no one article
or section to be approved before all
the others were in place. This
reflected not only the interdepen-
dence of all the issues involved but
also the need to reach a delicate
balance of compromises if the final
document was to prove viable.

1975

The first informal text of a compre-
hensive law of the sea convention
was prepared as a basis for negotia-
tion. Over the next seven years, in
Conference committees and in
special negotiating and working
groups, the text underwent several
major revisions.

1982

The final text of the new convention
was approved by the Conference at
United Nations Headquarters on 30
April, by a vote of 130 in favour to 4
against, with 17 abstentions. When
it was opened for signature at
Montego Bay, Jamaica, on 10
December 1982, the new United
Nations Convention on the Law of
the Sea was signed by 117 States
and two other entities, representing
the largest number of signatures
ever affixed to a treaty on its first
day.

1984

By the end of the period of signa-
ture, 9 December 1984, the conven-
tion had been signed by 159 States
and several other entities (i.e. by the
United Nations Council for
Namibia on behalf of Namibia, and
by the 12-nation European Eco-
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nomic Community, the Cook
Islands and Niue).

1993

The Convention achieved the 60
ratifications or accessions required
for its entry into force with the
ratification by Guyana on 16
November.

1994

The UN Convention on the Law of
the Sea is to enter into force on 16
November 1994, one year after the
deposit of the 60th instrument of
ratification or accession. By 31
October 1994, it had been ratified,
acceded or succeeded to by 67
States.

What the Convention Covers:

The Convention on the Law of
the Sea covers almost all ocean
space and its uses, including
navigation and over flight, resource
exploration and exploitation,
conservation and pollution, fishing
and shipping. Its 320 articles and
nine annexes constitute a guide for
behaviour by States in the world’s
oceans, defining maritime zones,
laying down rules for drawing sea
boundaries, assigning legal rights,
duties and responsibilities to States,
and providing machinery for the
settlement of disputes. Some of the
key features of the Convention are
the following;:

¢ Coastal States would exercise
sovereignty over their territorial
sea up to 12 nautical miles in
breadth, but foreign vessels
would be allowed peaceful
“innocent passage” through
those waters;

¢ Ships and aircraft of all coun-
tries would be allowed “transit
passage” through straits used
for international navigation;
States alongside the straits
would be able to regulate

navigational and other aspects
of passage;

Archipelagic States, made up of
a group or groups of closely
related islands and intercon-
necting waters, would have
sovereignty over a sea area
enclosed by straight lines
drawn between the outermost
points of the islands; all other
States would enjoy the right of
passage through designated sea
lanes;

Coastal States would have
sovereign rights in a 200-
nautical mile exclusive eco-
nomic zone (EEZ) with respect
to natural resources and certain
economic activities, and would
also exercise jurisdiction over
marine science research and
environmental protection;

All other States would have
freedom of navigation and
overflight in the zone, as well
as freedom to lay submarine
cables and pipelines;

Landlocked and geographically
disadvantaged States would
have the opportunity to partici-
pate in exploiting part of the
zone's fisheries on an equitable
basis when the coastal State
could not harvest them all
itself; highly migratory species
of fish and marine mammals
would be accorded special
protection;

Coastal States would have
sovereign rights over the
continental shelf (the national
area of the seabed) for explor-
ing and exploiting it; the shelf
would extend at least 200
nautical miles from the shore,
and more under specified
circumstances;

Coastal States would share with
the international community
part of the revenue they would

derive from exploiting re-
sources from any part of their
shelf beyond 200 miles; a
Commission on the Limits of
the Continental Shelf would
make recommendations to
States on the shelf’s outer
boundaries when it extends
beyond 200 miles;

All States would enjoy the
traditional freedoms of naviga-
tion, overflight, scientific
research and fishing on the
high seas; they would be
obliged to adopt, or cooperate
with other States in adopting,
measures to manage and
conserve living resources;

The territorial sea, EEZ and
continental shelf of islands
would be determined in
accordance with rules appli-
cable to land territory, but rocks
which could not sustain human
habitation or economic life of
their own would have no
economic zone or continental
shelf;

States bordering enclosed or
semi-enclosed seas would be
expected to cooperate in
managing living resources and
environmental and research
policies and activities;

Landlocked States would have
the right of access to and from
the sea and would enjoy
freedom of transit through the
territory of transit States;

States would be bound to
prevent and control marine
pollution and would be liable
for damage caused by violation
of their international obliga-
tions to combat such pollution;

All marine scientific research in
the EEZ and on the continental
shelf would be subject to the
consent of the coastal State, but
they would in most cased be
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obliged to grant consent to
other States when the research
was to be conducted for peace-
ful purposes and fulfilled
specified criteria;

e States would be bound to
promote the development and
transfer of marine technology
“on fair and reasonable terms
and conditions,” with proper
regard for all legitimate inter-
ests;

e States would be obliged to
settle by peaceful means their
disputes concerning the inter-
pretation or application of the
convention;

e Disputes could be submitted to
an International Tribunal for
the Law of the Sea to be estab-
lished under the Convention, to
the International Court of
Justice, or to arbitration.
Conciliation would also be
available and, in certain circum-
stances, submission to it would
be compulsory. The Tribunal
would have exclusive jurisdic-
tion over deep seabed mining
disputes.

Issue of Deep-Seabed Mining

For many years, following the
adoption of the Convention in 1982,
the provisions of Part XI, dealing
with deep-seabed mining, were
viewed as an obstacle to the univer-
sal acceptance of and adherence to
the Convention.

That was particularly true in
view of the fact that the main
opposition to those provisions came
from the industrialized countries.

Under the provisions of the
Convention, all exploring and
exploiting activities in the interna-
tional seabed Area would be under
the control of the International
Seabed Authority; the Authority
would be authorized to conduct its
own mining operations through its

operating arm, the Enterprise, and
also to contract with private and
State ventures to give them mining
rights in the Area, so that they
could operate in parallel with the
Authority.

The first generation of seabed
prospectors, dubbed “pioneer
investors” under resolution II of the
Third United Nations Conference
on the Law of the Sea, would have
guarantees of production once
mining was authorized.

Objections to the Convention’s
provisions dealt mainly with the
detailed procedures for production
authorization from the deep seabed;
cumbersome financial rules of
contracts; decision-making in the
Council of the Seabed Authority;
and mandatory transfer of technol-
ogy.

To overcome these objections,
the United Nations Secretary-
General undertook informal
consultations with all interested
parties, lasting nearly four years. As
a result, the General Assembly
adopted on 28 July 1994 the Agree-
ment Relating to the Implementa-
tion of Part XI of the United Na-
tions Convention on the Law of the
Sea of 10 December 1982.

The Agreement, in essence,
removes the obstacles that had
stood in the way of universal
acceptance by substituting general
provisions for the detailed proce-
dures contained in the Convention
and by leaving it to the Authority to
determine at a future date the exact
nature of the rules it will adopt
with respect to the authorization of
deep seabed mining operations.
The Agreement also removes the
obligation for mandatory transfer of
technology and ensures the repre-
sentation of certain countries, or
groups of countries, in the Council,
while giving those countries certain
powers over decision-making.

Creation of International Seabed
Authority

The creation of the Interna-
tional Seabed Authority and the
related deep-seabed mining provi-
sions of the Convention have
received wide attention due to the
strong objections voiced by the
industrialized countries to these
provisions as originally drafted in
the Convention.

Even though those States that
objected to its deep-seabed mining
provisions were strong supporters
of the Convention as a whole, their
opposition was the main reason for
the 12-year gap between the
adoption of the Convention in 1982
and its entry into force this year.

Universal Participation Near

Due to the endeavour of the
Secretary-General, and the dedi-
cated efforts of all groups of States,
the problems associated with the
deep-seabed mining provisions
were overcome with the adoption
by the General Assembly of the
Agreement Relating to the Imple-
mentation of Part XI of the Conven-
tion. This should make it possible
for universal participation in the
Convention.

As a direct result of the Agree-
ment, the International Seabed
Authority has been assured of
nearly universal support, particu-
larly in view of the Agreement'’s
arrangement for provisional
membership for those States whose
domestic procedures would not
allow for rapid ratification or
accession.

While the United Nations will
continue to be involved in the
Authority’s administration, at least
from a budgetary point of view, for
the near future, this is a short-term
arrangement that may end as early
as in 1996, and certainly by 1998. In
short, the Authority is foreseen as
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an independent institution.

International Tribunal for the Law
of the Sea

The second major institution to
be created by the Convention is the
International Tribunal for the Law
of the Sea. The Tribunal embodies
the Convention’s unique binding-
dispute- settlement arrangements.
It will have jurisdiction over
disputes arising out of the interpre-
tation or implementation of the
Convention, and exclusive jurisdic-
tion over disputes concerning deep-
seabed mining.

An ad hoc Meeting of States
Parties to the Convention has been
scheduled for 21 and 22 November.
This meeting is convened in accor-
dance with the provisions of the
Convention concerning the estab-
lishment of the International
Tribunal for the Law of the Sea and
the election of the judges of the
Tribunal.

However, the Preparatory
Commission for the International
Seabed Authority and for the
International Tribunal for the Law
of the Sea has recommended that
this Meeting of States Parties post
pone the election of the judges for
some time to give States the oppor-
tunity to ratify or accede to the
Convention and thus participate in
the elections. By doing so, it is
hoped that the Tribunal would
reflect, as originally envisaged, all
the legal systems of the world.

Commission on the Limits of the
Continental Shelf

The third institution created by
the Convention is the Commission
on the Limits of the Continental
Shelf. The Convention provides for
the establishment of this Commis-
sion to study and make recommen-
dations to States on matters related
" to the establishment of the outer
limits of the continental shelf in

those cases where it reaches beyond
200 nautical miles from their
baselines. The establishment and
servicing of this Commission is
entrusted to the Secretary-General.

This Commission has been
entrusted with a significant func-
tion. In view of the importance of
the resources to be derived from the
continental shelf the significance of
the Commission could only grow
with time. This fact is further
underscored by the various conflict-
ing claims to shelf jurisdiction
throughout the world.

Impact of the Convention

Even prior to its entry into
force, the Convention had provided
States with an indispensable
foundation for their conduct in all
aspects of ocean space, its uses and
resources. States have consistently,
through national and international
legislation and through related
decision-making, asserted the
authority of the Convention as the
preeminent international legal
instrument on all matters within its
purview.

Thus far, its major impact has
been on the establishment by 128
coastal States of a territorial seas not
exceeding 12 nautical miles, and by
112 coastal States of exclusive
economic zones or exclusive fishery
zones not exceeding 200 nautical
miles, all in conformity with the
provisions of the Convention.

Another area positively affected
is the passage of ships in the
territorial sea or through straits
used for international navigation.
The Convention’s pro visions
relating to this matter have been
incorporated into the legislation of
many coastal States. Although
designed primarily to reflect the
law of the sea in time of peace, the
convention has influenced the law
of naval warfare, in particular the
rules of neutrality. The establish-

ment of a territorial sea and precise
rules for innocent, transit and
archipelagic sea-lane passage have
contributed to the clarification of
the rights and duties of neutral
States and those of belligerent
forces. These rules have assumed
some importance in the context of
recent conflicts, particularly the
Gulf War.
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U.S. DEPARTMENT OF STATE

OFFICE OF THE ASSISTANT SECRETARY/SPOKESMAN

UNITED STATES TO SIGN SEABED MINING AGREEMENT

Secretary of State Warren
Christopher announced June 30
that the United States will sign an
agreement that reforms the deep
seabed mining provisions of the
1982 United Nations Convention on
the Law of the Sea. The new
agreement addresses long-standing
U.S. objections. Removal of those
objections now opens the way for
United States acceptance of the LOS
Convention, a treaty whose provi-
sions are of major strategic, eco-
nomic and environmental impor-
tance to the United States.

Objections to the LOS
Convention’s provisions on pos-
sible development of minerals from
the deep seabed led to the U.S.
decision in 1982 not to sign the
Convention at that time. It has also
deterred all major industrialized
nations from adhering to the
Convention. Nonetheless, a central
and bipartisan tenet of United
States oceans policy is that U.S.
oceans interests would be best
served by a universally accepted
convention. Conclusion of the new
agreement, which will form an
integral part of the LOS Conven-
tion, brings that goal within reach.

The new agreement, open for
signature on July 29 at the United
Nations in New York, incorporates
legally binding changes to ensure
that the U.S., and others with major
economic interests at stake, have
adequate influence over future

UN11tED NATIONS CONVENTION

ON THE LAW OF THE SEA

Jury 1, 1994

decisions on possible deep seabed
mining. It also requires the admin-
istration of the seabed mining
regime to be based on free-market
principles. Thus, the agreement
meets the U.S. goal of guaranteed
access to deep seabed minerals on
the basis of reasonable terms and
conditions. It makes these changes
effective before the LOS Conven-
tion enters into force on November
16, 1994.

The Law of the Sea Convention
is a comprehensive legal framework
that sets forth the rights and
obligations of states with respect to
uses of the oceans. Its provisions
guarantee United States control of
economic activities off our coasts,
such as fishing and gas and oil
development, and enhances U.S.
ability to protect the marine envi-
ronment. At the same time, it
preserves and reinforces the
freedoms of navigation and over-
flight essential to national strategic
and commercial interests. The end
of the Cold War and the resulting
changes in U.S. defense policy,
which places a greater emphasis on
our ability to project U.S. military
forces, has highlighted the strategic
importance of the preservation of
these freedoms.

The Administration is now
beginning preparations to submit
the Convention and the Agreement
as a package to the Senate for
advice and consent.

Oceans Policy and the Law of the
Sea Convention

On July 29, 1994, the United
Nations General Assembly will
reconvene in special session for the
purpose of adopting and opening
for signature the “Agreement
Relating to the Implementation of
Part XI of the United Nations
Convention on the Law of the Sea
of 10 December 1982” (Agreement).
The Agreement will fundamentally
change the provisions of the
Convention (Part XI) that establish
a regime to manage deep seabed
mining beyond national jurisdic-
tion. In so doing, it removes the
obstacles that have prevented the
United States and other industrial-
ized countries from becoming
parties to the Convention.

The Administration believes
that the Agreement satisfactorily
addresses long-held objections to
the Convention’s seabed mining
provisions. Therefore, based on a
unanimous interagency recommen-
dation, the Administration has
decided to sign the Agreement on
the date it is open for signature.
With the conclusion of this Agree-
ment, it will now be possible for the
United States to consider accession
to the Convention. This action
places the United States on the
threshold of achieving an objective
that has been pursued by successive
United States Administrations for
over a quarter century - that is, a
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comprehensive and widely ratified
Law of the Sea Convention.

Background: United States Oceans
Interests

The United States has impor-
tant and diverse interests in the
oceans. As the world’s preeminent
naval power, the U.S. has a strong
national security interest in the
ability, as a widely accepted matter
of right, to navigate freely and
overfly the oceans of the world.
The end of the Cold War has, if
anything, highlighted this need in
view of our decreasing reliance on
forward basing and the correspond-
ing growing reliance on our ability
to project our military power.
Ensuring the free flow of commer-
cial navigation is likewise a basic
concern for the United States. Asa
major trading power, our economic
growth is inextricably linked to a
robust and growing export sector
that is heavily dependent upon
maritime transport.

At the same time, the U.S., with
one of the longest coastlines of any
nation in the world, has basic
resource and environmental
interests in the oceans. The seabed
of the deep oceans offers the
potential for economically and
strategically important mineral
resources. Inshore and coastal
waters generate vital economic
activities - fisheries, offshore
minerals development, ports and
transportation facilities and,
increasingly, recreation and tour-
ism. The health and well-being of
coastal populations - the majority of
Americans live in coastal areas - are
intimately linked to the quality of
the coastal marine environment.

Understanding the oceans,
including their role in global
processes, is one of the frontiers of
human scientific investigation. The
U.S. is a leader in the conduct of
marine scientific research. Further,

such research is essential for
understanding and addressing
problems associated with the use
and protection of the marine
environment, including marine
pollution, conservation of fish and
other marine living species and
forecasting of weather and climate
variability.

Pursuit of these objectives,
however, requires careful and often
difficult balancing of interests. Asa
coastal nation, for example, we
naturally tend to seek maximum
control over the waters off our
shores. Equally, as a major mari-
time power, we often view such
efforts on the part of others as
unwarranted limitations on legiti-
mate rights of navigation.

Moreover, traditional percep-
tions of the inexhaustibility of
marine resources and of the capac-
ity of the oceans to neutralize
wastes have changed as marine
species have been progressively
depleted by harvesting and their
habitats damaged or threatened by
pollution and a variety of other
human activities. Maintaining the
health and productive capacity of
the oceans while seeking to meet
the economic aspirations of grow-
ing populations also requires
difficult choices.

Striking the balances necessary
to implement U.S. oceans policy
must be viewed in an international
context. Living resources migrate.
Likewise, marine ecosystems and
ocean currents, which transport
pollutants and otherwise affect
environmental interests, extend
across maritime boundaries and
jurisdictional limits. National
security and commercial shipping
interests are also international in
scope. Access to mineral resources
beyond national jurisdiction will be
difficult without a basic interna-
tional consensus. Achievement of
oceans policy objectives thus

requires international cooperation
at the bilateral, regional and global
level. The alternative is increased
competition and conflict over
control of the oceans and marine
resources to the detriment of
United States strategic, economic,
scientific and environmental
interests.

The United Nations Convention
on the Law of the Sea

United States oceans policy has
always had as a basic objective the
application of the rule of law to the
use and conservation of the oceans.
The United States was a leader in
the international community’s
effort to develop an overall legal
framework for the oceans in the
Third United Nations Conference
on the Law of the Sea, which began
its substantive work in 1974.

The resulting United Nations
Convention on the Law of the Sea
(UNCLOS), concluded in 1982,
provides a comprehensive legal
framework governing uses of the
oceans and the rights and obliga-
tions of States relating thereto. It
achieved consensus on the nature
and extent of jurisdiction that States
may exercise off their coasts: a
territorial sea of a maximum
breadth of 12 nautical miles and
coastal State jurisdiction over
fisheries and other resources (e.g.,
oil and gas) in a 200 nautical-mile
Exclusive Economic Zone (EEZ)
and on the continental shelf where
it extends beyond the EEZ. It
balances extended coastal State
jurisdiction with provision for
preservation and elaboration of
rights of navigation and overflight
in these areas and guarantees of
passage through and over straits
used for international navigation
and archipelagoes.

In addition to the nature and
extent of maritime jurisdiction,
UNCLOS sets forth rights and
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obligations of States with respect to:

¢ conserving marine living
resources, including coastal
fisheries populations, strad-
dling stocks (fisheries popula-
tions whose range includes
both areas of the EEZ and the
high seas); and highly migra-
tory species and marine mam-
mals, such as whales;

e protecting the marine environ-
ment from all sources of
pollution, including from
vessels, dumping, seabed
activities and land-based
activities; and

¢ the conduct of marine scientific
research, including procedures
for coastal State exercise of the
right to require consent for
research in coastal waters and
for promoting and facilitating
access by researchers to such
areas.

The agreements reached in
these areas well serve U.S. interests.
Nonetheless, the provisions of
UNCLOS on the deep seabed posed
fundamental difficulties. Negotia-
tions on these provisions were
designed to give effect to the
generally accepted principle that
the resources of the seabed beyond
national jurisdiction are the com-
mon heritage of mankind and that
an international regime should be
established to administer these
resources. The essence of this
principle is that the international
community as a whole has an
interest in the utilization of re-
sources beyond the limits of
national jurisdiction. Before the
principle was incorporated into a
United Nations Resolution in 1971,
it had been endorsed in a statement
by President Johnson in somewhat
different terms (the “legacy of all
human beings”) and supported by
the Nixon Administration. Subse-
quently, this principle was affirmed

in the deep seabed mining legisla-
tion of the United States enacted in
1980.

Unfortunately efforts to negoti-
ate an international regime took
place against the backdrop of deep

. ideological divisions between

developing and industrialized
nations over how the principle
should be translated into a concrete
regime. The result from the United
States perspective was a fundamen-
tally flawed seabed mining regime.

U.S. objections, shared by other
industrialized States, fell into two
categories: institutional issues and
economic and commercial issues.
On the institutional front, we
objected to inadequate influence for
the United States and other indus-
trialized countries within the
seabed organization. On the
economic and commercial front, we
sought a more market-oriented
regime. Therefore, we objected to
mandatory technology transfer,
production limitations from the
seabed, onerous financial obliga-
tions on miners and the establish-
ment of a subsidized international
public enterprise that would
compete unfairly with other
commercial enterprises.

Because of basic objections to
the seabed mining provisions of
UNCLOS, the United States de-
cided that it could not accept the
Convention as a whole and did not
sign it.

Implementation of United States
Policy

In 1983, the United States
issued a presidential statement on
oceans policy. It restated the
objections to Part XI, reiterated our
commitment to the objective of a
universally acceptable convention
and indicated that the United States
would accept and act in accordance
with the Convention’s balance of
interests relating to traditional uses

of the oceans. This policy has been
reaffirmed by successive United
States Administrations. On this
basis, the United States promoted
international acceptance of the non-
seabed provisions of UNCLOS, but
continued to take the position that
the deep seabed regime of Part XI
required fundamental reform for
the United States to consider
accession to the Convention.

In the late 1980’s, other nations
increasingly began to recognize
difficulties in the seabed mining
regime contained in UNCLOS. This
shift in attitude reflected general
changes in the international politi-
cal environment: the waning of the
Cold War and the explosion of
interest in free market reforms in
developing countries and within
Eastern Europe and the States of the
former Soviet Union. It also
reflected the decline in commercial
interest in deep seabed mining as a
result of relatively low metals
prices and growing convergence of
view among industrialized coun-
tries on the need for changes in Part
XI of the sort consistently advo-
cated by the United States. The
views of industrialized nations
were matched by expressions of
interest in an accommodation by
developing countries - the primary
defenders of Part XI.

These developments led the
United Nations Secretary General
in 1990 to launch a process of
consultations aimed at resolving the
objections that had caused the
United States and others to reject
the deep seabed mining regime.
Initially, the United States took a
cautious approach to these talks
based on uncertainty regarding the
likelihood that they could produce
fundamental reform. However, in
light of our long-standing commit-
ment to a universally acceptable
Convention, we participated to
better evaluate the opportunities
that might exist.




Implications of Entry Into Force of the Law of the Sea 10

As they evolved, the Secretary
General’s consultations revealed
growing international support for
finding a solution to the problems
of Part XI. The prospect of entry
into force of the Convention (now
definitely to take place on Novem-
ber 16,-1994) added momentum.
Other industrialized nations saw a
window of opportunity for funda-
mental change and argued that it
would be more difficult to effect
such change once the Convention
had entered into force and its
institutions had been established.
Likewise, key developing countries
shared concerns about entry into
force of Part XI with little or no
industrialized country participa-
tion.

In early 1993, the Clinton
Administration undertook a
detailed review of United States
oceans policy. It endorsed the basic
elements of that policy as they had
been consistently articulated by
past Administrations. It concluded
that the prospects of reforming Part
XI of UNCLOS to address our long-
standing difficulties had improved
to the point that U.S. oceans policy
would be best served by taking a
more active role in the reform
effort.

This conclusion was also based
on an assessment, which has been
shared by all United States adminis-
trations since negotiations began on
the Law of the Sea Convention, that
a comprehensive and widely
ratified Convention best serves
United States interests. The merit
of ‘he Convention in this regard is
not that it provides an answer to
every future question regarding the
uses of the oceans, but that it
frames and channels discussions of
new issues along lines favorable to
our interests. Therefore, a Conven-
tion acceptable to us offers a legal
framework within which to pursue
and protect our oceans interests

with greater predictability and at
less political and economic cost
than through other alternatives.

The United States has demon-
strated that it can successfully
assert its oceans interests without
treaty relations with other States
and that it could continue to do so
if our objections to Part XI are not
met. The costs of this approach,
however, would grow over time,
and long-term United States
interests in stable and predictable
rules concerning uses of the oceans
would be best served by entry into
force of a widely acceptable con-
vention.

The Agreement Relating to the
Implementation of Part XI of the
United Nations Convention on the
Law of the Sea

Progress in the United Nations
Secretary General’s consultations
has been rapid since the April, 1993
announcement by the United States
that it would actively engage in the
reform effort. Negotiations con-
cluded June 3rd of this year on the
Agreement, which will fundamen-
tally change Part XI.

The “Agreement Relating to the
Implementation of Part XI of the
United Nations Convention on the
Law of the Sea of 10 December
1982” (Agreement), avoids estab-
lishing a detailed regime anticipat-
ing all phases of activity associated
with mining of the deep seabed.
Rather, it sets forth economic and
commercial principles that are
consistent with our free market
philosophy and which form the
basis for developing rules and
regulations establishing a manage-
ment regime when interest in
commercial mining emerges.

The Agreement retains the
institutional outlines of Part XI but
scales back the structure and links
the activation and operation of
institutions to the actual develop-

ment of concrete interest in seabed
mining. Of fundamental impor-
tance, it alters Part XI to provide the
United States, and other states with
major economic interests, a voice in
decision-making commensurate
with those interests. The United
States, acting alone, can block
decision on issues of major financial
or budgetary significance in a
Finance Committee. Acting alone,
the United States can block deci-
sions to distribute revenues from
mining to States or other entities
(e.g., to liberation movements) in
the executive Council. Other
substantive decisions can be
blocked in the Council by the
United States and two allies acting
in concert.

The mandatory technology
transfer provisions are replaced by
provisions for the promotion of
technology transfer through
cooperative arrangements (e.g.,
joint ventures) and through pro-
curement on the open market.
Importantly, such initiatives are to
be based on “fair and reasonable
commercial terms and conditions,
including effective protection of
intellectual property rights.”
Although the prospective operating
arm (the Enterprise) is retained, the
executive Council must decide
whether and when it is to become
operational. Moreover, the Agree-
ment subjects the Enterprise to the
same obligations as other miners
and removes the obligation of
developed States to finance it.

The Agreement limits assis-
tance to land-based producers of
minerals to adjustment assistance
financed out of a portion of royal-
ties from future seabed mining. It
also replaces the production control
regime of Part XI by the application
of GATT principles on subsidiza-
tion. The Agreement further
replaces the detailed and burden-
some financial obligations imposed
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on miners by a future system for
recovering economic rents based on
systems applicable to land-based
mining and provides that it be
designed to avoid competitive
incentives or disincentives for
seabed mining. The Agreement
provides for grandfathering in the
mining consortia licensed under
U.S. law on the basis of terms and
conditions “similar to and no less
favorable than” those granted to
French, Japanese, Russian, Indian
and Chinese companies whose
mine site claims have already been
registered by the Law of the Sea
Preparatory Committee. Finally,
substantial financial obligations at
the exploration stage are elimi-
nated.

In short, the Agreement
achieves a restructuring of Part XI
of the Convention which is consis-
tent with our economic principles
as well as our need to ensure
adequate United States influence
over decisions made by the institu-
tions of the regime. In doing so, it
achieves the fundamental United
States objective of guaranteed
United States access to deep seabed
resources on the basis of reasonable
terms and conditions.
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Aloha and good morning. Itis
a pleasure to be here to welcome
you to Hawaii to this important
workshop on the Implications of
Entry into Force of the Law of the
Sea Convention for U.S. Ocean
Governance. Many of you know
that Hawaii was one of the
founders of this Study Group in
1991, and that your initial meeting
was also held here. The diverse
and talented mix of individuals
serving on the Study Group and
Steering Committee, make the
OGSG truly the national, and
global, leader in pursuing the
responsible stewardship of our
oceans.

Biliana Cicin-Sain, one of the
leaders of the ocean governance
movement, noted in her 1993 paper
titled, “A National Ocean Gover-
nance Strategy is Needed Now,” a
number of issues concerning
effective ocean management,
including: conflicts between users,
between agencies, and between
various levels of government;
single-purpose ocean laws which
neglect various marine interactions
and cumulative impacts; the lack of
coordination between the various
governmental ocean programs; and
the overall lack of vision for the
management of our ocean re-
sources.

I think we would all agree that
a national ocean governance
strategy is absolutely necessary.
With the world's largest EEZ, the
United States should be the world's
leader in ocean governance and
policy development. In this regard,
the entry into force of the Law of
the Sea Convention, considered one

WELCOMING REMARKS

By
Gregory G. Y. Pai
Director, Hawaii Office of State Planning
Office of the Governor

of the strongest comprehensive
global environmental treaties ever
negotiated, provides an opportu-
nity for the United States to again
assume leadership in achieving
sustainable development of our
oceans.

Located in the center of the
Pacific Ocean, we here in Hawaii
are arguably the most ocean
oriented state in the union. We are
endowed with an enormously rich
and diverse marine resource base,
equaled in only a few places in the
world. Itis, therefore, very impor-
tant to manage our resources for
their preservation and wise use by
future generations, as did the
ancient Hawaiians. They practiced
a stewardship technique known as
ahupua'a, involving management
from the mountain tops to the
ocean, allowing human use and
consumption to coexist with
resource protection and preserva-
tion. Hawaii's more recent achieve-
ments in ocean governance, such as
the Hawaii Ocean Resources
Management Plan and the Hawai-
ian Islands Humpback Whale
National Marine Sanctuary, indi-
cate our acknowledgment of the
importance of our oceans and our
efforts toward more comprehensive
management techniques.

During this workshop, we will
be exposed to a number of issues
dealing with the implementation of
the Law of the Sea Convention,
including impacts related to fishing,
environmental protection, dispute
resolution, marine boundary
delimitations, and the upcoming
reauthorization of the national
Coastal Zone Management Act. We

will be educated and informed by
individuals who are on the cutting
edge of coastal and ocean gover-
nance policy development. I know
that the results of your work here
this week will be useful not only to
the State of Hawaii and other island
communities in the Pacific region,
but also to the mainland United
States and, indeed, many other
nations worldwide.

On a political note, I urge you
not to despair in our collective
anxiety as to what is happening or
about to happen in Washington,
D.C. While the possibility of
Congress appointing another
Stratton-like Commission to
undertake a comprehensive exami-
nation of U.S. ocean policy and
national interests seems more
remote than every, I believe that
opportunities still abound in this
regard. Matters of how we govern,
manage, and responsibly develop
our precious ocean resources, I
believe, will become more impor-
tant, not less, in these times of
“downsizing,” dwindling budgets,
unfunded mandates, and declining
revenues.

In closing, please accept my
personal best wishes as you work
through your agenda for change. I
know that Hawaii's aloha spirit will
make this a memorable occasion for
those of you who are first-time or
returning visitors. I would also like
to extend our thanks to those who
helped organize this workshop,
including Bob Knecht and Biliana
Cicin-Sain from the University of
Delaware, Jerry Norris of the Pacific
Basin Development Council, Jon
Van Dyke and Casey Jarman of the
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University of Hawaii Law School,
Dick Poirier of the Office of State
Planning, and all the others who
made it possible to us to be here
today.

Again, a warm Mahalo Nui Loa
for participating, and I wish you
well in your deliberations.

Thank you very much.
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THE LAw OF THE SEA TREATY AND THE UNITED STATES:
REFLECTIONS GIVEN THE SMALL LIKELIHOOD OF RATIFICATION IN 1995

During most of 1994, discus-
sions among law of the sea scholars
and policy-makers centered on the
November 1994 entry into force of
the 1982 Law of the Sea Treaty, the
relatively likely U.S. ratification of
that Treaty, and the implications of
such ratification for both domestic
and international U.S. ocean policy.
The likelihood of United States
ratification of the 1982 Law of the
Sea Treaty was greatly reduced,
however, by the Congressional
elections of fall of 1994. Much of the
discussion since the election
dissects again and again that signal
event looking for ways that the
Treaty might still receive the advice
and consent of the Senate. These
brief comments attempt to move
beyond the implications of the
election and to:

(1) place the question of ratifying
the Law of Sea Treaty in the
context of U.S. treaty practice
generally,

(2) consider what should we make
of the likelihood that the U.S.
will not ratify the Treaty in
1995, and

(3) consider what are the opportu-
nities for OGSG action given
the likelihood of no ratification
in 1995?

Before I proceed to these three
points, let me provide a very
minimal sketch of the arena and
principal actors involved. One
group of actors are within the
Executive branch. The State Depart-

By
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ment, as a general matter, is respon-
sible for preparing treaties for
submission to the Senate. In
coordination with the Interagency
Task Force for the Law of the Sea,
the State Department prepared the
Law of the Sea Treaty for such
submission and transmitted the
document to the Senate in early fall
1994. The timing of the submission
was influenced by a July 1994
agreement (the Boat Paper) inter-
preting (and altering) Part XI of the
Treaty and the fact that the Treaty
was to come into force on Novem-
ber 16th 1994. The State Depart-
ment has been supportive of the
Treaty’s ratification, with the
Defense Department strongly
joining in such support. The Boat
Paper by addressing many of the
concerns with the Treaty articulated
by the Reagan administration in
1982 made it possible that the
Treaty, as altered by the Boat Paper,
would gain the Senate’s advice and
consent. The Senate is the other
primary actor in the ratification
process. Although at the time the
Treaty was first submitted to the
Senate for its advice and consent
early last fall such advice and
consent seemed possible to gain
(and even then difficulties were
seen), the Senate’s advice and
consent became far more problem-
atic after last fall’s elections.

The following comments
suggest that a decision to not press
for ratification of the Treaty in 1995
is not the disaster that some argue it
to be.

I

This is a time of change for U.S.
treaty practice. In conversation
with officials at the State Depart-
ment I twice have been told that
they are uncertain whether any
treaties should be sent forward to
the Senate for ratification at this
time unless absolutely necessary.
Basically, the issue is whether it is
wise to continue with dramatic
changes in treaty practice in order
to deal with particular personalities
present on the Senate Foreign
Relations Committee. If oneisa
career civil servant, one asks why
not wait for those personalities to
change. Such career officials have
begun to recognize that dramatic
changes in practice have occurred
and that the implications of those
changes are unclear. Two centuries
of treaty practice in some cases
have been altered.

Let me give two examples.
First, consider the last minute
agreement the Executive reached
with the Senate allowing ratifica-
tion of the World Trade Organiza-
tion agreement. This special side
agreement sets up a process
whereby Congress will be able to
call for the U.S. withdrawal from
the constitutive W.T.O. treaty. That
side agreement is unprecedented
and leaves many in the Executive
Branch wondering how it will affect
the Executive and U.S. participation
in foreign affairs. Personally, I
would think that the process
outlined for the World Trade
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Organization, namely review of
World Trade Organization deci-
sions by a panel of U.S. judges, is in
‘practical terms’ for the U.S. a step
toward, not away from, interna-
tional cooperation. In the past, the
concern has been that a Congress
politically displeased with the
actions of international organiza-
tions, regardless of the legality of
those international actions, would
pass statutes placing us in violation
of obligations arising under interna-
tional law. The new side agree-
ment, in contrast sets up a “judi-
cial” rather than “political” unilat-
eral review process, a very different
situation.

A second example of changed
treaty practice arises in the area of
human rights. Some five years ago
the Department of State attempted
to move forward U.S. participation
in human rights treaties and did so
by coming to a tacit agreement with
the Senate Foreign Relations
Committee that a set of reserva-
tions, understandings and declara-
tions (“RUD’s”) would satisfy
Senate concerns and allow that
institution to give its advice and
consent. Last fall, however, in a not-
widely-noted decision, the Human
Rights Committee of the Interna-
tional Covenant on Civil and
Political Rights rendered a general
note on reservations to the Cov-
enant which all but states that many
of such RUD's invalid. The ramifi-
cations of that general decision of
the Human Rights Committee have
yet to be evaluated. In addition, it
has yet to be applied to the specific
U.S. reservations, understandings
and declarations. Nonetheless, it
likely will mean that the U.S. will
stop for the foreseeable future
sending human rights treaties
forward to the Senate.

What are the implications of
these changes? First, the civil
servant concerned with long-term,

even medium-term, Presidential-
Congressional relations on treaties
might decide to wait a few years on
further ratification processes. This
would seem particularly wise given
the fact that there is an interim
period of application for the Boat
Paper allows the U.S. to do so.
Second, the withdrawal of human
rights treaties from the docket of
the Senate Foreign Relations
Committee may only lead to an
increased political focus on the Law
of the Sea Treaty were it to come
forward.

II

What should we make of no
ratification in 1995? For some, there
often is a frustration that our Senate
appears parochial, and a corre-
sponding belief that the solution is
to educate the Senate, or their
constituencies, as to the importance
of an internationalist viewpoint.
But, as others have noted in this
meeting, it is very hard to sell

~ political action on the basis of long-

term interest in supporting interna-
tional cooperation efforts or long-
term interest in a state being
viewed as able to deliver on its
promises. Rather we need to offer
what Jack Davidson described as
“good old-fashioned material direct
interest.”

But isn't it parochial also to
focus only on the U.S.’s signing of
the Law of the Sea Treaty? The
focus suggests that it is the United
States that determines whether the
Treaty, and the Boat paper effort,
are or are not a success. The “Boat
Paper,” however, is a tremendous
success regardless of U.S. action
because it allows the Law of the Sea
Treaty as a general matter to go
forward. As Ronald Barston
indicated, the United Kingdom, one
of the strongest allies of the United
States in opposing the Treaty for
the last decade, will likely ratify the

Law of the Sea Treaty in the near
future. What the “Boat Paper”
succeeds in doing most is removing
the U.S. pressure placed on other
countries to not ratify the Law of
the Sea treaty. What the “Boat
Paper” does is allow the rest of the
world to go forward with the Law
of the Sea Treaty.

Thus the question becomes:
What should we make of the effect
of the U.S. remaining outside of this
otherwise global effort for a sub-
stantial part of the interim applica-
tion period, i.e. one or two years?
(The separate question of rejecting
the Treaty permanently is far more
troublesome, is to be avoided, and
is not the situation immediately
presented.) First, the U.S. will in
fact act in accord with many aspects
of the Law of the Sea Treaty.
Second, delay of ratification of the
Law of the Sea Treaty for a substan-
tial part of the interim application
period is not equivalent to the U.S.
stating that it rejects the Law of the
Sea Treaty. Third, the argument
that the norms in the Treaty will not
harden without the United States
assumes not only that all of the Law
of the Sea Treaty is equally desir-
able, but more importantly that
chaos is around the corner. The
norms in question, e.g., norms
concerning passage, in my view
likely can withstand a year or two
more of the U.S. presence outside
the Treaty, Fourth, one must ask to
what degree the U.S. will lose
influence on the evolution of the
Law of the Sea Treaty and the
institutions created under it. It may
not have a national serving on the
Law of the Sea Tribunal and it will
not be a member of the Seabed
Authority. But it will be an ob-
server at these organizations and if
it wishes, its voice will be heard.

All this leads back to ask what
is the rush to ratify in 1995, and
how long does the United States
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have to ratify the Treaty? Accord-
ing to the terms of the Boat Paper,
the U.S. has at least until November
16, 1996 to ratify, a period that
possibly could be extended for a
further two years.

m

Greg Pai, remembering the first
meeting of OGSG in 1991, sug-
gested that we recall our roots and
purpose. At that time, we recog-
nized that there are windows of
opportunity to implement and
influence policy. We recognized
that those windows are open for a
very brief period. We desired to
create an organization that would
be ready to offer our expertise,
namely scholarly analysis, during
such windows of opportunity. In
this sense, Jack Davidson’s call for
outreach, is at the core of this
organization. Third, in Lewes,
Delaware we thought U.S. ratifica-
tion of the Law of the Sea Treaty
would be such an opportunity,
perhaps not only for international
aspects of U.S. policy, but for also
some related domestic aspects
because ratification would possibly
require some implementing legisla-
tion.

My remarks today suggest
that this particular window of
opportunity depends upon both the
attitudes of the Executive and the
Senate, and that the Senate influ-
ence results in the window being
pretty much closed. But, as is often
the case, as one opportunity seems
to close another opens. In particu-
lar, I believe that it would be
valuable for the OGSG to consider
what the U.S. should do during this
coming period of interim applica-
tion. For example, should there be
a new Executive statement on U.S.
application of the Treaty given both
its coming into force and the Boat
Paper?
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THE CasE FOR UNIVERSAL ACCEPTANCE AND IMPLEMENTATION OF THE
1982 CONVENTION ON THE LAW OF THE SEA

The Third United Nations
Conference on the Law of the Sea
was convened by the General
Assembly of the United Nations to
prepare an international treaty
instrument which would establish a
comprehensive global framework
for the resolution of questions
concerning the rights and obliga-
tions of states and non-state entities
in the use and management of the
oceans and their resources. In the
past the absence of a clear and
universally recognized regime on
the law of the sea had led to ten-
sions between, on the one hand,
coastal states which tended to claim
extensive rights and powers to
control or restrict activities in their
sea areas and, on the other hand,
maritime and shipping nations
which asserted the right of unhin-
dered access to the facilities of the
seas, subject only to constraints
which might be agreed internation-
ally as necessary for the protection
of legitimate national interests or
the promotion of community
concerns. In recent times new
disagreements have emerged - on
such issues as the exploitation and
sharing of the resources of the
seabed and ocean floor beyond the
limits of national jurisdiction; the
management and conservation of
marine living resources; the con-
duct of marine scientific research;
and the protection and preservation
of the marine environment.

Among others, the 1982 Con-
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vention on the Law of the Sea sets
maximum limits for the sea areas
within national jurisdiction and
clarifies the jurisdictional powers
and resource rights of coastal states,
in those areas. These include both
the “traditional” areas of the
territorial sea and contiguous zone,
and also the newly created areas
such as the exclusive economic
zone, archipelagic seas, straits used
for international navigation, semi-
enclosed seas, and ice-covered
areas. The Convention re-asserts,
and where necessary extends, the
rights of other states and operators
in these areas with regard to such
matters as navigation and marine
scientific research. It sets up a
regime for the exploitation, man-
agement and conservation of
fisheries and other living resources
of the seas, and it promulgates
international principles and estab-
lishes norms and arrangements for
the preservation of the marine
environment and the prevention of
pollution and other forms of
environmental degradation from
activities at sea or on land. On the
high seas the Convention re-states
and refines the old freedoms of
navigation and overflight and the
right to lay sub-marine cables.
These rights may be enjoyed by all,
subject only to the need to respect
the legitimate rights of other states
and users and the obligation to take
due account of fundamental global
interests and concerns, including
the protection of certain basic

community values and the preser-
vation of the marine environment.

Finally, the Convention estab-
lishes, for the first time, a regime for
the exploration and exploitation of
mineral resources of the area
beyond national jurisdiction.
Following the position adopted by
the General Assembly a decade
earlier, the Convention declares
these resources to be the “common
heritage of mankind.”

The 1982 Convention is more
than a “legal document” which
defines legal rights, obligations, and
responsibilities. It is also a political
statement of the international
community defining the ways in
which the seas may be used and
managed. Indeed, some have gone
so far as to describe it as a “consti-
tution of the oceans.” I prefer to
view the Convention as a frame-
work document which addresses
the most important issues relating
to the use and management of the
seas and oceans and their resources.
Because of the diversity of issues
dealt with in the Convention, its
provisions are not all the same
kind, they do not address the same
questions or provide the same kind
of answers, they do not all seek the
same objectives. For that reason
they cannot all have equal legal
effect or the same political or moral
force. For example, some of the
provisions establish or declared
general principles of law intended
to be binding on states and non-
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state actors in their activities within
or concerning the seas. Some other
articles, on the other hand, do no
more than set out objectives to
which states and other entities are
expected or recommended to
aspire, within their respective
capabilities. Yet other parts and
articles establish mandatory
procedures and mechanisms for the
implementation of particular
programs or measures.

In my view, it is this combina-
tion of comprehensive coverage
and flexibility of approach which
makes the 1982 Convention so
appropriate as a global instrument,
and so deserving of acceptance by
states and the support of all who
share the worthy objective stated in
the Preamble of the Convention,
namely “to establish a legal order
for the seas and oceans which will
facilitate international
communication...promote the
peaceful uses of the seas and
oceans, the equitable and efficient
utilization of their resources, the
conservation of their living re-
sources and the study, protection
and preservation of the marine
environment.”

It must be admitted, however,
that the 1982 Convention, even with
the modifications in the 1994
Agreement adopted by the General
Assembly in July 1994, does not
fully achieve these noble objectives.
It is a fact that some states and
some learned commentators have
identified a number of imperfec-
tions and gaps in some or other of
its parts. But it is also the case that
a large number of states consider
that the Convention, as modified by
the 1994 Agreement, represents the
best attainable compromise in the
circumstances of the current
international scene. The negotiators
of the Convention were called upon
to settle ALL ISSUES relating to the
law of the sea in one convention.

They, therefore, accepted that they
were required to construct a
framework document which would
serve as the basis of action by states
and entities from all parts of the
world and at different stages of
economic and industrial develop-
ment. To their credit they recog-
nized that this could only be
achieved in a “spirit of mutual
understanding and co-operation.”
This meant that there had to be a
willingness on the part of each of
them to give up or modify some
cherished interests and demands in
return for similar concessions by
others. It meant also that no state
could expect to come out of the
negotiations with all its positions
intact, and no state was to be
expected to accept a total loss of all
its claims. This is the spirit that
guided the conference in its nego-
tiations over a period of almost one
decade. It was the rationale behind
the innovative procedure of
decision-making —the
“gentlemen’s agreement” based on
consensus rather than vote —
which was adopted by the confer-
ence and diligently followed until
its regrettable collapse during the
last stages of the conference. The
same spirit inspired the Secretary
General'’s tortuous and difficult
consultations that eventually led to
the 1994 Agreement which, hope-
fully, will make it possible for the
Convention to attract the universal
acceptance without which the noble
ideals of its drafters cannot be
attained.

It is, therefore, not a criticism,
of the Convention that it is based on
a series of compromises. The
negotiators consciously attempted
to construct what they called a
“package deal.” This could only be
achieved by means of compromises
in almost every part of the Conven-
tion. There is a compromise on the
breadth of the territorial sea: the

maximum limit of twelve nautical
miles is much more than many
states were prepared to concede
and much less than some other
states wished to claim. The conse-
quential inclusion of many impor-
tant traditional international straits
in the wider territorial sea was
made acceptable to the maritime
and naval powers by the adoption
of the new concept of transit
passage. The establishment of the
new area of the exclusive economic
zone was accepted because it was
based on a compromise which gives
to the coastal state near sovereign
rights and powers in respect of the
utilization and management of
fisheries resources and environ-
mental protection while retaining
for other states the traditional high
seas freedoms of navigation,
overflight and the laying of sub-
marine cables. The powers give to
archipelagic states to regulate
navigational and environmental
matters in archipelagic seas were
balanced by the requirement that
regulations having an international
impact should be established in
consultation with the competent
international organization. Simi-
larly, the extensive jurisdiction
given to coastal and port states in
the prevention of marine pollution
were accepted because they are
accompanied by safeguards which
protect the interest of flag and other
states. On marine scientific re-
search the provisions of the Con-
vention are the result of serious
efforts to balance the interests of
scientific researchers with the
legitimate concerns of the coastal
states. With regard to the resources
of the area beyond the limits of
national jurisdiction, the Conven-
tion sought to balance the require-
ments of efficient and profitable
deep-sea mining operations with
due recognition of the rights of all
nations and peoples to a fair share
of the proceeds of those operations.
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The 1994 Agreement Relating to the
Implementation of Part XI of the
Convention is intended to refine
this compromise, having regard to
developments since the conclusion
of the negotiations in 1982. None of
these compromises is perfect. Like
compromises at all times and in all
spheres of human activity, parts of
them will appear to favor some of
the parties over others. Hence, on
the question of the objective fair-
ness of the balance struck in the
difficult parts or in the Convention
as a whole, reasonable minds may
and will differ. But to many,
including myself, the weaknesses
and inequities of the package, such
as they may be, do not and cannot
negate the inescapable fact that,
without a Convention based on
compromises, no one state or entity,
however powerful or wherever
located, can realistically expect to
enjoy all the benefits it seeks
without the loss of some other
cherished aspirations and interests.

For each of the groups of States
within the United Nations the 1982
Convention, even with the 1994
Agreement, presents a difficult
choice and an uncomfortable
dilemma. For the relatively devel-
oped and more powerful states it
may be tempting to stay outside the
“binding framework” of such a
convention in the belief that this
will enable them to retain maxi-
mum, freedom of action and
flexibility to react to developments
in accordance with their perceived
interests from time to time. A
number of persons and groups in
these states have in fact advocated
this approach. According to these
persons the conclusions of the
Third United Nations Conference
on the Law of the Sea have gener-
ated broad statements of state
practice which now constitute
“customary law” on most of the key
issues, and this customary law will
continue to be refined by the

further developments in state
practice in the future. They argue,
therefore, that states which feel they
can “ride along” in the wake of the
new customary law. Such states can
accept the rights and obligations

~ under the Convention as arising

from customary law, but they need
not consider themselves bound by
these rules and principles which in
their view do not as yet meet the
“customary law” test and which
must, for the moment, be consid-
ered as purely conventional (con-
tractual) in nature. Examples of the
rules which are claimed to have
attained customary law status are
those relating to the maximum
breadth of the territorial sea, the
concept of the exclusive economic
zone, the nature and incidents of
transit passage through straits used
for international navigation, the
concept of archipelagic seas and the
right of archipelagic passage, the
rules governing marine scientific
research as well as the general
principles and special regulations
concerning the preservation of the
marine environment and the
prevention of marine pollution
from various sources. It has been
claimed that the principles and
rules of law on these matters as set
out in the 1982 Convention have, by
a “classic combination” of the
elements of state practice and
OPINIO JURIS, crystallized into
customary law; and, consequently,
that the rights and obligations
arising from them may be asserted
and imposed without necessary
reference to the 1982 Convention.

To this it may be, and it has
been, countered that these prin-
ciples were not developed in a
vacuum, that they have not arisen
from state practice in the classical
sense but rather were the result of
inter-state negotiations which were
commenced and undertaken on the
agreed basis that new rules and

principles were needed. It has
further been pointed out that the
agreements on each of the topics
were conditioned on acceptance of
the consensus reached or to be
reached on the other questions. It
has further been stressed that the
fairly complex rules and regula-
tions, such as those on transit and
archipelagic sea passage or the
criteria for marine scientific re-
search or the procedures and
safeguards for the exercise of port
and coastal state jurisdiction for the
prevention of vessel-source pollu-
tion, have their source and origins
not in any prior state practice but
only in the negotiations and com-
promises at the Third United
Nations Conference on the Law of
the Sea. Thus the rights and
obligations of states in respect of
those matters cannot be considered,
let alone exercised or imposed,
without reference to the specific
criteria and requirements in the
1982 Convention. Furthermore, it
has been pointed out that, whatever
might be the merits of the view that
the provisions of the Convention
are declaratory of customary law,
that view cannot be applied to
certain parts of the convention to
the exclusion of other parts. Ac-
cordingly, if it is argued that the
agreement in the convention
regarding the extent and attributes
of an exclusive economic zone gives
customary law status to the exclu-
sive economic zone, then it must
also be admitted that the clear and
consistent declarations by the
international community that the
resources of the sea-bed and ocean
floor beyond the limits national
jurisdiction are “the common
heritage of mankind” have also
given customary law status to that
concept. It follows from that the
resources of the area can only be
utilized for the benefit of all peoples
and, for that purpose, must be
exploited in accordance with
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procedures acceptable to the
international community as a
whole.

It is thus reasonable to say that
no state or group of states can
legitimately claim either the right to
have a treaty which fully satisfies
all their wishes and fulfills every
aspiration of theirs or the freedom
to pick and choose from the provi-
sions and principles of the Conven-
tion, adopting those that suit their
current needs and rejecting those
which they deem inconvenient or
burdensome. Developing countries
which reject the Convention
because it does not meet all their
aims and wishes will discover that,
in the absence of an agree interna-
tional instrument of sorts, they will
be obliged to operate in a free-for-
all situation in which they may
attain even less than might other-
wise be available to them under an
imperfect but generally accepted
agreement. Similarly, developed
industrial states which believe that
they can escape from the con-
straints of an international treaty
regime by selectively applying the
rules and principles to suit their
convenience and advantage will
have to pay a price for that free-
dom, and the price may turn out to
be unnecessarily high for benefit
sought to be gained. For example, a
state which takes this course may
be deprived of the guaranteed
enjoyment of some essential rights,
such as unhindered passage
through international straits and
archipelagic waters, especially in
areas where the riparian states do
not accept that these rights arise
from customary law. Insucha
situation a state which is not a party
to the 1982 Convention may be
obliged either to enter into special
arrangements in order to enjoy
those rights or, failing such agree-
ment, to resort to the use of non-
peaceful procedures to assert what

it considers to be its legal rights.
With regard to deep-sea mining it is
widely acknowledged that the vast
sums and considerable entrepre-
neurial and technological resources
needed for their meaningful
exploration and exploitation are
unlikely to be invested and risked
for that purpose without a measure
of assurance on the legal status of
the resources and a reasonable
guarantee that the conditions for
profitable operation will be avail-
able for the period of time needed
to give the investors a suitable
return on the venture. Thus, while
the failure of the convention may
satisfy the ideological sentiments of
some groups in both the developed
and developing world, it is very
unlikely that any of the countries or
the interests therein will benefit
materially from an impasse. For
every country, developed or
developing, powerful or weak, it
must be a clear and substantial
advantage to be able to claim rights,
exercise powers and discharge
responsibilities within a framework
in which these rights, powers, and
responsibilities are reciprocally
accepted on a contractual basis by
other states parties to the same
instrument.

But apart from the possible loss
of benefits and advantage by
individual states and interests there
is an even more compelling reason
for the universal acceptance and
implementation of the 1982 Con-
vention. The provisions of the 1982
Convention, whether they are
considered as rules of conventional
treaty law or as a codification of
customary law, do not and cannot
constitute the last word on the
issues with which they deal. The
various principles, rules, and
standards underlying the provi-
sions will need to be reviewed,
evaluated and up-dated to respond
more effectively to new circum-

stances and to take account of new
insights and opportunities. In the
very dynamic situation of the
contemporary world it would be
unrealistic to expect that this can be
done either through the slow
process of “evolving state practice”
or even through the time honored
mechanism of periodic diplomatic
conferences. In any case thereis a
real danger that any new diplo-
matic conference on the law of the
sea will be taken by some countries
as an opportunity to seek to re-open
issues on which they were unable
to obtain satisfaction during the
1970-1982 conference. It would
appear, therefore, that the most
appropriate and realistic way of
“progressively developing” the
regime in the 1982 Convention is to
utilize the institutional machinery
established in the Convention.
Apart from the International
Seabed Authority and the Interna-
tional Tribunal on the Law of the-
Sea, there is the Conference of
Parties to the Convention. While
the Seabed Authority’s remit is
limited to matters relating to Part XI
of the Convention and the Tribunal
is to deal with disputes between
States and other appropriate
entities, the Conference of Parties
has a relatively unrestricted remit.
As such it has the potential of
providing a useful, and indeed
indispensable, mechanism for
developing, refining, clarifying and
up-dating the provisions of the
Convention in the light of the
evolving views of the states parties
and developments in the interna-
tional scene. In this the parties will
be following and benefitting from a
trend which has now become an
established feature of the interna-
tional law-making and regulatory
process.

This has been described in

another but not altogether unre-
lated context as the abandonment
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of “diplomatic AD HOCRACY ...for
institutionalized and informal
review of international regulatory
regimes...” This new approach
provides an effective and generally
acceptable device for law-making
and it has been put to good effect
under some of the most important
international treaty instruments of
the past two or three decades.
Examples include the 1946 Conven-
tion for the Regulation of Whaling,
the 1972 London Dumping Conven-
tion, the 1973/78 MARPOL, the
1985 Vienna Convention for the
Protection of the Ozone Layer and
its Montreal Protocol, the 1989 Basel
Convention on the Control of
Transboundary Movement of
Hazardous Wastes and Other
Wastes, the Antarctic Convention,
the 1992 Convention on Biological
Diversity and the Framework
Convention on Climate Change.
This mechanism was also adopted
by the Rio Conference on Environ-
ment and Development (UNCED)
when it established the Commis-
sion on Sustainable Development to
serve as the body responsible to
oversee the implementation and
further development of Agenda 21.
There is no reason why this device,
which has been so widely accepted
in respect of these other instru-
ments, should not be equally
appropriate or acceptable in respect
of what is without doubt one of the
most important and pervasive
international instruments of mod-
ern times. Indeed, the Law of the
Sea Convention appears to be more
suitable, for, and in need of, such a
standing mechanism for continuous
and systematic review than some of
the other conventions. At all events
this is the only way in which the
Convention will be enabled to
operate as viable and living docu-
ment, providing guidance and
direction to national and interna-
tional measures, and reacting to the
needs arising from rapid and

radical changes which are likely to
occur in sea use and maritime
activity.

If such a mechanism were to be
adopted for the progressive devel-
opment of the law of the sea, it is
reasonable to assume that full
participation therein would be
limited to those states which have
agreed to be parties thereto. In
certain circumstances non-parties
may be able, depending on the
wishes of the state’s parties, to play
some role in the processes of the
Conference of State Parties; but
such a role is bound to be periph-
eral. This means that a state not
party to the Convention will be put
at considerable disadvantage since
it will not be in a position to
influence the decisions for the
further development of the prin-
ciples and rules of the Convention.
To the extent that such decisions
affect the nature, meaning and
implications of the provisions of the
Convention, they may have impli-
cations for all states, whether or not
they are parties to the Convention.
This will be true for small develop-
ing states; but it will be of even
greater significance for great
powers such as the United States,
Japan or the member states of the
European Union.

For these major powers, there is
the added consideration that, as
leading members of the interna-
tional community with a clear
interest in and undoubted capacity
to influence world affairs, there is
an undeniable political advantage
in being actively involved in the
shaping and application of an
international instrument whose
ramifications extend to every aspect
of economic and social lives not
only of their citizens but of the
peoples of other countries whose
destinies are of significance to
them. The smaller and less devel-
oped countries of the world need

the assurance that they can rely on
the willingness of the more power-
ful and experienced states to
operate on the basis of cooperation
and compromise in international
relations. The benefits of that
assurance transcend the areas
covered by the Law of the Sea
Convention. Equally, absence of
that assurance can have negative
impacts in areas not directly related
to the law of the sea.

Thus the fate of the 1982
Convention is not merely of signifi-
cance in the maritime context.
There may or may not be justifica-
tion for the view that the industrial-
ized states can stay aloof from the
1982 Convention without signifi-
cant loss of any of their rights. It
may well be that these countries can
enjoy all the rights in the conven-
tion - by means of special arrange-
ments with individual states or
through unilateral assertions
against weaker countries regardless
of the legal claims of such states.
But this might be at a price which
could be wholly disproportionate to
the advantages gained. The 1982
Convention is the most ambitious
law-making treaty ever attempted
in international diplomacy. It does
not take too much imagination to
see that its failure would set a
precedent whose negative repercus-
sions will be far reaching. Those
would be even more serious if the
failure were to be seen to be the
result of calculated action by the
countries which are expected to be
the promoters of law and order in
international affairs. No state, and
certainly no major world power,
should contemplate any action
which could undermine such a
convention, except where there is
incontrovertible evidence that its
vital and non-negotiable national
interests would be compromised by
participation in the convention. In
spite of the many and sometimes
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extravagant claims made against it
by some of its opponents, the 1982
Convention cannot reasonably be
said to serve the exclusive interests
of any one state or group of states
or to jeopardize the vital interests of
any state or groups of states. While
almost every state can identify
aspects of the Convention which it
finds unacceptable or inadequate
for one reason or another, it is
perhaps true to say that every state
will also find parts or provisions
which it considers fully acceptable
and which it would wish to retain
unchanged. This is true of both the
developing countries as well as the
developed industrial states.

It has long been the view of
many eminent and knowledgeable
scholars and publicists that, with all
its undoubted imperfections, the
Convention on the Law of the Sea
has much to offer the world. The
issues which it addresses are of
abiding significance to all States
and to all sections of the interna-
tional community. The balancing of
interests and rights may not fully
satisfy everybody; but it is better
than anything available or realisti-
cally foreseeable in the near future.
The Convention establishes a fairly
respectable compromise between
the security and resource rights of
coastal states and the navigational
rights of all nations. This is of
importance to all peoples and all
economies because maritime
transportation is the indispensable
artery for the international trade
and commerce of all nations,
developed and developing. The
provisions on fisheries will enable
states, individually and collectively,
to develop effective management
systems and strategies to prevent
over-exploitation of the fisheries
and other living resources of the
seas. The relatively clear state-
ments on the limits of various
marine zones, and on the rights and
responsibilities of states and other

entities within the respective zones
will serve to reduce, if not eliminate
altogether, assertions and exercise
of unilateral and illegitimate
national jurisdiction in these areas.
The provisions on the protection
and preservation of the marine
environment provide a framework
of measures to be taken at the
global, regional and national levels,
to protect the sea from pollution
and other forms of envirorunental
degradation. A regime on marine
scientific research which balances
the interests of the coastal state with
the essential requirements for
effective research will assist the
search for knowledge on the hidden
potential of the oceans. Such a
regime can also help to maximize
the contribution of science and
technology to the effective and
rational use and management of
oceans and their resources. With
the modifications adopted in the
1994 Agreement, it is now possible
to envisage a widely accepted
regime for the exploration and
exploitation of the resource of the
international area which make the
benefits of commercially viable
deep-sea mining available to all
nations and on an equitable basis.
Finally, the provisions on regional
and global co-operation, and in
particular the arrangement for
technical co-operation, should
enable the international community
and the appropriate international
organizations to encourage, and
where necessary assist, all states to
develop national policies and laws
which will promote the global
objective of sustainable develop-
ment in the oceans for the benefit of
all nations. This is necessary for the
“strengthening of peace security
and co-operation and friendly
relations among all nations” which
is given as one of the principal
objectives of the Convention.

It is, of course, true that the
Convention cannot by itself achieve

these lofty aims and objectives. But
I believe that the 1982 Convention
is more likely than anything
available now or in prospect to
provide the regime that can help to
make the whole of ocean space a
sphere of co-operation for the
benefit of all humankind, instead of
the arena of conflict and confronta-
tion for narrow national and
sectional interest, which would
inevitably ensue if there were no
agreed regime. For that reason, the
Convention deserves the support of
all who value order in the oceans,
not just for its own sake but also as
an “important contribution to the
maintenance of peace, justice and
progress for all peoples of the
world.”
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THE STATE DEPARTMENT PERSPECTIVE ON THE ENTRY INTO
Forcke ofF THE Law oF THE SEA CONVENTION FOR FISHERIES:
ConNsOLIDATING GAINS AND ENABLING FUTURE PROGRESS

From the perspective of the
Department of State, the coming
into force of the Law of the Sea
Convention portends well for
sound conservation and manage-
ment of living marine resources,
both domestically and internation-
ally.

On the domestic front, no
additional legislation will be
required to implement U.S. obliga-
tions under the Convention with
regard to living marine resources.
Indeed, the Convention simply
confirms the legal structure that we
have had in place to manage our
fisheries since the enactment of the
Magnuson Act MFCMA).

Internationally, the wide
acceptance of the Convention
reflected by its coming into force
consolidates the progress that has
been made in international marine
conservation over the past decade,
and will enable and facilitate future
progress in this area. It is really the
impact of the Convention on
international fisheries conservation
and management that I want to
discuss in this paper.

So, first I will briefly present the
view of the State Department on the
impact of ratification on domestic
fisheries management. Then I will

discuss at greater length the impact
on international fisheries.

Domestic Impact of Ratification

Entry into force of the Conven-

By
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U.S. Department of State
Washington, D.C. 20520
Telephone: (202) 647-2335
Fax: (202) 736-7350

tion, and U.S. adherence to it, will
not require any changes to U.S. law
and policy with respect to living
marine resources. The salient
aspects of the Convention in this
area are already incorporated into
U.S. law. To summarize:

¢ The Convention provides for
the establishment of an Exclu-
sive Economic Zone (EEZ) out
to 200 nautical miles.

¢ The Convention gives the
coastal State sovereign rights
and exclusive jurisdiction over
living marine resources within
its territorial sea and EEZ,
subject to basic obligations to
prevent overfishing and to
conserve.

¢ The coastal State sets all total
allowable catch levels, deter-
mines all other conservation
and management measures,
and has exclusive enforcement
powers within its waters.

¢ Any foreign fishing is subject to
regulation by the coastal State.
Where the coastal State has the
capacity to harvest the total
allowable catch, it may prohibit
foreign fishing entirely.

¢ Beyond the EEZs (i.e., on the
high seas), the Convention
requires States to cooperate in
the conservation and manage-
ment of living marine re-
sources, particularly through
the negotiation of agreements

and the establishment of
regional fishery organizations.

¢ The Convention contains
specific provisions relating to
particular categories of species,
including straddling stocks,
highly migratory species,
marine mammals, anadromous
species, and catadromous
species. All of these provisions
are consistent with U.S. law and
promote U.S. interests.

¢ Fishing on the high seas is
subject to compulsory, binding
dispute settlement under the
Convention. However, fishing
within territorial seas and EEZs
is exempted from binding
dispute settlement.

In 1976, the year the Magnuson
Act was enacted, its authors quite
self-consciously viewed themselves
as crafting the legislation to be
consistent with the Law of the Sea
Convention. At the time, although
the Law of the Sea negotiations
were still on-going, consensus had
been achieved on virtually all of the
Convention’s provisions concerning
living marine resources. The
authors of the MFCMA claimed,
rightly, that the Act would serve as
implementing legislation for U.S.
obligations regarding conservation
and management of living marine
resources under the Law of the Sea
Convention. This remains true
today.
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Ratification of the Convention
will not necessitate amending the
Magnuson Act and may not be the
result some may have been hoping
for. It means the Convention will
not serve to lever changes to what
some may regard as undesirable
aspects of the Magnuson Act or in
the way the Act has been imple-
mented. Also, for those interested
in talking and writing about this
subject, it means there will be little
fodder provided - the Convention
is completely uncontroversial in
this regard.

International Impact of
Ratification

The entry into force of the
Convention, and U.S. adherence to
it, will as well require no change in
the international fishery agreements
to which the United States is party.
Since 1983, every international
fishery agreement and initiative the
United States has been a part of has
been negotiated within the frame-
work provided by the living marine
resource provisions of the Law of
the Sea Convention. Even the
Convention for the Conservation of
Salmon in the North Atlantic
Ocean, which was concluded in
1980, specifically intended to
implement the agreement that was
reached in the negotiations on the
Law of the Sea Convention to ban
high seas salmon fishing.

In 1982 President Reagan
decided that the United States
would not become party to the Law
of the Sea Convention until its deep
seabed mining provisions were
reformed to address U.S. concerns.
Shortly thereafter, in proclaiming
for the United States an exclusive
economic zone (EEZ), he an-
nounced that, while the United
States would not sign the Conven-
tion until the necessary changes
were made to Part XI, it viewed the
other parts of the Convention to
“generally confirm existing mari-

time law and practice and fairly
balance the interests of all States.”

Thus since 1983 the United
States has been steadfast in insisting
that international agreements
concerning the oceans to which it is
party be consistent with the Law of
the Sea Convention. We have
regarded the provisions of the
Convention, other than those
concerning deep seabed mining, as
reflecting customary international
law. Nowhere is this negotiating
approach, and the value of the Law
of the Sea Convention for it, more
apparent than in our international
fishery agreements.

Tommy Koh'’s observation that
the Law of the Sea Convention is “a
constitution for the oceans,” though
by now trite, couldn’t ring more
true, especially as to international
fishery matters. In some cases the
Convention contains specific
provisions proscribing certain
conduct; in some cases the Conven-
tion contains more general provi-
sions prescribing certain conduct.
While the former may not require
much elaboration by the interna-
tional community, they provide a
firm foundation for cooperative
fishery relations among States,
especially through regional agree-
ments; they are the bottom line.
The latter are of course different. It
is much easier to agree upon what a
clear prohibition requires than it is
to agree upon what is required by
more general injunctions to take
positive action. In such cases, as is
said in the language of U.S. consti-
tutional interpretation - the inter-
stices have to be filled in. In all
cases, however, the provisions of
the Convention provide the frame-
work within which our important
fishery agreements were negotiated
and critical international under-
standings achieved.

In examining the role that the
Law of the Sea Convention has had

and will continue to have in inter-
national fishery agreements and
negotiations, I will consider three
examples: the Convention for the
Conservation of Anadromous
Stocks in the North Pacific Ocean
(also known as the “North Pacific
Anadromous Stocks Convention”),
the Agreement to Promote Compli-
ance with International Conserva-
tion and Management Measures by
Fishing Vessels on the High Seas
(also known as the “Compliance
Agreement”), and the on-going
United Nations Conference on
Straddling Fish Stocks and Highly
Migratory Fish Stocks.

North Pacific Anadromous Stocks
Convention

Salmon are a very important
resource to the States of the North
Pacific region. Indeed, as Harry
Scheiber has shown so well in his
study of the origins of the absten-
tion doctrine, from time to time
disputes relating to salmon have
reached the highest level of govern-
ment. These disputes have often
been messy and difficult to resolve.
The Law of the Sea Convention
framework, however, provides a
foundation that has substantially
narrowed debate, and has been a
foundation upon which to build
additional understandings. It
provided the foundation for the
North Pacific Anadromous Stocks
Convention.

The North Pacific Anadromous
Stocks Convention is based on one
of those Convention provisions that
very specifically proscribe certain
conduct. Article 66 of the Law of
the Sea Convention prohibits
fisheries for salmon on the high
seas, except where that would
result in economic dislocation. It
recognizes that States in whose
waters salmon stocks originate have
the primary interest in those stocks.
But Article 66 also prescribes
conduct: States must cooperate with
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regard to the conservation and
management of salmon stocks
when salmon which originate in the
waters of one State migrate through
the waters of another.

As Japan’s economic justifica-
tion for its high seas salmon fishery
weakened through the 1980s,
Article 66 served as the lodestar for
orienting discussions to eliminate
the high seas salmon fishery
altogether.

At the same time, the injunction
to cooperate contained in Article 66
provided something to bring the
Soviet Union, for obvious reasons
one of the major players in North
Pacific fisheries, and without whose
involvement a regional agreement
would be one in name only, to the
negotiating table.

So the Convention underpins
the regime for conservation and
management of salmon on the high
seas of the North Pacific. It enabled
us to bring an end to Japan’s high
seas salmon fishery and get the
Soviet Union involved in a regional
regime for North Pacific high seas
salmon.

But does the United States gain
anything in regard to salmon by
ratifying the Law of the Sea Con-
vention? The answer is most
certainly “yes.”

The Law of the Sea Convention
requires all other States parties to
abide by the prohibition on high
seas salmon fishing — the basic rule
of the North Pacific Anadromous
Stocks Convention. The respect in
which the prohibition on high seas
salmon fishing is held by all other
States is a direct result of Article 66.
Thus, while we assert our rights,
the Law of the Sea Convention not
only recognizes them but prohibits
all States from eroding those rights
by engaging in high seas salmon
fisheries.

This prohibition is enforceable
against States parties. Parties to the
Law of the Sea Convention are
required to submit to compulsory
binding dispute settlement in some
circumstances, including those
regarding fishing on the high seas.
In most cases there are exceptions
to a rule, but in this case there are
not. If vessels of a State began to
fish for salmon on the high seas,
one means of enforcing the prohibi-
tion would be to take that State to
binding international dispute
settlement. International dispute
settlement is an effective tool as a
deterrent and it is available for
parties to the Law of the Sea
Convention to use to enforce the
high seas salmon fishing prohibi-
tion.

So - for salmon — the Law of
the Sea Convention has brought us
much already; it confirms present
practice; it gives us clear rules
which prohibit high seas salmon
fishing; and it provides a new and
useful enforcement tool should
something come undone in the
future. Itis a clear case where the
coming into force of the Law of the
Sea Convention consolidates one of
our most important gains of the last
decade in international fisheries
conservation and management.

Food and Agriculture
Organization Agreement

As noted earlier, the Law of the
Sea Convention will also enable
and facilitate future progress in
international fisheries management.
The Treaty would be of advantage
to us in dealing with problems
caused by fishing vessels of other
countries outside our 200-mile
zone. This arises from both the
substantive provisions of the Treaty
which require such flag states to
cooperate with coastal states on
matters of concern, and the dispute
settlement provisions which allow
for binding dispute settlement for

fishery disputes that occur on the
high seas. If the Senate approves
the Treaty, these provisions will
help the United States deal more
effectively with fishing problems
which arise from foreign fishing
beyond our zone.

For many years now regional
and subregional fishery organiza-
tions have been plagued by the
phenomenon of vessels flying the
flags of States not party to the
organization fishing on the high
seas so as to undermine the conser-
vation and management measures
agreed to by such organizations. To
make matters worse, some regional
and subregional organizations, such
as the International Commission for
the Conservation of Atlantic Tunas
(ICCAT), are faced with the dis-
turbing phenomenon of “third
generation” flags of convenience -
vessels which change their registry
from a traditional flag of conve-
nience State to a State that is a
member of the regional organiza-
tion — though known not to be
vigilant in ensuring the compliance
of vessels flying its flag with the
conservation measures of the
regional organization - in order to
avoid being branded a flag of
convenience vessel.

The Law of the Sea Convention
provided a basis on which to
address this problem. We have
done so through an Agreement
adopted by consensus of the
Conference of the United Nations
Food and Agriculture Organization
(FAO) on November 24, 1993, as
one part of the International Code
of Conduct for Responsible Fishing.
The full name of this Agreement is
the Agreement to Promote Compli-
ance with International Conserva-
tion and Management Measures by
Fishing Vessels on the High Seas. It
represents a major step forward in
addressing the problems that beset
regional fishery organizations in
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their efforts to control high seas
fishing, and is one critical element
in the efforts of the United States to
bring high seas fisheries under
greater control. Itis also a good
example of an international agree-
ment that fills in the interstices
afforded by the broad, general
prescriptions of the Convention.
This very important agreement
could not have been successfully
negotiated had the Law of the Sea
Convention not come before it.

The FAO Agreement has two
primary objectives that will bolster
regional fishery organizations and
serve to bring high seas fishing
under greater control: (1) to impose
upon all States whose fishing
vessels operate on the high seas
obligations designed to make the
activities of those vessels consistent
with conservation and management
needs; and (2) to increase the
transparency of all high seas fishing
operations through the collection
and dissemination of data. Thus,
while the Agreement is often
referred to as the “Flagging” or
“Reflagging Agreement,” these are
essentially misnomers, since the
Agreement deals with a broader
range of issues.

I will not list the panoply of
Flag State duties set forth in the
Agreement. But, to summarize, it
enumerates with specificity and
detail Flag State obligations with
regard to fishing vessels which
operate on the high seas. These
obligations establish a sound basis
on which high seas fishing must be
conducted if living resources are to
be properly conserved and man-
aged. Taken together, they also
stand for the proposition that no
State should allow a fishing vessel
to fly its flag on the high seas unless
the State can effectively exercise
responsibility over that vessel.

The Agreement also mandates
the FAO to establish a global

registry of high seas fishing vessels.
Parties must provide to the FAO
pertinent information relating to
their fishing vessels that operate on
the high seas. The FAO will
maintain and circulate this informa-
tion among the Parties and, with
certain exceptions, to regional
fisheries organizations. Each Party
must also provide information to
the FAO relating to activities by its
vessels that contravene the provi-
sions of the Agreement, as well as
measures the Party has taken in
response. These provisions are
designed to increase our knowledge
of high seas fisheries, which is
essential to the development of
effective conservation and manage-
ment measures, as well as to
increase their transparency, and,
thereby, subject Flag States to
public scrutiny in terms of whether
they are fulfilling their obligations
with respect to vessels flying their
flag.

The Agreement builds directly
on and gives content to the general
obligations in the Law of the Sea
Convention regarding high seas
fishing and Flag State responsibil-
ity.

The Law of Sea Convention
makes clear that the freedom to fish
on the high seas is not unqualified.
Article 116 acknowledges the right
of all States for their nationals to
fish on the high seas. At the same
time, however, Article 116 makes
this freedom to fish subject to
several important conditions,
including:

(a) other treaty obligations of the

State concerned;

(b) the right and duties as well as
the interests of coastal States;
and

(c) obligations to cooperate in the
conservation and management
of high seas living resources.

Article 192 of the Convention
imposes on States a general obliga-
tion to protect and preserve the
marine environment; this includes
the living resources of the high seas.

Under Article 91 of the Conven-
tion, States have the right to grant
nationality to their ships. Article 91
also requires that there exist a
“genuine link” between the State
and the vessel flying its flag.

The Flagging Agreement, while
preserving the freedom to fish on
the high seas, fleshes out these
general obligations contained in
Articles 91, 116, and 192. By being a
party to the FAO Agreement, a
State fulfills these basic obligations.

U.N. Fish Stocks Conference

Although the FAO Agreement
is of great importance in bringing
high seas fishing under greater
control, more remains to be done.
The efforts of the United States in
this regard continue, with the Law
of the Sea Convention firmly in our
hands pointing the way. This is the
case at the United Nations Confer-
ence on Straddling Fish Stocks and
Highly Migratory Fish Stocks.

The Conference is all about
elaborating rules to give effect to
the Law of the Sea Convention’s
duty to cooperate in the conserva-
tion and management of straddling
fish stocks and highly migratory
fish stocks. The Conference
Chairman’s Draft Agreement calls
for the establishment of regional
organizations or arrangement
where they do not now exist. It
calls for non-Contracting Parties to
cooperate in regional organizations.
It addresses, though not yet ad-
equately, the problem of vessels
fishing on the high seas in ways
that undermine the effectiveness of
regional organizations or arrange-
ments.
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While each of these issues is
important, time permits me only to
address the third in detail.

High seas enforcement against
vessels that undermine the conser-
vation and management measures
of regional fishery organizations is
one of the major issues the United
Nations Conference on Straddling
Fish Stocks and Highly Migratory
Fish Stocks has grappled with, and
it will likely consume much time at
the two remaining sessions of the
Conference. The United States has
vigorously advocated an approach
that will enable enforcement actions
to be taken against such vessels by
non-Flag States. The Law of the Sea
Convention has proved invaluable
to the United States in its advocacy
of such measures.

In short, we are trying to get the
strongest high seas enforcement
provisions that could be agreed,
consistent with the Law of the Sea
Convention.

In fact, the underlying rationale
for the traditional rule of exclusive
Flag State jurisdiction on the high
seas -- that a ship is akin to a
floating piece of territory of the
State -- is rapidly losing force and
falling into desuetude. The obsoles-
cence of the traditional rule is all
the more apparent in the case of
modern high seas fishing vessels
which have the capacity to travel
tremendous distances to vacuum
the oceans. Nonetheless, the United
States is not arguing for a change in
the international law of maritime
enforcement.

To get at the problem of
non-Contracting parties undermin-
ing the conservation and manage-
ment efforts of regional organiza-
tions, at the most recent session of
the Conference, the United States
proposed informally that vessels
* which persistently violate the
conservation and management

measures of regional fishery
organizations be deemed stateless,
so that they would thereby be
subject to enforcement actions on
the high seas. This idea did not
command much support in New
York.

The United States will propose
at the next session of the Confer-
ence changes to the Draft Agree-
ment intended to strengthen its
provisions regarding compliance
with and enforcement of conserva-
tion and management measures on
the high seas.

The Draft Agreement already
calls upon States party to regional
and subregional organizations to
develop procedures for mutual
boarding and inspection in high
seas areas covered by the organiza-
tion or arrangement. This provi-
sion is certainly a necessary and
desirable step forward: it may bring
some meaningful level of compli-
ance in existing regional and
subregional organizations where it
is now lacking and help address the
problem of “third generation” flags
of convenience to which I adverted
earlier in discussing ICCAT. But it
does not go far enough - it does not
address the problem of vessels
flying the flag of States not party to
regional and subregional organiza-
tions — non-Contracting parties —
undermining the conservation and
management measures of those
organizations.

The U.S. proposal seeks to
address the problem posed by
non-Contracting parties. It autho-
rizes the appropriate authorities of
any State party to a regional or
subregional organization or ar-
rangement to board and inspect any
other fishing vessel in such area
flying the flag of a State party to the
Agreement. Thus the U.S. will be
calling on States to authorize,
through the Agreement being
negotiated at the United Nations,

those party to regional and subre-
gional organizations to make
arrangements to take enforcement
actions against vessels flying their
flag on the high seas.

Furthermore, the United States
will propose that where such
boarding and inspection reveals
evidence that the vessel has vio-
lated applicable international
conservation and management
measures, the Flag State shall either
investigate and take enforcement
action with respect to the vessel or
authorize the authorities of the
State conducting the boarding and
inspection to take such action on its
behalf. This approach reflects the
“prosecute or extradite” rule,
contained in numerous other
international agreements.

In addition, the U.S. will
propose a provision explicitly
obligating flag States to cooperate
with coastal States in investigating
and taking appropriate enforce-
ment action in cases where a coastal
State has evidence that a vessel on
the high seas has previously
engaged in unauthorized fishing in
areas under the national jurisdic-
tion of the coastal State. In this
way, the high seas will cease to
function as a safe haven for vessels
which flout the conservation and
management measures prescribed
by coastal States for the living
marine resources of their EEZs and
run to the high seas to escape legal
scrutiny.

None of this runs contrary to
the traditional rule of exclusive Flag
State jurisdiction on the high seas.
The right of a state to authorize the
law enforcement officials of another
state to enforce the laws of the flag
State has long been recognized in
international law. The proposal of
the United States would do no
more than secure such authoriza-
tion from States party to the agree-
ment coming out of New York.
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Conclusion

The Law of the Sea Convention
provides both the building materi-
als and the scaffolding for the
construction of institutions and
arrangements for the conservation
and management of high seas living
marine resources. Each of these
institutions and arrangements, in
turn, is part of a mosaic of govern-
ing institutions and arrangements
that will eventually cover all the
oceans. Only when that task is
complete will we have the ocean
governance necessary to ensure the
responsible use of the living marine
resources of the high seas. The Law
of the Sea Convention makes all
this possible.
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THE Law OF THE SEA CONVENTION AS A COMPREHENSIVE FRAMEWORK CONVENTION FOR

SuUSTAINABLE OCEAN USE

The Legal Foundation for Integrated Coastal and Watershed Management
and the Conservation of Marine Species and Biodiversity

Introduction

The purpose of my presentation
is not to look at many specific
provisions of the 1982 U.N. Con-
vention on the Law of the Sea
(LOS), but rather to discuss how it
sets the stage for concrete actions
nationally and internationally to
deal with the most significant cause
of degraded coastal and marine
ecosystems: land-based sources of
marine pollution (LBSMP). I will
outline the comprehensive frame-
work nature of the LOS
Convention’s provisions on protec-
tion and preservation of the marine
environment and the conservation
of marine living resources, and then
turn to the issue of LBSMP. This
and related themes are considered
in more depth in a report I have
recently completed for the World
Conservation Union.

The LOS Convention Framework

The nature of the LOS Conven-
tion as a global legal framework for
the marine environment is set forth
in a 1989 United Nations publica-
tion, which indicates how its Part
X1I is the first comprehensive
statement of international law on
the subject (codifying the principles
of marine pollution articulated in
the 1972 U.N. Conference on the
Human Environment), and that it is
expressly designed to operate as an
“umbrella” for the progressive
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development of international
marine environmental/species
conservation law.! It indicates how
the Convention urges states to
harmonize existing rules, to con-
clude further global and regional
rules for all sources of marine
pollution, and to reexamine these
rules as necessary. It notes further
that the Convention contains
several new or emerging principles
that serve not only as a foundation
for more specific marine laws but
also as a model for other interna-
tional environmental agreements.
Many of these principles are
explicitly listed in a document
prepared for the 1992 U.N. Confer-
ence on Environment and Develop-
ment.?

The Convention comprehen-
sively covers all sources of marine
pollution and the entire mariné
environment. Its provisions on the
conservation of marine living
resources encompass 200-mile EEZs
and all of the high seas. They are
not explicit regarding conservation
within the territorial sea or regard-
ing sedentary living resources of
the continental shelf. All environ-
mental and most conservation
disputes are subject to compulsory,
binding settlement procedures.

Others have argued that the
LOS Convention requires marine
ecosystem management,® and

explored how it serves as a vehicle
for incorporating by reference
generally accepted international
rules and standards on marine
environmental protection, which
parties to the LOS Convention
should apply in their national
laws.* That is, once international
rules and standards adopted
pursuant to related oceans agree-
ments meet a “generally accepted”
test, they become applicable among
states parties to the LOS Conven-
tion. Depending on the pollution
source in question, these may be
considered minimum standards for
national laws, or states may be
required merely to take them into
account. For at-sea activities,
including vessel-source pollution,
dumping, and offshore continental
shelf activities, national laws and
standards must be no less effective
than generally accepted interna-
tional rules and standards, whereas
for land-based (and airborne)
sources of marine pollution, the less
stringent “take into account”
mandate holds.

It may further be argued that
where generally accepted interna-
tional rules and standards exist and
constitute minimum standards for
national law, failure to apply and
enforce them may lead to compul-
sory, binding dispute settlement
proceedings pursuant to the LOS
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Convention, regardless of whether
the alleged violator is a party to the
agreement setting forth the more -
detailed requirement. That is, the
Convention’s dispute settlement
system permits framework obliga-
tions to be interpreted and applied
drawing on a wider range of
evolving, more specific legal
obligations. In the fisheries context,
it has been argued that among
states parties to the LOS Conven-
tion, legally binding dispute
settlement procedures may be
invoked to enforce the
Convention’s duties to conserve
and cooperate in conserving high
seas resources (and related environ-
mental obligations), taking into
account standards set in accordance
with a regional agreement even
when the offending state is not a
party.

Since the LOS Convention
refers not only to international rules
and standards but also to interna-
tionally recommended practices
and procedures (marine pollution)
and generally recommended
international minimum standards
(marine living resources conserva-
tion), it may be argued that “soft
law” should significantly influence
state practice as well.

In light of more recent interna-
tional environmental accords, it is
useful to review also the nature of
the obligations set forth in the LOS
Convention on marine environmen-
tal protection and species conserva-
tion. Obligations to protect the
entire marine environment are
unqualified. Obligations to con-
serve marine living resources are
absolute, except within the territo-
rial sea and with respect to conti-
nental shelf living resources. That
is, the LOS Convention recognizes a
different distinction between
establishing an obligation and
- requirements for national imple-
mentation than that recognized in,

for example, the Framework
Convention on Climate Change
(FCCC) or the Convention on
Biological Diversity. The latter two
qualify states’ obligations with such
language as “should”, or “as far as
possible and as appropriate”, and
condition implementation by
developing country parties on the
transfer by developed countries of
financial and technological re-
sources. The approach taken in the
LOS Convention neither qualifies
the obligation nor the requirement
for national action. It does, how-
ever, subject the requirement that
all states take all measures, consis-
tent with the Convention, necessary
to prevent, reduce and control
marine pollution from any source,
to the use of “best practicable
means at [national] disposal” and
“in accordance with [national]
capabilities;” that is, where interna-
tional rules and standards do not
constitute minimum standards for
national action, states must under-
take best efforts. This is neverthe-
less reinforced by the requirement
to take into account both interna-
tionally agreed rules and standards
and recomumended practices and
procedures.

At the same time, as the first
major international treaty negotia-
tion in which many newly-indepen-
dent nations took part, the LOS
Conference recognized throughout
the need for substantial interna-
tional cooperation — so that the
entire international community
would be in a position to imple-
ment and benefit from the treaty.
Treaty provisions call explicitly for
assistance to developing nations in
environmental assessment, environ-
mental monitoring, and response to
marine pollution emergencies, and
they call in general for scientific,
educational, and technical assis-
tance regarding all aspects of
marine pollution control and
environmental protection. For

LBSMP, the language emphasized
above recognizes that unless
national means and capabilities are
upgraded — implicitly through
international cooperation — there
are limits to what some nations'
best efforts will comprise.

Land-Based Source Marine
Pollution

Today, the concept of marine
pollution is being reférmulated to
encompass the broad implications
of marine and coastal degradation
and the health of marine ecosys-
tems. Regarding land based
sources, Agenda 21 usefully recast
the problems as “land based
activities,” in order to ensure that
the term clearly covers:

€ pollution discharged directly to
the sea from point sources, such
as outlets for industrial waste-
water or sewage treatment
plants, or other pipelines and
conveyances carrying, for
example, domestic wastewater;

4 diffuse, non-point sources, or
“runoff” that flows directly into
the sea, such as motor oils or
agricultural chemicals washed
into the sea by rainwater, or
untreated sewage;

4 all point and non-point sources
that contribute to pollution
carried by rivers, estuaries,
canals, and other watercourses,
including underground water-
courses, into the sea;

¢ sediments resulting from land
erosion and land use practices
in upstream and coastal areas;
and

¢ the deposition into the marine
environment of most airborne
pollutants. (The LOS Conven-
tion considered pollution from
or through the atmosphere
separately from land-based
sources, but the LBSMP agree-
ments have subsequently
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encompassed, at a minimum,
air pollution emitted from
sources on land and, in some
cases, from offshore facilities.)

This reflects the concerns raised
in the two global assessments of the
health of the marine environment,
produced by GESAMP in 1982 and
1990. The 1990 assessment states
that coastal areas and habitat are in
significant decline, and estimates
that atmospheric and land-based
discharges constitute 77% of the
contributions to marine pollution
from human activities. In order of
importance, it cites the major causes
of concern on a global basis as
nutrients; microbial contamination
of seafood and beaches by sewage;
fouling of seas and beaches by
plastic litter, and the progressive
buildup of synthetic organic
compounds (especially in the
tropics and subtropics, due to
pesticide use). The report adds that
sediments merit special attention.
As a major threat to coastal organ-
isms in some parts of the world, it
suggests that they should be
regarded as pollutants per se.®

There are currently 11 regional
conventions on protection and
preservation of the marine environ-
ment that specify more detailed
obligations consistent with the LOS
Convention framework: (Northeast
Atlantic, Baltic, Mediterranean,
Black, Gulf area, Red Sea and Gulf,
West and Central Africa, East
Africa, South East Pacific, South
Pacific, Wider Caribbean). In
addition, the Antarctic Treaty
instruments address these issues,
and regional programs that do not
yet entail legal agreements exist in
varying stages of development in
East Asia, South Asia, the North-
west Pacific, the Southwest Atlan-
tic, and the Arctic. Pursuant to six
of the regional conventions, specific
agreements on LBSMP have been
elaborated: Northeast Atlantic,

Baltic, Mediterranean, South East
Pacific, Gulf area, Black Sea. In
December 1994, the Wider Carib-
bean decided to proceed with the
negotiation of a protocol on
LBSMP.

The United States will host, in

November/December 1995, a

global UNEP conference on protec-
tion of the marine environment
from land-based activities, as called
for by Agenda 21. The preparatory
process for that conference is
underway. Its mandate is to iden-
tify approaches for addressing
land-based activities that can be
tailored to particular economic
and/or geographic circumstances,
as provided in the LOS Convention;
to identify areas requiring and
opportunities for international
cooperation on a bilateral, regional,
and global level; and to identify
criteria for development and
technical assistance projects. The
LOS Convention is the recognized
legal basis for Agenda 21’s chapter
on oceans and coasts.

The implications of Convention
obligations on LBSMP are found in
the scope of LBSMP, defined above,
in the framework nature of the
Convention, and in the principles
established by the Convention that
form the foundation for the further
development of its legal obliga-
tions. These principles may be
summarized as follows:

& the definition of pollution,
which includes harm to marine
life (Article 1);

# the fact that pollution control
measures required of all states
must include those necessary to
protect and preserve rare or
fragile ecosystems as well as
the habitat of depleted, threat-
ened, or endangered species
and other forms of marine life
(Article 194.5);

@ the fact that such measures

must also include those neces-
sary to prevent, reduce, and
control pollution resulting from
the use of technologies under
national jurisdiction or control,
or the intentional or accidental
introduction of alien or new
species to a particular part of
the marine environment
(Article 196);

& the requirement that states shall
not act so as to transfer, directly
or indirectly, damage or
hazards from one area to
another or transform one type
of pollution into another
(Article 195), which compels an
integrated approach to pollu-
tion and wastes, including
those generated on land that
may be dumped at sea, particu-
larly in nearshore waters; that
may be carried to the sea by
rivers or deposited in coastal
landfills from which pollutants
leach into the marine environ-
ment; and wastes received from
ships in port for disposal; and

¢ requirements for environmental
assessment and monitoring
(Articles 204-206).

In effect, LBSMP, based on the
obligations and principles set forth
in the LOS Convention and as
elaborated in regional agreements,
represents the legal expression of
what, from a management perspec-
tive, is termed integrated coastal
and watershed management. The
scope of “land-based activities” and
the increasingly broad manner in
which the regional agreements
address land-based pollution,
reinforce these management
approaches and will fundamentaily
affect their application. Several
governments have recently indi-
cated their support for utilizing
LBSMP obligations to promote
agreements on pollution control in
shared rivers.® The Convention’s
monitoring and assessment require-
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ments (and subsequent elaborations
of the concept and of notification
and consultation procedures) also
support these planning and man-
agement processes.

Moving from pollution control
to conservation obligations, the
LOS Convention’s pollution control
regime, notably for LBSMP and also
in relation to protecting vulnerable
areas from vessel source pollution,
substantially underpins an ecosys-
tem approach to marine manage-
ment, combining environmental
protection with species conserva-
tion. The reference to rare or fragile
ecosystems and endangered or
threatened species provides a
handle to ensure that activities
governed by the LOS Convention
respect designations pursuant to
numerous agreements on area and
species protection, both terrestrial
and marine. The decision taken
pursuant to the Wider Caribbean
protocol (protected areas and
wildlife) to list all species of coral
reef, seagrasses, and mangrove, for
example, provides a basis for
system-wide protection of these
vulnerable areas.” In addition, the
LOS Convention requires that
national measures take into account
environmental factors and the
interdependence of stocks; taken
into consideration effects on
dependent or associated species;
may address fishing gear and
practices, which permits regulation
to avoid incidental catch and
marine debris; and that manage-
ment be based on international
cooperation throughout the range
of the stock or species.

Recent recommendations for
the proposed protocol on LBSMP in
the Wider Caribbean usefully
illustrate the broad potential of
these agreements. It is recom-
mended that the protocol encom-
pass all point and non-point
sources of pollution, including

pollution reaching the marine
environment through airborne
deposition and freshwater courses
and pollution from coastal develop-
ment; include discharges from
offshore structures within national
jurisdiction, consistent with
MARPOL 73/78; provide that
riparian nations cooperate to ensure
the full application of the protocol
in shared watercourses; and ensure
that special area and species
designations in the region are
reinforced by control measures for
land-based sources. Some took the
view, because dumping is closely
related to management and dis-
posal of land-based wastes, particu-
larly in island states, that dumping
should be addressed in a regional
instrument (consistent with the
London Convention), either as an
annex to the protocol or in a
separate instrument.®

Conclusion

The entry into force of the LOS
Convention — its foundation for
environmentally-sound manage-
ment of coastal and marine ecosys-
tems, including watersheds, and its
elaboration through related agree-
ments — provides a legally-binding
basis for a new look at national
land-based activities, as defined
above. It also permits a close look at
international assistance programs
and how they contribute to imple-
mentation of treaty obligations.
Many of these programs clearly
entail, or are affected by, land-
based activities. A synthesis of
current initiatives, region-by-
region, would constitute a starting
point for a more coherent assess-
ment. That assessment may also set
the stage for programs that serve
the objectives and purposes of other
major international environmental
agreements.

The LOS Convention’s provi-
sions on pollution control support
an integrated approach to pollution

and wastes management. As a
whole, it establishes relationships
between marine environmental
protection and marine species
conservation that serve ecosystem
management. The binding nature of
LOS Convention obligations, and
its widespread international
ratification, make it a useful vehicle
for advancing these objectives.

The 1995 UNEP meeting on
land-based activities, followed by
the 1996 review in the U.N. Com-
mission on Sustainable Develop-
ment of Agenda 21’s chapter on
oceans and coasts, offer substantial
opportunities to define concrete
strategies, program initiatives,
priorities, and institutional support
arrangements that will further
integrated coastal and watershed
management and the conservation
of marine species and biodiversity,
building on the LOS Convention’s
binding legal obligations. The
Convention itself, its annual review
in the U.N. General Assembly, and
the Secretary-General’s role in
convening a conference of parties,
provide the means for determining
when new and emerging issues
require further legal and program
developments, while the many
global and regional agreements that
give detailed substance to the
Convention framework function as
vehicles for doing so.

ENDNOTES

1. Law of the Sea: protection and preserva-
tion of the marine environment, Report of
the Secretary-General, U.N. Document A/
44/461, 18 September 1989.

2. Intemational Institutions and Legal
Instruments, prepared by the Office for
Ocean Affairs and the Law of the Sea of
the U.N. Secretanat, U.N. Conference on
Environment and Development, Research
Paper No. 10 (July 1991), Appendix |.

3. Notably, Martin Beisky. See, inter alia,
“Management of Large Marine Ecosys-
tems: Developing a New Rule of
Customary Intemational Law”, 22 San
Diego Law Review 733 (1985), and “Legal




Implications of Entry Into Force of the Law of the Sea

Regimes for Management of Large Marine
Ecosystems and Their Component
Resources”, in Large Marine Ecosystems:
Stress, Mitigation, and Sustainability, eds.
K. Sherman, L. Alexander, and B. Gold
(AAAS Press 1993), pp. 227-236.

4. Bernard H. Oxman, “The Duty to Respect
Generally Accepted Intemational
Standards”, 24 N.Y.U. Joumnal of
Intemational Law and Policy 109 ( 1991);
and Jonathan I. Chamey, “The Marine
Environment and the 1982 U.N. Conven-
tion on the Law of the Sea”, 28 intema-
tional Lawyer 879 (1994).

5. GESAMP: The Health of the Oceans,
Regional Seas Reports and Studies No.
16 (UNEP 1982); and The state of the
marine environment, UNEP Regional
Seas Reports and Studies No. 115 (UNEP
1990). GESAMP is the Joint Group of
Experts on the Scientific Aspects of
Marine Environmental Protection,
sponsored by a number of U.N. system
organizations.

6. Report of the Preliminary Meeting of
Experts to Assess the Effectiveness of
Regional Seas Agreements, Nairobi, 6-10
December 1993, Document UNEP/LBS/
WG.1/1/3, 10 December 1993; and Report
of the Second Meeting of Experts on
Land-Based Sources of Marine Pollution
in the Wider Caribbean Region,
UNEP(OCA)/CAR WG.14/5, 25 March
1994, Annex IV.

7. David Freestone, “Protection of Marine
Species and Ecosystems in the Wider
Caribbean: The Protocol on Specially
Protected Areas and Wildlife”, 22 Marine
Pollution Bulletin 597 (1991).

8. Annex IV, UNEP 1994 Report, note 6.




Implications of Entry Into Force of the Law of the Sea 34

PROTECTION OF THE OCEAN ENVIRONMENT:
COMPETING VIEWS OF THE IMPLEMENTATION PROCESS

Introduction

The entry into force of the 1982
United Nations Convention on the
Law of the Sea renews interest in
the problems associated with its
implementation. In this context
“treaty implementation” must be
understood not only in the tradi-
tional, narrowly legal, sense of
national legislative enactment, but
also in the more modern, broader
sense that encompasses all the
diplomatic initiatives that should be
taken at global and regional and
sub-regional levels as well as the
legislative and regulatory measures
that should be adopted at national
and sub-national levels. Admit-
tedly a great deal has already been
done at all these levels by way of
implementation in the broad sense,
in the 12-year post-adoption period
before entry into force, on the part
of non-ratifying states as well as
those states which by November
1993 had contributed to its entry
into force one year later. Yet there
is no denying the psycho-political
impact of entry into force last year,
accompanied as it was by the
revision of the deep ocean mining
provisions, which seems likely to
bring in most of the industrialized
states, with or without the United
States.! A very significant part of
the implementation process will
involve those 59 articles — consti-
tuting one-fifth of the text of the
Convention — which are of explicit
environmental significance. The
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required initiatives and responsi-
bilities arising from these provi-
sions have been set out in some
detail in a recently updated chart
prepared for the World Conserva-
tion Union (TUCN).? As suggested
there, the agenda for environmental
follow-up action within the frame-
work of the 1982 Convention is
extensive despite the maneuvers
and important initiatives already
taken in the post-adoption, pre-
entry years. .

In this writer’s view, it would
be unwise to expect further imple-
mentation of these environmental
provisions to be a smooth and
simple matter. Among the obvious
difficulties to be encountered will
be an intensified resistance to
economically costly proposals for
environmental initiatives by cost-
conscious politicians who may
insist on a new balance to be struck
between short-term and long-term
costs and benefits. Less obviously,
perhaps, the process of implemen-
tation will be complicated and
retarded by the non-monolithic
nature of those committed to the
discharge of these environmental
responsibilities. It may be useful to
distinguish three “communities”,
all concerned with the implementa-
tion of these 59 articles but each
reflecting its own distinct mind-set
and its own level of expectations.
These three communities are not
necessarily incompatible with one
another and their differences will

not prevent them from working
together on certain occasions
against a common “enemy”, but,
like all other coalitions, these
alignments will always be subject to
some degree of internal strain. Not
everyone committed to the need for
implementing these provisions will
feel entirely comfortable with the
three-fold classification suggested
below, but its purpose is not so
much to assign labels to individu-
als, as to provide a conceptual
framework for the analysis of
“institutionalized bias.”

Three Categories of
Environmental Commitment

A. The Formal/Litigational
Approach

Chiefly associated with the
mainstream of international law
and with the tradition of classical
diplomacy are those who look upon
these 59 provisions, no differently
from the other provisions of the
Convention and indeed the provi-
sions of other law-making treaties,
as the embodiment of formal legal
rules and obligations. These
provisions, taken together, are
hailed as the most systematically
developed corpus of legal rules
ever assembled for the ocean
environment and as a major contri-
bution to the environmental law of
the sea. Most law-of-the-sea
experts might even claim that the
environmental work of UNCLOS III
should be regarded as the most
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creative accomplishment of the law-
of-the-sea community, and as an
accomplishment unlikely to be
matched in the coming years by any
other exercise in environmental
law-making diplomacy.

Those inclined to espouse this
view are likely to assume that
lawyers and legal institutions will
and should remain centrally
involved in the implementation of
these provisions. Their mind-set is
likely to be governed in large part
by their awareness of the legal
values to be served: certainty,
predictalulity, clarity, and above all,
uniformity. Accordingly, their
sense of progress will be deter-
mined by the concept of formal
legal development proceeding from
soft law to hard law, from non-
binding instruments to binding
instruments, from general language
to specific language, from vague
commitment to clear commitment,
and so on. Concerned chiefly by
the prospect of default or violation,
these analysts look ideally to
adjudication — litigation preferably
— as the best means of producing a
consistent case-law developed
technically on the basis of formal
rules which are intended to be
uniform in their application to a
world community, which is none-
theless conceded to be highly
disparate. Their adherence to an
“unitarian” view of the world may
induce them even to insist on a
world-wide pattern of strict compli-
ance. In the belief that the interstate
system should be governed by a
rule of law, whereby state behavior
would be increasingly constrained
by uniform legal roles, they look to
the entry into force of the Conven-
tion as an event of maximal behav-
ioral significance.

This mind-set was common, if
not typical, among the diplomatic
elites that dominated the negotia-
tions at UNCLOS III, and could be

viewed as part of the “UNCLOS III
paradigm.”?

B. The Operational/
Diplomatic Approach

A second category of specialists
characterizes the environmental
provisions of the UNCLOS III
Convention essentially as govern-
mental commitments. Rather than
being treated formalistically as legal
rules, they are more likely to be
dealt with as strenuously negoti-
ated norms of differing degrees of
intensity, with symbolic as well as
substantive implications, which
provide the foundation for future
settlements, arrangements, norms,
procedures and practices designed
for the protection of the ocean
environment. They serve rather the
purposes of environmental man-

agement, and pave the way to
future state-directed initiatives in

diplomacy and public administra-
tion. Accordingly, these provisions
have to be treated as having their
own special, or even unique,
characteristics, and possibly requir-
ing differential application in
different contexts.

Adherents to this second group,
which is strongly represented
among government officials and
representatives of international
organizations, accept that legal
thought competes intellectually
with other relevant policy and
management sciences in the inter-
pretation, application and develop-
ment of these provisions at all
levels of state and inter-state
systems. Their operational mind-
set is heavily influenced by their
awareness of the relevance of
transactional values to be served:
flexibility, suitability, integration,
sophistication, and perhaps also
affordability, as determined by
political choices and compromises.
Progress is measure by the criteria
of acceptability and effectiveness.
Accordingly, soft law, non-binding

instruments, general language, and
vague commitments are seen as
part of the process of coastal and
ocean management. From a relativ-
ist perspective, they seek the best
attainable level of substantial or
reasonable compliance, given the
realities of a system of highly
unequal states. Faith is placed
primarily in the diplomatic arena,
and therefore in the potentiality of
diplomatic and regulatory tech-
niques. Entry into force of the 1982
Convention is seen as having
political and psychological impor-
tance with perceptual and transac-
tional consequences.

This mind-set seems to have
been evident among the delegates
who were centrally involved in
official negotiations at UNCED and
in the preparations for that confer-
ence, and may be viewed as part of
the “official UNCED paradigm.”

C. The Societal/Ideological
Approach

There is also a third group,
which unlike the other two, is
societal, and not statist, in orienta-
tion. Those who belong to this
category are inclined to treat
important environmental provi-
sions such as those in the 1982 UN
Convention on the Law of the Sea
as ethical commitments, which
should be enforced as rigorously as
possible, at least in the case of the
more highly developed countries.
These provisions are evaluated
according to the influence they
seem to have on the building of
environmental ethic, which is seen
to be less the work of UNCLOS III
than of the Stockholm and Rio
conferences of 1972 and 1992.

This third group, which is
reflected particularly in the nongov-
ernmental community, is deeply
distrustful of power and arrogance.
Many adherents are explicitly anti-
statist, anti-industrial, and anti-
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commercial in ideology, and to
some extent also anti-academic, or
anti-disciplinary, as well as anti-
sectorial. Many of them are con-
frontational rather than conciliatory
in style and flourish especially in
cultural settings that tend to
tolerate frequent confrontations
with the holders of power, wealth,
and social status. For some the
struggle in which they are engaged
is spiritual in nature, directed
against predatory human behavior.
Their commitment essentially is to
ethical values: virtue, purity,
commonality, and even social
justice. Their chief interest in
environmental law and environ-
mental diplomacy is in the progress
they facilitate toward the attain-
ment of a sacred text for the envi-
ronment.® Their faith resides in the
potentiality of participatory democ-
racy and its cognate of civil enlight-
enment. Their collective effort is to
educate electorates, so as to press
upon politicians the need for the
raising of environmental priorities
and standards. However, because
electorates reflect multiple interests
and concerns, and changing priori-
ties, third group adherents are
forced to adopt strategies that are
ideological rather than populist in
character.

This mind set was pervasive
among the thousands of nongov-
ernmental observers at UNCED,
and today, in the 1990s, can be
described as a major component of
the “unofficial UNCED paradigm.”

Some Projections

Most of the accomplishments in
environmental policy and manage-
ment around the world since the
Stockholm Conference in 1972 are
too deeply rooted in structures and
processes to be reversed as a result
of budgetary reduction policies in
the late 1990s. The electoral results
of November 1994 seem to suggest
that for a number of years the

United States may be moving
against the general flow, so as to
impair the world leadership role
that it might otherwise play in a
number of environmental contexts.
1t is hard to believe, however, that

~ this apparent set-back to environ-

mental law, diplomacy, and ethic
will extend far into the first decade
of the 21st Century. The United
States cannot retain credibility as
the leading world power if it lacks
credibility as a protector of the
environment.

In the meantime, three current
developments provide windows for
the projection of new initiatives
relevant to the implementation of
the environmental provisions of
UNCLOSIII. At the time of writ-
ing, American involvement is
crucial on all three fronts.”

Of interest to all three of the
groups or communities discussed
above is the current United Nations
Conference on Straddling and
Highly Migratory Stocks. Because
of the consensus achieved to
produce a treaty instrument, this
Conference has attracted the
attention of the first (formal/
litigational) community, and if the
effort is successful the treaty
emerging will be given a formal
status nearly equivalent to the 1982
UN Convention, which it will be
seen to supplement in the area of
high seas fisheries, and with special
developmental significance for the
interpretation and application of
Articles 63 and 64 on straddling
stocks and highly migratory species
respectively. Current uncertainties
regarding United States accession
to the 1982 Convention extend to
this new 1995 treaty, but policy
implementation in both cases, in
fishery-related matters, may not
depend on formal accession.®

Of little interest to this first
group but of great significance for
the second and third groups is the

elaborate action plan produced at
UNCED, Agenda 21, and especially
its ocean component, Chapter 17.°
There was very little overlap
between the delegates who at-
tended UNCED and negotiated
Chapter 17 and those who partici-
pated most actively throughout the
14 year history of UNCLOS IIl and
its preliminary negotiations in the
UN Seabed Committee, even on the
part of those who specialized in the
fishery conservation and pollution
control items on the UNCLOS III
agenda. Because national imple-
mentation usually rests with senior
management officials and cabinet
ministers who were not immersed
in negotiations in the diplomatic
arena, decisions whether and how
to implement the environmental
provisions of UNCLOS Il and the
ocean provisions of UNCED may
not be critically affected by those
colleagues who did attend these
conferences.® Yet on the face of
things there is a degree of incom-
patibility between those two mind-
sets, associated with the first and
second groups as described above.
It seems impossible to assess
whether one is bound to prevail
over the other. Those with a
formalist/litigational outlook will,
of course, agree that the binding
outcome of UNCLOS Il prevails
over the non-binding action plan of
UNCED, but many of the younger
officials involved in UNCED may
wish to give prevalence to the
environmental priorities and
constructs of the 1990s as reflected
in Chapter 17, and NGO pressures
will be similar in thrust. If indeed
there is a potential collision be-
tween the two mind-sets, bureau-
cracy in the ocean and environment
sectors may be enlivened by
dissonance. The United States was
enormously and controversially
engaged in both conferences, and it
is highly unlikely that its federal
bureaucracy can remain detached
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from their consequences, whatever
legislative constraints may be
imposed in non-self-executing
sectors of public policy.

Finally, and very recently, the
third (societal/ideological) group
seems likely in 1995 to focus its
nongovernmental attention on the
post-Rio effort of TUCN to convert
the basic principles and constructs
of Agenda 21 into treaty form. The
current Draft International Cov-
enant on Environment and Devel-
opment!! might be expected to
attract the attention of the formal/
litigational group, because of its
putatively formal characteristics,
but the current trend to environ-
mental restraint or minimalism in
the United States and some other
countries may prevent this non-
official “sacred text” document
from being endorsed in the diplo-
matic arena by the year 1999, as
now intended. If the prospects of
endorsement look bleak, it must be
expected that the operational/
diplomatic elite, who effectively -
control the international environ-
mental agenda, will choose a
strategy that preserves current
ocean-related priorities around the
present critical issues of fishery
collapse, land-based marine pollu-
tion, and hazardous wastes, issues
which were designated for priority
attention in the early 1980s.%
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IMPLICATIONS OF RATIFICATION ON U.S. FISHERIES MANAGEMENT

Soon after its adoption in 1982,
the Convention on the Law of the
Sea (CLOS) attracted significant
opposition by some in the U.S.
fishing community. Among those
opposing U.S. acceptance of the
treaty were the National Fisheries
Institute, the Gulf of Mexico Fishery
Management Council, the New
England Fishery Management
Council, National Federation of
Fishermen, and the National Ocean
Industries Association, including
the Pacific Seafood Processors
Association. Some members of
Congress contended that various
provisions of the treaty were a
threat to U.S. interests in fisheries.
Recently, an Alaska state official
expressed the view that the treaty
might undermine existing, desir-
able fishery arrangements of
importance to Alaska fisheries,
including high seas and fisheries in
the exclusive economic zone (EEZ).

CLOS was sent to the U.S.
Senate by President Clinton in
October 1994 for its consideration of
consent to accession. Such consider-
ation may take place later in 1995,
but in a political context very
different from that prevailing in
October 1994; its reception by the
Senate is now not clear.

The Senate will, of course,
weigh all U.S. interests in this treaty
in reaching a judgment. That the
fisheries provisions alone would be
. considered sufficient justification
for withholding its consent seems
unlikely, despite the draconian
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remarks by some politicians. But
alleged deficiencies in this part of
the treaty might contribute to an
overall negative assessment that
could be damaging to the prospects
of acceptance in the U.S. Senate,
and therefore the issue warrants
some attention.

Whether all the older objections
to the CLOS fisheries provisions are
still entertained is not known. In
recent hearings, Congressman Jack
Fields of Texas repeated an earlier
objection about a supposed right of
access to EEZ fisheries by land-
locked and geographically disad-
vantaged states. But some have
probably changed due to changes in
U.S. law, such as the inclusion of
tuna within U.S. jurisdiction, or the
conclusion of other agreements. But
some probably persist and the
following remarks address some of
these objections as well as those of
more recent vintage.

Objections to the fishery
provisions of the Law of the Sea
(LOS) treaty involve:

(a) the treaty’s effects on the scope
of fishery management author-
ity within the U.S. exclusive
economic zone;

(b) authority over high seas
fishing, including salmon and
the alleged unsatisfactory
application of the precaution-
ary approach in the treaty;

(c) the pernicious effects of com-
pulsory dispute settlement on
other agreements; and

(d) proposed conditions burdening
consent to ratification of the
treaty.

U.S. Fishery Management
Authority in the EEZ.

Several objections to the LOS
treaty rest on the basic contention
that it restricts and interferes with
the exercise of fishery management
authority under U.S. law within the
EEZ.

They are:

(1) The treaty requirement to give
access of fish surplus to the
permissible harvest by U.S.
fishermen (but within the
allowable catch) prevents the
United States from making
determinations of optimum
yield under U.S. law for the
economic benefit of U.S. fishing
interests. The United States
could no longer establish
optimum yields for catches less
than the maximum sustainable
yield without making the
surplus available to foreign
fishing.

(2) The requirement for compul-
sory conciliation under Article
297 will impose delays on the
fishery management process
and may lead the U.S. to
reconsider its allocation policies
and reverse decisions made in
accordance with domestic law.

Allegedly, repeated calls for
conciliation under the treaty
could lead the United States to
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reconsider allocation policies
and reverse decisions estab-
lished in accordance with
domestic law.

The illustrative hypothetical is
an initial decision by the United
States to withhold a portion of a
surplus as a reserve, which is
then challenged as an arbitrary
decision for which a concilia-
tion proceeding is demanded,
followed by a decision by the
State Department to release the
potential reserve as an immedi-
ate allocation to a foreign
fishing state.

(3) Excessive interference with the
fish management process will
result from the requirement in
allocation decisions that the
coastal state shall minimize
economic dislocation for states
whose nationals have habitu-
ally fished in the U.S. EEZ.

(4) The provisions on landlocked
and geographically disadvan-
taged states provide for giving
access to such states even
though the coastal state is fully
harvesting stocks within its
EEZ. Depending on the defini-
tion of a region, this might
mean that such disparate states
as Mexico, Cuba, South Korea
and even Bulgaria might be
entitled to demand access to
fisheries in the U.S. EEZ.

Authority Over High Seas Fishing
Salmon

It has been contended that
Articles 66 and 116-120 of the LOS
treaty adversely affect the capabil-
ity of the United States to deal with
salmon and other high seas fishing
that adversely impact U.S. interests.
In particular, it is claimed that
Article 66 means that the U.S.
cannot terminate the Japanese high
seas salmon fishery which takes
salmon of U.S. origin. This objection

has little weight in light of the
international agreements for
salmon in the North Pacific and
North Atlantic Oceans. Both the
North Pacific Anadromous Stocks
Convention (1992) and the Conven-
tion on the Conservation of Salmon
in the North Atlantic Ocean (1982)
prohibit high seas fishing for
salmon, which is wholly consistent
with CLOS which also prohibits
such fishing subject to minimizing
economic dislocation. Since there is
no longer any high seas fishing for
salmon, of course there can be no
question of economic dislocation.

Precautionary approach

Another high seas fishery issue
arises from the criticism of the LOS
treaty that its provision for freedom
of fishing means that anyone is free
to initiate such a fishery without
having to prove that such new
fishing is “safe” or not adverse to
existing fisheries. What is meant by
“adverse” is seldom explained, nor
how it would be established short
of actual fishing.

Compulsory Dispute Settlement
Driftnet moratorium

The objection has also been
raised that the LOS treaty means
that the current driftnet morato-
rium could be changed as a result
of a dispute settlement process
pursuant to Part XV of the treaty.
The view is expressed that this
might lead to loss of protection of
salmon stocks which some think is
now afforded by the UN resolu-
tions and U.S. law. These views
have little substance for several
reasons. Except for the illegal
Taiwan driftnet fishery targeting
salmon, an international scientific
review of U.S. observer data
concluded that driftnets in 1990 had
no significant biological impact on
North American salmon. In any
event, salmon are afforded real
protection by the LOS treaty which

is now supplemented by the North
Pacific Anadromous Stocks Con-
vention which not only forbids
direct fishing for salmon on the
high seas of the North Pacific but
also seeks to eliminate excessive
bycatch of salmon in other fisheries.

Pollock agreement

The Law of the Sea Committee
of the North Pacific Fisheries
Management Council suggests that
the dispute settlement provisions of
the LOS treaty could cause prob-
lems with the management of
central Bering Sea pollock, pursuant
to the agreement on this fishery
concluded earlier in 1994. It is
speculated that a nonparty state
might challenge the allocation of
the fish under the pollock agree-
ment and force a revision of that
agreement. In the unlikely event
such a challenge arises, the alleged
difficulty will be substantially
undercut if not eliminated if
provisions included in the draft
agreement on straddling and highly
migratory fish stocks are main-
tained in the final agreement.

Preconditions to Consent to
Ratification

Because of possible challenges
to existing arrangements for
driftnets and for pollock, there
appears to be an implied threat that
consent to U.S. ratification must be
conditioned upon changes in the
straddling stock agreement or upon
inclusion of the driftnet morato-
rium in a binding international
agreement.
Conclusion

If one were to make an assess-
ment of the treaty’s general value to
the United States based only on its
impact on U.S. fishery interests, the
conclusion would be an unequivo-
cal recommendation of approval.
The shortest statement of a reason
for this latter conclusion is that the
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LOS treaty was most heavily
influenced by coastal State interests
and it is designed to serve those
interests as its overwhelming
priority. As it happens, the pre-
dominant U.S. interest in fisheries is
coastal in nature and therefore the
treaty serves those interests. The
United States also has significant
distant water fishing interests and
these are not prejudiced by the
treaty.

The fisheries articles of the
LOS treaty benefit the U.S. coastal
fishing industry because they
provide, in confirmation of a U.S.
law drafted so that it would be
compatible with the treaty (the
Magnuson Fishery, Conservation
and Management Act), for a very
wide discretion in the exercise by
the U.S. of its exclusive fishery
management jurisdiction in a zone
of 200 miles from the baseline for
the territorial sea. The treaty
recognizes that the U.S. has sover-
eign rights to explore, exploit,
conserve and manage all living
resources within 200 nautical miles
of the U.S. This discretion to
exercise these rights enables the
United States to seek its full range
of fishery and other interests:
political, economic, social, and
scientific. Furthermore the treaty
recognizes the special authority and
needs of the State of origin of
anadromous species, and not only
extends that authority beyond the
200 nautical mile zone but also
requires the agreement of the U.S.
for any fishing for such species
beyond national zones of jurisdic-
tion.

In short, the LOS treaty is fully
consistent with U.S. national
interests in fisheries, whether
coastal or distant water, and adds
further support to such interests by
the provisions for compulsory
dispute settlement.
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Tue DrRAFT CONVENTION ON STRADDLING AND HIGHLY MIGRATORY
Fisu Stocks - CONCEPTS AND MAIN ISSUES

By
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Introduction

The fourth session of the UN
Conference on Straddling and
Highly Migratory Fish Stocks
closed with the Conference Chair-
man (Satya Nandan, Fiji) putting
his so-called “Fish Paper” into draft
agreement form.! The Conference
reached a critical juncture with
major differences remaining
between the activist coastal states -
Canada, Argentina, Peru, Chile,
and Norway and the high seas
distant water fishing group present
at the Conference (Japan, Korea, -
Poland together with China). Other
actors include moderate reformist
coastal states (Australia, New
Zealand), and other states or
groupings with mixed interests,
including the European Union
(EU), Russian Federation and the
United States. Apart from these are
developing country interests in
both straddling and highly migra-
tory fish stocks. These have,
however, remained essentially
uncoordinated and spokesmen
limited to India, Kenya, and
Mexico.?

Straddling and highly migra-
tory fish stocks account for around
10% of world food supply, reaching
a peak of around 13.7 million tons
in 1989. However, problems
associated with the fisheries began
to command international attention
from the late 1980’s because of stock
issues connected with high seas
driftnet fishing and conflicts
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involving coastal and long range
fleets in the Northeast Atlantic
(Canada/EU), Bering Sea, South-
west Atlantic, and Pacific.? The
issues have been addressed within
the Food and Agricultural Organi-
zation (FAO) and at United Nations
Conference on Environment and
Development (UNCED) (Chapter
17, Agenda 21).* Technical consul-
tations have been held within FAO?
which led to the 1993 Agreement to
Promote Compliance with Interna-
tional Conservation and Manage-
ment Measures by Fishing Vessels
on the High Seas (1993).¢ The 47th
session of the General Assembly
approved on 29 January 1993 an
intergovernmental conference on
straddling and highly migratory
fish stocks.”

Straddling and Highly Migratory
Fish Stocks

In this summary four concepts
have been highlighted to illustrate
the complexity, and some of the
differences between the principal
players, which have now become
recognized during the process of
creating an appropriate regime for
straddling and highly migratory
fish stocks outside the Exclusive
Economic Zone (EEZ). These are
the geographic area of fisheries
regulation; compatibility of mea-
sures in and outside the EEZ;
regionalism versus international
standard setting; and flag state
responsibilities.

Geographic Area of Fisheries
Application

The area of application issue
outside the EEZ or Federal Zone
(FZ), has arisen in part because of
the difficulties over the term
‘adjacent to the zone’ in Article
63(2) of UNCLOS. Proposals on
adjacency have been put forward
by the Russian Federation, to define
adjacent area as a narrow area of
some 20-70 nautical miles beyond
the EEZ, which is the smaller part
of the stock’s habitat area or a
migration route through which the
stock passes.® The Conference has,
however, been reluctant to move in
the direction of precise definitions
on this issue. Other approaches e.g.
by Canada and some Latin Ameri-
can States’, have sought as the area
of application for regulation and
enforcement outside the EEZ that
area covered by a regional organi-
zation.

In practice, these latter propos-
als would substantially alter the
balance from flag to coastal state
enforcement and have a number of
implications for existing interna-
tional fisheries organizations. First
the proposals blur the regimes for
straddling and highly migratory
fish stocks. The Draft Agreement
does not, as yet, provide for appro-
priate regimes to cover the different
biological, legal, and habitat issues
connected with straddling and
migratory fish stocks. Nor do all
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existing international fisheries
institutions have precisely defined
areas of application. Extensive
areas of high seas might be cross
claimed by differing species organi-
zations or lead in some instances to
the enclosure of significant high
seas areas beyond the EEZ, with the
consequent loss of the concept of
‘open’ ocean high seas, several
hundred miles off a coastal state
beyond the EEZ. An indirect issue
is the range of species covered by a
regional organization, which raises
the possibility of management
conflicts between new and existing
organizations being enhanced.
Difficulties of these types reflect the
fact that the Draft text has not
properly addressed regimes for
straddling and highly migratory
species, focusing in general on the
former, without giving adequate
attention either to the role of
existing international fisheries
organizations.

Fisheries Regimes Inside and
Outside the EEZ

Negotiations remain incom-
plete on several questions concern-
ing compatibility, although the
wider precautionary principle and
revision of the Maximum Sustain-
able Yield (MSY) concept seem to
have wide support. Issues over
compatibility include the right of
the coastal state to take emergency
action; which species are to be
managed and conserved beyond
the EEZ (the draft agreement now
uses ‘target and non-target or
ecologically related species’);
admission of non-members, and the
main issue of the equivalence of
measures between the high seas
and EEZ regimes. The question of
coastal states emergency measures
to deal with overfishing has so far
been dealt within the Draft Agree-
ment on the basis of precautionary
reference points being approached
or exceeded, (Article 6) and dispute

settlement (Article 30). Any action
by the coastal state must be on a
pre-agreed basis. Whether the
coastal state could act decisively, in
the sense of immediate temporary
measure, given the constraint of
pre-agreed action, is unclear. It
may also be some time before
provisional measures envisaged
under Article 30 could be intro-
duced, suggesting the procedure in
the Agreement needs to be acceler-
ated given lead and lag times in
fisheries regulation. Further the
issue is complicated by an apparent
two tier regime in Article 7, which
provides for “measures necessary
for the conservation of (straddling)
stocks in the adjacent high seas
areas,” whereas, for highly migra-
tory stocks there is a different
requirement of “promoting the
objective of optimum utilization.”

Two further issues of note
concern non-discrimination and
threats to coastal state powers in
the EEZ over living resources. With
regard to the first issue, the provi-
sions in UNCLOS Article 119(3) on
non-discrimination have been
progressively weakened in the
Draft Agreement in the search for
an agreed text acceptable to coastal
and distant water fishing nations.
Second, a new issue which has
arisen over compatibility of mea-
sures is the concern of developing
coastal states that their EEZ rights
over living resources (e.g. to set
targets, quotas, Total Allowable
Catches (TAC) and conditions for
entry) may be undermined by
demands of regional organizations
regulating stocks outside that
particular states EEZ, for different
or stricter standards or policing
within the coastal state’s EEZ.

Regionalism versus
Internationalism

The Draft Agreement has a
strong regional emphasis at the
expense of international or extra-

regional agreements and interna-
tional institutions. Indeed as the
Draft has been editorially and
otherwise revised during 1993-1994
the word ‘international” has been
progressively deleted from the
Draft Agreement. As aresult, the
text is particularly regional or sub-
regional in emphasis, reflecting the
running made by the Canadian-
Latin American coastal group.

How such regional bodies are to
relate to existing international
fisheries institutions, if at all, would
have to be worked out, since not all
of these are of a regional nature. As
it regards minimum international
standards of a global nature regard-
ing catch and other conservation
measures, the Daft Agreement
contains only a brief reference
reflecting the UNCLOS Article
1191(a) provisions on non-discrimi-
nation. From a regional perspec-
tive, the requirements in the Draft
Agreement regarding membership
in regional organizations or partici-
pation in other arrangements, could
pose difficulties for some regional
organization (e.g. South Pacific
Forum) which seek to restrict
membership to those states from a
geographic region and exclude non-
parties. The latter would presum-
ably have to accept a “cooperating”
status, (Article 8(4)) without a direct
role in quota allocation or other
conservation measures, unless they
could negotiate some kind of
association status.

Flag or Coastal State Enforcement

In part the arguments on
enforcement have hinged on
whether clarifying at an interna-
tional level flag state duties and
responsibilities for vessels flying
their flags, and having these spelled
out in a clear and detailed manner
or whether the approach to enforce-
ment should be from a coastal/
regional perspective. A central
issue remains detention and arrest,
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with the high seas fishing states
(Japan, Poland, Korea, Panama, and
some members of the EU) maintain-
ing the importance of the require-
ment for consent of the flag state for
detention and arrest of fishing
vessels on the high seas. Emphasis
too has been placed on the reverse
usage of the doctrine of “due
regard” in UNCLOS. Japan, for
example, has attempted to revise
the doctrine of “due regard” by re-
focusing attention on the rights of
flag and high seas fishing states,
rather than the coastal state - in
other words, changing the swing of
the pendulum somewhat back to
the flag state.”

On the other hand, in attempt-
ing to enhance coastal state enforce-
ment powers, concepts have been
drawn from other regimes such as
port state control. It should be
noted that the Draft Agreement in
this respect, departs significantly
from the concept of “port state
control” used in the FAO Compli-
ance Agreement (1993)." Potential
for considerable confusion now
exists in terms of the differing
concepts in the two agreements in
that 1993 FAO agreement uses
essentially an “in port” inspection
concept rather than boarding at sea.
It would have been preferable to
have kept the port state concepts
within an UNCLOS/International
Maritime Organization context e.g.
Paris Memorandum. Other en-
forcement rules based on the
powers of the coastal state, regard-
ing boarding inspection and
detention could have been drawn
up which would have avoided
possible misapplication.

Conclusion

In this paper four concepts
central to attempts to create a new
convention on straddling and
highly migratory fish stocks have
been examined to highlight the
range of differences and complexity

of regime formation. In any
implementation agreement there is
always the danger that the line
between reform or “gap filling” and
substantial modification of an
agreement becomes blurred.

- Moreover, in attempting to create

new regimes and strike balances, it
is not always appropriate to mix up
regimes (eg. fish and shipping
control). Nevertheless, two central
difficulties remain: the area of
application (the adjacency problem)
and the relationship between flag
state and coastal state fisheries
enforcement beyond the EEZ.
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AT THE crossroADS oF UNCLOS anp UNCED:
Tt UNITED NATIONS CONFERENCE ON STRADDLING FISH STOCKS AND
HicHLY MIGRATORY FisH STOCKS

This Conference was convened
by UN General Assembly resolu-
tion 71/192 on 22 December 1992.
The problems related to high seas
fisheries had first been tackled in
the UN Conferences on the Law of
the Sea and in the course of the
preparatory process for the UN
Conference on Environment and
Development (UNCED). The issue
was so sensitive, however, that the
1982 Convention on the Law of the
Sea left the management and
conservation measures to be
negotiated between coastal States
and distant water fishing nations
(DWFNs). UNCLOS defines
straddling and highly migratory
fish stocks as including species
occurring within the exclusive
economic zones (EEZs) of two or
more coastal States or both within
the EEZ and in an area of high seas
beyond and adjacent to it.

Despite repeated efforts on the
part of some coastal States, the
parties involved in the UNCED
preparatory process failed to agree
on a new regime for the manage-
ment of these stocks and Chapter 17
of Agenda 21 called for a confer-
ence “with a view to promoting
effective implementation of the
provisions of the Law of the Sea on
straddling and highly migratory
fish stocks.” Resolution 71/192
specifies that the mandate of the
Conference will be to: identify and
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assess existing problems related to
the conservation and management
of highly migratory and straddling
fish stocks; consider means of
improving fisheries cooperation
among States; and formulate
appropriate recommendations.

An organizational session was
held at UN headquarters in New
York where Satya Nandan (Fiji), a
veteran of the Law of the Sea
negotiations, was elected Chairman
and the rules of procedure were
adopted. In advance of the first
session, Nandan prepared a paper
containing a list of substantive
subjects and issues as a guide for
the Conference.

This document was discussed
in the course of the first session,
which was held in New York from
12-30 July 1993. A first round of
debate was dedicated to each of the
most contentious issues and a
pattern quickly emerged where the
interests of the coastal States were
pitched against those of the
DWEFNSs. At the end of the three
weeks of negotiations, the Chair
produced a draft negotiating text
(contained in UN document A/
CONF.164/13) that contained a
summary of the issues raised
during the session which included:

- the nature of conservation and
management measures to be
established through coopera-
tion;

- the mechanisms for interna-
tional cooperation;

- regional fisheries management
organizations or arrangements;

- compliance and enforcement of
high seas fisheries, conser-
vation and management
measures;

- port States;

- non-parties to a sub-regional or
regional agreement or arrange-
ment;

- dispute settlement;

- compatibility and coherence
between national and interna-
tional conservation measures
for the same stocks;

- special requirements of devel-
oping countries;

- flag State responsibilities; and

- review of the implementation
of conservation and manage-
ment measures.

Intersessional work was carried
out on this document and agree-
ment had been reached on 90% of
the text before the session was
convened. However, outstanding
issues remained and were debated
in informal meetings. The issues on
which disagreement was the
strongest were the adoption of a
precautionary approach, likened by
many DWFN’s to moratorium
measures, the concept of Maximum
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Sustainable Yield (MSY) and
alternative ways to evaluate the
stocks, and the complementarily
between the measures adopted for
the high seas and those applied
within the EEZs. These were, and
remain, very controversial issues
and some viewed the adoption of
90% of the document as irrelevant if
these particular issues are not
agreed to by all parties. Another
thorny question was that of the
outcome of the Conference, with
most coastal States asking for the
adoption of a legally-binding
document, while the DWFNs
wanted the adoption of indicative
measures that could possibly be
adopted by the regional arrange-
ments of agreements.

The debate resumed in the
second session, held in New York
from 14-31 March 1994, where
“informal-informals” were held
. most of the time to prepare a new
“clean” version of the Chair’s text.
Non-Governmental Organizations:
(NGOs) were excluded from those
sessions and five of the fourteen
days of negotiation were held
behind closed doors. On the last
day, the Chair produced document
A/CONF.164/13/Rev.1, the
Revised Negotiating Text (RNT).
The third session, held in New York
from 15-26 August 1994, began with
areview of the RNT on a
section-by-section basis. This gave
the delegates the opportunity to
voice the opposition of their
governments on very specific
issues. General statements were
delivered in the plenary and
consultations were carried out in
informal-informals.

In the second week of the
negotiations, the Chair issued a
Draft Agreement for the Implemen-
tation of the Provisions of the
United Nations Convention on the
Law of the Sea of 10 December 1982
Relating to the Conservation and

Management of Straddling Fish
Stocks and Highly Migratory Fish
Stocks (the “Draft Agreement”),
based on the comments that the
delegates had made on the RNT.
Informal consultations on the most
difficult issues were then carried
out between the Chair and inter-
ested delegations. Delegates reacted
to the text and the last version of
the Draft Agreement was issued in
document A /CONF.164/22 before
the Conference adjourned the next
day.

The 31-page revised text
contains a Preamble, 47 articles in
13 parts, and three annexes. It is in
the form of a legally-binding
agreement and some of the DWFNs
have repeatedly expressed their
opposition to such a form. The
preamble is short and concise and
recalls the principles of UNCLOS,
notes the need to improve coopera-
tion between coastal States and flag
States, calls for more effective
enforcement measures and commits
State Parties to responsible fishing.
It does not refer to the FAO Agree-
ment to Promote Compliance with
International Conservation and
Management Measures by Fishing
Vessels on the High Seas.

Beyond the strict outcome of
the process however, this Confer-
ence should be considered within
the context of the long evolution in
intergovernmental relations that
deal with natural resources, and
more particularly shared resources.

The holistic approach of
UNCLOS goes back to the Geneva
negotiations of the 1958 and 1960
conferences. But as this purely
“oceanic” stream of negotiations
developed, a more general environ-
mental stream took form, first in
Stockholm in 1972 for the UN
Conference on the Human Environ-
ment (UNCHE), and then in Rio in
1992 for the UN Conference on the
Environment and Development

(UNCED). As a result, some of the
issues that were dealt with within
the framework of UNCLOS became
“tainted” by some of the concepts
developed in Stockholm and Rio.

In the case of the straddling and
highly migratory fish stocks
conference, this influence is even
stronger because, in matter of fact,
UNCLOS 1III failed to solve the
issue and the problem was “de
facto” brought within the realm of
UNCED. As such, the Conference
can be identified as a hybrid
process, drawing heavily from two
jurisdictionally, different entities,
the UNCLOS III convention, and
the UNCED conference. From a
normative standpoint, new ground
was broken at UNCLOS with the
emergence of the common heritage
of mankind concept, but UNCED
went even further with the highly
innovative concept of sustainable
development, first identified in the
course of UNCHE.

This dual heritage of UNCLOS
and UNCED is also manifest in the
nature of the participants to the
Conference.

The participants can be divided
as follows: representatives of the
coastal States, of the distant water
fishing nations (DWFNSs), of
developing States (who can fall
within either of the first two
categories), Intergovernmental
Organizations (IGOs), and Non-
Governmental Organizations
(NGOs). The increased participa-
tion of NGOs and IGOs is a clear
result of the very open UNCED
process, while the staunch opposi-
tion between coastal States and
DWFNs was passed down from the
UNCLOS negotiations. This
duality of origin is also apparent in
the personality of the negotiators as
both veterans of the Law of the Sea
and a newer generation of UNCED
diplomats came together. The
resolution calling for the convening
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of the Conference makes very clear
that it will take place within the
jurisdictional framework of
UNCLOS, and yet at the same time,
recalls that it was called for by
Chapter 17 of Agenda 21.

The generational difference
between the negotiators has some-
times led to clashes, but those were
not as severe as others that opposed
the UNCLOS veterans to the
sometimes irreverent representa-
tives of the NGOs. Doug Johnston
has identified these three categories
of negotiators as belonging to three
separate “groups”, and this Confer-
ence is the perfect example of an
instance in which they were
brought together and had to find a
way to iron out their differences.
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IMPROVING INTERNATIONAL MANAGEMENT OF STRADDLING AND

A. The Problem

Under existing international
law, individual nations have
jurisdiction over fish within their
200-mile Exclusive Economic Zones
(EEZs). However, fish do not
respect political boundaries. Many
species important to the US occur in
or migrate over vast areas of the
ocean, often crossing the EEZs of
several nations as well as the high
seas. Effective management of
these species requires the involve-
ment of all nations with active
fisheries for them.

Unfortunately, there are no
effective international standards
governing how nations must
collectively manage species that
occur both on the high seas and
within the EEZs of one or more
nations. As a result, multinational
regional organizations established
to manage fishing of such species
have often failed to prevent over-
fishing, destructive fishing prac-
tices, and drastic depletion. Some
areas of the high seas with active
fisheries on species important to the
US lack any management regime at
all.

Global fishing pressure on
commercially valuable high seas
species has increased rapidly in the
last decade, to the point where most
are fully fished or overexploited,
according to the United Nations
Food and Agriculture Organization
(FAO). Some, like bluefin tuna and
. Bering Sea pollock, are in a state of
crisis, and others may soon follow.
Increasing competition for these

HicHLY MIGRATORY FisH
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species, rapidly advancing technol-
ogy, and increasingly mobile fleets
make the need for an effective
international regime urgent.

B. The US Interest in Promoting a
Strong International Regime

Fish that occur on the high seas,
which principally include strad-
dling stocks and highly migratory
species, are of great significance to
the US. For example, tunas make
up more than one-quarter of the
total volume of edible fish imported
into this country each year. US
fishermen catch hundreds of
millions of dollars worth of tuna
annually, most of it outside of US
waters. Other straddling and highly
migratory species of great signifi-
cance to US fishermen include
swordfish, pollock in the Bering
Sea, as well as marlins, sailfish, and
other billfish important to recre-
ational fishermen. US recreational
fishing of billfish has been valued at
hundreds of millions of dollars
annually.

The lack of an effective interna-
tional regime has had a major
impact on some of these species,
and the potential for further
damage to US interests is high. For
example:

¢ The International Commission
for the Conservation of Atlantic
Tunas (ICCAT), the interna-
tional fisheries management
organization charged with
managing tuna and other
highly migratory species in the
Atlantic, has failed to prevent

disastrous depletion of bluefin
tuna in the western Atlantic,
contributing to severe catch
reductions for US commercial
fishermen.

The lack of effective interna-
tional controls has contributed
to the severe depletion of
swordfish in the North Atlantic
and the virtual elimination of
the US recreational swordfish
fishery there.

Catches of pollock in the high-
seas “Donut Hole” area of the
Bering Sea between the US and
Russia soared to nearly 1.5
million metric tons in 1989 and
then crashed to less than 11,000
tons in 1992. A moratorium on
fishing for pollock in the Donut
Hole and on the associated
populations in the US and
Russian zones has been in effect
since the beginning of 1993,
resulting in economic hardship
for US fishers and coastal
communities.’

A number of species important
to the US are not actively
managed by any international
authority. These include the
North and South Pacific
albacore fisheries, swordfish,
marlin in the Pacific, and sharks
in both the Atlantic and the
Pacific. Management regimes
are clearly needed for some of
these fisheries: both North
Pacific albacore and blue marlin
in the Pacific are classified by
NMEFS as overutilized, and
according to NMFS no mecha-
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nism exists to even assess the
status of most billfish in the
Pacific, let alone effectively
manage fishing for them.

Because high seas fish are so
important—as imports to the US
and for the domestic fishing and
recreational fishing industries—it is
in the interests of the United States
to see that an effective international
regime that ensures the
sustainability of these species is
established now, before the level of
competition precipitates additional
crises like those already suffered by
bluefin, swordfish, and pollock.

C. The UN Conference on Strad-
dling Fish Stocks and Highly
Migratory Fish Stocks

Stock crashes, the poor perfor-
mance of a number of existing
regional management organiza-
tions, and the increasing conflict
between nations over fishing of
species that occur both within and
beyond the EEZs of individual
nations led to an agreement at
UNCED to conduct negotiations
aimed at developing a more effec-
tive international regime for these
fisheries. The UN negotiations
began in July, 1993. Two more
formal negotiating sessions are
scheduled for March and July of
1995.

The negotiating text that
emerged during the most recent
session of the Conference, held at
the UN in August, contains a
number of provisions that have the
potential to substantially improve
the way straddling socks and
highly migratory species are
managed. For example, where no
regional management organization
or arrangement exists to govern
active fisheries, the negotiating text
would require that states cooperate
to establish one. For new and
existing regional management
organizations, states fishing in a

region would be required to
participate. The text denies access
to fisheries to states that neither
participate nor cooperate, prohibits
vessels of non-parties from fishing
in a manner contrary to conserva-
tion and management measures
agreed to by regional management
organizations, and authorizes states
participating to take measures
consistent with international law
that they deem necessary to deter
such activities.? The text also
requires nations and regional
management organizations to
adopt precautionary management
measures, contains fairly strong
language on compliance and
enforcement, and provides for
binding, compulsory dispute
resolution, all essential to effective
management of straddling and
highly migratory species.

While a good start, the draft
negotiating text requires strength-
ening in a number of key areas. For
example, states and regional
management organizations are
required to apply the precautionary
approach both within and outside
the EEZs, but the provisions in the
text that define the specific mea-
sures to be applied and how they
must be implemented are weak.
Strengthening the section of the text
on precautionary management and
the companion text in Annex 2
dealing with precautionary man-
agement reference points will be a
crucial goal in the next round of
negotiations. Other sections of the
text needing improvement include
those regarding NGO participation
in, and the overall transparency of,
regional management organiza-
tions.

Another major issue yet to be
resolved is whether the final text
should be legally binding or
whether some type of nonbinding
instrument such as a UN declara-
tion should be adopted. The

conservation community strongly
supports a binding regime, which is
essential to securing meaningful
change in the way species that
occur on the high seas are man-
aged. In the wake of the US’
decision in June to support adop-
tion of a treaty, there are encourag-
ing signs that a consensus is
gathering in favor of a binding
agreement. However, a number of
key nations remain opposed.

Several additional hurdles lie in
the path of achieving a strong,
legally binding regime for the
conservation and management of
these fish. Major differences
between nations over fundamental
issues remain, such as the extent to
which management and conserva-
tion measures will apply inside
EEZs, and how to make measures
taken inside and outside EEZs
consistent. The enforcement and
dispute resolution sections of the
text remain controversial. The role
of the U.S. in resolving these issues
will be key; strong leadership is
required if the treaty is to contain
meaningful measures to halt
overfishing and put international
fishing on a more sustainable track.

Despite these hurdles, the
process going on at the UN, while
not a panacea, provides the best
hope for improving the manage-
ment of large pelagics and other
high seas species of importance to
the US on a broad scale. The UN
Conference will also set an impor-
tant precedent for international
fisheries management throughout
the world.

ENDNOTES

1. The “Convention on the Conservation
and Management of the Pollock
Resources in the Central Bering Sea,”
recently signed in Washington, is
designed to restore pollock in the
Bering Sea and put the fishery on a
more sustainable track. Unfortunately,
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howaever, this convention was negoti-
ated only after the complete collapse of
the fishery.

These measures will buttress the
recently negotiated flagging agreement,
which prohibits vessels from reflagging
to avoid conservation methods.
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THE PRECAUTIONARY PRINCIPLE AND THE LAW OF THE SEA CONVENTION

By
Robert Jay Wilder

Assistant Professor, Department of Political Science
and Senior Research Fellow, Center for Policy Analysis

Over the past few years a
precautionary principle has been
increasingly incorporated into
international policies for the
environment.! As a paradigm for
ecologically-aware ways of think-
ing, precaution stands in direct
contrast to the traditional pollution
control efforts which operate at the
“end-of-pipe,” and so merely filter
contaminants after they have been
created. Thus unlike previous
control strategies, this emerging
principle 1) places its emphasis on
preventing environmental harm in
the first place, 2) in cases of scien-
tific uncertainty, it seeks to avoid
discharge of potential contaminants
into the environment; 3) it shifts the
burden of proof off the environ-
ment and onto proponents of
potentially harmful activities to
show actions do not degrade
ecosystems and is 4) implemented
as by clean production strategies,
and green consumption patterns.?
The industrial nations are brim-
ming with opportunities for pollu-
tion prevention-a close kin of
precaution. Opportunities range
from reducing over-packaging in
consumer products, to designing
cleaner industrial production
strategies, to replacing toxins with
benign substitutes within upstream
manufacturing processes.?

Initially put forward in an
international setting at the First
Ministerial Conference on North
Sea Pollution (held in Bremen) in
1984, the idea of precaution was
strengthened at the Second North
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Sea Conference in 1987 (London)
and was reinterpreted at the Third
Conference of 1990 (The Hague).*
The principle is now provoking a
wide variety of responses from
industrialized nations. Views
currently range from a resistance to
precautionary action in the case of
Britain,® to early aspirational
acceptance as by Germany and the
Nordic nations (Whether Germany
and the Nordic nations follow
through with forceful precaution-
ary policies remains to be seen).®
Thus a meaningful question arises
whether this nascent principle will
be abandoned or embraced in
future international agreements. It
is clear the concept has grown
increasingly evident—as seen in the
1991 Bamako Convention for
Regulation of Pesticides and
Hazardous Wastes (in Africa), and
Principle 15 of the Rio Declaration
(1992 U.N. Conference on the
Environment and Development).”
Still other instances of precaution-
ary action are the 1987 Montreal
Protocol on Substances that Deplete
the Ozone Layer, the moratorium
against whaling, and suspension of
disposal of low-level radioactive
wastes at sea (without approval of
Consultative Parties to the London
Dumping Convention).®

On the other hand, closer
examination of this principle as
actually implemented reveals a
startlingly different picture. Precau-
tionary thinking had seemingly
found early consensus with conclu-
sion of the Second North Sea

Conference in 1987. Since that time,
however, lack of robust application
of precautionary thinking has given
its advocates reason for concern.
Irresolute efforts to enact precau-
tionary measures at a subsequent
Third North Sea Conference have
not met environmentalists” expecta-
tions.” Also, significantly, as seen in
strong opposition as expressed at
the 1990 Bergen Conference and
again at the 1990 Second World
Climate Conference, the U.S. is so
far generally resisting the precau-
tionary principle.’® Overall given
the key role of the 1982 UNCLOS in
establishing norms and principles
within international law, the
existence—or more accurately
absence, of true precautionary
action in UNCLOS III merits
consideration. Conversely on a
domestic front, is precautionary
thinking currently embodied in
America’s Magnuson Act? If not,
what type of changes would make
fisheries management more precau-
tionary in intent?

Here the recent evolution of the
UNCLOS regime is instructive. Of
four conventions making up the
1958 UNCLOS I, only the one on
the Fishing and Conservation of
Living Resources of the High Seas
imposed a responsibility to con-
serve marine resources.” In that
regime, conservatory obligations
were put forth in simplistic terms.
Management was not modified by
holistic ecological factors such as by
complex and cascading anthropo-
genic impacts; instead, the sole aim
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was to maximize fish catch and
thus the food available for nations.”
Fish were not distinguished from
marine mammals, nor from the
desired highly-migratory species,
which left a potential and reality of
over-exploitation. From a conser-
vationist perspective, problems
with this Convention were legion:
distant water fishing nations like
Japan and Russia never joined;
scientific recommendations for
catch efforts could be modified by
political and economic
considerations—and usually to-
wards overfishing; enforcement
was sorely lacking and interna-
tional inspections were rare; the
few procedures for dispute settle-
ment were seldom activated; and
nations often viewed the UNCLOS I
fisheries’ conservation goals as a
moral code they preferred to meet,
but were prepared to violate if the
need was felt.”® A chief aim of the
UNCLOS I regime was not resource
conservation, but limiting foreign
access to coastal fisheries.

Does the 1982 UNCLOS contain
precautionary thinking? Arguably,
the UNCLOS IIl is
non-precautionary. It was negoti-
ated as a “package deal” (unlike the
quartered 1958 UNCLOSI), thus
thorny conservatory matters
incapable of consensus were
finessed by vague and ambiguous
language. Instead of expressly
allocating specific levels of total
allowable fishing, and agreeing on a
robust conservationist definition for
Maximum Sustained Yield (MSY),
these issues are left at the discretion
of nations, or to subsequent agree-
ments.’ No mechanisms coordinate
UNCLOS'’s assorted jurisdictional
regimes for different species which
de-emphasizes the marine ecosys-
tems and habitat protection ap-
proaches precaution implies
(though Articles 61 and 94 go part
way towards this goal).”® New
linkages between Parts V and VI

on fisheries, and Part XII on pollu-
tion prevention could acknowledge
inter-relationships between pollu-
tion and vitality of stocks.!® The
extant provisions to protect marine
environments, as for instance in
Part XII are merely hortatory and so
nonbinding—and thus more
aspirational than operational.””
Definitive standards are absent
from UNCLOS as for waste dis-
charge and reducing contaminants
via pollution prevention.’
UNCLOS IIT is akin to nascent
precaution in one respect. By
allowing the creation of the
200-mile Exclusive Economic
Zones, and so moving towards
ocean enclosure, the regime permits
individual nations to take steps
towards conservation. However
the track record in this regard is
disheartening. During the period of
nearly two decades that have
elapsed since America enacted its
1976 Magnuson Act, this nation has
not managed fisheries wisely.
Overfishing by foreign ships has
merely been replaced by a domestic
variety. In light of new recognition
of marine ecosystems complexity, it
is now possible to identify ways
this Act can function in ways
analogous to precautionary action.”
Because very little is known about
ecosystem fluctuations, and man-
agement is undertaken in the face
of sizable scientific uncertainty, a
precautionary approach acknowl-
edges this hazard by requiring
more conservative governance than
is the norm under MSY. Most
critically this regime should require
reductions in total catch efforts to
more conservative figures where
uncertainty exists. That errors are
rife throughout fisheries manage-
ment ought to have significant
meaning for decisionmaking. It
should mean “for modest levels of
catch relatively little information is
needed to ensure that the risks to a
stock are held below a given level,

but the required amount of infor-
mation escalates rapidly when the
resource is pushed to its limits.”?

Injecting the precautionary
principle into the Magnuson Act
would have other notable conse-
quences as well. It requires govern-
ment select for types of fishing gear
and methods that specifically
minimize disturbances to marine
ecosystems--and that it regulate or
ban outright the gear and methods
of fishing that are relatively de-
structive.?? Precautionary action
also mandates strenuous efforts to
prevent the inefficient incidental
killing of non-target species
(bycatch) which causes stress to
ecosystems.? Also, areas of
productive marine habitat should
be now set aside as marine pro-
tected reserves so as to assist in
essential recruitment of new age
classes, and help maintain critical
biological diversity.?

In conclusion there is scope
within UNCLOS III for a precau-
tionary approach, if nations take the
politically-difficult option of setting
conservative goals for fisheries.

The American experience of the
Magnuson Act indicates nations are
not yet ready to do so. It is still
likely ongoing overfishing will
occur—and that marine ecosystems
will be drastically altered-—-before
real reductions in fishing efforts are

~ achieved. On the other hand, recent

movement towards precautionary
thinking in environmental regimes
provides much reason for hope.
Once the ecological crisis of over-
fishing becomes apparent, and a
political will exists to adopt precau-
tionary action/conservation in
ocean governance, the UNCLOS III
regime can provide a vehicle for
better stewardship of the marine
environment.
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TuE DIVISION OF AMERICA'S OFFSHORE ZONES AS BETWEEN NATION AND STATE

To discuss the division between
the States and the federal govern-
ment of America’s offshore zones, it
is first useful to identify those
zones. In recent years, the federal
government has added a new
maritime zone to its dominion, and
it has broadened the geographic
scope of older zones. (And, it
should be said, it has not seen fit to
eliminate or contract any zones. It
has seen fit, though, to seek to
contract the States’ offshore zones.)
Having identified America’s
offshore zones, this paper will then
relate a bit of the history of how the
States got to have any little piece of
them, and in the last section de-
scribe what offshore jurisdiction the
States now enjoy.

The Present List of U.S. Offshore
Zones, and Their Breadths

A. The Territorial Sea.

The territorial sea may be the
maritime zone most mentioned in
the United States today. On
December 27, 1988, President
Reagan by Proclamation extended
the American Territorial Sea from
three to twelve miles.? The Territo-
rial Sea is that zone over which the
coastal state exercises sovereignty
as fully as over its land territory,
subject to the rights of foreign
vessels to innocent passage and
archipelagic sea-lanes passage.’
Most of the other coastal nations of
the world also claim twelve miles as
the breadth of their territorial seas.
Indeed America probably had a
twelve-mile territorial sea, or at

By
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55 Francisco Street, Suite 600
San Francisco, CA 94133
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least a nine-mile territorial sea, for
some time in the past, though it was
not actually called that then.

In 1782 the United States
asserted that nine miles was a
reasonable breadth for its territorial
sea.* In 1790, Congress extended
American authority over smuggling
to a distance of twelve nautical
miles from the coast,® and in
February of 1793 Congress estab-
lished customs jurisdiction to a
distance of nine nautical miles.

It is true enough that, on April
22 of that latter year, Secretary of
State Jefferson declared a three-mile
American territorial sea for neutral-
ity purposes.” But several months
later, on November 8, Jefferson
wrote both the Spanish and French
ministers to the United States that
America was entitled to “as broad a
margin...as any nation,” and
reserved “the ultimate extent of the
[territorial sea] for future delibera-
tions.”® Jefferson later explained
that the United States had been
forced to accept three miles, and in
1805 suggested that the Gulf Stream
would make a good outer limit of
the American territorial sea.’

During the mid-nineteenth
century, foreign governments were
not at all beguiled by American
pretensions to a mere three-mile
territorial sea. The clear-
headedness of these governments is
illustrated by a diplomatic incident
in the 1860s precipitated by our
protest of Spain’s claim to a six-mile
territorial sea off Cuba. In reply to

a letter from Secretary of State
Seward, Spanish Minister Tassara
wrote on December 30, 1862 that
the United States’ claim to a “much
more extensive” territorial sea, one
having a breadth of twelve miles,
was quite notorious in the interna-
tional community.*

Nevertheless the United States
long sought to assert that it claimed
but a three-mile territorial sea. It
asserted this in its correspondence
with Minister Tassara in 1862 and
also during World War II, when it
declared defense zones of several
hundred miles.”! In 1945, the
United States broke with the rest of
the world and proclaimed sover-
eignty (or is “jurisdiction” the
euphemism of art?) over the
Continental Shelf*? and in 1958 and
1960 when it sought international
agreement on a six-mile territorial
sea.® It maintained that when, in
1970, it proposed that all the coastal
nations of the world adopt a
twelve-mile territorial sea.™ It
asserted this in 1976 when it
declared a 200-mile fishery conser-
vation zone® (this at a time when
the International Court of Justice
had just recently suggested that
twelve miles was the maximum
permitted breadth for such a
zone®). And it asserted that when,
in 1983, having refused to sign the
1982 Convention on the Law of the
Sea, it unilaterally proclaimed a
200-mile Exclusive Economic Zone,
which, of course, is provided for by
the Convention.”? This consistency
has been hobgoblin-like.
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The venerable territorial sea is
the most long-lived of the maritime
zones in use today but, with the
coming of claims to Continental
Shelves and Exclusive Economic
Zones, its importance to coastal
nations—notwithstanding all the
talk about the recent American
proclamation—is far less than what
it was as recently, even, as the
1950s.

B. The Contiguous Zone

The Contiguous Zone, which
lies adjacent to a state’s Territorial
Sea, is a maritime zone in which the
coastal state may exercise powers
necessary to:

(a) prevent infringement of its
customs, fiscal, immigration or
sanitary laws and regulations
with its territory or territorial
sea;

(b) punish infringement of the
above laws and regulations
committed within its territory
or territorial sea.’®

The 1958 Convention on the
Territorial Sea and the Contiguous
Zone, in Article 24.2, permitted a
maximum breadth of twelve miles
for the contiguous zone; Article 33.2
of the 1982 Convention allows 24
nautical miles. The President’s
Proclamation of December 27, 1988
did not extend the breadth of the
United States’ Contiguous Zone,
and so it maintains its former
breadth of twelve miles, which
makes it precisely coextensive with
the American Territorial Sea.

C. The Fishery Conservation Zone

Until its amendment in 1986,
the Fishery Conservation and
Management Act of 1976 (“FCMA”)
established the Fishery Conserva-
tion Zone, which began at the
seaward boundary of each coastal
state’ and extended to 200 miles
from the baseline from which the
territorial sea was measured.”

In 1986 the FCMA was
amended to eliminate all references
to the Fishery Conservation Zone.
In its place, the United States
claimed “sovereign rights and
exclusive fishery management

_ authority over all fish, and all

Continental shelf fishery resources,
within the exclusive economic
zone.”?! The ramifications of this
change are discussed later in this

paper.
D. The Continental Shelf

The 1958 Convention on the
Continental Shelf defined the
Continental Shelf by the
“exploitability” criterion. That is to
say, the Continental Shelf extends
waterward to a depth of 200 meters
and, beyond that, to whatever
depths permit the exploration of the
resources of the seabed and the
subsoil of the Shelf. This criterion
has been supplanted in Article 76 of
the 1982 Convention. The new
formulation provides: “The Conti-
nental Shelf of a coastal state
comprises the sea-bed and subsoil
of the submarine areas that extend
beyond its territorial sea through-
out the natural prolongation of its
land territory to the outer edge of
the continental margin, or to a
distance of 200 nautical miles from
the baseline from which the breadth
of the Territorial Sea is measured
where the outer edge of the conti-
nental margin does not extend up
to that distance.”

The geologic definition of the
continental margin contained in the
1982 Convention is exceedingly
complicated, but suffice it to say
that, in certain geological circum-
stances, the 1982 Convention
permits states to claim continental
shelves to distances as great as 350
nautical miles from the baseline
from which the territorial sea is
measured. Two claims, by Chile
and by Ecuador, each made in
September of 1985, provide ex-

amples. On September 12, Chile
proclaimed jurisdiction over the
Continental Shelves of the Eastern
and Sala y Gomez Islands extend-
ing to a distance of 350 nautical
miles from the territorial-sea
baseline. On September 19, Ecuador
issued a similar proclamation
asserting its jurisdiction over the
Continental Shelf extending be-
tween mainland of Ecuador and the
Galapagos Islands. The United
States contested these claims on the
ground the geologic facts did not
satisfy the criteria of Article 76.4 of
the 1982 convention.?

Whether the United States,
which has not signed the 1982
Convention, is permitted to claim a
continental shelf in accordance with
Article 76 is a nice question.? By
1980, it was generally thought that
the seaward limit of the American
Continental Shelf stood at the 1000-
fathom isobath (20 to 50 miles
offshore in the case of California)—
the then-existing limit of
exploitability. The President’s
Proclamation of March 10, 1983,
declaring a 200-mile Exclusive
Economic Zone (EEZ) produced an
unusual claim by the Department of
Interior relating to the Outer
Continental Shelf Lands Act. The
Solicitor of the Department of
Interior on May 30, 1985, issued an
opinion on the question of seaward
extent of the Department’s jurisdic-
tion under the Outer Continental
Shelf Lands Act in light of the EEZ
Proclamation. 92 Interior Decisions
459 (1985).

The Solicitor’s Opinion was that
on March 10, 1983, by no act of
Congress but by virtue of the
Proclamation (which made no
mention of the Outer Continental
Shelf Lands Act), the outer limit of
the Department’s jurisdiction over
the “outer Continental Shelf” leapt
from its location on March 9, at
approximately the 1000-fathom
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contour, to a new limit precisely 200
miles from the territorial sea
baseline. (The landward limit of
the jurisdiction of the Department
of Commerce under the Deep
Seabed Hard Minerals Resources
Act, would, if the Solicitor is
correct, have made a corresponding
leap seaward. See 30 U.S.C.
§1403(4).) The new limit is not
related to any geologic concept of
continental shelf, nor to the legal
concept of “continental shelf” that
had been employed in American
law from 1945 until, at least,

March 9, 1983.

While the Solicitor’s Opinion
fills 52 printed pages in Interior
Decisions, its essence is found in
two sentences on its third page.
The Solicitor first notes that in
section 2(a) of the OCSLA, Con-
gress defined the expression “outer
Continental Shelf” to mean

...all submerged lands lying
seaward and outside of the area of
lands beneath navigable waters as
defined in section 1301 of this title,
and of which the subsoil and
seabed appertain to the United
States and are subject to its jurisdic-
tion and control.

43 U.S.C. section 1331(a).

The Opinion then notes (cor-
rectly) that the question presented
is “when may the subsoil and
seabed of its submerged lands be
said to ‘appertain’ to the U.S. and to
be ‘subject to its jurisdiction and
control.”” 92 LD. at 461. The critical
two sentences are then stated:

On its face, the area described
by this statutory definition is an
expanding one: if a given area of
subsoil and seabed becomes subject
to the U.S. jurisdiction and control
and appertains to the U.S., then that
area falls within the definition. The
plain meaning of section 2(a) must
be followed, unless some unstated
limitations must be inferred.

92 1.D. at 461 (footnote omitted).

Without citation of authority,
the Solicitor concludes that the
plain-meaning rule holds sway, and
not any of the several other, usually
more preferred rules of statutory
construction, such as those suggest-
ing a construction in accordance
with contemporaneous circum-
stances. See generally Train v.
Colorado Public Interest Research
Group, 426 U.S. 1, 9-11, 23-24
(1976).

Even so, the “plain meaning”
attributed by the Solicitor to the
OCSLA'’s definition of “outer
Continental Shelf” is not so plain at
all. The Solicitor takes great lengths
to show that, ever since 1953, the
area of the American Continental
Shelf had been thought to be
expanding. 92 LD. at 465-68. That is
true enough. But the Shelf ex-
panded not because its definition
continually changed, but because
its definition, fixed in its terms,
spoke of the limits of
exploitability-—and those limits
changed. The Truman Proclama-
tion of September 28, 1945, made
emphatic reference to the
exploitability concept,* and the
concept, as is well known, was
subsequently codified in Article 1 of
the 1958 Convention on the Conti-
nental Shelf. Substantial areas of
the seabed and subsoil that were
unexploitable in 1953 were, by 1980,
exploitable. In 1953, 100 fathoms of
depths was considered the limits of
exploitability; by 1980 it was 1000
fathoms.

E. Exclusive Economic Zone.

The 1982 Convention on the
Law of the Sea provides in Articles
55 and 57 that every coastal state
enjoys an Exclusive Economic Zone
(“EEZ") adjacent to its coast,
extending as far as 200 nautical
miles from the territorial sea
baselines. The President’s Procla-

mation of March 10, 1983 pro-
claimed a 200-mile EEZ for the
United States, notwithstanding that
we have not refused to ratify the
1982 Convention.”

How the States Got What Little
They Got

Disputes as to the division of
offshore jurisdiction between the
federal and state governments have
historically arisen mostly in the
context of title to offshore sub-
merged lands. With some excep-
tions, it had long been settled that
the States acquired title to the
submerged lands of all inland
waters within their territories upon
admission to the Union. Pollard’s
Lessee v. Hagen, 44 U.S. (3 How.)
212,228, 229 (1845).% The mari-
time-jurisdiction disputes of
present interest first arose in 1945.
The question in that first case,
brought by the federal government
against California, was whether the
states owned any submerged lands
off their coasts seaward of the
ordinary low watermark, for that
line was the seawardmost limit of
state ownership then admitted by
the federal government. That, of
course, was the same year as
President Truman'’s Proclamation
on the Continental Shelf. The
United States Supreme Court
swiftly decided that the federal
government, and not California,
enjoyed “paramount rights”—
something apparently not the
equivalent of title—to the sub-
merged lands seaward of the
coastline of California. United
States v. California, 332 U.S. 19, 39
(1947). In short order this principle
was applied to the States of Louisi-
ana and Texas. United States
v. Louisiana, 339 U.S. 699, 704-705

(1950); United States v. Texas, 339
U.S. 707, 718 -720 (1950).

Following the decisions in the

California, Texas and Louisiana
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cases, the federal-state dispute
focused on the location of the
boundary between the state-owned
beds of inland waters, and the
federally owned offshore sub-
merged lands. In the California
case, a Special Master was ap-
pointed to locate the legal coastline
of California and, in the process,
determine the status, as inland
waters or not, of several water
bodies such as Monterey Bay and
the Santa Barbara Channel. Exten-
sive hearings were conducted in
1952 before the Special Master on
these questions.”

From the perspective of the
coastal States, the following can be
said of these early jurisdictional
disputes:

1. The whole matter of offshore
jurisdiction, and hence of
boundaries separating federal
and state submerged lands,
arose at the least propitious
time in American history.

2. From the outset, these disputes
have been perceived by the
Supreme Court as ineluctably
entailing foreign relations; from
this perception an undue,
indeed inordinate deference has
been accorded the views of the
federal government, the
custodian of our foreign
relations.

3. This deference has encouraged
the United States to take
absurdly conservative positions
as to the location of its coast-
line—nominally in the name of
foreign relations, but in truth
for the purpose of enlarging the
government’s Outer Continen-
tal Shelf holdings. Its consis-
tent refusal to employ straight
baselines where the geography
begs for them is one such
example.

4. While it niggardly delimits its
coastlines, the United States

continues to make expansionist
claims to ocean resources,
redolent of the Truman Procla-
mation in 1945. In 1976, the
United States unilaterally
claimed a 200-mile fishery zone;
in 1983 President Reagan
declared a 200-mile exclusive
economic zone, enlarging by a
factor of four the sub-marine
areas claimed as sovereign U.S.
property. And in 1988 he
declared a 12-mile territorial
sea. Yet, by virtue of language
in prior Supreme Court opin-
ions, the states may receive no
benefits from these acts of
American foreign policy in the
law of the sea.

5. The Department of the Interior

has been the béte noire in this
episode. As one articulate
writer has commented:

[T]he principal engine for
expansion of United States
government continental shelf
claims during the 1930s and
early 1940s was the Interior
Department, and in particular
its secretary, Harold Ickes.
Secretary Ickes worked persis-
tently to gain control of off-
shore lands for the federal
government and to extend the
boundary of the continental
shelf for the nation. He was
willing to pursue any available
means including legislation,
litigation, and executive
proclamation.®

More recently, when the Court
in 1969 had sent its clearest signal
that it would maintain obeisance to
the positions of the Government in
these cases, the Government
formed in 1970 an inter-agency
committee, commonly called the
“Baselines Committee.” The
function of this Committee is to
determine the United States’
baseline, and delimit the outer
boundaries of the territorial sea,

contiguous zone, and now, the
exclusive economic zone. Most of
the Committee’s membership—
representatives of the Departments
of State, Defense and Commerce,
for example—is unobjectionable
enough. But the participation of the
Department of the Interior on the
Committee has long chafed the
States. Interior would seem to have
no cause to enter the business of
formulating foreign policy, save as
that policy serves an ulterior
purpose—determining the bound-
ary between state submerged lands
and the outer continental shelf,
which the Department manages.

The basis for this coastal State
perspective on these maritime-
jurisdiction disputes may be found
in a selection of events, some which
are not commonly associated with
these disputes.

¢ December 18, 1944. The United
States Supreme Court decides

Korematsu v. United States, 323
U.S. 215, 222, upholding, for all
intents and purposes, the
establishment of detention
centers for American citizens of
Japanese ancestry.

Korematsu v. USS....

represents the nefarious
impact that war...can have
on institutional integrity
and health.”
¢ August 14,1945 The Allies are
victorious over Japan. The
formal surrender takes place
aboard the U.S.S. Missouri on
September 2, 1945.

¢ September 28, 1945. President

Truman signs Executive
Proclamation 2667, declaring to
the world that “the government
of the United States regards the
natural resources of the subsoil
and seabed of the continental
shelf beneath the high seas but
contiguous to the coasts of the
United States as appertaining to
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the United States, subject to its
jurisdiction and control.” 59
Stat. 884. Soon afterwards, in
an effusion of jingoistic hyper-
bole, Professors Clark and
Renner of Columbia University
write that the proclamation
constitutes “one of the decisive
acts in history, ranking with the
discoveries of Columbus as a
turning point in human des-
tiny.” Clark and Renner, “We
Should Annex 50,000,000
Square Miles of Ocean,”
Saturday Evening Post 16 (May
4,1946).

¢ October 19,1945. The federal
government files suit against
California to establish its title to
the submerged lands. Para-
graph 2 of the complaint
against California alleges:

At all times herein mentioned,
plaintiff was and now is the owner
in fee simple of, or possessed of
paramount rights in and powers
over, the lands, minerals and other
things of value underlying the
Pacific Ocean, lying seaward of the
ordinary low watermark on the
coast of California and outside of
the inland waters of the state,
extending seaward three nautical
miles and bounded on the north
and south, respectively, by the
northern and southern boundaries
of the state of California.®

With these events as prologue,
it should have come as no surprise
that the Supreme Court in 1947
embraced the alternative submis-
sion of the United States, holding
that it, and not California, was
possessed of paramount rights in
the submerged lands within the
three-mile belt. The Court’s ratio-
nale discloses the profound influ-
ence of those events:

The ocean, even its three-mile
belt, is thus of vital conse-
quence to the nation in its
desire to engage in commerce

and to live in peace with the
world; it also becomes of
crucial importance should it
ever again become impossible
to preserve that peace. And as
peace and world commerce are
the paramount responsibilities
of the nation, rather than an
individual state, so, if wars
come, they must be fought by
the nation.

United States v. California 332
U.S. 19, 35 (1947).

At most other times in Ameri-
can history, the title of the States to
the offshore submerged lands
would have been thought secure.
Even the Supreme Court conceded,
in its 1947 decision in the California
case, that prior to the dispute it had
generally been understood that the
States owned the natural resources
of the submerged lands within the
three-mile belt. The Court cited for
this understanding Manchester v.
Massachusetts, 139 U.S. 240,
Louisiana v. Mississippi, 202 U.S. 1,
52, and The Abby Dodge, 223
U.S. 166. 332 US. at 36-37.

Too, the recognition of the
States’ title in administrative
actions of the federal government
had been as consistent as California
could have hoped. F. W. Clements,
for 35 years a law officer in the
Department of the Interior, testified
before Congress in 1939 that all
requests for entry or claim in the
submerged lands during his
experience in the department “were
uniformly turned down, since they
were deemed the property of the
states.”!

Indeed, even the acquisitive
Secretary Ickes denied an applica-
tion for a federal mineral prospect-
ing permit in the submerged lands
off the coast of California in 1933
with the following words:

[N]o rights can be granted to

you either under the Leasing
Act of February 25, 1920 (41
Stat. 437), or under any other
public-land law to the bed of
the Pacific Ocean either within
or without the three-mile limit.
Title to the soil under the ocean
within the three-mile limit is in
the state of California, and the
land may not be appropriated
except by authority of the
State. A permit would be
necessary to be obtained from
the War Department as a
prerequisite to the maintenance
of structures in the navigable
waters of the United States, but
such a permit would not confer
any rights in the ocean bed.*

As one observer has written,
“What clearer declaration of policy
could be made by one in high
authority, especially one charged
with administration of the public
lands of the United States and
presumably knowing the law and
settled policies in regard to what
were, and what were not, consid-
ered lands of the United States?”®

Notwithstanding these un-
equivocal recognitions of the states’
title by the Supreme Court and by
the Department of the Interior, the
events of the decade, or so preced-
ing the filing of the complaint
against California, should have
warned of the inauspicious time of
the commencement of the litigation.

The leading players in these
events were, again, Harold Ickes,
and as well President Roosevelt
himself. One writer has observed:

President Franklin D.
Roosevelt's willingness to
extend coastal jurisdiction for a
variety of purposes was par-
ticularly striking. In the decade
prior to the Truman proclama-
tions, his proclivities resulted in
a number of claims characteris-
tic of a regional or middle
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power strong enough to defy

the prevailing legal system, yet

too weak to impose a new legal

regime.®

As examples, the United States
enacted anti-smuggling legislation
in 1935 which permitted the presi-
dent to declare a customs-control
area extending 100 miles north and
south from where a suspected ship
was hoving, and creating an
additional band of 50 miles’ width
seaward of the 12-mile customs
zone.®

In 1939, the United States
successfully proposed to an inter-
American meeting of ministers of
foreign affairs that neutrality zones
be created around the hemisphere
to be patrolled individually or
collectively by the American
republics. The resulting Declara-
tion of Panama adopted the
U.S. proposal for a defense zone
which extended 300 miles and more
from shore. President Roosevelt
personally drew the connecting
straight lines of the zone, which in
some areas extended the defense
area considerably beyond 300
miles.®

On July 1, 1939, Roosevelt
wrote the Attorney General and the
Secretaries of State, Navy and
Interior:

I am still convinced that: (a)
federal as opposed to state
jurisdiction exists below low-
watermark...and that (b) federal
jurisdiction can well be exer-
cised as far out into the ocean
as it is mechanically possible to
drill wells.

I recognize that new principles
of international law might have
to be asserted but such prin-
ciples would not in effect be
wholly new, because they
would be based on the consid-
eration that inventive genius
has moved jurisdiction out to

sea to the limit of inventive
genius.¥

Meanwhile, Secretary Ickes
was, perhaps not inexplicably,
coming round to his President’s
point of view. Precisely why is
unclear but, whatever Ickes’
motives, by 1943 the forces that
would lead two years later to both
the Continental Shelf Proclamation
and the filing of the California case
were in one motion. In that year,
General Land Office officials wrote
Ickes that the wartime situation
offered an ideal opportunity to
strike “from our own thinking and
international law the shackles of the
three-mile limit for territorial
waters. ...In the interest of national
and domestic security” the United
States should adopt a “line of 100 or
150 miles from our shores” thereby
taking the United States “beyond
the continental shelf and reserving
this valuable asset for the United
States...”*® Secretary Ickes took
these notions to the president, who
immediately embraced them. On
June 9 Roosevelt wrote Secretary of
State Cordell Hull:

I think Harold Ickes has the
right slant on this. For many
years, I have felt that the old
three-mile limit or a 20-mile
limit should be superseded by a
rule of common sense. For
instance, the Gulf of Mexico is
bounded on the south by
Mexico and on the north by the
United States. In parts of the
gulf, shallow water extends
very many miles off shore. It
seems to me that the Mexican
government should be entitled
to drill for oil in the southern
half of the gulf and we in the
northern half of the gulf. That
would be far more sensible
than allowing some European
nations, for example, to come in

there and drill.*

The Truman proclamations
were issued on September 28, 1945.
Precisely three weeks later, the
federal government sued California
in the Supreme Court’s original
jurisdiction.

California chose, in pleading to
the government’s complaint, to
avoid the pitfalls of omission. Its
answer was in three volumes of 822
printed pages, and weighed
3 pounds, 9 ounces.® The answer
must have adduced every known
incident that could be construed as
an acknowledgment of the state’s
title to the submerged lands. The
United States promptly moved the
Court for an order striking the
answer on the ground of “excessive
prolixity.” Following negotiations,
California filed a more succinct
answer on May 21, 1946, and the
case was argued on March 13 and
14, 1947.

Before the case was decided,
Congress enacted the first of three
bills that would have quitclaimed
any federal interest in the sub-
merged lands to the state.”? It was
promptly vetoed by President
Truman.®

The decision in the Californja
case, about which no one should
have been surprised, was handed
down June 23, 1947. Init, as
mentioned before, the Supreme
Court declined to embrace the
government’s primary submission
that it owned the submerged lands
in issue, and chose instead to
achieve the same result—insofar as
proprietary rights in the oil were
concerned—by adopting the
paramount-rights argument. An
incident of these “paramount
rights,” wrote Justice Black for the
majority, is “full dominion over the
resources of the soil under that
water area, including oil.” The
most perspicacious analysis of the
Court’s decision is found in the
dissenting opinion of Justice
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Frankfurter, who wrote:

[The court does not find] that
the United States has propri-
etary interests in the area. To
be sure, it denies such propri-
etary rights in California. But
even if we assume an absence
of ownership or possessory
interest on the part of Califor-
nia, that does not establish a
proprietary interest in the
United States.

Of course the United States has
“paramount rights” in the sea
belt of California—the rights
that are implied by the power
to regulate interstate and
foreign commerce, the power of
condemnation, the treaty-
making power, the war power.
We have not now before us the
validity of the exercise of any of
these paramount rights. Rights
of ownership are here as-
serted—and rights of owner-
ship are something else.
Ownership implies acquisition
in the various ways in which
land is acquired—by conquest,
by discovery and claim, by
cession, by prescription, by
purchase, by condemnation.
When and how did the United
States acquire this land?

To declare that the Government
has “national dominion” is
merely a way of saying that vis
a vis all other nations the
Government is the sovereign. If
that is what the court’s decree
means, it needs no pronounce-
ment by this court to confer or
declare such sovereignty. If it
means more than that, it
implies that the Government
has some proprietary interest.
That has not been remotely
established except by sliding
from absence of ownership by
California to ownership by the
United States.

On a fair analysis of all the
evidence bearing on ownership,
then, this area is, I believe, to be
deemed unclaimed land... Itis
noteworthy that the court does
not treat the president’s procla-
mation in regard to the dis-
puted area as an assertion of
ownership. See

Exec. Proc. 2667 (September 28,
1945) 10 F.R. 12303. If Califor-
nia is found to have no title,
and this area is regarded as
unclaimed land, I have no
doubt that the president and
the Congress between them
could make it part of the
national domain...#

Significantly, the Court in its
1947 California opinion foreshad-
owed the decision it would make
nearly 30 years later in United
States v. Maine® 420 U.S. 515 (1975)
by finding that there was sparse
historical support for the proposi-
tion that the 13 original colonies
acquired separate ownership of the
three-mile belt or the soil under it.
That was so, wrote the Court,
notwithstanding that the colonies’
revolution gave them elements of
the sovereignty of the English
crown.*

The federal government
marauded two Gulf Coast States in
short order, and succeeded against
each in 1950. The Court found that
Louisiana’s claim to the lands '
underlying the marginal sea and
beyond were no more compelling
than California’s claims.” The
Court also rejected Texas’s claim,
notwithstanding Texas’s existence
as an independent republic prior to
admission to statehood.*® Ironi-
cally, the same principle upon
which California and Louisiana had
grounded their arguments, the
equal-footing doctrine, defeated
Texas’ argument. Texas argued
that as a republic, it had possessed
full sovereignty over the territorial

sea as well as ownership of it. The
Court held, however, that Texas
had relinquished sovereignty and
ownership to the national govern-
ment upon admission to the Union.
That then placed Texas on an equal
footing with the other States.*

Upon deciding the 1947 Califor-
nia case, the Court appointed
William H. Davis of New York as
Special Master to delineate the
“ordinary low water mark” along
certain disputed segments of the
California coast. The Special
Master’s report was filed with the
Court in 1952,% but before the
Court took it up, Congress passed
the Submerged Lands Act.** That
Act “restored” to the seaboard
states the rights to their offshore
submerged lands, rights Congress
evidently thought the California
decision of 1947 had divested.*
The Act quitclaimed to California
and the other coastal states what-
ever interest the federal govern-
ment may have had in the lands
and natural resources therein lying
within three geographic miles
seaward of the “coast line”;® in the
instances of Texas and of Florida,
on Florida’s Gulf Coast, the grant of
the Act, as decided in later cases,
operates to nine geographic miles.

The Submerged Lands Act
defined “coast line” as “the line of
ordinary low-water along that
portion of the coast which is in
direct contact with the open sea and
the line marking the seaward limit
of inland waters.”> That term has
been the principal point of conten-
tion in the thirty years of litigation,
virtually all of which has occurred
in the Supreme Court’s original
jurisdiction,* following passage of
the Act.

At the same time as its passage
of the Submerged Lands Act,
Congress enacted the Outer Conti-
nental Shelf Lands Act, which
declared that the subsoil and
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seabed of the outer continental shelf
appertain to the United States and
are subject to its jurisdiction,
control, and power of disposition.*

What the States Now Have—That
Is To Say, How The Federal
Government Has Deigned To
Divide Its Offshore Zones With
The States.

Because of the 1947 California
decision, what jurisdiction the
States now enjoy in offshore zones
exists virtually all by dint of the
largess of Congress. That is to say,
even though a State’s boundaries
extend three, in two cases nine
nautical miles from the coast, the
States basically possess there only
what authority Congress confers on
them.

Still, the decision of the Su-
preme Court in Skiriotes v. Florida,

has not expressly been overruled:

If the United States may control
the conduct of its citizens upon the
high seas, we see no reason why the
state of Florida may not likewise
govern the conduct of its citizens
upon the high seas with respect to
matters in which the State has a
legitimate interest and where there
is no conflict with the acts of
Congress.

313 U.S. 69, 77 (1941).

The court held in Skiriotes that
Florida had a legitimate interest in
regulating its citizens’ fishing
activities in waters even beyond its
borders. Skiriotes is a maritime
application, or extension, of the
preemption doctrine, which doc-
trine has its constitutional origin in
the Supremacy Clause of the federal
Constitution. Ordinarily, then, one
would think that the States would
be free to regulate within their
boundaries, except when a statute
of Congress acted to “occupy the
- field.” See DeCanas v. Bica, 424
U.S. 351, 357-58 (1976); Kewanee Qil

Co. v. Bicron Corp., 416 U.5. 470,
480 (1974); Merrill, Lynch, Pierce,
Fenner & Smith, Inc. v. Ware, 414
U.S. 117,127 (1973). The Para-

mount Rights Doctrine, however, as
the past 40 years have shown, has
served to turn the preemption rule
on its head: Now, it seems, the
States may not act unless Congress
specifically permits them.

~ There are a host of statutes that
spell out these divisions of author-
ity, between nation and state, in the
offshore zones of the United States,
but five are most pertinent. It is
useful first to examine these five
principal statutes, to see how each
leaves a small package of authority
for the coastal states. Then one can
riffle through the list of U.S. off-
shore zones identified in the first
section of this paper, and see in
what cases the federal authority is
shared with the states.

A. The Submerged Lands Act And
The Outer Continental Shelf
Lands Act of 1953.

This pair of statutes acted to
divide the Continental Shelf of the
United States between the nation
and state, or, put another way, to
“restore” to the coastal states the
rights to the subsoil and seabed
within the territorial sea that were
confirmed in the federal govern-
ment in the 1947 California deci-
sion. As observed in the second
section of this paper, the part of the
Continental Shelf that was appor-
tioned to the coastal States in this
pair of statutes was not expressed
in terms of the area lying within the
territorial sea (or as it was some-
times called then, the “marginal
sea”). Instead, the grant extended
to a distance of three nautical miles
from the “coastline” of the coastal
states, with, as it turned out, two
exceptions, in the cases of Texas
and Florida. The geographic limits
of the grants are expressed in
sections 2(a) and 2(b) of the Sub-

merged Lands Act, which contain
no provision for an extension of
state jurisdiction under the Act
should the United States proclaim a
broader territorial sea.”

B. The Clean Water Act, 33 U.S.C.
§§ 1251, et seq.

Under this statute, a State may
regulate water quality within the
territorial sea if it has developed
and gotten “certified” by the United
States a water-quality program
under section 402 of the Act.

C. The Magnuson Fishery Conser-
vation and Management Act of
1976, 16 U.S.C. §§ 1801, et seq.

This statute, which formerly
established the Fishery Conserva-
tion Zone, now implements the
exclusive economic zone (“EEZ")
purportedly established by Presi-
dential Proclamation 5030 (March 3,
1983). Curiously, while the EEZ is
defined under Proclamation 5030 as
a zone extending “to a distance of
200 miles from the baseline from
which the breadth of the territorial
sea is measured,” it is measured
differently for purposes of applying
the FCMA. Under the FCMA, the
inner boundary of the zone is “a
line coterminous with the seaward
boundary of each of the coastal
states.”*®

Because “seaward boundary of
the coastal state” was, most prob-
ably, intended to refer to the
seaward limit of the lands granted
under the Submerged Lands Act,
the United States’ EEZ for FCMA
purposes off the coast of California
is 197 miles wide, while for all other
purposes the EEZ is only 188 miles
wide, since the territorial sea is 12
miles in breadth. Conversely, off
the coasts of Texas and Florida, the
EEZ for FCMA purposes is 191
miles wide, while for other pur-
poses it is 188 miles wide. Thus,
while the 1986 amendment to the
FCMA did not substantively
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change any of the jurisdiction
previously enjoyed under the Act, it
did create an inconsistency in the
geographic read of the EEZ.

Nevertheless, the FCMA does
provide two examples of Congress
not intending to occupy the field.
First, it left in the States the author-
ity to regulate fisheries within the
area granted by the Submerged
Lands Act. Second, under the
Skiriotes holding, the States have
the right to regulate fishing, beyond
their Submerged Lands Act grants
and into the Fishery Conservation
Zone (FCZ), in the case of fisheries
for which the fishery management
councils have not completed
“management plans.” 16 U.S.C.
§§1852(h), 1855(g); and 1856(3);

People v. Weeren, 26 Cal.3d 654,
662-663 (1980).

D. The Coastal Zone Management
Act of 1972.

Under this statute, federally
undertaken activities as well as
federally regulated activities in the
“coastal zone” are required to be .
consistent with the coastal State’s
“coastal management program.”*
Until 1990, the coastal zone was
defined in 16 U.S.C. section 1453(1)
as extending “seaward to the outer
limit of the United States territorial
sea.” When the statute was written,
of course, the territorial sea of the
United States extended merely to
three nautical miles from the
coastline; since December 1988, it
extends to 12 nautical miles. Were
the States’ “consistency” powers
correspondingly extended? Need-
less to say, there was no agreement
whatsoever on this score.®

Such disagreement is now,
however, purely academic. In 1990,
section 1453(1) was amended to
define the zone as extending
“seaward to the outer limit of State
title and ownership under the
Submerged Lands Act (43 U.S.C.

1301 et seq.), the Act of March 2,
1917, (48 U.S.C. 749), the covenant
to Establish a Commonwealth of
the Northern Mariana Islands in
Political Union with the United
States of America, as approved by
the Act of March 24, 1976 (48 U.S.C.
1681 note), or section 1 of the Act of
November 20, 1963 (48 U.S.C. 1705),
as applicable.” In short form, the
State’s consistency powers were not
extended; they remain at either the
three-mile mark or, in the case of
Texas and Florida, at the nine-mile
mark.

Expressing these areas of state
jurisdiction by reference to the U.S.
offshore zones identified in the first
section of this paper, we have the
following:

1. Territorial Sea: Within the 12-
mile Territorial Sea the States
have jurisdiction over Conti-
nental Shelf resources to the
limits of their Submerged .
Lands Act grant (generally 3
miles). They would seem to
enjoy their general police
powers (except where pre-
empted), but since most state
boundaries, by their constitu-
tions, end at the old territorial
sea limit of three miles, pre-
sumably their police powers
still end there, and do not
extend to the new 12-mile limit
of the territorial sea. Thus,
adjacent to California, for
example, there is a 9-mile-wide
belt that is fully the territory of
the United States — every bit as
much as Monterey County® —
but that lies within no state.

States that have a water-quality
program certified under Section
402 of the Clean Water Act may
regulate water quality within
the territorial sea, and may
insist upon “consistency” with
its state coastal management
program, under the Coastal
Zone Management Act within

the territorial sea. But the
geographic extent of these latter
two authorities is subject to the
new ambiguity in the term
“territorial sea.”

The Contiguous Zone: The
Contiguous Zone is now no
doubt co-extensive with the
territorial sea, and thus any
discussion of State authority
here is redundant.

The Exclusive Economic Zone
Under the FCMA: This zone,
strictly speaking, is one that
begins not at the coastline, but
rather at the seaward limit of
the State’s Submerged Lands
Act grant. Within the area of
that grant then, the State has
plenary authority over fisher-
ies. Within the EEZ under the
FCMA, then, it has authority
over fisheries as to which no
fishery management plan has
been developed.

Continental Shelf: The States
have the limited Continental
Shelf rights granted to them by
the Submerged Lands Act of
1953, again, generally speaking,
to a distance of 3 nautical miles
from the coastline. The federal
government’s rights in the
continental shelf—at least in the
view of the Solicitor of the
Department of the Interior—
now extend to a minimum
distance of 200 nautical miles
from the baselines from which
the territorial sea is measured.

The Exclusive Economic Zone:
Since the Exclusive Economic
Zone, for purposes other than
the FCMA, is an area “beyond
and adjacent to the territorial
sea,” the American EEZ is now
188 miles in breadth, and not
the 197 miles it was when it
was first proclaimed on

March 10, 1983. The states
would appear to have virtually
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no rights in the EEZ, save for
very limited Skiriotes rights to
regulate its citizens with respect
to fisheries for which no fishery
management plan has been
developed, and perhaps some
tenuous consistency authority.
Several bills, most notably ones
authored by Congressman
Lowry of Washington, have
been introduced in the Con-
gress for the purpose of sharing
EEZ authority with the States,
but none of the bills has pro-
gressed appreciably toward
enactment.

Conclusion

While our national government
since 1945 has quite consistently
used its maritime claims out to sea,
it has at the same time drawn its
legal coastline or “baseline”-the line
from which most offshore zones are
measured—in the most conserva-
tive ways possible. As an example,
in the 1960’s the federal govern-
ment abandoned a long-maintained
position of measuring its territorial
sea from “straight baselines”
connecting the outermost of coastal
islands—even though it was a
perfectly legal practice, and done in
the most conservative manner
possible.2 What explains this
apparent anomaly? Little specula-
tion is required. When the baseline
is moved landward, the Submerged
Lands Act jurisdiction of the States
correspondingly moves landward.
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U.S. CLAIMS TO MARITIME JURISDICTIONS: Too MucH or NoT ENOUGH

Introduction

The U.S. signed the 1982
Convention on the Law of the Sea
on July 29, 1994, and although
ratification is by no means certain it
is appropriate to examine the
nature of U.S. claims to sovereignty
over offshore regions. These
predate the Convention itself in
certain respects but are indicative of
American views concerning the law
of the sea, whether interpreted
according to customary law or as
defined in an international treaty.
The U.S., under the Magnuson Act
of 1976, proclaimed a 200 nm
fishery zone in early 1977. Subse-
quently, claims to an EEZ and a 12
nm territorial sea were made. Thus,
it might appear the U.S. is taking
appropriate advantage of rights to
marine waters permissible under
the currently recognized law of the
sea. This contention is arguable,
however, for reasons to be dis-
cussed in this paper. In some
respects, the U.S. can be considered
to be a “minimalist” country,
claiming only narrow territorial
seas and foregoing claims to
straight baselines, which in a
number of geographic areas could
expand valid claims to marine
jurisdictions. However, U.S. EEZ
claims take full advantage of the
Convention’s provisions and in at
least one area are overly “imagina-
tive.” Thus, we might be accused of
being “maximalist.” The di-
chotomy can be explained by an
examination of the nature of federal
vs. state relationships.

By
Joseph R. Morgan
Associate Professor of Geography and
Adjunct Professor of Law
University of Hawaii at Manoa
Honolulu, Hawaii 96822
Telephone: (808) 956-3306
Fax: (808) 956-6402

Baselines

The U.S. claims normal
baselines, even though in some
geographic regions straight
baselines appear to be appropriate.
The concept of straight baselines
where the coast is deeply indented
or cut into, or where there is a
fringe of islands along the coast was
established by the International
Court of Justice in the Anglo-
Norwegian Fisheries Case. Hence,
Norway'’s coast is considered the
model against which straight
baseline claims are judged. Com-
pare figures 1, 2, and 3 on the
following page. Do not the
“rockbound coast of Maine” and
the Alexander Archipelago in
Southeast Alaska meet the stan-
dards? Why then does the U.S.
decline to claim what it is clearly
entitled to? Two reasons come to
mind. In the case of the Alexander
Archipelago, Canadian fishermen
regularly use the passages among
the islands, and the U.S. and
Canada have other contentious law
of the sea issues without adding
another by declaring waters histori-
cally used by Canadians as U.S.
internal waters. In the cases of both
the Maine and Alaskan coasts, the
reason may simply be that claiming
the waters as internal benefits the
states rather than the federal
government. There is a long history
of state vs. federal cases concerning
nearshore waters; as this paper will
describe further, federal govern-
ment policy has been to contest any
claims to expanded maritime

jurisdictions if the benefits accrue to
the states rather than the U.S.

The U.S. has even disputed
claims to normal baselines in the
case of the U.S. vs. California. The
normal baseline is the coast at low
water. California, properly noting
that the tides along the U.S. west
coast are mixed with both lower
low waters and higher low waters
occurring normally, argued that the
mean of the lower low waters
rather than the mean of all low
waters should be used to establish
the normal baseline. The U.S.
disagreed but lost the case. Again,
federal government motives appear
to have been based on the desire to
give the state as little as possible,
since a baseline further seaward
would have provided California
with more area between its coast
and the three nm territorial sea
limit whose waters were to be
under state rather than federal
jurisdiction after a Congressional
Act in 1953.

Closing Lines Across Bays

In general, the U.S. draws
closing lines across juridical bays,
that is those with seaward en-
trances less than 24 nm wide and
meeting the semicircular rule as
spelled out in both the 1958 and
1982 Conventions. Where the bay
entrance is more than 24 nm wide,
it is appropriate to draw a closing
line within the bay which is 24 nm
or less in length. In one case,
however, Kotzebue Sound, U.S.
action has been unusual, to say the




Implications of Entry Into Force of the Law of the Sea 66

FIGURE 1

Myt

L g Fervernpotown

- ~ Bare -
e y
i S come Bl Gy s

A A

At PSRN ]
A ~BANGE 75 .
ARSHIOR RN |

XV Y

FIGURE 3




Implications of Entry Into Force of the Law of the Sea 67

least. In 1990, the U.S. deleted the
closing line across the bay which
had existed for more than 20 years.
The stated reason was that the
headlands at the entrance of the bay
had eroded so that the existing
closing line no longer met with
width criterion. Rather than
moving the closing line landward,
as permitted by the Convention, the
U.S. simply took it off the official
nautical charts, thus disclaiming
nearly 1,000,000 acres of inland
waters. Again, the federal govern-
ments actions were apparently
motivated by the desire to deprive
the State of Alaska of these waters,
since internal waters are under state
rather than federal jurisdiction. The
Sound could also have been
claimed as historic waters, since
“no foreign fleet admiral clamors to
exercise high-seas freedoms within
the Sound; and no high reason of
principle has been advanced why
the Sound should be denied his-
toric-waters status” (Briscoe 1992, p
249). Other bays notably Chesa-
peake and Delaware, are closed by
appropriate closing lines, although
historic waters status has not been
claimed.

Historic Waters

The federal government has
argued the claims of states that
certain bays were historic waters.
Again, there are two possible
reasons why the U.S. foregoes
claims to historic waters to which it
seemingly is entitled. First, the U.S.
has had a long-standing policy of
disputing “outlandish” claims of
foreign nations—Libya’s claim to
the Gulf of Sidra is an example—
and we want to avoid similar
protests to our own claims. Second,
and I believe more likely, once
again the federal government fights
any claim that would benefit a state
as opposed to the federal govern-
ment. Although the U.S. claimed
Chesapeake and Delaware Bays as

historic well before the closing lines
were established and has long
claimed Long Island Sound on
historical grounds, there are at least
eight cases in which the federal
government contested claims of
states that certain waters were
historic. The score thus far is fees 6,
states 2. Mississippi Sound and
Vineyard Sound were held to be
historic, despite federal government
arguments. However, states lost
their arguments to claims to historic
waters for Santa Barbara Channel
and Santa Monica Bay (California),
numerous inlets of the Louisiana
Coast, Florida Bay (Florida), Cook
Inlet (Alaska), and Nantucket
Sound (Massachusetts).

The waters between the Hawai-
ian Islands could be claimed as
historic. Arguments for and against
making such claims are best left for
Professor Van Dyke in his forth-
coming paper on Hawaii’s claims to
archipelagic waters.

The Exclusive Economic Zone

While the U.S. makes minimal
claims to internal waters and has
until relatively recently been one of
the last holdouts regarding the
traditional three nm territorial sea,
we have embraced the exclusive
economic zone with a vengeance,
claiming zones around Johnston
Atoll, Wake Island, Howland and
Baker Islands, Jarvis Island,
Kingman Reef, Palmyra Atoll, and
all of the Northwestern Hawaiian
Islands. Most of these features
should be considered “rocks” rather
than “islands” under Article 121(3)
of the 1982 Convention. Figure 4 on
the following page shows the
claimed EEZ around the North-
western Hawaiian Islands. When
the claim was made, all features
except Midway and Kure probably
should have been classed as rocks,
which are not entitled to EEZs.
Some, such as Gardner Pinnacles,
La Perous Pinnacle (in French

Frigate Shoals), Nihoa Island,
Necker Island, and Maro Reef, are
so obviously rocks that any claim to
the contrary must fail on simple
common sense grounds. Only
Midway and Kure were inhabited
and had an economic life; they no
longer do with the closing of the
Loran Station on Kure and the
removal of the naval personnel
from Midway.

Why then did the U.S. forgo its
traditional minimalist view of
maritime claims and become a
maximalist? There are three
possible reasons: First, few other
nations make the island vs. rock
distinction and it can be reasonably
argued that Article 121(#) of the
Convention does not represent
customary international law as
evidence by state practice. Second,
and related, no country was liable
to protest a U.S. claim to the island
status of these features since they
are so isolated; in effect nobody
cares. Finally (and most impor-
tant), EEZs are federal not state
marine territory.

Conclusion

The question of state vs. federal
rights, which has existed since the
birth of the nation, is the overriding
consideration in U.S. policy regard-
ing offshore jurisdictions. As a
nation, we prefer less than more, if
what we claim accrues to a coastal
state as opposed to the federal
government.
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PRESENT STATUS OF OCEAN MINERALS DEVELOPMENT

Sustainable development is a
process of change in which the
exploitation of resources, the
direction of investment, the orienta-
tion of technical development, and
institutional change are all in
harmony and enhance both current
and future potential to meet human
needs and aspirations. Our Com-
mon Future: United Nations
Commission on Environment and
Development.

Entry into force of the Law of
the Sea Treaty on November 16,
1994 and subsequent questions on
consent of the U.S. Senate to
ratification, prompt the question of
the part played by seabed minerals
in this scenario. There is a sus-
tained interest in seabed minerals
by many countries outside of the
United States, including Japan,
Germany, France, Russia, South
Africa, India, China, Korea, Indone-
sia, and Pacific Island nations.

There is an increasing realiza-
tion that the practice of sustainable
global development, as defined at
the Brazil conference in 1992,
requires that we look to the oceans
as an alternate and environmentally
preferable source of many of our
presently mined materials.

Known marine mineral re-
sources in order of priority to the
U.S. are: sands for coastal
remediation, and beach protection
and enhancement; aggregates for
infrastructure remediation and
construction in the highly popu-
lated coastal zones; mineral sands

By
Michael J. Cruickshank

University of Hawaii

811 Olomehani Street

Honolulu, HI 96813
Telephone: (808) 522-5611

for production of tin, titanium, rare
earth metals, gold, platinum, and
diamonds; manganese nodules or
crusts for the production of nickel,
cobalt, manganese, and other by-
products; marine phosphates for
fertilizers; and hydrothermal
sulfides for the production of
copper, lead, zinc, gold, silver, and
other metals. Marine minerals
technology is directly transferable
to the location and remediation of
toxic waste disposal sites on the
seabeds.

U.S. participation in marine
minerals development has seriously
lagged since the early nineteen
eighties. This has resulted from a
massive and technically highly
successful, but economically
abortive, effort at manganese
nodule development in the Pacific
by four U.S. lead international
consortia; a legal infrastructure for
offshore oil and gas in the U.S.
which conflicted with the needs for
marine minerals; and an adversarial
approach by the U.S. government to
marine minerals research and
development. Nevertheless the
U.S. has maintained a critical
nucleus of expertise in the marine
minerals field. It is now timely to
expand these U.S. efforts to regain
the fast diminishing technology
lead developed by industry in the
nineteen seventies, and to enhance
the now obviously critical focus on
environmental control of mineral
development operations on the
seabeds.

The status of each of the

Director, Marine Minerals Technology Center

resources of interest to the United
States is briefly discussed:

Sands: The most ubiquitous of
coastal offshore minerals are the
sands derived from erosion of the
adjacent lands by glaciers, rivers,
and waves. The protection of
coastlines and enhancement or
maintenance of natural beaches
throughout the U.S. has drawn
heavily on terrestrial sources of
sands at great economic and
environmental cost. It has been
shown that properly designed and
managed operations which use
offshore sand resources can be
accomplished at considerably lesser
cost. There are many improve-
ments in resource characterization
that are still needed, particularly in
areas of in situ characterization.

Aggregates: Remediation of
the U.S. infrastructure of roads,
bridges and public works is a
critical aspect of public need which
has been well documented, and the
development of residential, com-
mercial and industrial buildings
continues to increase with national
economic progress. Any area
within 30 miles of access to coastal
waterways, which includes most of
the heavily populated areas of the
U.S.,, is likely to see economic and
environmental cost advantages in
the use of marine aggregates. At
the present time, due mainly to a
restrictive regulatory infrastructure,
there are no such operations in the
U.S. This is in marked contrast to
other environmentally concerned
countries such as Japan and the
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United Kingdom which produce
approximately 20% and 15% of
their respective annual aggregate
needs from marine sources.

Minerals sands: Sands and
gravels laid down over the years by
natural processes frequently
contain commercial deposits of
economically critical minerals or
metals of such commodities as tin,
iron, titanium, rare earth metals,
precious metals, and precious
gemstones. These types of deposit
are widespread and many are
known to exist in the Pacific
Northwest and Alaska. Like all
other minerals deposits, their
economic extraction, in comparison
with similar sources on land, would
likely be environmentally benign.
Few data are available, however, to
prove such assertions and the
development of environmental
demonstration programs is badly
needed.

Manganese nodules and
crusts: United States industry led
the technical development of
mining and processing for manga-
nese nodules in the international
seabeds of the Pacific Basin in the
nineteen seventies. Over $500
million was spent on this effort,
which is being continued at the
present as a catch-up game by
countries such as India, Korea,
China, and Eastern Europe. The
nodules are minable using current
technologies. Their economic
viability is price dependant, mainly
based on the price of nickel. The
environmental effects of production
from the seabed, based on existing
data, compares very favorably with
equivalent production from land.
In the absence of actual operations
substantiating data are not avail-
able, however. Some Pacific island
countries, notably the Cook Islands
and the Republic of the Marshall
Islands, are seriously interested in
the recovery, within their EEZs, of

high-cobalt nodules, or at lesser
depths, cobalt crust occurring on
seamounts and island slopes.
Although chemically similar to the
Clarion Clipperton nodules, the
economics of these deposits are
largely dependant on the price of
cobalt, rather than nickel. Both
crusts and nodules have the prob-
ability of high by-product usage for
the waste material remaining after
the removal of the useful metals.
This aspect is being studied by the
Marine Minerals Technology
Center (MMTC) in Hawaii where it
is of particular importance to the
small island nations and in Missis-
sippi where its use as stack gas
filter material with subsequent
recovery of valuable metals concen-
trated from the gas is proposed.
Past studies show manganese
oxides to be highly effective in
removing sulfur dioxide effluent
from flue gas. Such applications
are a viable alternative for meeting
Clean Air Act Amendment compli-
ance deadlines, with the economic
enhancement of metal recovery
from spent filter material.

Marine phosphates: New
understanding of the uses of direct
application phosphate ores for crop
fertilization has indicated an
important niche for marine phos-
phate deposits which are wide-
spread in many parts of the sea-
beds, in both deep and shallow
waters, and frequently occur along
with, or immediately beneath,
cobalt crusts. Marine phosphorites
of potentially vast extent have been
indicated off the eastern coast of the
United States off the Carolinas.
These significant resources need to
be characterized for economic and
environmental evaluation.

Hydrothermal sulfides: These
potential ores of many metals are
more recently discovered than the
oxides and are in most need of
additional discovery and character-

ization. The bulk of the deposits
will be found beneath the seabeds
and will require quite a different
technology than the oxides, both for
environmental characterization and
for development. These deposits
which have the potential for being
very extensive and widespread are
regarded as major resources for the
long term.

Waste dump remediation:
Relocation and remediation of
marine waste disposal sites can be
accomplished using the same
technology applicable for the
discovery and development of
marine mineral deposits. This
easily transferable dual use technol-
ogy is a major facet of the work of
the MMTC.

The United States needs to have
a policy on the governance of these
important resources and a technol-
ogy base which will permit ad-
equate assessment and develop-
ment of those deposits which offer
a competitive advantage.
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SEABED MINING PROVISIONS OF THE LAW OF THE SEA

By
Michael J. Cruickshank

Director, Marine Minerals Technology Center

The Law of the Sea contains
seventeen parts and nine annexes
discussing many general aspects of
ocean governance. Fully one-third
of the document, in much more
detail, relates to mining.! All solid,
liquid, or gaseous mineral resources
in the Area are governed by Part XI
and Annexes Il and IV.

Part XI established the Interna-
tional Sea Bed Authority (ISA),
comprised of an Assembly, Council,
Secretariat, and the Enterprise. It
set up production ceilings, price
controls, payments to developing
nations, and peoples. Mining
development and environmental
conservation standards are both
overseen by the ISA. Like other UN
bodies, the ISA is exempt from all
local legal processes, judicial
searches, and regulations.

Annex III discusses basic
conditions of prospecting, explora-
tion, and exploitation of the Area.
It comprises twenty-two articles.
Annex IV prescribes the statute of
the Enterprise, comprising thirteen
articles. Both are substantially
more detailed than any other
annexes.

In December 1982, President
Reagan did not sign the Convention
because of “...fundamental prob-
lems with the regime it would
establish for managing mineral
" resource development beyond
national jurisdiction.”® The
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following reasons were cited?

¢ US was not guaranteed a seat
on the ISA Executive Council.

¢ Developing countries would
dominate decision making via
the Assembly.

¢ The treaty could be amended in
the future and bind the US
without US consent.

¢ Revenues could be distributed
to national liberation move-
ments.

¢ Forced technology transfer.

¢ The Enterprise could obtain
loan guarantees and not pay
royalties while other companies
had to.

¢ Production controls.

¢ High financial payments to the
ISA.

All other aspects of the treaty
were acceptable.

On April 26, 1994, State Depart-
ment Deputy Assistant Secretary
for the Oceans David A. Colson
testified to the House Merchant
Marine and Fisheries Committee
that the new Agreement “will
fundamentally change the seabed
mining regime of the convention.”
Analysis of the Agreement does not
fully support this conclusion;
statements by UNCLOS proponents
and US deep sea mining representa-
tives both indicate that truly

fundamental changes have not been
made; in any case three significant
problems from the above list still
remain.

Of the eight problems, loan
guarantees, production controls,
and payments to the ISA are now
basically acceptable; the two
problems concerning decision
making have been ameliorated by
modifying the governing bodies;
technology transfer, revenue
distribution, and future treaty
amendments are still unacceptable
to the mining proponents.

Under pressure from the U.S.
decision-making was modified by
strengthening the Council and
separating it into four chambers
which grouped countries into four
categories: (1) developing states; (2)
the eight states with the largest
seabed mining investments; (3)
major seabed mineral exporters;
and (4) states which import or
consume more than two percent of
the world’s total sea bed minerals.
Claimed as a major negotiating win,
these chambers ensure that the
most active mining states have the
greatest voice.

A Finance Committee, to be
initially controlled by the mining
states, was established in Section 9.
which states that “Assembly and
Council decisions should take into
account recommendations of the
Finance Committee.”®
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Technology transfer continues
to be vague and unworkable. The
new Agreement’s Section 5 states
that “the Enterprise and developing
States shall seek to obtain such
technology on the open market...”
If they are “...unable to obtain deep
seabed mining technology, the
Authority may request...States to
cooperate...” These States should
“..ensure that contractors sponsored
by them also cooperate fully with the
Authority.”¢ (Emphasis added.) If
the precise meaning of unable comes
to mean unable to pay, how would
the sponsoring states resolve the
situation? This change retains
significant latitude for the Author-
ity and its vagueness may result in
lengthy legal wrangling.

Additionally, one US sea bed
mining spokesman has stated that
Section 5 is unworkable. He
explains that a contractor typically
develops “new” technology by
integrating various proprietary
technology from multiple third-
party firms. The systems integrator
could not obligate those firms to
provide their technology to the
Enterprise.”

Political aspects of revenue-
distribution including sharing with
national liberation movements is
not currently an obstacle, but could
become one again. During the
1980s, the possibility of sharing
revenues with the PLO led to
intense political debate. Since the
PLO peace agreement with Israel
criticism has reduced. However
other examples are possible; future
UN payments to the Kurds could
complicate Middle-East politics.
The Kurds are a land-locked people
struggling for independence, which
makes them a protected category
according to Articles 140 and 160 of
the UNCLOS.

More importantly, future treaty
amendments could bind the US
without US consent. This weakness

of the entire treaty, not just Part XI,
is precisely represented by the July
1994 Agreement awaiting ratifica-
tion. The July Agreement was
completed and signed while
waiting to become operative, after
sixty other countries had already
ratified it. Only forty of the ratify-
ing countries must approve the
changes, forcing the remainder to
obey the modified treaty with no
legal recourse except to withdraw.

If the Senate consents to ratify
the treaty, both of the remaining US
deep seabed mining consortia claim
that they will likely close their
offices because the overall effect of
the agreement is still to “totally
inhibit private investment in deep
ocean mining.”® This is a rational
response, since both UNCLOS critic
Artemy Saguirian and proponent
Elisabeth Borgese concur that “the
proposed international regime does not
reflect basic economic interests of the
industrially developed countries.” 1f
the planned regime can not meet
this most basic criterion it is not
surprising that serious investors
would question the risk involved.

The State and Defense Depart-
ments desire a “widely ratified,
comprehensive law of the sea treaty
protecting and promoting the wide
range of U.S. ocean interests.””® These
interests include establishing the
breadth of territorial seas at 12
miles, innocent passage, archipe-
lagic sea lanes, and freedom of
navigation and overflight in the
Exclusive Economic Zones and
beyond. The treaty successfully
preserves the right of US military
and commercial vessels to use the
oceans, while retaining all resource
rights within the continental shelf
and 200 mile EEZ.

Recent events show, however,
that a signed treaty does not
guarantee peace. Iraq invaded Iran
partly for access to the Shatt-al-
Arab waterway, and invaded

Kuwait partly for better access to
the Arabian Gulf. Both wars were
bloody, costly, and disruptive of
international ocean commerce.

In October 1994, Turkish Prime
Minister Ciller threatened war if
Greece claimed the Treaty’s twelve-
mile territorial limits."! Turkey
would lose free access to its entire
western and northern coasts
because nearly all Aegean islands,
including ones very near the
Turkish coast, are Greek. This
troubling situation between two
NATO allies illustrate that a
comprehensive treaty is not always
desirable. Diplomatic ambiguity
occasionally has some benefits.

The State Department testified
that the July 1994 Agreement
represents fundamental change to
correct fundamental problems, and
should therefore be ratified by the
Senate. If the treaty has indeed
been fundamentally changed, it is
uncertain that 40 of the 67 states
which previously ratified the
Convention will accede to it.
Elisabeth Mann Borgese wrote in
1993 that “...any change that would
affect the basic philosophy of the
provisions...intended to serve not only
the ‘basic economic interests of the
industrially developed countries’ but
equally those of the developing coun-
tries, is illegitimate.””> Even should
40 countries accede, the remainder
could rightly feel disenfranchised
and become obstructionist towards
those countries willing to accept the
risk to begin seabed mining.

Unlike the US Constitution, the
Law of the Sea does not establish
separate procedures for states to
propose or approve major amend-
ments. Even fundamental alter-
ations are treated the same as
routine “legislation.”

This time, the July Agree-
ment pleases the US because it will
diminish the power of smaller
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states. Next time, future Agree-
ments may target provisions
essential to fundamental US
interests. Signing the Treaty
without broadening the nodule-
only mindset of Part XI will com-
pound future difficulties. This
possibility alone may provide
ample reason why the United States
should not ratify the Law of the
Sea.

Describing the treaty, Elizabeth
Mann Borgese optimistically stated
“What was created was the beginning
of the new form of ocean governance
and world governance for the 21st
century,”* but on the same page she
goes on to say that “the international
community remained saddled with the
most complex apparatus ever designed
for [the ocean’s] management.” It is
this sense of a centrally planned
economy’s massive bureaucracy
that causes many to question the
idea of accession to the treaty.

Yoshiya Ariyoshi, president of
The Ocean Association of Japan
presented a more cynical though
less contradictory view in 1981. He
stated that “the ‘New International
Economic Order’ insists that prosperity
should not be allowed only to those who
are clever enough and diligent enough,
but to be shared by all whether some of
them are idle and ignorant.”** Such
indignation is understandable
given that the Japanese have few
natural resources and yet have
become an economic superpower.

Whatever ones judgement of
these opinions, it is clear that
uncertainties and conflicts are still
present in the Law of the Sea and it
may require more changes to
become an effective vehicle for
future ocean management. One
option, supported by some industry
proponents, is that the Senate
return parts of the Law of the Sea
back to the drafting table, for the
good of both the US and of man-

kind. On the other hand, the
remaining conflicts are mostly
universal problems; only the
technology transfer provisions are
unique to the mining investors. It
would seem to be more appropriate
to fix the problems as partners
rather than as adversaries, to ratify
the treaty and to push for further
amendments to Part XI which
would place the Technology
Transfer entirely in the open
market, and slash the bureaucracy
by eliminating the Enterprise. The
vision of seabed mining should be
enlarged, as it is defined in Article
133, by inclusion of all minerals, not
just manganese nodules.
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TaE CHANGING PoLrticaL CONTEXT OF DEEP SEABED MINING

As is well known, the refusal of
the United States and most devel-
oped states to become party to the
1982 United Nations Convention on
the Law of the Sea was occasioned
by deep concern with provisions in
Part XI of that treaty which ad-
dressed the subject of seabed
mining beyond the limits of na-
tional jurisdiction. Because of a
number of specific provisions in
that part as well as its general tenor,
the Convention as a whole was
labeled by the Reagan Administra-
tion as fundamentally flawed, even
though much of the Convention
was treated by the United States
government as declaratory of
existing customary international
law.

As drafted, the Convention
required deposit of 60 instruments
of ratification for it to enter into
force. Some observers hoped that
the Preparatory Commission would
be able to develop rules which
somehow would make the
Convention’s seabed mining
chapter more palatable to the
United States and to other devel-
oped states. However, the Reagan
Administration, believing that
fundamental rather than cosmetic
change was necessary, saw no point
to such an exercise and representa-
tives of the United States did not
participate in the work of the
Preparatory Commission.

Over time the number of
ratifications by states from Africa,
Asia, Latin America, the Caribbean,
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and Oceania began to mount, and
the achievement of the requisite 60
ratifications was in sight. The Bush
Administration, less ideologically
motivated than the previous
administration, was more open to
discussion of the Convention and
UN Secretary-General Javier Perez
de Cuellar began consultations,
continued by his successor, Boutros
Boutros-Ghali, designed to win the
support of the United States and
other states reluctant to ratify that
Convention. On November 16,
1993 the government of Guyana
deposited its ratification, number
60, and thus began the one year
period which would culminate with
the entry into force of the 1982
Convention.

Embodied in a resolution of the
UN General Assembly, a new
diplomatic agreement was achieved
in July of 1994 which provided an
opportunity for universal adher-
ence to the new Law of the Sea
Convention.! What was in this new
agreement? Why could such an
agreement, containing elements
which had been rejected in negotia-
tions at the Third UN Conference
on the Law of the Sea (UNCLOS-
IMI), be achieved at this point in
time? Further, would the changes
accepted be sufficient to bring on
board those states, and, specifically,
the United States, which to date had
refused to ratify the Convention?
And, finally, what would be the
impact of the congressional elec-
tions of 1994 with the consequent

takeover of the Congress by the
Republicans? This study will
consider the changing political
context at the international level
which allowed for the emergence of
a new agreement, and also that at
the national level in the United
States which threatens to nullify the
diplomatic achievement embodied
in the July 1994 agreement.

The International Political Context

At UNCLOS-III seabed mining
was the subject which more than
any other was the source of discord
and differences and reflected, to a
considerable degree, the sharp split
between developed and developing
states in the then volatile context of
Third World demands for achieve-
ment of a New International
Economic Order.? Without doubt
negotiations were made more
complex by the very different
perception of developing and
developed states and their varied
expectations of what constituted
desirable outcomes.

The developing states ap-
proached the subject of deep seabed
mining as a new opportunity to
generate needed resources for
development from their share of
benefits from the “common heritage
of mankind.” In a 1967 address to
the UN General Assembly, Amb.
Pardo of Malta had estimated,
based on what he acknowledged
were “some hasty calculations,”
that by 1975 a new international
agency responsible for seabed
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mining would have at least five
billion dollars annually, after
expenses, to further development
purposes.® Great, and, in retrospect,
unrealistic expectations were thus
set into motion.*

The adoption of the resolution
by the UN General Assembly
declaring the resources of the deep
seabed beyond the limits of na-
tional jurisdiction to be “the com-
mon heritage of mankind”” left the
task of operationalizing this concept
to the future conference on the law
of the sea. Indeed, giving concrete
meaning to this ambiguous prin-
ciple and constructing a legal
system for seabed mining became a
primary task of the conference.
Developing states placed much of
their hope in seabed mining and in
building a new law of the seaas a
“package deal.” They may well
have concluded that while devel-
oped states opposed a number of
features of the emerging Part X1,
ultimately, given incentives found
in other sections of the Treaty, the
developed states, nonetheless,
would become parties to the Treaty
when the package was evaluated as
a whole.

That this was not to be the case
would soon become apparent. With
the advent of the Reagan Adminis-
tration a reassessment of American
negotiating strategy took place and
resulted in demands for basic
changes in the provisions of Part XI
so that mining could take place on a
commercial basis.®* When those
changes were not made the United
States announced that it would not
sign the Treaty” and, while some
other developed states did sign,
they refused to take the step of
ratification. The resulting situation
was one of stalemate in which a
treaty had been adopted and could
be brought into force by the devel-
oping states; but the provisions on
seabed mining favored by develop-

ing states could not be made
operative without the support of
the developed states, states which
at minimum had very severe
doubts about key provisions
regarding deep seabed mining.

Changes in the international
political context during the late
1980s and the 1990s, however,
opened what Kingdon has referred
to as “a window of opportunity.”
The Reagan Administration was
replaced by the Bush Administra-
tion, the fall of communism in
Eastern Europe served to under-
mine socialist ideals, and free
market concepts began to sweep
through parts of the Third World.
The hope that the United States and
other developed states would
become party to the Treaty without
change was seen to be mistaken and
a new sense of pragmatism
emerged which would allow
changes to be made to accommo-
date the needs of developed states.
The July 1994 agreement was the
result of these developments and
was hailed by diplomats from the
United States and the other devel-
oped countries. An end to the
international stalemate was now in

sight.
The United States Political Context

In ironic fashion, however, as
the world community was moving
closer to the views of the United
States, the congressional elections
of 1994 brought about a shift in
power in Washington which could
serve to nullify the apparent
diplomatic breakthrough. As part
of the shake-up of power, Sen.
Claiborne Pell, a long time cham-
pion of the Convention, was
replaced as Chairman of the Senate
Foreign Relations Committee by
Sen. Jesse Helms, who has been a
strong opponent of the Treaty.
Having fought the battle for change
internationally and having won, a

point evident to the states of the
European Union and Japan which
have or will soon ratify the Law of
the Sea Convention, the Clinton
Administration may find its desire
to ratify the Treaty blocked in the
Republican controlled Senate. In
this context the window of oppor-
tunity may have been closed.

The changes in Congress pose
some difficult questions: now that
the European Union and Japan
have indicated that they will ratify
the Treaty, what happens if the
United States does not? Is the
United States to rely on the Deep
Seabed Hard Mineral Resources
Act? If so, it is important to take
note of a provision in the Law of
the Sea Convention which stipu-
lates that no state may acquire or
exercise rights over deep seabed
minerals except in accordance with
the provisions of the Convention.
“Otherwise, no such claim, acquisi-
tion or exercise of such rights shall
be recognized.” This provision
would be binding upon the other
developed states which become
party to the 1982 Convention and
would raise questions about the
legitimacy of United States spon-
sored seabed mining such that
raising the considerable amount of
capital for such a venture might
become an impossibility.

Seabed mining, an industry
which had its roots in the United
States, might well be exported as
American corporations face a
variety of dilemmas consequent to
American non-ratification and non-
participation in the international
mining regime of the modified 1982
Law of the Sea Convention. Were
this to occur it could provide an
example of seizing defeat out of the
jaws of victory. Given the accession
of other developed countries to the
Convention, there does not appear
to be any likelihood of still further
concessions and the United States
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would have painted itself into a
diplomatic corner which would
undermine a variety of American
interests.

ENDNOTES

1 United Nations, Agreement Relating to
the Implementation of Part XI of the
United Nations Convention on the Law
of the Sea of 10 December 1982,
General Assembly Resolution 48/263
(July 28, 1994) reproduced in 33
International Legal Materials 1309-
1327(1994).

2 For a detailed examination of this
subject during the ongoing negotiations
of UNCLOS-III, see Lawrence Juda,
“UNCLOS-lil and the New International
Economic Order,” 7 Ocean Develop-
ment and International Law 221-255
(1979).

3  United Nations General Assembly,
Official Records, A/C.1/PV.1515 and
1516 (1 November 1967).

4  See, for example, the analysis of the
general prospects for seabed mining,
an analysis which maintains its
relevance a decade after it was written,
in Mame Dubs, “Minerals of the Deep
Sea: Myth and Reality,” in Giulio
Pontecorvo (ed.), The New Order of
the Oceans (New York: Columbia
University Press, 1986) pp. 85-121.

5 United Nations, General Assembly
Resolution 2749 (XXV) (17 December
1970).

6  On the changes in American diplomacy
on the law of the sea with the advent of
the Reagan Administration, see
Thomas Clingan, Jr., “The United
States and the Law of the Sea
Conference,” in Pontecorvo (ed.), supra
note 4, pp. 219-237.

7  Statement of President Reagan on the
Convention on the Law of the Sea, 18
Weekly Compilation of Presidential
Documents 887 (July 9, 1962).

8 John W. Kingdon, Agendas, Alterna-
tives, and Public Policies (Boston:
Little, Brown and Company, 1984).

9  Public Law 96-283 (June 28, 1980).

10 1982 United Nations Convention on the
Law of the Sea, article 137(3).




Implications of Entry Into Force of the Law of the Sea 78

Hawarr's CLAIM TO ARCHIPELAGIC WATERS

Hawaii is geographically an
archipelago. It consists of eight
main islands!, plus a chain of
islands extending 1,100 miles to the
northwest.2 Johnston Atoll
(Kalama), and Palmyra Island and
Kingman Reef to the south of
Hawaii were part of the Kingdom
of Hawaii, but have been excluded
from the geographical boundaries
of the State of Hawaii.!

During the Nineteenth Century,
the monarchs of Hawaii repeatedly
claimed the waters surrounding
Hawaii, and in particular the waters
in the channels connecting the main
islands.® While Hawaii was a
territory of the United States (1898-
1959), these claims were not voiced,
but almost as soon as Hawaii
achieved statehood Hawaii's state
government asserted these claims
vigorously and repeatedly.® One
federal court decision’—to which
Hawaii was not a party-has rejected
these claims, but the claim persists
and it appears to have greater
credibility now that the Law of the
Sea Convention® has been signed by
the United States and has come into
force for the 69 nations that have
ratified it.

The 1982 Law of the Sea
Convention accepted the concept of
“archipelagic waters,” and the
definition of this term grants
additional jurisdiction to countries
like the Bahamas, Fiji, Indonesia,
Papua New Guinea, the Philip-
pines, and the Solomon Islands
over the waters within and between

By
Jon M. Van Dyke
William S. Richardson School of Law
University of Hawaii at Manoa
2515 Dole Street
Honolulu, HI 96822
Telephone: (808) 956-8509
Fax: (808) 956-6402

their islands. The Convention’s
definition of an “archipelagic State”
in Article 46(a) does not apply to
Hawaii’s islands, however, because
it is limited to “a State constituted
wholly by-one or more archipela-
gos.” Hawaii is part of the United
States, which is located primarily
on the continent of North America.
The United States cannot qualify as
an archipelagic State because it is
not constituted wholly by one or
more archipelagos.® The United
States was never enthusiastic about
the archipelagic concept, so it did
not seek to modify the definition of
archipelago to allow Hawaii to
benefit from this new juridical
concept.!

If Hawaii did qualify as an
archipelago under the Law of the
Sea Convention, it would not
appreciably benefit in terms of
gaining additional ocean space, but
the United States would have
somewhat more control over
international navigation through
the channels between Hawaii’s
islands. More significantly, the
State of Hawaii would have greater
control over the channel waters in
relation to the federal government
if Hawaii were classified as an
archipelago. If these channel
waters were deemed to be historic
or archipelagic waters, then Hawaii
could assert sovereign control over
them, because they would be
characterized as akin to internal
waters, and the federal waters
would begin three miles beyond the

border of these historic waters. If
Hawaii’s claim is not upheld, then
the federal waters begin three
nautical miles beyond the coasts of
each island. The main document on
the subject of historical claims to
waters is a study written at the
United Nations and used by the
International Law Commission
which has defined historic waters
as those that a coastal nation has
“traditionally asserted and main-
tained dominion [over] with the
acquiescence of foreign nations.”
The U.S. Supreme Court has
rephrased this approach in the
following manner:

There seems to be fairly general
agreement that at least three
factors have to be taken into
consideration in determining
whether a State has acquired
historic title to a maritime area.
These factors are: (1) the
exercise of authority over the
area by the State claiming the
historic right; (2) the continuity
of this exercise of authority; (3)
the attitude of foreign states.

Applying these criteria to the
claims made by Hawaii’s kings in
the 19th century is tricky, because
the Kingdom of Hawaii was a weak
nation, without a powerful navy to
enforce its claim. The consistency
and regularity of Hawaii’s claims is
relatively clear in the historic
record, but no examples can be
found of Hawaiian warships
enforcing the claims, because the
Kingdom of Hawaii did not have
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any warships. Nonetheless, many
other nations appear to have
respected Hawaii’s claim during
this period. Total acquiescence is
apparently not required, but rather
that other nations knew or should
have known of the authority being
asserted, and that they, at least, did
not formally object to the claim.*
Another element that may also be
important in sustaining a historic
waters claim is a close relationship
between the claimed waters and the
adjacent land area,® and this
criterion has led more generally to
the acceptance of the concept of
archipelagic waters.'

Between 1898 and 1959, Hawaii
was a territory of the United States
and did not have any independent
capacity to assert its claim. Once
becoming a state, it reasserted its
claim quickly and has maintained it
consistently, although again
without any warships or physical
means of enforcement. This claim
thus raises the fundamental ques-
tion of whether only nations with
powerful navies can claim historic
waters, or whether smaller, less-
powerful nations should also be
allowed to perfect such claims if
they make their assertions loudly
and consistently and support them
with whatever power they have at
their disposal.

It is appropriate to reexamine
Hawaii’s claim at present, because
it appears to be strengthened by
virtue of the international accep-
tance of the notion of archipelagic
waters, which its channel waters
would qualify for if Hawaii were an
independent nation.”” And indeed
the fact that Hawaii once was an
independent nation greatly
strengthens its claim to an archipe-
lagic status.

Consider the situation of an
archipelagic state that sought to
form a union with a
nonarchipelagic nation. Imagine

that the Bahamas, which now
qualifies as an archipelagic state,
were for some reason desirous of
merging with its neighbor the
United States. Would the Bahamas
have to give up its archipelagic
waters by virtue of that merger?
Certainly all the arguments that
have been voiced to support the
concept of archipelagic waters
would remain. The people of the
Bahamas would still be inextricably
linked their islands which provide
links between their islands.

Or suppose the nations that
now are linked through the re-
gional organization the Association
of South-East Asian Nations
(ASEAN)—Brunei, Indonesia,
Malaysia, the Philippines,
Singapore, and Thailand—decided
to form a sovereign union, a new
nation uniting them all. Would the
archipelagic waters of Indonesia
and the Philippines disappear as a
juridical concept through such a
merger, or would the new ASEAN
Nation be allowed to continue to
maintain sovereignty over these
waters as part of the continuing
patrimony of the island people who
make up the new sovereign entity?

The definition in Article 46(a) of
the Law of the Sea Convention is
obviously awkward, and would
lead to strange results, unless we
take a somewhat dynamic view of
the concept of “historic waters” in
the current context. In the ex-
amples above, assuming the
hypothetical mergers had taken
place, the people of the Bahamas,
Indonesia, and the Philippines
could argue that they—through
their new national entities should
continue to exercise sovereignty
over the waters connecting their
islands as “historic waters,” even if
they do not literally meet the
Article 46 definition. They would
be able to demonstrate that they
had made their claim consistently

and continuously and that it had
been recognized by other nations as
a formal matter through their
ratification of the Law of the Sea
Convention, and respected over a
period of time.

But if the Bahamas, Indonesia,
and the Philippines can make this
argument, should not Hawaii also
be able to take advantage of the
new juridical concept recognized in
the Convention? Hawaii’s merger
with the United States was not
entirely consensual, but the end
result is nonetheless the merger of
one nation that clearly would
qualify for archipelagic-state status
if independent with another nation
that would not. Should Hawaii’s
people have to sacrifice sovereignty
over the waters connecting their
islands simply because they have
formed a union with a continental
neighbor?'

The other new development
that should strengthen Hawaii’s
claim is the increasing recognition
of a link between island people and
their surrounding waters to support
historic waters claims. As men-
tioned above, the International
Court of Justice recognized this link
in the N ian Fisheries Case,”
where it ruled that Norway could
exclude British trawlers from the
waters in Norway’s deeply-in-
dented northern fjords because of
the reliance of the people of these
barren regions on the fishing
resources of their adjacent waters.
Since this decision, the international
community has recognized the
special links between coastal
peoples and their adjacent waters
repeatedly, and the new 200-
nautical-mile exclusive economic
zone and the expanded 12 nautical-
mile territorial sea are premised
upon these links.

Hawaii’s residents have felt a
connectedness among their main
islands historically, and the links
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today are close and commonplace.
The channel waters are used for
navigation, recreation, and resource
exploitation, and it is appropriate to
recognize these special links as
strong and pervasive. Whether by
recognizing the claim to the channel
waters as meeting the standards of
“historic waters” or by finding an
exception to the rigid language of
Article 46 for those nations that
were once independent and would
qualify for archipelagic-state status
if they were independent, Hawaii
should be able to exercise sover-
eignty over the channel waters
connecting its main islands.
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OceaN GOVERNANCE IssUES IN THE TERRITORY OF GUAM

United States policies regarding
the range of ocean issues which
have risen over the past few
decades have been, at best, dis-
jointed and confused, conflicting
and retrogressive, reactive and
exclusionary. No where is this
clearer than in the application of
(non)policy in the territories of the
United States.

It is important to understand
first, that all remarks made herein
apply to Guam. While one would
normally assume that a single,
“U.S. Territorial Policy,” could be
applied to all U.S. territories, or at
least all U.S. territories acquired in
the same manner at the same time,
in truth, there is no U.S. Territorial
Policy at all, and certainly no
coherent or consistent treatment of
any of the territories.

For Guam, in terms of ocean
governance issues, three currently
stand out at the top of government
attention.

State Waters - Zero to Three

There is, perhaps, no single
issue in the U.S.-Guam relationship
which is more confused than the
issue of jurisdiction within the 3
mile State Waters. No other issue
could serve better as an example of
the direction our relationship is
going. While the rest of the nation
argues jurisdictional questions for

. the exclusive economic zone (EEZ),
Guam must first argue the waters
closer at hand.

CoNFLICT AND RESOLUTION

By
Michael L. Ham
Guam Coastal Management Program
P.O. Box 2950
Agana, Guam 96910
Telephone: (671) 472-4201
Fax: (671) 477-1812

Through Public Law 93-435, as
amended by P.L. 96-205, and
Presidential Proclamation No. 4347
(February 4, 1975), the United States
stated that they were returning
submerged lands and resources
within the 3 mile limitation to the
Government of Guam, except for
those submerged land areas which lay
adjacent to federal fast-land properties.
The retention amounted to more
than 30 miles of coastline, or
approximately 1/3 of Guam’s
waters.

For approximately ten years, no
one questioned the validity of these
laws. Lands returned subse-
quently, with the infamous “Brooks
Amendment” attached to the
transfer, prohibited the Govern-
ment of Guam from making any
profits from the use of those lands.
This applied equally to submerged
lands. As interestingly, the implied
rational nexus of submerged land to
fast-land ownership stated earlier,
ceased to exist. When all federal
fast land properties within the
Cocos Lagoon area were returned
to the Government of Guam, the
adjacent submerged lands did not
follow, but were instead pursued
independently several years later.

What all had failed to see
between 1975 and the mid 1980s
was that those laws did not give
submerged lands to the people of
Guam, they took them! In fact, the
United States had, (most certainly
by mistake, but a mistake of their

own making), granted the sub-
merged lands to within the 3
nautical mile limits, to the Govern-
ment of Guam in October of 1950.

The Organic Act of Guam
(1950), was an act written and
adopted by the government of the
United States, without concurrence
of the people of Guam. This Act
serves as Guam'’s Constitution and
created the Government of Guam.
Section 28 (a) of the Act states:

“The title to all property, (emphasis
added), real and personal, owned
by the United States and employed
by the Naval Government of Guam
in the administration of civil affairs
of the inhabitants of Guam...shall be
transferred to the government of
Guam within 90 days after the date
of enactment of this Act.”

Section 28 (b) states further:
“ All other property, real and
personal, owned by the United
States in Guam, not reserved by the
President of the United States
within ninety days after the date of
enactment of this act, is hereby
placed under the control of the
government of Guam, to be admin-
istered for the benefit of the people
of Guam...”

In answer to subsection (a), the
submerged lands and waters
around Guam were used in the
administration of civil affairs of the
inhabitants of Guam, as fishing,
boating, swimming and other uses
of the lands and waters surround-
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ing Guam, were matters of civil
administration. By the language of
the Act, therefore, submerged lands
were transferred to the Government
of Guam.

In answer to subsection (b),
Federal District Court Judge J.
Gilmartin stated, in deciding
against the federal government
who had prosecuted five local men
for illegal fishing in waters adjacent
to federal property on Guam:
“Nevertheless, the waters immediately
adjoining the Naval Communication
Station below the low water mark were,
in effect, expressly excluded from the
E.O. No. 10178 reservation of jurisdic-
tion,” and “In light of the above, the
waters immediately adjacent to the
Naval Communication Station, and
below the low water mark, like the
remainder of the Guam territorial
waters, must be held to be outside the
exclusive jurisdiction of the United
States and a proper subject of legisla-
tion by the Guam Legislature.”

It has been Guam’s official
position for the past four years or
more, that the language of the
Organic Act of Guam transfers the
authority for submerged lands
around Guam to the Government of
Guam, and that Judge Gilmartin’s
findings in Criminal Case 1-61 (91
F. Supp. 563), supports that posi-
tion. It is also the position of the
Governor of Guam that because the
federal government did not appeal
the decision, or argue the findings,
that they had in fact accepted the
Judge’s position and therefore any
subsequent actions by the federal
government. Contrary to our
position, this should be construed
as a taking without due process or

_just compensation.

This issue is currently the
center of problems associated with
the development of the U.S. Fish &
Wildlife Service’s Guam Wildlife
Refuge. The Service initially
requested a federal consistency

determination from the Guam
Coastal Management Program for
the inclusion of a certain amount of
submerged lands into the Refuge.
The Program took the position that,
because the lands were the rightful
property of the Government of
Guam and the rightful owners
permission to utilized the lands in
that manner had been neither
sought nor granted, that federal
consistency was premature until
such permissions had been ob-
tained.

The Service did not object to
Guam'’s position, but instead
forwarded the argument for
decision by the General Services
Administration (GSA), who was the
property transfer authority for the
Refuge, (transferring Department of
Defense property to the Service).
GSA asked Navy for their opinion
on ownership, who replied that
they felt they were the rightful
owners of the submerged lands.
GSA responded to the Service, who
re-requested a federal consistency
determination for the transfer of
submerged lands from Navy to the
Service. The Program in February
1995 issued another finding. It
found that the Service had no
authority to include Government of
Guam lands without permission
from the proper authority, and that
a federal consistency determination
would not be issued, as that was the
wrong avenue for permission.

This is certainly not a minor
issue to the people of Guam. Unlike
the States which voluntarily agreed
to membership in the United States,
Guam was taken as a spoil of war,
and has never been asked its
opinion or for agreement on the
seizure of property or human
rights. The waters surrounding
Guam, particularly those near
waters in question, are essential to
the human rights of the indigenous
population of Guam in protecting a

culture and way of life. The
protection for those are not being
addressed by the United States.

It is hard to imagine that the
State of California would abrogate
their rights in the waters adjacent to
San Diego, San Francisco, Oxnard,
or any other area where a federal
property was adjacent to the shore,
simply because that facility was
adjacent to the shore. It is just as
difficult to imagine that the people
of Guam, already dispossessed of
their rights to determine their own
future, will allow further disposses-
sion of their rightful resources.

The question of jurisdiction
within Guam'’s EEZ is of great
importance, and is being argued.
Guam'’s rights to its waters in the
zero to three are of paramount
importance in that argument.

EEZ Benefit Sharing

The fact that the Legislature of
Guam declared authority within the
EEZ three years before the Reagan
Proclamation, demonstrates
Guam’s understanding of interna-
tional norms early on. It took a full
ten years, however, for the federal
government to acknowledge that
the rights of territories within the
EEZ were different from the rights
of States. In one of those very rare
occurrences, the rights of territories
were greater than the rights of
individual States. This was a
federal perspective which was
difficult to achieve, and still is not
fully realized, but major steps
forward have been made.

The United Nations Convention
on the Law of the Sea states: “In the
case of a territory whose people have
not attained full independence or other
self-governing status recognized by the
United Nations, or a territory under
colonial domination, provision concern-
ing rights and interests under the
Convention shall be implemented for
their well-being and development.”
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(Final Act of the UNCLOS, Annex I,
Resolution I11, 1.).

This declaration conforms to a
report completed by the Mineral
Mining Service for the Secretary of
Interior early in the 1980’s, which
concluded that in territories which
do not enjoy full participation in the
national government, the benefits of
the EEZ should accrue to the
territory.

Guam has spelled out, in its
draft Commonwealth Act, (Section
10), its rights to the resources of its
EEZ. Guam goes further, however,
in asserting its responsibilities to
manage the resources (not just
exploit them), and to manage non-
exploitable concerns, such as
pollution. We have heard for too
many years that our aspirations are
“unconstitutional,” which for
territories isn’t possible as the
territorial cases, upon which all
territorial directed policies are built
upon, in essence states that the
Constitution applies to territories
any way the Congress dictates
through legislation!, (the Organic
Act of Guam is a cases in point of
such ruling).

On November 9, 1993, the first
sign that the federal government
recognized territorial rights was
received. Secretary of Interior
Bruce Babbitt, in a letter to Com-
merce Secretary Ron Brown,
outlined a proposal for a joint
agency working group to discuss
federal fisheries policies and
possible benefit sharing from
fisheries for the island territories.
The background paper which
accompanied the letter was filled
with specific language which
recognized the rights of territories,
the impacts of fisheries on the
territories, and the rights of the
territories to participate in regional
international fisheries agreements
and organizations. This paper

represents a breakthrough perspec-
tive.

In response, and at the sugges-
tion of the Guam Coastal Manage-
ment Program, the Governor of
Guam wrote to Secretary Babbitt on
January 10, 1994 requesting that:

Any group, working or other-
wise, designated for the pur-
pose of disposing of resources
or benefits derived from those
resources within the EEZ of
Guam, include representation
from Guam as an equal voice.

Any such group should look
beyond the singular issue of
fisheries revenues, and begin
looking more deeply at the
issues of all EEZ resources and
territorial rights in order to
develop meaningful and, for
the first time, fair policies
which would acknowledge the
human rights of America’s
unenfranchised citizens.

To his credit, Secretary Babbitt,
after meeting with the Governor of
Guam in Washington in February
1994, expanded the inter-agency
committee to include representa-
tives of all U.S. insular territories.
The first meeting of this important
group was held, on Guam, on April
22,1994, and a second meeting was
held in Honolulu in July 1994.

These meetings included -
representatives from Departments
of Interior and Commerce, Pacific
Basin Development Council,
Western Pacific Fisheries Manage-
ment Council, Guam, CNMI,
American Samoa, and U.S. Coast
Guard. Subjects discussed include
non-living resources, the Magnuson
Act, U.S. fisheries development
funding programs, third country
assistance, and research/exploita-
tion of EEZ resources.

The parties certainly do not
expect “quick fixes” or easily

N

achieved programs or procedures,
but a very positive first (and
second) step has been taken, which
represent a change in direction for
U.S. interpretation of benefit rights,
and in particular, the rights of
benefit sharing.

United States Coral Reef Initiative

Like the inter-agency EEZ
efforts, the U.S. Coral Reef Initiative
is another example of the value of
remaining alert to the actions of
others.

In December of 1993, the U.S.
State Department transmitted an
innocuous looking notice, propos-
ing a meeting on coral reefs to be
held in Washington D.C. in Janu-
ary, the month next.

While the islands, particularly
Guam and Hawaii, expressed
concerns, it was not until receiving
more detailed information from
that January meeting that concerns
were shown to be justified.

Of the nearly one hundred
participants listed, not a single
person was from west of the Mississippi
River. East coast academia and the
federal government represented the
bulk of participants, with big
money non-governmental organiza-
tions (NGO) coming in a strong
third. Not one state or territorial

ove t was re d
although all coral reefs within the
U.S. are within state waters, under
the jurisdiction of state and territo-
rial governments.

It became plain that the pur-
pose of the meeting was to draft a
U.S. response to the now acceptable
Agenda 21 drafted several years
earlier at UNCED in Brazil. This
was an attempt, or appeared to be
an attempt, by the U.S. to try to
catch up to a leadership role in
world, environmental affairs.

In March, at the Coastal Zone
Management Manager’s Meeting in
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Washington, Coastal Zone Manage-
ment (CZM) representatives from
the U.S. flag insular areas raised
very loud, and very strong objec-
tions to the manner in which the
U.S. Coral Reef Initiative was being
pursued. Those voices, bellicose
though they may have been, were
plainly heard by the Department of
State and Department of Commerce
(NOAA), who were apparently
surprised by the impact of their
own blunders.

In addition to the exclusion of
proper players from the mix, the
U.S. effort was also mired in the
myopia too prevalent in U.S.
thinking, that tropical waters and
coral reefs begin and end in the
Caribbean. The Pacific was almost
totally ignored in the first cut of the
Initiative.

Through the efforts of the
insular Governor’s and CZM
programs, with very strong support
from the Office of Ocean and
Coastal Resources Management
(OCRM) within NOAA, and an
honest effort to make corrections by
Department of State and Depart-
ment of Interior, new drafts of the
U.S. Initiative were developed. A
meeting of CZM Managers, NOAA
and State Department officials and
Pacific Basin Development Council
personnel was held in Maui,
Hawaii in June 1994 to provide new
draft comments for Pacific area
inclusion in all aspects of the
Initiative.

The working relationship
between the U.S. and the politically
divergent islands of the Pacific, has
grown to be a model relationship.
In reality, it is a rare example of a
true partnership. The island
territories have been included in all
aspects of the initiative, including
participation in international

_efforts. The Pacific flag islands met
in December to develop a Pacific
Region U.S. Coral Reef Initiative.

That effort was supported by the
federal agencies, but not directed
by them.

Now, as each island govern-
ment works toward developing
local coral reef initiatives, the
support for efforts extends in both
directions; from the federal govern-
ment to the local and regional
efforts, and from the local govern-
ments toward federal and interna-
tional efforts.

The U.S. Coral Reef Initiative
started its life in a difficult manner,
but the fact that it could survive
that and grow to be a successful
effort, even beyond its more narrow
purposes, gives great hope that all
forms of authorities can be molded
to work as true partnerships.

Conclusion

For all too many years, the
island territories of the United
States have been given no respect,
few rights, and many directives.
The days of the subservient and
well behaved servant are, however,
over, and the island governments
are demanding a different treat-
ment, both in political areas and
resource rights.

While Guam continues to fight
for the same territorial water
authorities and rights enjoyed by
the States and Commonwealths of
the U.S., we have achieved some
success in other areas, particularly
in the broader questions of the EEZ
and our coral reefs.

The United States decision to
support UNCLOS perhaps signals a
new found respect for international
norms and rules. If so, the territo-
ries of the United States stand to
benefit enormously. As one of those
territories, Guam looks forward to
further improvements in our
relationship and our right to
manage our resources. After all,
those who stand to suffer the

greatest from poor decision-making
should have the strongest voice in
that decision-making. It can only
lead to better management, better
protection, and wiser use of our
ocean resources.
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SusTAINABLE USE OF MARINE AND COASTAL RESOURCES UNDER

UNCLOS anp UNCED:

SoME AUSTRALIAN, CANADIAN, AND U.S. COMPARISONS

The coming into force of
UNCLOS 1982 and agreements
reached at UNCED 1992 establish a
general framework for sustainable
resource use in national EEZs and
coastal zones. In 1994 Australia
ratified UNCLOS (as modified by
the July 28, 1994 Agreement regard-
ing seabed mining under UNCLOS
Part XI) and claimed a 200 nautical
mile EEZ and 24 nautical mile
contiguous zone pursuant to
UNCLOS. President Clinton
presented the convention as modi-
fied to the U.S. Senate for accession
in October, 1994.

Domestically, the 1993 final
report of the Australian Resource
Assessment Commission’s Coastal
Zone Inquiry is a potentially
significant milestone in the discus-
sion of institutional arrangements
for sustainable coastal resource use
in Australia. In November 1994
Canada’s Minister of Fisheries and
Oceans issued “A Vision for Ocean
Management” paper recommend-
ing enactment of a comprehensive
Canada Oceans Act based on an
oceans and coasts report released
by Canada’s National Advisory
Board on Science and Technology
(NABST) earlier in the fall. The
United States government has yet
to initiate such focussed inquiries.
However, sustainability is receiving
increasing emphasis in U.S. re-
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gional bilateral, state, and local
coastal management efforts and the
1995 reauthorization of the U.S.
coastal zone management act
makes assessment of those efforts
timely.

For marine areas, the world’s
most fully developed regional
multiple-use management program
is Australia’s scheme for the Great
Barrier Reef carried out coopera-
tively between the national govern-
ment and the Queensland state
government pursuant to 1975
national legislation. Multiple-use
marine sanctuaries established
under the U.S. Marine Sanctuary
Act tend to emphasize sustainable
resource uses over unsustainable
ones. Recently designated sanctu-
aries include some intensely used
areas of the U.S. exclusive economic
zone and provide an important test
of the program’s capabilities. For
the Gulf of Maine, adjacent Cana-
dian provinces and U.S. states have
committed to a joint program of
research and management oriented
towards sustainability. The state of
Oregon continues to plan and
manage state ocean waters under a
legal framework which gives
priority to renewable resource uses
over nonrenewable ones in case of
conflict. Unfortunately, many U.S.,
Australian, and Canadian fisheries
which in theory are to be managed

sustainably appear in fact to be
managed unsustainably. In the U.S.
emergency actions taken under the
Endangered Species Act may result
in major changes in the manage-
ment regime for some fisheries.

On the terrestrial side, sustain-
able resource use in Australia, the
U.S., and Canada is complicated by
mixed private and public owner-
ship of land. Even on the marine
side where that factor is not
present, significant difficulties exist
due to the mobility of the marine
species of concern, the fluid nature
of their environment, the mixed
record of the federal, state, and
provincial agencies charged with
their protection and management,
and congressional and parliamen-
tary inability to legislate in other
than a piecemeal fashion. Within
all three nations, considerations of
federal-state and federal-provincial
relations continue to affect the
management structure for sustain-
able use of coastal and marine
resources significantly. Those
considerations are weighed heavily
in the design of national institu-
tional arrangements promoting
sustainable resource use within the
very general international param-
eters so far established through the
UNCLOS, UNCED, and related
international processes.
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As a case study in sustainable
resource use, the legal and institu-
tional components of the manage-
ment regimes for marine and
coastal resources of Australia, the
U.S., and Canada can be measured
against four international environ-
mental policy themes. Those are
maintenance of biodiversity, the
precautionary principle, the pol-
luter pays principle, and
sustainability.

Fisheries are managed by all
three countries under principles
related to sustainability such as
optimum yield, but in practice
many important fisheries have been
overfished in unsustainable ways.
Furthermore, from a “polluter
pays” perspective, some important
external costs of fishing such as
bycatch of nontarget species are
only beginning to be internalized.
For most fisheries, no attempt is
made by governments to capture a
portion of the economic rent
through royalties or fees, and this
may be a contributing factor to both
the overfishing and the externalities
problems. A precautionary rather
than an optimistic approach to
setting fisheries catch quotas could
help reduce overfishing.

In some fisheries, bycatch of
nontarget species threatens
biodiversity. In the U.S. major legal
pressures to reduce such threats are
generated under endangered
species and marine mammal
protection laws. However, without
improved protection for habitat
important to both commercially
valuable fish species and nontarget
bycatch species, both overfishing
and bycatch problems may be
expected to continue. The Cana-
dian legal regime appears to offer
the greatest possibility for linkage
between habitat protection mea-
sures and improved fisheries; in the
U.S., Endangered Species Act
listings for endangered and threat-

ened coastal and marine species
create potentially significant legal
protections for their habitat, on a
region-wide scale in the case of
anadromous fish recently listed as
endangered or threatened.

An important function of the
Australian Great Barrier Reef and
U.S. marine sanctuaries programs is
protection of marine habitat.
Furthermore, the statutory frame-
work for such marine protected
areas in both countries allows
implementation of all four of the
international environmental law
policies including sustainable use of
resources within the protected area
under multiple-use zoning
schemes. However, these marine
protected area programs are
relatively limited in geographic
coverage. In all three countries the
management regimes for offshore
oil and gas drilling and seabed
minerals mining are beginning to
reflect the “polluter pays” principle,
primarily by imposing compensa-
tion requirements when drilling or
mining conflicts with other marine
resource uses, the most dramatic
example being oil spill compensa-
tion requirements. Offshore oil and
gas and seabed minerals are
nonrenewable resources, but
current legal and institutional
arrangements governing their
exploitation do not address the
difficult question of how to handle
exploitation of nonrenewable
resources under sustainability
principles. Of course, similar
difficult questions confront the
managers of onshore oil and gas
and minerals deposits as well.

Without a comprehensive land
component, Australia’s Great
Barrier Reef and the U.S. marine
sanctuaries programs are incom-
plete models for integrated man-
agement of marine and coastal
areas. As one study of sustainable
development puts it, “in terms of

marine resources, sustainable
development begins in the coastal
zone, not the edge of the EEZ.”
(Beller 1990). For a more integrated
approach, one model is the United
States Coastal Zone Management
Program funded at the federal level
and carried out at the state level.

The program'’s strengths are
that state CZM plans cover multiple
coastal resource uses including
federal activities impacting the
coast through the CZMA's federal
consistency provisions. However,
under the CZMA U.S. coastal zone
management efforts generally have
focused on the policy issues posed
by coastal land development,
waterfront planning, permit
procedures, and interagency
coordination, rather than sustain-
able development as such.
(Needham 1991).

Thus, if U.S. CZM is to be used
as an international model, for both
developed and developing coastal
nations, it needs to be reoriented.
For example, within the existing
CZM framework Oregon’s CZM
program has incorporated the
sustainability, precautionary, and
polluter pays principles in the
program’s Ocean Resources Goal 19
and the recently completed Oregon
Ocean Plan which includes a
“Stewardship Zone” extending up
to 40 nautical miles offshore. (Hout
1990). Implementation of provi-
sions in Goal 19 and the Oregon
Ocean Plan for species and habitat
protection certainly would help
preserve biodiversity too. Goal 19
and the state’s ocean planning
statute both give priority to renew-
able resource uses in cases of
conflict with nonrenewable re-
source uses.

Implementation of the Oregon
Ocean Plan continues along two
fronts:

(1) preparation of a more-detailed
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multiple-use resource manage-
ment plan for the immediately
adjacent three nautical miles of
ocean and seabed managed by
the state pursuant to the federal
Submerged Lands Act; and

(2) management of human impacts
on coastal tidepools. Inan
exercise of sustainable
ecotourism, at Yaquina Head
north of Newport, Oregon,
visitors eventually will be
routed to artificial tidepools
created as the successors to a
rock quarrying operation which
might have (unsustainably!)
consumed most of the very
scenic headland. However, on
difficult coastal fisheries issues,
the Oregon ocean planning
program tends to defer to the
established federal, regional,
and state fisheries management
agencies.

Specific Oregon coastal water-
sheds are receiving attention under
separate federal and state programs
including the Tillamook Bay
National Estuary Project. The U.S.
National Estuary Program was
established by the federal Water
Quality Act of 1987. The act
authorizes the federal Environmen-
tal Protection Agency to convene
management conferences to de-
velop comprehensive conservation
and management plans for U.S.
estuaries of national significance
that are threatened by pollution,
development, or overuse. With
federal support, such a plan will be
prepared by July 1998 for Tillamook
Bay addressing pollution problems
in the bay and sustainable use of its
resources. The lessons learned in
the process will be applied to other
Oregon and Pacific Northwest
estuaries. A similar process is
being carried out with state funding
under the supervision of the
Oregon Governor’s Watershed
Enhancement Board emphasizing

the Rogue River on the south coast
and the Grand Rhonde watershed
in northeastern Oregon.

These Oregon examples of
state-local based sustainability
efforts serve to illustrate a much
more general point. Studies of
institutional aspects of sustainable
development in federations such as
Australia, Canada, and the U.S,,
will be very incomplete if they do
not look for activity below the
federal level, especially in Australia
and Canada where the states and
provinces tend to be proportionally
bigger physically and stronger
politically.
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INITIATING INTEGRATED COASTAL AREA M ANAGEMENT FOR

BurLcARriA’s BLack SEA CoASsT

By
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This paper considers the
practical aspects of initiating
integrated coastal area management
in a former communist nation.
From an institutional perspective,
this task presents unique problems.
For example, in the United States
and in other democratic and
economically-advanced countries,
coastal area management derives
from the perceived need to inte-
grate manage of coastal and ocean
space, resources, and associated
human activities that typically have
been managed in separate sectors
and under conflicting and compet-
ing regimes. It has been common to
speak of the need for intergovern-
mental and intersectoral manage-
ment, and to propose institutional
arrangements that seek to achieve
some higher degree of integration
across different sectors than cur-
rently exists. In the United States,
we rely substantially upon the
capacity of state and local govern-
ments to carry out coastal area
management, rather than upon the
federal government. Finally,
reflecting our democratic culture
and tradition, we pay great atten-
tion to the need to involve and to
respond to the public in devising
and implementing coastal manage-
ment. In the United States at least,
we attempt to carry out these tasks
in the face of a considerable anti-
government and planning bias.
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In contrast, highly centralized
governments such as Bulgaria’s are
skilled in the language and tech-
niques of planning. Bulgarian
ministries have planned and
implemented large-scale projects of
great complexity for many years,
although clearly many of these
projects were ill-conceived and
badly managed. Nevertheless,
these ministries have professional
staff who are by international
standards well educated and
trained. But they have had practi-
cally no experience in preparing
development and management
plans with the participation of
diverse and competing stakehold-
ers. They know well how to fight
turf battles with competing minis-
tries, but in their heavily centrally-
managed political and economic
system, no other “stakeholders”
outside the government claimed or
had sufficient power to compel
attention. Independent public
groups did not exist, and citizens
lacked standing entirely to affect
the process. Moreover, in a rela-
tively small country such as Bul-
garia, centralized ministries mo-
nopolized professional expertise.
Central governmental entities
outside the capital could not
compete with their Sofia-based
colleagues, and local governments
were totally dependent upon the
central bureaucracy and lacked any
other source of support.

In 1992, the World Bank (WB)
and the Government of Bulgaria
(GOB) began to consider seriously
the need and prospects for develop-
ing a program of integrated coastal
area management for Bulgaria’s
Black Sea Coast. Like other former
communist governments in Eastern
Europe, Bulgaria had officially
terminated dominance by the
communist party of the country’s
political system, initiated a program
of reforms (land and property
restitution and privatization,
decentralization of governmental
functions, etc.), and elected a new
Parliament. Like other Eastern
European countries, Bulgaria faced
serious immediate problems
stemming from the collapse of its
managed economy and political
system, disruption of its normal
trading relationships, and the
country’s general incapacity to
interact with western economies
and international development
organizations that might normally
be interested in providing assis-
tance. In this context, the new GOB
was obliged to move forward on
several fronts, such as the political
and economic reforms mentioned
above, as well as to give attention to
matters that previously the govern-
ment had neglected. Having
largely ignored environmental
problems and resource manage-
ment issues for the preceding four
decades, the GOB was suddenly
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subjected to pressure by interna-
tional organizations, such as the
WB, to address these problems and
issues. In response, Bulgaria
quickly organized its first environ-
mental ministry. Further, sizable
loans to fund major water supply
and infrastructural projects were
linked to the government’s agree-
ment to undertake environmental
and resource management projects.
The GOB'’s proposed Black Sea
Coastal Management Program
clearly has its origins in the negotia-
tions between the GOB and the WB
concerning assistance for such
projects.

Of course, a major impetus for
changing the system came from the
Bulgarian people themselves after
the collapse of the former govern-
ment. Within the new GOB,
reformers reorganized the Ministry
of Regional Development and
- Construction (MRD) to institute a
program of decentralization and
democratization. Devolving author-
ity upon municipal governments
and limiting central government
authority became an important
goal. When the WB and the GOB
began discussions of the terms of
assistance loans, local government
reform as well as improvements in
environmental and resource
management became matters of
high priority.

It is not surprising that the
Bulgarian Black Sea coastal region
quickly became a focus of attention
for both Bulgarian and WB plan-
ners. In economic and population
terms, the coastal region of Bulgaria
is of immense importance to the
country. Nor had the former GOB
neglected the coastal region. Huge
investments in tourism facilities
and complexes had been made. The
ports of Varna and Bourgas are the
centers of the country’s export/
import trade. Despite this degree of
urban, industrial development,

large areas of the coastal region are
relatively undeveloped and exhibit
high natural ecological and scenic
values. To maintain the coastal
facilities already built and to protect
natural areas from the threat of
unwise development, the GOB and
the WB decided to institute a
national program of coastal man-
agement as soon as possible.

One factor deemed persuasive
by the WB in its decision to provide
funding to support the develop-
ment of the coastal management
program was the belief that rapid
decentralization of governmental
authority from Sofia ministries to
the municipal governments would
leave development decisions in the
hands of local officials unskilled in
the exercise of such authority. To
provide for a transition period
during which the capacity of local
government to carry out environ-
mental and resource management
would be improved, the WB and
the GOB decided upon the follow-
ing strategy and actions to imple-
ment integrated coastal area
management:

1. The Council of Ministers
(COM) would issue an interim
degree (Coastal Rule No. 3, July
1993) establishing two zones
within the Black Sea Coastal
Region, including all coastal
municipalities, pending the
enactment of a “coastal act”.
The GOB asserted ownership of
beaches, beds of rivers and
streams, parks, and natural
areas, based upon the national
Constitution which declared
such ownership in the name of
the people of Bulgaria. On the
basis of existing law, the COM
decreed that certain activities
were prohibited within the first
and second zones while other
activities were permitted. In
sum, development projects that
otherwise might be carried out

2.

in critical areas such as beaches
could not be permitted by local
governments eager for eco-
nomic development.

In the interim period between
the issuance of the Coastal Rule
and the enactment of a new
coastal law by the Parliament,
the WB would assist the GOB in
the development and imple-
mentation of the Bulgarian
Black Sea Coastal Management
Program. For this purpose, the
GOB, aided by the WB, con-
tracted with the Harbor and
Coastal Center (HCC) of the
University of Massachusetts.

Since January 1994, the GOB
has established the Black Sea
Coastal Management Program
in the Ministry of Regional
Development, with a central
office in Sofia and two regional
offices in Varna and Bourgas.
Staff have been hired and
program training carried out
with the assistance of the HCC.
Several training missions have
been conducted, including such
topics as basic ICAM principles;
project assessment, permitting,
and monitoring; coastal GIS;
etc. A strong emphasis of the
training component has been to
foster interministerial and
intergovernmental cooperation,
and to provide assistance to
local governments. Most
training activities have been
conducted in the coastal region
and have involved substantial
participation by local officials.

Implementation of the coastal
program has had to address
problems created by the change
in government in 1993 (a six
months’ delay in issuing the
interim coastal rule and organi-
zation of the ministerial coastal
management office), the recent
action by the Supreme Court of
Bulgaria setting aside the
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interim coastal rule as exceed-
ing existing authority (necessi-
tating actions by the MRD to
compensate for the loss of the
rule), and the fall of the govern-
ment, leading to the scheduled
elections in mid-December
1994).

Despite these developments,
support for the coastal manage-
ment program remains strong
in the MRD and the WB.
Although local governments
have opposed elements of the
interim rule (e.g., limiting their
capacity to carry out develop-
ment projects in beach areas),
local governments have gener-
ally supported the institution of
coastal management in the
Black Sea Region, primarily
because the MRD and the WB
have made it clear that the
purpose of the program is to
improve the capacity of local
government to manage its
coastal lands and resources.
Most recently, assisted by the
HCC, the MRD has prepared
the draft of the proposed
coastal act, institutionalizing
many of the features of the
interim program, including
providing a mechanism for
intergovernmental policy and
decision-making and involving
citizens in implementing the
coastal program. Pending the
outcome of the election, a
decision will be made concern-
ing the submission of the new
legislation to the Parliament.

Meanwhile, the MRD's Coastal
Management Office proceeds
with a separately-funded but
related effort to assist the Black
Sea municipalities prepare
municipal land use plans that
must incorporate elements of
ICAM, as exemplified in the
interim coastal rule and in
guidance documents binding

upon the municipalities.
Approval of the municipal land
use plans by the MRD allows
local governments to assume a
much larger role in permitting
and managing local develop-
ment activities affecting coastal
lands, waters, and resources.

Initiating integrated coastal
area management in Bulgaria is
viewed by the GOB and the WB as
an important governmental reform.
Clearly the institutional changes
that are necessary to support
democratic, intergovernmental
environmental and resource
management decision-making are
integral to the transformation of
Bulgarian society and government.
In the author’s opinion, coastal
managers in the United States and
other democratic, developed
countries are not accustomed to
viewing their profession in this
manner. But it has become clear
that implementing coastal manage-
ment in a former communist state
depends heavily upon creating the
institutions and mechanisms that
sustain a democratic society. The
more technical issues of implement-
ing ICAM pale in significance in
contrast to this essential task.
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Group Discussion Reports

Editors’ note: Several group discussions were held during the conference on topics of major concern.
Reports from two of the working groups—on trade and the environment and on marine fisheries—are

reported in the next section.

SUMMARY OF THE DiscussIiON BY THE GROUP
ON TRADE AND THE ENVIRONMENT

Participants in discussion
group: Jon Van Dyke (Chair),
David Caron, Chris Carr, Charlotte
de Fontaubert, Tim Eichenberg,
Lakshman Guruswamy, Jon
Jacobson, Larry Juda, Lee Kimball,
Pat Kraniotis, Richard McLaughlin
(Rapporteur), Rob Widler

The group began its discussion
with a brief overview of potential
problems associated with unilateral
trade sanctions to protect dolphins,
sea turtles, whales, and other
marine living resources. It was
pointed out that the United States
has enacted a significant number of
domestic environmental laws that
require certain products be embar-
goed from nations that fail to
adequately protect several species
of marine animals. Some of these
statutes may be construed as
violative of specific substantive
provisions in the United Nations
Convention on the Law of the Sea
(UNCLOS), which grant coastal
states the right to conserve and
manage living marine resources
within their territorial seas and
exclusive economic zones (EEZ)
and to exploit the resources of the
high seas subject only to the limited
requirements imposed by interna-
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tional agreement and general
precepts of international law.
Consequently, it was asserted that
should the United States accede to
UNCLOS, it may have to defend its
trade sanction policies before a
third-party adjudicative body
established under the Convention’s
compulsory and binding dispute
settlement provisions.

Provided with this background,
the group was asked to comument
on the interaction between trade
law and UNCLOS. The first
comments focused on whether or
not the dispute settlement system
established under the General
Agreement on Tariff and Trade
(GATT) and the newly established
World Trade Organization (WTO)
is a more appropriate forum for
trade-related disputes of this kind.
One participant noted that GATT
has driven the process of global free
trade, but does not recognize the
nature of public goods or
intergenerational equity. It was
suggested that there may be an
argument that Part XII of UNCLOS
dealing with the protection and
preservation of the marine environ-
ment is “widely accepted” and
hence limits the applicability of

GATT in the context of using trade
measures to protect marine ani-
mals. It was also suggested that
other sections of UNCLOS be
examined to determine if they
provide a basis for dispute settle-
ment independent of GATT.

Some participants voiced
concern regarding the continued
use of unilateral trade sanctions
and felt that U.S. interest may be
better served by a multilateral
approach. In the future, other
countries may use the same types of
unilateral trade measures against
the United States to further their
own particular cultural or environ-
mental objectives.

Significant discussion was
devoted to the topic of the duality
under international law between
GATT and UNCLOS when the
issue in dispute has both trade and
ocean aspects. For example, it is
unclear to what extent claimants
may engage in “forum shopping”
and “forum racing” to gain advan-
tage in one dispute settlement
tribunal versus another. Itis also
unclear whether a dispute settle-
ment tribunal will be willing to
voluntarily defer jurisdiction to
another tribunal. Instead, it was
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suggested that “institutional
arrogance” may require that the
tribunal retain jurisdiction over a
dispute within its sphere of interest.
This could lead to conflicting
decisions. One participant noted
that the U.S. Trade Representative
would not consider a GATT tribu-
nal decision to be binding because
nothing in GATT refers to interna-
tional environmental agreements.
However, this may change as a
result of the work of the GATT
Committee on Trade and Environ-
ment which was created to address
this issue.

A question was then raised
regarding the remedies that may be
available should a claimant prevail
before a UNCLOS dispute settle-
ment tribunal. It was suggested
that unlike the WTO which clearly
provides winning parties the right
to request that the offending
practice be terminated, a tribunal
established under UNCLOS may no
have the authority to impose
penalties beyond monetary dam-
ages. This argument was countered
by a reading of UNCLOS Article
296 which provides that, “Any
decision rendered by a court or
tribunal hading jurisdiction under
this section shall be final and shall
be complied with by all the parties
to the dispute.” Participants
concluded that the implications of
Article 296 are unclear and deserve
further study.

The discussion then turned to
the possible distinctions between
“trade sanctions” and “conserva-
tion measures.” It was suggested
that the UNCLOS dispute settle-
ment provisions may be used to
challenge “trade sanctions” such as
those incorporated in the Pelly
Amendment that are intended to
punish nations for not adequately
protecting the environment. On the
other hand, challenges may not be
available for trade-related “conser-

vation measures” such as the
provisions in the Marine Mammal
Protection Act that protect dolphins
and the provisions in the Endan-
gered Species Act that protect sea
turtles. It was asserted that these
trade measures are intended to
level the environmental playing
field between the U.S. and foreign
fishing fleets rather than punish
conduct, and therefore should not
be viewed as violative of UNCLOS.
However, in response, it was noted
that although the distinction
between domestic environmental
statutes that punish versus those
that level the playing field may be
useful as evidence of the non-
coercive motivation behind a
particular U.S. trade action, it will
not prevent a targeted state party
form filing a dispute settlement
claim in an effort to force the
United States to prove that asser-
tion on the merits.

Finally, there was some ques-
tion of the precise nature of the
substantive provisions in UNCLOS
that may be violated as a result of
U.S. trade sanctions and whether
the parties that drafted UNCLOS
ever intended that trade issues be
subject to dispute settlement.
Several provisions were mentioned
as possible grounds for a dispute
settlement claim. All seem to be
predicated on a finding that the
purpose of the U.S. action is to
coerce another state party into
relinquishing some right granted
under the Convention. These
include: (1) the provisions dealing
with the territorial sea which allow
a coastal state to impose whatever
regulation it chooses regarding the
conservation or management of

living resources within this juridical

zone, consistent with its interna-
tional agreements and applicable
customary law; (2) Article 56(1)
which provides a coastal state with
the sovereign and exclusive right to

conserve and manage living
resources within the 200-mile EEZ;
(3) several provisions dealing with
the high seas that call on nations to
cooperate when taking conserva-
tion measures and not to discrimi-
nate between fishermen of different
nations. It was also suggested that
there may be some violation of the
Convention’s general provisions
requiring good faith and no abuse
of right.

None of the participants could
shed light on the question of
whether the drafters of UNCLOS
intended that trade issues be subject
to compulsory dispute settlement.
It was noted that U.S. trade sanc-
tions were probable not an impor-
tant issue during the negotiations.
Although the U.S. had threatened
to impose embargoes under the
Pelly Amendment, no embargo had
been applied when the Convention
was finalized in the late 1970s.
Rather than speculate, participants
agreed that further examination of
the negotiating history would be a
fruitful area for future research.
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MARINE FiSHERIES MANAGEMENT AND THE LAW OF THE SEA:
SUMMARY OF DiscussioN OF CURRENT ISSUES

Introduction

The Law of the Sea Convention
and additional agreements on
international fisheries that may
follow will likely raise some urgent
new issues for marine resources
management. The panel discus-
sants were also concerned, how-
ever, with the status of national
management in the United States,
under the Magnuson Fisheries
Conservation and Management Act
(FCMA), which has experienced
some critical failures even without
regard to new challenges that may
arise as international law evolves.
More generally, there are serious
issues as to the kind of science that
is applied in fisheries management,
whether under the present regimes
or in modified regimes under
evolving rules. Some of the dilem-
mas that face scientific fishery
management as it may be applied
in both high-seas and EEZ areas of
regimes under evolving rules
represent, for some of the panelists,
variations and permutations of
issues that have bedeviled scientific
management for half a century or
more.

U.S. Fisheries Management
Policies and Enforcement

The Department of State has
announced that there will be a
representative from the Regional
Fishery Management Councils
(RFMCs) on the delegation in the
continuing UN talks on straddling
stocks and highly migratory
species—expressive of a concern on
the councils regarding the impact of

Rapporteurs:

Harry N. Scheiber
University of California, Berkeley
and
M. Casey Jarman
University of Hawaii at Manoa

any new agreements on their
autonomy in management of EEZ
resources in the 3-200 mile zone.
Just as some of the principal coastal
and distant-water fishing nations
have indicated opposition to any
loss of autonomy, some of the U.S.
RFMCs have indicated concern
about the possible extension of
international regulation from the
high seas areas into the EEZs under
the agreements now being negoti-
ated. In addition, there is concern
that the precautionary principle as
it may find its way into the text of
new agreements will have an
impact upon the latitude exercised
by RFMCs under the Magnuson Act
in the coastal fishing zones. (Prof.
Lee Anderson, a member of the
Mid-Atlantic RFMC, also noted that
there are inter-regional conflicts
possible, as New England fishing
interests displaced by moratoria on
their traditional fishery stocks are
likely to look southward to engage
in fishing.)

The Wespac (Western Pacific
RFMC) is in a different situation
from many of the councils in the
continental USA in that the major
fisheries—for tuna and for tuna-like
species—are strong. Wespac
Director Kitty Simonds indicated
that her council has asked to be
named as the single authority over
all pelagic fisheries in the Pacific
region, which includes the insular
flag possessions as well as Hawaii,
so0 as to achieve unified and com-
prehensive management. More-
over, Wespac has indicated that

even the restriction of 3 to 200 miles
hampers effectiveness; the Council
seeks to be able to manager wher-
ever the fishing fleets go. Interna-
tional dimensions of Pacific Rim
management have already received
much attention in Wespac, which
has had talks with the island
nations and China, Japan, and other
fishing powers with respect to data
collection and dissemination of data
important to management; and
which has had representation at its
most recent meetings from the
Department of State and the
National Marine Fisheries Service
to discuss effectiveness of manage-
ment under current jurisdictional
restraints. The amendment of the
FCMA to bring tuna under REMC
jurisdiction was of major impor-
tance to Wespac planning and
management; Prof. Hildreth noted
that this switch in U.S. policy
represented a retreat from a posi-
tion that had left the United States
something of an “outlaw” nation in
regard to international fishery
relations in the Pacific region.

Among the immediate policy
concerns that have been expressed
in Wespac is the matter of the
proposed reflagging standards in
the UN talks, with exemptions
afforded for vessels smaller than 20
tons. Wespac has an international
comumittee in place, and it has also
been pursuing systematically the
question of native peoples’ tradi-
tional claims, also the focus of a
standing Wespac committee’s
activities.
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The efficacy of enforcement
mechanisms in place and projected
is a continuing issue of interest.
The effects (and control) of inciden-
tal takes, Prof. Jarman pointed out,
continues to be of concern, espe-
cially insofar as it implicates the
Endangered Species Act and the
Marine Mammals Protection Act.
In the Mid-Atlantic FRMC, accord-
ing to Prof. Anderson, this has not
been an important question to date.
By contrast, in Wespac's area, there
has been action since the 1970s to
put area closures into effect in the
Northwest Hawaiian Islands to
protect monk seals and seabirds.
Wespac has placed observers on
long-line vessels in the swordfish
fishery, where turtles were being
hooked; Wespac has tried to work
under FCMA and not rely on the
other legislation to address this
problem.

Costs and effectiveness of
dockside enforcement and vessel
monitoring (versus patrols, espe-
cially in an area such as Wespac’s
1.5 million square miles) remain
important questions; the Mid-
Atlantic council has also moved
toward dockside enforcement of its
regulations.

Federal-State Relations and
Fishery Regulation

There is a trend in court deci-
sions, as Prof. Hildreth’s research
has found, that reveals what he
regards as a “disturbing trend”
toward the erosion of state author-
ity under the Magnuson Act. Much
of the problem turns on the fact that
the three-mile demarcation is
arbitrary and ill-suited to coordi-
nated or rational management, in
Hildreth’s view. In the West Coast
fisheries, the councils have pro-
duced plans for the 3-to-200 miles
area, and the states have come in
with plans that are consistent in
many important fisheries, so that a
consistent set of regimes is being

constructed. How federal judicial
decisions and the behavior of state
authorities in other regions will
affect the coordination and consis-
tency issue, however, is as yet
uncertain. Many fisheries, Hildreth
notes, are under exclusive state
control because of their inshore
location or for lack of any RFMC
plan, and yet the courts are ham-
pering state enforcement. Several
panelists saw the councils as losing
power vis-a-vis the states, for
example, in the development of a
flounder plan in the Mid-Atlantic
region.

Other anomalies and conflicts
in the approaches of state, regional
council, and federal agencies were
noted, among them the continued
guarantee by Congress of loans for
vessel construction at the very time
that overcapitalization of major
fisheries has placed stocks under
devastating pressure and under-
mined effective management. In
the view of some panelists, both
Congress and the Executive have
stepped in an micromanaged policy
to the detriment of effective man-
agement on some occasions; in the
view of others, the lack of a coher-
ent federal intervention, obviously
necessary +as in the case of the
New England fisheries that are now
at such risk, was the root cause of
current disastrous problems for the
fisheries and the industry at a time
when the fishing interests on the
councils were unable or unwilling
to agree on necessary regulatory
measures or closings. It was also
observed by some panelists that the
NMEFS scientists have been slow or
remiss (or excessively timid, against
political and economic pressures),
in providing the level and quality of
research data necessary to obtain
agreement on management plans
and to put them into place. What
one discussant termed “political
motivated determinants of [stock]
availability” have been a problem

in management of the Atlantic
coastal waters; in the Wespac
region, the absence of adequate
research effort, as, for example, on
the spiny lobster, hampered the
development of management plans.

The Law of the Sea Convention
and New International
Agreements

Straddling stocks and dispute
settlement: The possibility of

compulsory dispute settlement
mechanisms having an impact on
national management of EEEs poses
an urgent issue. In Prof. Burke’s
view, the United States and other
parties must consider how to
accommodate the necessity for
agreements that would affect stocks
in waters divided by zone bound-
aries; in his view, either some
modification of authority in the
national EEZ waters or some
extension of coastal state authority
beyond 200 miles will be necessary
if an agreement is to be reached.
Prof. Burke argued in favor of the
coastal states” having control
extended out over high seas waters,
not the reverse, despite past failures
of EEZ management. Such control
would need to be subject, however,
to compulsory dispute settlement
procedures. It was agreed that the
U.S. Fishery Management Councils
would resist loss of full control
within 200 miles, just as numerous
coastal states are resisting such
erosion of autonomy. There was
support for the remarks made by
Mr. Carr of the State Department in
his presentation, to effect that
provisions on compulsory dispute
settlement would be on balance of
distinct advantage to the United
States, especially as joint ventures
and direct fishing can be expected
to “move out” to fish straddling
stocks. Participants pointed to
GATT and World Trade Organiza-
tion votes as precedents for the
compromise of certain elements of
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autonomy in exchange for per-
ceived long-run economic advan-
tages.

Scientific Management Issues

How the “precautionary

principle” will be incorporated, if at

all, in new agreements—and with
what impact on management
regimes and international dispute
resolution—is a central question
now. More generally, the question
of “compatability,” or “harmoniza-
tion,” looms large. For example,
Prof. Barston pointed out that in
Annex II of the draft convention on
straddling stocks, there is language
that seeks to give more substance to
the precautionary-principle ap-
proach. Similarly, the draft agree-
ment makes reference in Article 7 to
two distinctive management
concepts—"conservation” as a
policy goal with respect to certain
straddling stocks, versus “optimal
utilization within and beyond the
zone” for highly migratory species.
If they remain in the agreements
and go into force, such provisions
require adjustment of national
regime standards. Other language,
Barston pointed out, that has the
potential for significant impact on
current regimes is the differentia-
tion in references to regional
“organizations” and, alternatively,
to regional “arrangements.”

The attractiveness of the
precautionary principle rests in
considerable measure on the
failures of the scientific approaches
attempted in the past. Prof.
Hennessy offered the argument that
if “we really don’t have the scien-
tific capacity to get ‘right’ answers,”
as became evident when two the
world’s leading nations in science
could not solve the problem of the
cod fishery’s depletion, then very
different approaches to scientific
management msut be undertaken.

“ Adaptive management,” respond-
ing to the environmental factors

that are subject to a fairly reliable
degree of prediction as well as to
data on fish catches, is another
possible alternative to current
approaches that focus on prediction
of mortality rates. Prof. Burke
pointed out that environmental
influences upon stock abundance
are enormous, sometimes in cycles
of 50 or 60 years or more. Itis
difficult for science to provide the
basis for decision-making even
when data for major environmental
cycles or events are in hand. In
New England, according to
Hennessy, typically the scientist
provided the Council with “param-
eters” that were so broad as to
accommodate almost any policy,
and policy in fact was typically
driven by employment needs.
Ironically, the broadening of fishery
oceanography’s scope to focus on
ambitious ecosystem research, Prof.
Scheiber pointed out, has had the
effect of making more explicit the
terrific complexity of marine
environments, at the same time
making explicit the perplexities that
must be confronted if policy choices
are to be effective. On the other
hand, in a case such as the Hawaii
program’s need for data on the
spiny lobster, it was hardly “Nobel
laureate science” that was needed,
he aergued; it was rather only a
commitment by NMFS to take
seriously the need for some fairly
standard kinds of research.

With such broad agreement
among scientists themselves as well
as managers as to the perplexities of
fisheries oceanography, it was
asked, why has there not been a
much earlier and broader agree-
ment to endorse what the econo-
mists almost unanimously propose:
limited entry, the individual
transferable quotas (ITQs), or other
privatization approaches? Histori-
cally, Scheiber pointed out, there
was a great reluctance, at least in
their initial consideration of limited

entry solutions, on the part of the
leaders in fishery management and
science—Chapman, Herrington,
and their cohorts in the 1960s and
even 1970s—to abandon the
alternative approach that focused
on Maximum Sustainable Yield.
This was so, he argued, because
they felt that MSY represented a
policy ideal that had wide support,
and to abandon it for economic
(rather than biological) concepts of
optimal yield, let alone for
privatization schemes, risked loss of
popular support and industry
support for the entire enterprise of
scientific management. Later, some
of them, notably Herrington, did
change their views and become
more receptive to economic con-
cepts. But it is only with the recent
intensification of the fisheries crisis,
and the dramatic collapse of
stocks—finally even the word
“depletion” is being admitted into
the discussion by scientists and
policy experts who long derided it
as a misleading piece of rhetoric—
that the limited entry, ITQ, and
general privatization approaches
have come to be viewed as better
than complete loss of the fisheries.
Taking a more contemporary view,
Prof. Burke reminded the panel that
it is difficult to persuade part-time
fishermen to vote against their own
interests, and in the U.S. manage-
ment regime those interests often
are highly influential.

Although there exists, of
course, a literature on limited entry
and other schemes as they have
actually worked, there is a serious
need for more research and com-
parative analysis of experiences
with privatization as an approach
to management and the variables
that might make this approach
more or less effective in different
fishery situations.

Discussion of the collapse of so
many of the most important
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fisheries on the globe led discussion
back to the precautionary principle.
Prof. Morgan proposed that fishery
managers should proceed on the
principle in ways analogous to
what civil engineers do. They
calculate the strength of materials
and the dyanamics of structures, to
establish the proper standard, and
then multiple by a factor of at least
3 because lives are at stake! The
dilemma remained, in the opinion
of several panelists, that the prin-
ciple is value-laden, lacking clear-
cut “objective” criteria to guide
managers in establishing specific
limits on exploitative activity
within ecosystems.
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