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Foreword

On November 13-15, 1984 the papers in this Wume were
presented at a conference, Coastal Zone and Conrinental Shelf
Conlfict Resolution: Improving Ocean Use and Resource Ch's-
puta IHanagement, at the Massachusetts Institute at Technol-
ogy. As a convener af that meeting I feel that we were rrest
fortunate to have gained the attention and time of an outstand-
ing group of presenters who volunteered those two most pre-
cious commodities at informed and busy people � time and
experience They were sffmulated and supported in discussion
by a challenging and well-informed audience af participants.

The program officers of the William H. Donner Foundation,
Philip Jessup and Janet Maughan, were instrumental in spot.
ting the idea that a conference, which joined the field ot con-
flict resalutian to acean policy issues, would bring about a
timely focus on an old need which once again deserved fresh
attention � better management at the acean's resources. They
and their Board nurtured the idea to fruition through dose
inquiry and generous financial support. Essential supplemental
support was given generously by the US Environmental Pro-
tection Agency, and the Department at Ocean Engineenng
and the Alfred P. Sloan School at MIT. These grants were criti-
cal in enabling us to provide scholarships to participants who
otherwise would nat have been able to attend, thereby adding
nchness to the fabric af the discussion.

The fullness and success af the conference itseff was a prod-
uct of the caring af many persons. Weaving together the pro-
gram � with its alternating components of theory and practice
~l and continental shelf subject matter, dispute resalutian
and collaboration aspect � was the joint work af the Director
af the MIT Sea Grant Program, Professor Chryssostomos
Chryssostomidis, the Prograrrfs Communication Director, Ms.
Elizabeth Harding and Mr. Nicholas Smith. Ours was a fas-
cinating task af matching the capabilities af our presenters in
interesting ways ta bring different perspectives on each area af
conflict presented in the program. Professor Chryssostamidis'
guiding hand, drawing fram his experience and knowledge of
the issues, provided a particularly gratifying combination af
creativity and stability. Hard work and skillful insight was
brought to the task af seeking out a rich mix af participants by
Ms. Ingrid Barlinique. Professor Lawrence Susskind lent not
only a resource of the Harvard Law Schoai's Pragram in
Negotiation's line participatory negotiation game, but also his
irreplaceable skills in conducting and critiquing it. The work of
shepherding the authors' products toward the fold in time to
include most of them in the preprints and, after the confer-
ence, coping with the wayward sheep to bring the papers
together in this volume was the skillful work of Beth Harding
and her very able helper, Therese Henderson. Ms. Henderson
and my secretary, Ms, Jeannie McLaren, attended to the
myriad components which without the watchful eyes af caring
people are missed in the process and so diminish the whale.

As convener, my hearffelt thanks goes to atl the above, and to
those that I may have inadvertently omitted, each one af whom
contributed to making the conference and these proceedings
worthwhile. In The process, they gave both collaboration and
conflict resolution a good name.

J.D. Nyhart
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INTRODUCTION

J.D. Nyhart

In the laet 30 yearS, new teohnO1OgieS have
made it possible for the V.S. and Other nations to
make greater use of ocean resources. However,
devel~nt arr3 rnanagernent have frequently been
~ynnied by conflicts among many different
interests -- irx;1uding industry arxi recreational
group:, enviconmenta1ists, state and local
governments. In ttm O.S., these differences over
ocean uses. resources arri eights are typically
resolved in what can loosely be described as a
crxranand-ard-control regulatory process coupled with
a powecful arxi easily accessed judicial systaan.
Prequently, vague legislation hands arrnaitious goals
to regulatory agenCies tO prcamllgate standards
which are mOSt Often Chen challenged in extended
litigatirnr. states ' interests, grounded in many
federal statutes and basic constitutional concepts
of fedecalism, add a layer of coraplexity to already
knotty pcoblenm. Pucther, scienax. and technology,
as Ixirnary nxrving forces for develapmnt, create a
particularly difficult kind of conflict. Much
about the irrpact of pccspective uses of the ocean
is not known' in the scientific sense,
establishirxr a high level of rncertainty.

The result has been adversarial ccntcantation
in regulatory agencies arad courts in offshore oil
lease sales, irrplannentation of oftshore oil and gas
exploration and exploicatirnr, offslxx'e dulapirrg,
effluent piping, boundary deterrninatian and
envirornnental preservation, to naze a few. One
consequence of relying on litigation to solve
ccnflicts is that often neither side is satisfied
with the outcome  or one side is so unhappy that it
does not ~ept the problem as resolved!. This
situation has created formidable obstacles in the
formulation of a rational appcoach to ocean
resource rnanagenent. The costs of lengthy and
eXpenSiVe CanfrOntaCian haVe been high tO the
irlrnediabe stakeholdeCS ard to society as a whole.

This volurre examines scare of the alternatives
for resolving acean-related canfliCts. Mediation,
negotiation, rniru-trial, ccnf3.ict anticipatianr, and
the use of models and quantitative analysis as
tools in negotiation are sane of the alternative
techniques that will be examined for their
usefulness in cesolvrng past, present, and future
conflicts over Cire COaStal zone and contirmnta1
shelf .

The timing of the discussion Ixinted here is
opportune in several respects. There is now an
accurariated body of experience in acean-related
mediatianr, negotiati<xr, conflict anticipaticn, and
other uispute resolution practice. representatives
of significant grauixa of stakeholders appear

serious about seeking better ways to resolve their
differences, Interest in the nm!or federal
agenCieS, the pr ivate sector and other interested
par ties concerned with offshore oil and gas Lease
SaleS iS perhaps simarheading irnlvatiana in tne
~ and coastal areas. Other propasea uses ot the
ocean -- incineration at sea, waste disirrsal, tidal
power -- present existing or fu'ture confiacts chat
are unieeolved but appear susceptible to airpccaaahes
discusseu at the conference. New regulations
related to misuses, for exarlple Oi1 SpillS, are
being written by the executive branCh and further
statutory extensions are undec consideration by
Caxrgress. Ccnf liat managenmnt and resolution
mechanisms might therefore be usetully applied in
the uranediate rule-wr iting processes and/or
enfxxried aS part Of the new regulatory procedures
under develoiznent. At a rrcare general level, the
acean ocarrsrnity in the U.S. starxrs once again at a
threshold in the evo1ution ot ocean policies in
that a new legal regime is evolving internationally
witn the law of the Sea convention,
Sirmrltaneously, this country is of necessity
cansiderirx3 itS legal regime outside that global
fcarrework. an.anwhile, uses ot tne acean are its
resauices continue to expand with on+3lng ar+KBBnt
about uncertain impacts, costs, ano bermfits.

The publication of tnese papers brings tne
state ot the art in dispute resolution to arrear on
the state ot policy and deaiaiOn making in ocean
arfairs in a blend of theory and pcmtice,
expnr renoe and innOVatian, refleCtion and
anticipation. Tney have been written by
experienced mecriatocs, third party facilitators,
stakenoiders, governmental fcrlrcy nmkecs, and
acmzerrucs. Papers in the tirst section review the
nature of the conflicts over ocean uses, the
ognrtunities for inprovrng their managenmnt, the
rnaXXranimns available, and Sane Of the prOblems to
be overccaae in arriving aC bcoazec usage of Chose
processes. subsequent sessions will exalnlns pnst
experience in several spncitic cases in coastal
zones and in continental shelf projects, analyzing
why neqatiations oc mediation efforts sraoceedea or
brOke aXXan, ana what leSSOnS nught be drawn to
manage conflicts better in the future. In nest of
these analyses, mediators are pnicsd as co-autnors
with one or ncrce Stake-hOICrers in order to gain
wider perSpeCtive on the eXperrenae.





Tradition and Irvrovation in Imsolvirx!
Two Disputes Over the Outer Continental Shelf

Frank K. Richardson, Solicitor
United States Department of the Interior

I. Introduction fran OCS leasing; and however we regard
Congress' results, we can at least aloud its
intentions.

II. The Scheme of Decision-making for Oil mal
Gas leasing Under the OCS Lands Act

As the Supreme Court explained earlier thzs
year, Congress has divided decision-making
concerning OCS oil and gas leasing into four
distinct stages, narrmly leasing program, lease
saLe, exploration, and develoyaent and
production. Secretar of the Inter ior v.
Californi.a, I 4 S. Ct. 6 , �   !.

I will discuss two ~les of these kinds of
disputes. They concern Interior's efforts to
hold a sale of oil and gas leases in the seabed
south of Georges Bank ard its efforts to divide
lease revenues with certain coastal states.

I am happy to acknowledge the invaluable
assistance of the Assistant Solicitor, Branch of
Offshcre Hinerals ard International Law aml the
Attorney Adviser, Branch of Offshore Ninerals
and International Law in the preparation of this
paper .

Once the schedule has been adopted, the next
stage begins. It is the lease sale process, and
we inplenmnt it six to eight times per year,
whenever we have a lease sale. This stage
contains a series of planning steps leading up
to the issuance of leases for tracts on the CCS.

However, before I turn to the details of these
two examples, I should first explain the
decisionmaking scheme of the OCS Lands Act as
Congrms anmnded it in 1978. Congress tried to
design a scheme to mintrnize disputes resulting

The first planning step involving the public is
the "call for infornmtion." 30 C.F.R. < 256.23.

~ views expressed in this pe er are sole1y those of the author. They do not necessarily represent the
views of the Department of the Interior or the United States.

Thie natinn'S deCision to leaae the
suhnerged lands off its coast for mineral
developaent has led to many kinds of dispites.
The most fundamental has been one of ownership.
Since 1937, the State and Federal governments
have disagreed on general pr irx:iples and
technical piints cmncerning which mivereign
possesses the ~. Pour lawsuits are
currently pending before the Supreme Court
concerning the location of the State and Federal
boundary off the states of Nassachusetts, Rhode
Island, New York, Hississippi. Alabanm, and
Alaska. And just last nrrnth, a Charrtrer of the
International Court of Justice issued a
well-publicized decision setting a boundary
between this nation anal Canada in the Gulf of
Naine. Other types of disputes are: conflicting
uses of the territoriaL sea and the waters above
the continental shelf; the effects onshore of
developnent offshore; where rests the final
authority to resolve these conflicts; those
rretween the Interior Department and the holders
of the leases we issue and regulate  the
majority of the disputes in this category are
resolved through the Department's internal
appeals procedure!; and the desire of state and
local governments to share in revenues fran OCS
leasing.

The leasing program stage is our label for the
creation of the 5-year CCS oil and gas leasing
schedule. Section 18 of the Act requires the
Secretary to prepare and maintain a Leasing
prcgrmn" consisting of "a schedule of prqxrsed
lease sales indicating, as precisely as
possible, the sire, timing, and location of
leasing activity which he determines will best
neet nationaL energy needs for the 5-year period
following its approval. or reapproval." 43
U.S.C. 1344  a! . This stage has been angered
to the base of a pyramid, in that it is here
that the Secretary takes the broadest look at
energy, economics, and the enviroment to see
"how, when and where oil and gas should te made
available fran the various Outer Crxrtinental
Shelf areas." California v. Watt, 668 F.2d l290,
1297  D.C. Cir. 1981!. r4hen preparing the
schedule, the Secretary rrust solicit the views
of federal agencies and the governors of
affected states. Before it is adopted, the
proposed schedule rmrst be submitted to the
President and the Congress.



The call iS a dccument published in the Federal
Register asking oil anrl gas companies to
indicate how interested they are in leasing
certain tracts or areas within a broad region
known as a "planning area," It also asks other
members of the public to identify special
concerns, such as environmental effects,
conflicts with other uses of the ocrN, arxl
consistency of future exploration arrl prod' tion
with coastal zone managenmnt plans. When
publishing the call for informatirzr, the
Department also publishes a notice of its
intentnon to prepare an environmental impact
statenmnt urLter t!m National Envirornnental
Policy Act  NEPA!. This notice begins the
process of "scopirn!" the environmental inpact
statement. 40C.F.R. 1501.7. Scoping is the act
of identifying the environrrmntal issues to be
discussed in the impact statement. The public's
views are sought.

The next step is an internal one called the
"area identificatirxr. 30 C.F.R. tt256.26.
After reviewing the public's response to the
call for information and the scoping notice, the
Departrrmnt identifies the area to be studied in
the enVironrnnntal impaCt Statement. In
selecting the area, the Department considers
"all available envirornrmntal informatirnr,
multiple-use conflicts, resource potential,
industry interest, and other relevant
information." 30 C.F.R. 256.26 a! .

Once the area proposed for leasing has been
identif ied, the �inerals Nanagenmnt Service
 �4S! writes a draft environmental impact
statement. 40 C.F.R. 61502.9 a! . The draft is
presented to Federal agencies arxl the public for
carint. The public may crnmrent both in writing
arn3 at public hear ings.

After the crnmrmnts are studied, M4S revises its
draft and publishes the final impact statement.
The Departnent then decides which of the tracts
studied should be prrrposrx! for leasing, and
under what terms. This decision results in the
proposed notice of sale. 30 C.F.R. !�56.29.
This docurrmnt is published in the Federal
Register, and public connrmrrt is invited.

At this point, the ~ Lands Act ~ a
special reguirement. The Secretary must send a
copy of the proposed notice of sale to the
Governor of each state which may be affected by
the exploration arrd develo!nnent resulting fran
the lease sale. The Governor then has 60 days
in which to make reczerrendations cnr the size,
timing, or locaticnr of the lease sale. These
recorsrendations have a sIecial in4xrrtance. By
law, the Secretary nnrst accept these
recrnrmendations if he determines 'that they
provide for a rnmsonable balance between the
national interest arxl the well-being of the
citizens of the affected State." 43U.S.C.
l	345  c! .

After the Secretary considers the
recormrmrn!ations frcm the Governors, he decides
which tracts to offer for lease and under what
terna, This decision is reflected in the final
notice of sale, published at least 30 days
before the sale is to be held. The Secretary
rsrst explain in writing why he accepted or
rejected the Governors ' recorrnrendations.

When leases are issued, the lease sale stage
Canes to a close. At thiS pOint, lessees are
free to In r form only a limited range of
activities on the lease, typically, a lessee
will per form seismic surveys only. In any
event, no lessee may drill a well for oil or gas
until he has received approval of his plan of
exploration. 43 U.S.C. s 1340. The filing of
this plan rnaugurates the exploration stzrge.
The plan is reviewed by the rnrrS. Affected
states are invited to oorsrent. If any mtrvity
described in the plan affects a land use or
water use in the coastal zone, the state coastal
zone authority rmrst find that those activities
will be perforned in a rernner consistent with
the State's coastal zone management plan. The
Secretary mny disa~ove the plan and cancel the
lease if he finds that operations on the lease
"would probably cause serious harm or damage to
life, to property, to any mineral, to the
national security or defense, or to the mariner
CoaStal, or human environment." 43 U,S.C.
I1334  a! �!  Al .

If the lessee's exploratory drilling is
successful, it nnrst file a plan of developnent
and production before installing a prodrx:tr.on
platform. 43 U.S.C. i�351. Here begins the
develoInnent and production stage. The prooedure
for aHrroval of this plan is similar in part to
the rnre for approving exploration plans and in
part to the one for offering tracts for lease.
In particular, the Governors of affected states
are asked to make reccrnme&ations on the plan.
These recrnsrmrrdations nLrst be mxrepted unless
the Secretary fmds they do not r~ly
~ national and state interests. Here,
too, the plan may be disapproved and the lease
cancelled.

Before turning to my two examples, I rennt to
srnrnnarize Secretary Clark's innovations in the
 XS decision-making process. I know of no
better way than to let the Secretary speak for
himself, mr I will guote liberally from his
remarks to the rXS Policy Czrrnnittee in
Washington on Jmvrary 12, 1984:

"As for process, there will be srnrm changes
there also.

fhe Inrrpose Of these changes in offshore
leasing will be to increase state mtd public
participation, to identify and resolve issues
much earlier, and to better focus on areas where
the oil industry truly seeks to search retd
pr educe ~

Zhe current 5-year OCS oil and gas leasing
progrmn, designed to foster the discovery of
offshore hydrocarbon resourrms, has been
operational for about 18 rronths of those five
years. It involves area-wide offerings with
related changm in the presale planning process
which takes 22 nonths fran the call for
information on a prrnnpective lease offering to
the actual lease sale,

"We are rxrw at a juncture where the program
is maturing, and where we can take advantage of
our 18-months' experience to make adjustments.

"Here are the assumptions under which m are
operating and the proposals we are consider ing:



o The basic concept of area-vade
consideration still
has validity -- there is no reason to deiwrrt
frcm it at this
tram.

o A concerted effort will be maae to
avoid dragging through the 22-month planning
process those areas whece the level of
industry interest is minunal and where
conflicts exist with other uses. re. will
attempt to resolve state, enviccnrnental and
military conflict ~ns rich earlier
in the total pc<a:ess.

o He are proposing to make more key
decisions in the fourth ninth of the leasing
process whiW is the scage when the
area of Lemsing interest is defined foc
analysis ana review in a dcaft envicavnentai
impaot statement, If a given tract dOeS nOt
meet the essential tests of potential energy
value, versus other nniitiple use values,
such as fishing, military concerns or
envirornnentaL or scenic consideratiorm, then
a tract can be dropped fccm further
consideraticnt in that fourth rronth, If an
area does neasure up in its early analysis
of benefits-versus-liabilities, it would be
further analyarXI and refined at eaCh
decision stage -- or level -- in the
22-nxrnth process, This must tm done on a
case-by-case, sale-by-sale, basis since
every area is diffecent, scare unique.

our crannitment to resolve conflicts ana to
make the effort to settle conflicts as early
as Iosnible in the preLeane pruceSS.

o Interior 's rrirerais Nanagenent service
has Compieted negotiations on a Nemocanarnn
of Understanding with the Envircnmental
Protection Agency.

"Cat's hope that we can reach accord witn other
agencies, such as t4ga, without prolonged
negotiation.

"In short, I believe wm ail shoula work
CLOSeiy togethec foc the benefit Of our cOuntry
ana fOr the Amer ioan Cecpie. trnrereVer
burenuccatic walls hinder crasrnrnication, we nnjst
coi rect that situation....

In closing, I want to empnmize just a few key
points.

"We will give high pc iocity fo the Outer
COntinental Shelf program beoause it
essentiai to ouc national security, to ouc
ecorxxnic and our envirannentaL future,

"We ace making sane aujusbnents in tne
program so we will have fuLler state ana puoiic
participation, so we will have contributions
fran ail who have concerns, so vm can resolve
issues earlier anu so we ccwr get on with tne
appropriate exploration and c~ie
develoinrmnt.

o Cormmnicaticn will be strengthened by
periodically publishing a listing of
planning milestones, by refercing to sales
by narrm ard number, by reinstituting early
"scoping" meetings and by increasing the
~ of public hearings held on a draft
EIS. I plnxige to ccnnnunicate with the
states ana other affected interests oefore
the sales process begins and then
continuously ther eaf ter .

o To facilitate early balancing of.
hydrocarbon potential with envicornnentaL,
econanic, and defense interests, the oil and
gas industry will be ucgea -- expected -- to
tell us more precisely arrl at the beginning
of tne lrwnsing process, Were they wish to
Lease. It is essential that we know
industry'e tron pciorities. While we
recognize their inciication of pciorities are
propr ietary ard ccrtf idential, this
infornmtion aust oe made available to us if
we are to properly balance the multiple use
of the Cuter Continental Shelf.

o Industry interest, information gleaned
fran earlier sales, arrl bl% analysis of
ge~ysical information will te carefully
examined arri considered to refine the
original area of consiaeration into smaller
but pechaps more pcecise areas of Leasing
interest.

o nte are continuing to improve our
connnunications with other offices in the
Pedecal establishment involved in OCS
activity. Last July, Interior and the
Department of Defense enteced into a
menorandum of agreement. Ana now. with
Secretary Weinberger, I am ce-emphasizing

"We wi11 weireme ycur aaVioe, anO we will
work with states, with irxiustcy, with Congress
and with the full spnctrrnn of interest groups ro
assure that we achieve Ofw eneCgy prcauotiOn,
mile protecting tne enviccxnrmnt ana the quality
of lite in our country."

Ccneiaeratian of twO eranpies of OGS disputes
rsny ciacity both the pcccess ana the problem. A
public reLatiOne OOneultant wculd nO dOubt
criticize my selection. I could have chosen
shirung examples of our successes in resoiving
dieioteS, TwO recent SuCCeeeee are in leaae
sales 80 off southern California ana 87 in tne
Arctic Ocean, ruth held without litigation after
extensive coordination with state ana local
governnmnts. Insteaa, I have selectea two
enables because of their intractability. I
wiLL weiccsm your insights ano suggestions on
ways to resolve these two disprtes.

III. Dispute Resolution involving Oil ana Gas
Ceasing in tne North Atlantic

An oil and gas Lease sale schedulea toc tne OCS
North Atlantic Region in Septonber 1984 pcesents
a useful case strxty of the broad range of
conflicts tnat tave confronbed the Interior
Department in resolving disputes over ofishore
oil ana gas Laming. Tne prolapsed wction-
known as Sale 82 -- was a planned "sale" of
federal oil ard gas leases to private enecgy
crazies in an area of tne Nor tn Atlantic,
generally ottshore fran New York to Heine. A
"SaLe" Of LeaSes, I ShOuid re-emphasine, Oy
itself does not confer eithec exploration or
deveiopnent rights on tne Lessee. Rather,
fuctner extensive federal ano state review ana
a~coval of slecific pians of oiecwtions ace



required afteC fhe Lease saic before any
drilling, production, or trareportation may

The dispute over Sale 82 ance again ultimately
required resolution by the federal courts. In
fact, litigation initiated by the Ccnsnonwealtrr
of Massachusetts arri a coalition ot
envxrormrentaL arri fishing organizations nas led
to ten separate judicial opinions since Januar'y
1978, all relating ta North Atlantic OCS
Leasing. Significantly, every one of those
couct opinions has related only to a Lxel~~
xrrJunatxccr phase of Litigati<zr. NO court has
yet to address tne merits of a single issue
concerning  XS Leasing in thn Nactn Atlantic.

The controversy over Sale 82 is particularly
tcoublesone in Ligrrt of the clear crxrgressional
intent in passing ttm 1978 anmnarnents to the OCS
Larcrs Act Congress specifically cited the past
hiStary of injunctions, which had delayed
ofishore leasing, are! expcessea a desire to
avoid such Litigation in the future. Continuing
opposxCiun to OCS Leasing, at Least with respect
to ttm North Atlantic regicn, raises a question
as to whether the current statutacy strrc:tare
allows sutficient flexxbility for the Secretary
of the Interior ta conduct an in@octant, though
prelinu.nary, step in tne otfshore oil arxl gas
develaprrmnt pr ccess.

The range of carrpetxng cancecns Mich acose over
Sale 82 xs quite braw arxi involves at least
seven states, as many rederal agencies, the
Canadian gavecnrrmnt, and a braw rage of
private interests. To provide a framework for
analyzing both the disputes that arose and
Interior's efforts ta resolrn rnem, I propose to
examine tne "dispute resalutian" process in
three principal nodes; �! voluntary
negotiatian between Interior ark! the states and
other tederal agencies; �! actionS by Cangrees
involving the Legislative pcacessr and �!
Lxtxgatian through the federal courts arri the
International Cour t of Justxrx.,

To better rnrdecstarxl the issues tnat have
perpetrated a constant flow of litigation and
controversy tac the past decade, I first would
Like ta exanurm the history of the Interior
Departrlent's pcior eftorts at OCS L~ing in the
Nocth Atlantic. Then, I will focus on several
aspects of the recent propomrct lease sale which
may bear xmportant lessons tor the future of
dxapute resolution in this compLex and
controversial area of Law. I believe that this
comparison of Sale 82 with pcioi Nortli Atlarrtrc
sales illustrates t;wo ilnpar tant innovations in
the procedures used to avoid the rrx7ce
traditional nmthad of resort to Litigatian.
These ace  I! uae ot Congressional
appcopriations process to decide certain issues
previously left to the Secretary af the Intrmioc
and �! a comprehensive effort by the Secretary
Co negotiate reasonable solutions with other
partieS SeekirxJ tO Share jOint uae af tne
acemr. As we shall see, however, these two
innovations did not avoid cesar t to the 3udxcxaL
pcaaess with regara ta Sale 82

A. Prior r4orth At:lantic  ease Soxe
I 1 txgdtxoll

l. Saxe 42. Si.nce l.974, when the krtxvrr
embarked On an ezpan~ ano aoaeieratea L~
Leasing pragrenr, no geographic area has treen tne
subject ot continuing mntiuversy to tne same
degree as ttre North Atlantic. Ttre prrncxpaL
cancecn expresseu by opxxrrmnts at. Noctn Atlantic
lease sales has been trre need to protect tne
productive t'ienecy and otner important
bxoiagxcaL cesoucces of Gearges Bank and the
rest of the nbrth Atlantic ~ area tran tne
percexveu auverae etfectS that nught occur tran
ottsnoce oil ana gas drxxixng. Despite tx>th
presidential and congressional directives
instr uctilvI the Inter iar Department to nake
available all frontier areas of the OCS for
pOSSxble Leaaxng, only one uxl and gas Lease
sale has been helrx to date in trre torch Atlantic
rrk!xon Tnac sale, Lzxase Sale 42, wes held
Decermrec 1979 only after several years or:
detaiied environmental st&ice and pre- sale
planning, fallowed by two rounds of Litigation
whicn delayed the Sale tOr another 23 nonths.
AS XS tire Caee fOr all prairreed leaSe Sales, the
Inberxor beparunent oegan by peeper ing bot.lr an
EnvxranmencaL Impact Statement  NIS! to assess
the poSSible effeCts ot its proposed drii.ling
activities tnraughaut trre anticipateo 30-year
lite ot the praject. For Sale 42, the xrut.xal
proposal was ta otfer 206 tracts, ol
a�xraxirnately 57uD aces eaM. The Department
latex wltrldl ew 28 Of Chaee tr Mrs in response
to a State Department request, cased upon a
pending international tkrundacy dxsprte with
Canada in trre Gulf ot i4axne area. Following trre
CenkrVal Ot tneee traCtS, the remairung iXxrfliat
focused mainly an tne ability ot oil and gas
drilling ta Ca~iet With fianeries, The Lr.S.
Court ot Appeals far the First Circuit later
characterized this concern as "the possible
ispaCt of oil Contamination on the aquatic and
OnshOre envxiarmmnt." r4xSSaChuaetta V. Andrran,
594 F.2d 872, 874  xst Cxi. 9! .

�assachusetts filed crmints in resprnee to tile
dr alt htrv xcanmentaL impact Staterrmnt. Ttre State
rrxluested removal of certain tracts frrnn tne
Sale, baaed upOn tneir praXinu.ty ta tne Cxrast,
citing as its reason the possible danger at an
oil spxLL, Tnese crmrrents thus identxtxed a
precise area ot concern.

The first attempt to resolve this dispute was
~ through negotiatxans and cOrreapondenoe
at trre adnunistrative level. Secretary Andrus
agreed ta defer 12 af the 24 tracts nearest the
shore, in response to the State's request, but
pcaposed to offer the cerxxxnxng 12 tracts. In
Cespanse, the ~usetts 4overnar wrote the
Secretary "expressing his general satisfaction
Wite pragreSS an the Sale but noting three
rranaxning areas ox concern. ~usetcs v.
Andrrm, 594 F.2d at 878. The Governor c4quested
�! deferral of the renmining 12 tracts, �! a
caaaitlnent by Inter ior to pursue fuc ther
envxrarintax studieS and analysis belore trre
actual develorznent ot oil or gas, and �!
training program fac oil industry Imrsona L.

The Secretary, of course, was obligated to
consider these reccmmmndatians, as well as the
comments of the six other Statee patentxaLLy
affeCtea by nkrrtn AtlantiC leasing OIwratxanS.



Based ulxrn his staff's r~ndatians,
Secretary Andrua ultimately deleted 11 of the 12
remaining tracts and agreed to impose a ~r
of lease stipulations in order ta provide
further envrrarmental protectiOn, Thus, with
only one disputed tract remaining out of the
original 2G6 tracts, the Secretary' s
accorrnodation to the State's interests ~
virtually complete. The hope for an amicable
resolutiar, however, saon proved false, as the
process shifted quickly from one of cooperation
and negotiation to one of confrontation and
litigatiar.

Twa weeks before the sale, Massachusetts ard the
Conservation Law Foundation, an enviroimental
organization, filed similar lawsuits to enjoin
the sale in its entirety. Plaintiffs alleged
that the Secretary had violated six separate
federal statutes in proposirrg to conduCt Sale
42. Following a hearing, District Court Judge
Garrity granted a preliminary injunction three
days before the sale. He found that the
plaintiffs were likely to ~ with regard to
their claims under the CCS Lords Act, the
National Environrrental Policy Act, ard the
Administrative Procedure Act. Inter ior sought an
emergency stay of that injunctiar, which was
denied by the First Circuit on January 30, 1978,
just one day before the sale, in effect
postponing the sale until the injunction was
lifted. The court of appeals did agree to
conduc't an expedited hearing of the appeal,
Despite that pranise, the First Circuit did not
issue itS opinion on Interior'S appeal for 13
rrxrnths. At that ture, the court vacated the
preliminary injunction an grourds of rrxrotness.
A significant intervening event haI occurred,
according to the court of agyealsr with passage
of the OCS Lands Act Amerdments of 1978. The
court of a~als fourd that the enactment of
statutory arrerdments significantly altered the
entire OCS Leasing process. In sursrrary, the
legielative prOCeSS rendered the judiCial
proceedings moot, at least in part. The First
Circuit r~ the case to the district crourt
for fur ther hearings.

ln order to continue planning for the sale,
Interior prepared a draft supplemental KIS in
Nay 1979 ard again solicited crxmrents fran all
interested par ties. Fallowing consideration of
these ccrmrents, a final supplemental EIS was
issued in September 1979. A notice of sale was
published in early October rescheduling the sa3.e
for November 6, 1979. Plaintiffs, however,
el.ected to maintain their strategy of
litigaticn. They raised many of the same claims
which they had previously brought, as well as
additional claims urder the Endangered Species
Act The resalutian of the dispute ance again
was left to the judiciary,

This tirre, however, District Court Judge
MNaught denied plaintiff's motion for a second
preliminary injunction. The distr ict court
cited the court af appeals opiniar, which stated
that "it is left to the Secretary to harmonize
the interests of khe various resources wherever
they impinge upon one another....some adverse
effects on fishing in the coastal environs were
doubtless anticipated as the legislative
establishment af oiL spill and fisherrren's gear
funds indicates; but we think the underlying
assumption was that both sets of interests--

those cancerned with the preservation of the
fishery resource for future use by mankird, and
those concerned with securing the extraction of
oil and gas -- can be served. Where the two
sets of interests conflict, where Ierticular
mineral leases threaten particular fishing
interests, the Secretary rrust deterxu.ne which
interests must give wmy, and to what degree, in
order to achieve a proper balance."
Massachusetts v. Andrus, 481 F. ~. 685,
Citing 594 F.2d at 888. This statement
recognized a limited role which courts strauld
play in reviewing policy decisions involving
competing or potentially ccnflicting interests.
The thesis of the opinion is that Congress
expressly delegated those policy decisions to
the Executive Branch, not the Jrdiciary, and
vested the Secretary of the Interior with broad
discretion to balance sultiple use conflicts
through the pracedures rxxrtained in the OCS
Lands Act Amenchents of 1978,

Following Jrdge rrLNaught's decision rm Nrrvrmrber
5, plaintiffs irrrrmdiately filed a rrctian for
injunction pending appeal, which the First
Circuit denied ar November 6, 1979. The court
of ~ale sirrultaneously granted a temporary
stay of its own order, however, to permit
plaintiffs to seek errergency Supreme Court
f eview,

Plaintiffs then obtained a temporary stay from
Circuit Justice Brennan during the afternoon of
Navrmjber 6, forcing Interior once again to
postpone the sale. The full Suprrsre Court scan
vaCated the stay, hOwever, on Navrsrber 9, 1979.
The Supreme Court's action thus cleared the way
anrx. again for the sale. Because of the
Litigation-imposrd delay, Interior ance again
was forced to reschedule the sale, after 3D days
rx>tice, for ~r 18, 1979. Plaintiffs,
determined to exhaust every legal rerrmdy, then
filed an appeal of Jrdge lkSlaught's order
denying a preliminary injunction. That final
effort was rebuffed by the murt of a66reals,
which denied plaintiffs' appeal of the
preliminary injunction on ~r 17, 1979,
just one day before the sale.

Finally, Sale 42 wms held on ~r 18, 1979.
One hundred twenty-three tracts were offered mid
63 leases issued. The tublic received cash
bonus bids fran oil and gas companies in excess
of eight hundred million dollars, which were
deposited in the United States Treasury.
Exploration has occurred on only eight of those
Leases, each tirrre following careful scrutiny of
site-specific exploration plans which were
submitted by the lessees and approved by the
af fected states, including the l4assachuset ts
Coastal Zone Managerrent Of f ice. Ironically, the
state which fought so hard to prevent the
offering of leases was satisfird that the oil
coripanies could safely drill their proposed 176
wells without harm to the environment or the
Massachusetts' coast. The State's decision to
allow drilling to proceed proved to be
well-founded. Careful monitor ing of drill.ing
discharges occurred, and scientific studies have
demonstratedr at rrcst, short-term and localized
effects fran drilling olerations. No
signif icant adverse enviranrrmntal ef fects have
been dacunented. Rane of the eight exploratory
wells, unfortunately, yielded evidence of a
camrrercial accumulation af oil or gas. Ttre



disappointing results fran these wells soon led
to a fundamental change in the estimate of
available resources for the ant North
Atlantic lease sale, Sale 52.

2. Sale 52. Following the suocessful � if
greatly delayed � completion of Sale 42, the
Interior Departnmnt continued with preparations
for the next North Atlantic Lease Sale, Sale
52. This sale was included in the Five-Year
SChedule Of Oil and gaS leaae SaleS whroh
Congress cequired undec Section 18 of the 1978
anmndments to the OCS Lands Act. The schedule
was designed, among other objectives, to
distcibute equitably among all coastai regions
of the country the possible benefits ard risks
fran the OCS leasing ard development program,
which is so inpoctant to our Nation's national
intecest ard security. The steps in the
pre-sale planning process for Sale 52 were
generally similar to those taken for Sale 42.
The Interior Department issued a draft
Envirornrenta1 lnpeet Statenmnt in September
1981, received rnnnecous crnrrrmnts, and issued its
fina1 statcnrmnt in April 1982. Based upon the
recently conpleeed, but disappointing
exploratory drilling results fran Sale 42
tracts, Interior substantially lowered its
estimates of the most likely available oi1 and
gas reserves to just these peccent of the
earlier estimates.

Sale 52, ociginally scheduled for October 1982,
was delayed for five months in response to
litigation in California over the role of State
coastal zone management plans in OCS pre-lease
sale activities. Based upon a ruling of the
Ninth Circuit Court Of Appeale in a eaSe
involving a California sale, the Intecior
Depactrnent agreed to prepare "consistency
determinations" to address the manner in which
OQi leasing ard subsequent activities might
affect the coastal zoe. policies of affected
states. The preparation of these analytical
~ts thus provided another opportunity for
involverrent in pre-sale planning by
Massachusetts arnI the other North Atlantic
states.

Followirng Carpletion of the envirormmntal in@act
statereent, the process of formal consultation
with the states cxmrrrenced. That process was
governed by section 19 of the OCS Lands Act. As
1 explained earlier, sectirxr 19 requires the
Secretary of the Interior to consult with the
Governors of affected states and to ensure a
reasonable balance of national ard state
intecests in selecting the size, timing, ard
location of an OCS lease sale. Sale 52, as
initially planned, consisted of 540 separate
tracts. In his corIrrmnts submitted rxrdec section
19, the r4assachusetts Governor requested removal
of 103 of those tracts fran the sale. Interior
examined this request carefully and agreed to
defer 46 of the tracts in question,
Nevertheless, based upon promising geologic
prospects for hydrocarbon accurmrlation,
Secretary Watt decided to offer 50 tracts in
deep water, as well as seven tracts in submarine
canyons, which the state oiposed for reasons
relating to f ishing ccnrcecns.

Those seven canyon tracts represented the only
remaining area of dispute involving the
protection of fisheries. Many lease

stipulations were included to provide further
protection. Thus, negotiation had narrowrd
significantly the larger scope of the initral
disagceenent. Nevertheless, the State and the
COneeCVatiOn Lmc FOurdatien Onoe again invoked
the judicial process to assert their claim.
They again filed a lawsuit, seeking to enjoin
the sale in its entirety, this time citing four
separate statutory violations. Again, a federal
district; court judge in massachusetts issued a
preliminary injunction on march 28, 1983, just
one day before the sale, which was Inrstponed
pending the outcome of the litigation. District
Court Jrdge Razzone found that the envirormmntal
in@act statesent would require a supplenmnt to
analyze the casts and Mnefits of leasing rn
light of the lower oil and gas resource
estimates. Interior again aipealed that ruling
to the First Circuit, which upheld the district
court, with resixrct to his ~ firding. The
case wes r~ to the district court for
fuc ther proceedings in September 1983.

The timing of the court of appeals' opinion
posed a practical problem for the Interior
Departxrent. The court of appeals' ruling
essentially required that Interior erther
prepare a eu~lemental KIS oc e1se proceed to a
trial on the nmcits of the injunction, with a
subsequent appeal of the district court's order
likely, regardless of the outcane. At the sarrm
tine, however, Interior already hnd Crnermnerd
planning for the third North Atlantic lease
Sale, Sale 82, scheduled initially for February
1984. A new envirornrmntal inpaCt Statement for
that sale a3ready was being prepared. Wreover,
Sale 82 rnxrld include all tracts in Sale 52.
Secretary Watt decided, therefore, to cancel
Sale 52, rather than to duplicate effort by
publiehirn2 two substantially similar
envircnnmnrtal docunmnts sirmrltaneously.
Following the cancellation of Sale 52, Interior
nxrved to dismiss the perding litigation as
nxrot. Over plaintiffs' opposition the district
court granted Interior 's motion and dirnnissed
the case in April 1984.

B. Sale 82. Expansion of the Controversy and
Irnrovations Through Legislation and
Negotiations

Following the canoellation of Sale 52, Interror
concentrated its North Atlantic inrase Sale
planning cnr Sale 82, which was scheduled to be
the first lease sale in this aces in nore than
four years. The Department sought to take all
steps rmcessacy for a successful sale, without
litigation if Ixrssible. massachusetts and CLF,
however, renewrd their opposition whrnr Sale 82,
the first area-wide" sale in the area, reLs
prcpOSed. Although rxrch of the opposrtron to
Sale 82 rene based upon the large area originally
proposed foc offering, the area-wide leasing
concept has been approved in all resIects by the
District of Colurrbia Court of Appeals, which
upheld the Five-Year Pcogrmn over the objections
Of r4aesar~tts and CLF, among others, in
California v. Watt, 712 P.2d 584  D.C. Cic.

3!. The rxxrtrovecsy over Sale 82 no longer
was confined principally to the fishing ConCerns
which predominated in the two prior scheduled
sales, Both the geogra+ic aceas of the sale
and the means employed to resolve the looming
conflict erqearded.
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after r.eceiving carsrents on the geologic
potential for finding ail and gas, Intecior
identified a broad arm including 4366 blocks,
ac about 25 million acces. This area
enccrrpassr< many other uses of the acean and its
ceeourcee. Following the area identif ication,
one of the planning steps I described earlier,
Interior began to study possible envirornmntal
impacts arx! published a draft EIS Fran within
t!m Executive Bcanch, Interior soon received
requests ta rerrove l.acge areas of the OCS frcm
leasing, based upon possible conflicts with a
nanber of Cabinet- level depar tments. These
discussions were conducted during the pre-sale
proceSS thrOugh negotiations with the Department
of Defense  far submarine transit lanes!, the
Depar tment of Transpoctatian  for Coast Guard
navigation areas!, the Department of Carrrrecce
 for endangered species ard macine fisheries!,
the Depar tment of State  foc the Canadian
maritime ~y dispute!, and the
Envirormrental Protection Agency  for its crncern
over general effects af drillirxj!.

In additicxr, for the first tine Congress took an
active cole in designing the configuration of
Sale 82. Through the congressional
aggropriations pcocess, but without hearings or
widespread public debate, Congress enacted a
"macatacirmr" on QCS leasing in a number of areas
in the North Atlantic. Congress prohibited
leasing of areas within % miles of shore, areas
in the center of Georgee Bank, areas in grime
fishing grounds such as submarine canyons and
the Great South Channel  also inhabited by
whales an the list of endangered speCies!, and
vessel traffic navigation aceas administered by
the Coast. Guard. This maratacian not only
precluded Interior from offering those areas in
Sale 82, it also prohibited Interior even from
studying or proposing the possible inclusion of
these areas in any future OCS sale in the North
atlantic. Although that mocatorian initially
wae adopted only for fiscal year 1984, it
recently has continued in effect through a
continuing budget resolution for fiscal year
1985. The use af the legislative aI6rropciations
pcacess marked an innovation in the dispute
resolution process, although a highly
urdesirable one fran Interior's pecspective.
For the first time, COngreee, nOt the Secretary,
made decisions govecnirxr the scape of a North
Atlantic lease sale.

An examination of haw the Interior Deparbnent
sorx!ht to resolve the many carflicts which arose
in Sale 82 presents, I think, an interesthv3
exanple of the way in which federal agencies
increasingly are forced to operate in an era of
Carrpeting ueee fOr limited reSOurCeS. In
response to Interior 's draft envirarmmntal
impact statement, Massachusetts ard the
environnmntal groups had requested that a wide
range of additional "alternatives" to the
proposed sale be studied. There was no
agceement even arong these parties, however, as
to the appropriate "fisheries" alternative that
should he adopted. Environmental groups staked
out cer tain preferred areas, Massachueette and
the other North Atlantic States provided their
own srx3gestions, art  Federal agencies
responsible for protecting f isher ies suggested
still further possibilities. Interior analyzed
those requests ta select a reasonable range of
altecnatives to be studied in the final EIS.

Meanwhile, Congress enacted the one-year
noratorium that restricted OCS leasing in the
areas listed above.

Based u on the cxmrnents received and the
congressional action, Intecior revised its EIS
and, in Navanbec 1983, issued what many cc itics
of the  KB leasing program have described as a
comprehensive, excellent analysis of the
envirarmrentaL effects of oil and gas leasing in
the North Atlantic over the next 30 yeses. Of
paCticular rote, agenCieS SuCh as the National
 Meanie and Atmospheric Administration within
the Department of Casrmrae and the Knvicarmmntal
Protection Agency both praised Inter ior's final
EIS. Othec federal agencies, however, requested
deletion of additional areas in an eftort to
further reduce oc eliminate concerns aver the
area proposed to be offered.

In January 1984, a further series of innovative
steps was taken by newly appointed Interior
Secretary William Clark in an effort to defuse
o~sition to oil arK  gas leasing and pcarote a
balanced OCS program foc the future. Even
though the Suprarm Coact ruled in January 1984
that Interior's lease sales were nat subject to
the "consistency" requirement of the Coastal
Zone Management Act, Secretary Clack voluntar ily
extended a further opportunity to cxxrsult with
the states and all parties oanaeivably affected
by Sale 82 and several other scheduled lease
sales concerning coastal zone and other issues.
In particular, he indicated that he would renew
consultation with the states and seek a nore
precise indication of areas and priorities of
oil and gas industry interest within the
area-wide leasing context.

Interior proceeded during 1984 to consult mare
extensively than ever before with ~ of the
North Atlantic states, as well as with those
representatives fran the oil and gas industry
which had expressed an interest in rXS leasing
in this area. Fallowing a period of several
nonths to ~lish the Secretary's policy
objectives, the Deparbrmnt of Defense and
Interior negotiated uncrer their fornal
Memorandum of Agreement to renove certain blocks
of is6xrrtance to sutsmrine operations in the
North Atlantic. Interior agreed, at the
Deparbrmnt of State's request, to delay any
lease offering for blocks subject to
international mac itirrm ~y dispute between
the United States and Canada, pending the
outcane of the International Couct of Justice
ruling on that issue. Interior also agreed to
delete blocks on part of Georges Bank, based on
a balancing of fisheries and oil and gas
concerns, in cesIonse to requests fran Maine and
~usette. As a cesult of these
negotiations, Interior proposed a reduced 1m'
sale in April 1984, including 2,469 blocks
 about 14 million acres! .

Under section 19 of the KK Iands Act, of
course, the gavernors then had an opportunity to
cequest further changes in the size, timing, or
location of the areas to Im offered. Res@maes
fran all seven governors were received,
consideced carefully, and, in almost all. cases,
ultimately accepted. For the first trxm,
however, Maeeachueetts requested that hundreds
of additional blocks be crsroved fran the sale,
so that na leasing cauld coeur in water depths
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less tlran 400 neters. That request, if adopted
in lull, would preclude any prospect af North
Atlantic oil or gas production foc many years,
as no production has yet ocx:urrcd in water
depths gr eater than 400 meters in any par t of
the United Statee QCS. Inter iar met with the
Governar's representatives an August 7, 1984, in
an effort to understand the State's raw position
and determine whether a conrpramiee Cauld be
reached. The State indicated, however., that the
Governor's request for deletian of all blacks
within the 400"meter "isobath" was final arel not
subject to negatiatiar. Inter icx concluded that
there simply was na basis in the record to
accept the Governor's request in its entirety.
The Secretary did agree, howeverr to defer 293
blocks at Massachusetts' request, based on a
careful balancia3 of fishing with energy
cxrncerns. The only blocks left in the sale were
those Mich the oil and gas industry had
identified aS being of the highest priority.
Mateavet, many other "high prior ity" blocks were
deleted fran Sale 82 because of the Secretary' s
decision to favor fishing interests, despite the
evidence before him that no significant damage
to those interests would occur if those blocks
were leased ard exploted. Interior concluded
that the many defecrals already adopted, several
additional requests frcm Massachusetts which
were accepted, ard the excellent environrrmntal
recocd of the OCS program would pcavide moce
than adequate protection for the ilrpor tant
fiahery resources for th. North Atlantic,

As a result of this consultation process,
Interior accepted virtually all of the requests
by the governors of the other six states. The
Secretary also accepted the vast majarity of the
deferral requests fram Mass~usetts, as well as
all af its suggestions for additional
envirorIrmntal protecticn, which then were
incocporated into the Final Notice of Sale.

As noted, several federal agencies also
continued to negotiate with Inter ior following
the Proposed Notice of Sale. The Coast Guarcl
requested that 32 acMitional blocks be remaved
fran the sale pending the completion of its
vessel traffic study in this area. Because the
Canadian boundary dispute in the Gulf of Maine
was unresolvedr the Secretaryr as he had
promised the State Department in his decision on
the proposed notice of sale, split Sale 82 into
twa pnr ts and delayed any offering of blocks in
the disputed area until the IC3 had ruled.
Through this lengthy process of acnxrrrrrradatian
and neqotiatian, the dispute with Massachusetts
had been narrowed to only 149 blocks out of the
or iginal sale area of more than 4,366 blocks.
I n shor t, of the lar ge Nor th Atlantic ar ea
proposed initially far Sale 82, Part I, Interioc
and the State disagreed only with respect ta a
mall percentage of the blocks in questicn, and
xmny concessions had been mm3e to protect
fisheries. The original area-wide proposal of
4,366 blocks had been whittled down to 1,138
blocks in tbe sale scheduled for September
1984.

Qnce again, however, the negotiating process
failed to resolve the differences between the
patties. Once again, Massachusetts filed suit,
along with Conservation Iaw Foundaticn, seeking
not merely ta remove 149 blacks, but to pcevent
any sale, in any form whatsoever, frcm

occurring, Cece again, District Court Judge
Mazzane granted this request in full, issuing a
preliminary inlunction that would Lrcevent
Interior tran taking any action untiL, at a
mtnirnumr yet anOthet EnVitOnmental IrrPaCt
Statement had been prepared.

Even tefore the announcement of that. injunction,
however, another significant and wholly
unexpected develafmrent occurred. Nat a single
oil or gas ~y submitted a bid for any of
the 1,138 b1acks available in Sale 82. The only
bids received by the close of bicrding deadline
an September 25 were 149 aids from an
environrrmntal group, Greenleace, which is cne of
the plaintiffs seeking to jicevent the sale,
BecauSe na Canpany had bid, Inter iar cancelled
the first part of the sale which had been
Scheduled for September 26, 1984. The future of
Sale 82, Part II, involving the blocks
previously subject to the international ~y
dispute with Canada, is under study.

C. Reflections an the CCS DiSpute Besalutian
Process

The past Several years have Shown a substantial
expansion in the disputes surrounding Interior 's
OCS leasing efforts, particularly in the North
Atlantic. Congress clearly defined the national
interest in 1978 by mnending the QCS Lands Act
to pcovide multi-staged decision-making and to
avoid the str can of lawsuits and injunctions
which delayed QCS leasing during the 1970's.
That stream, however, has swelled during the
last six yeats. Bc@ally troubling is the recent
COngreSSional praCtiCe Of rmlaating an
appropriations rrrrratorium, usually an an interim
or emergency basis, to preclude Interior frcm
leasing and conducting pre-lease planning
activity, The first such effort affecting the
North Atlantic was for Fiscal Year 1984 and
occurred without adequate hearings to consider
the consequences The Interior Depat trrmnt under
Secretary Clark has atgued vigorously, but so
far without much success, against a continuation
of this rrcrratorium, Qne nmy fairly ask, if
Congress is carrpetent to ba1ance the competing
interests in the North Atlantic each fiscal
year, should it not display the courage of its
convictions and perform the telancing fully.
That is, after deciding what blocks cannot be
offered, it shauld then direct that the
rrslraining be offered, Subject to the Safeguards
in the Department's regulations and lease
stipulations. A Congress w3.se enough ta say
"no" should be txave enough to say "yes."

The QCS leasing program rmist live with a vast
array of aanpeting intetests for the ocean' s
multiple uses and resources. The negotiations
process generally has worked well. between
Inter ior and other federal agencies. The
section 19 prcxm.ss with the states also has
succeeded in many regions of the QCS. In the
North Atlantic, however, the combined effects af
a congressional rrxrrator ium, unyielding
opposition fran Massachusetts and certain
enviroanental groups, and the all-tao-easy
resort to preliminary injunctions by the federal
courts have prevented the Interior Department
fran fulfilling itS StatutOry mandate under rare
1978 QCS Lands Act. The dangers of energy
corrplacency in this nation are le.ll-dacurrented

our exper ienoe irl the 1970 's.

12



13

The Inteciar Department and Secretary Clark ace
pcepared ta eirback on a new era of cooperation
ta negotiate satisfactory pre-sale resolutions
to policy aifferences.  rb hope this invitation
will be accepted.

IV. Dispute Resolution Involving Revenues fram
Leases within Three Miles of a State's Submerged
Lands

Section 8 g! of the OCS Lands Act concerns the
division of revenues fram certain leases an the
OCS. Disputes aver dividing OCS revenues are
almost as old as disputes aver the ownership of
the OCS. In 1953, when signirx! the Submerged
Lands Act, President Eisenhower made clear his
view tlat OCS lanct: "should he administered by
the Federal Gavecrmment and incan» therefrom
should go into the Federal Treasucy." His
opposition ta sharing revenues, and pcesrnmably
other factors, prevented earlier proposals to
give coastal states 37 1/2% of OCS revenues from
being renewed in th debates over the 1953 OCS
Lands Act. See e.g., H.R. Rept.. No. 2078, 81st
Cong., 2d Sess. �950!  H,R. 8137! . I believe
it fair to say that Congress regarded its
quitc1aim of submerged lands to these states as
an aipcapr iate substitute for revenue shee ing.
In any event, the 1953 OCS Lands Act, in 89,
required that all lease revenues be deposited in
the Treasury as "miscellaneous receipts." Ho
revenues were ta be shared.

Revenue sharing becan» an issue again in the
mid-1970's as Ccngress considered amerx!ments to
the 1953 Act. For example, in 1974 the Senate
Casmittee on Interior ard Insular Affairs
reported favorably an the praposrd energy Supply
Act, Mich would have established a "Coastal
States Furd" in the Tr~ucy. T!e Fund was to
be funded by 10' of OCS revenues, nat to exceed
$200 million pec yeac. The Secretary was to
award grants to compensate impacted coastal
States foc the full cast ot any environmental
effects ard social arm! ~uc impacts of
offshore oil and gas explacatiar, development,
ard productible." S. Rept. Na. 93-1140, 93rd
Cong., 2d Sess. 119 �974!.

But by 1976, the Congress decided not to use the
OCS Lands Act as the vehicle for helpirx  States
"deal with the impact of offshare development
and praducticn," choosing inste& ta help them
through an»ndrmxrts to the Coastal Zone
�anagenent Act. H.R. Rept. Ho. 94-1632, 94th
Crcrg., 2d SeSS. 55-56 �976!  Conf. Rept. rm S.
521!.

At the same tine, the Ccnference Ccrsmittee
reviewing the proposed amendments to the OCS
Lands Act examined a new pravisiar, one applying
only ta Federal tracts within 3 miles of a
state's submerged lands. That  xavisian would
have required the Seccetary ta offer a governac
"the opportunity to jointly lease any
area...which he concludes, in consultation with
the Governor...may contain a field, geological
structure, or tcap which may be located within
bath federal and state awned lands." Id. at
17. If the Secretary ard Gavecnor could not
agcee, the Secretary would be free ta lease the
Federal tracts anyway, but would have ta deposit
a lease revenues in an escrow account until the
SeCretary ard the Governor agreed On "the prOper

rate of payments" to the State and Federal
Treasur ies. Id. at 17-18.

For the purpose of this canferenae, the most
interesting thing about this new proposal was
that it pcavided na mechanism far resalvirig
disputes aver how the money should be divided.
This paint was not lost on Secretary Andcus in
1977. On r4ay 10 of that year he filed a repoct
with the House af Representatives on H.R. 1614,
a bi11 substantially the sane as the 1976 bill.
The report explained his concern about the joint
leasing saba»; he feared it would rnrdermine his
authority rnrder the Act. Sa he proposed revised
language eliminating any reference to joirrt
leasing. I,n its place, the Secretary would be
crxtuiced ta offer the Governor an agreernerrt for
the "fair and equitable division" of lease
revenues fram tracts within 3 miles of state
submerged lands, If the two could rot agree,
the Secretary was to place the lease revenues in
a siecial account until they reached agrerment,
oc until a Pederal district court determined the
"fair and equitable" division of the money,
With a few minor changes, Secretary Andrus' Hay
10 language was enacted by Congress the
following year .

The details of the procedure Congress enacted to
resolve disprtes under  ! 8 g! are war th
considering. The first paint to note is that
Congress tied the procedure into the Interior
Departnent's pcacedural steps in planning for a
lease sale. Thus, the first step in the 8 g!
procedure is for the Secretary ta send the
Governor a mountain of infacnmtian "at the tine
of soliciting naminations for the leasing of
lande "jl As erplained earlier, this soliciting
of naminatians is what Interior does in its
"call for information" for a lease sale, and it
occurs at the beginning af the lease sale
process. 30 C.F.R. �256.23, Msxt, aftec
receiving naminations fran industry and the
public, the Secretary must tell the Gcvernac
whether he intends ta consider including any
8 g! tracts in the lease sale, lf so, he must
then consult with the Governor ta see whether
any of the tracts "mey cantain cne or nore oil
ar gas pools ac fields" underlying state and
federal seabed. If the Secretary then decides
to offer any 8 g! tcacts containing a pool ac
field in carson with the State's seabed, he aust
offer the Governor an agreement ta divide lease
r'evenues fairly and equitably between the State
and Federal gaVernnent,+2 The Department mmkes
this offer at about the tine the Department
publishes the proposed notice of sale. See 30
C.F.R.  ! 256.29.

Once the Secretary has made the offer, the
Gavernor has 90 days ta accept oc re3ect it. If
he accepts it, lease revenues will be
distributed in accordance with the agreement.
If he rejects it, the Secretary ney still D~
the 8 g! tracts; but he must place the revenues
"attributable ta [carrron! oil and gas pools" in
a separate account in the Treasury where the
money can earn interest,

But the procedure does not necessac ily encr with
the lease sale. The Secretary and the Governor
can continue their discassians after the lease
sale and, upon agceen»nt, can withdraw the money
fran the special account. Or either official
can sue ta have a Federal district court



determine the "fair and rrtuitablev divisionof
the money.+3 This, thet, is Congress' idea of
how one should resolve disputes with a Garernar
aver the fair and equitable division of 8 g!
revenues. Experience has shown that this
procedure is at best ineificient, frequently
pointless, arr! at. worst likely to foster
Controversy. A sursnacy of that exper ience may
be helpful. Section 8 g! took eftect on
Septerrbec 18, 1978, Wile Mr. Andrus was still
in office. The first and principal issue he
faced was to deternu.ne what a "fair and
equitable" division of revenues shou!d be.

Secretary Andrus, of course, had no trouble
resolving what the phca~ "fair and equitab!e"
meant, for he was ite author. He he3 explained
it to the House in his May 10, 1977, letter:

Under existing law revenues fram leasing the
Outer Continental Shelf must be paid into
the Federal Treasury. However, there are
instances in Wich a pact. of this revenue
trey have been derived fran oil and gas
drained fran State land. rrrk believe any
loss of resource or cevenue by states in
such a situation should be remedied. A
statutary pcavisian specifically covering
this situation would enhance the
Federal/State coacdination of development in
adjacent areas in addit:ian to that pravided
elsewhere in the arrrendrnents. Additionally,
it waulri reduce the likelihood of costly and
tinm-consuming 1 itigatiat.

nm favor a provision which gives coastal
states fair and equitable compensatian for
oil and gas Wich is pcodr»ed through wells
in the Federal areas adjacent to then, but
which is derived from State lands. H.R.
!rept. No. 95-590, 95th Cong,, 1st Sess.
219-20 �977!.

As Secretary Andrus saw it, the purpose of > 8 g!
was to protect the coastal states from
"drainage": that is, fran having federal wells
in camnon reservoirs produce oil and gas fram
both sides of the boundary lir». The remedy for
this problem was therefore quite simple. It
called for the use of a Legal procedure called

unitizatiat." S~ly put, unitizatien is a
procedure for making two ar mare lenses inca one
lmse.4/ As a part of this procedure, the
parties agree on a formula for dividing the oil
arx! gas to be peed~. The formula makes sure
that the State gete the Credit � and the
money--for the oil and gas fran its lands, even
when it is brought ta the sucface by a Federal
lessee.

So Secxetacy Andrus began the pcactice of
offering the Garernors befoCe each sale an
agreement to unitize any camnan reservoirs +5
which may be discareced an the federal tracts to
be leased. It should be noted that tztdec a
unitization agreement the federal gavecrnlent
would never pay the State anything directly.
Production would first be divided among the
lessees, who would then pay royalties to the
State and Federal govecrm»nts. The State of
Alaska agreed to this as fair and equitable in
the first Federal sale in the Beaufort Sea in
1979, Six other states, and Alaska since 1979,
haVe deClined ta aX:ept this offer, As a
cesult, a~oximately 55.3 billion was in the

si»eral 8 g! account in the Treasury as of
September 1, 1984.

Twa stares, Texas and Louisiana, filed suits in
Fedecal courts in Duly 1979 ta have judges
determine wtrat a fair and equitable division of
revenues should be. These states presentecl an
array of theories to justify their claims to a
1arge share af 8 g! cevenues. At the Least:,
they said, they were entiti.ed to campensation
for drainage of their oil and gas. But in
arMitian they clabned a right to compensation
foc the onshore effects of <XS exploration and
pcoducticcr. These effects were said ta inclrxL
hacrn to the environment and stress on the
infrastrtx:tare of local camirnrnities.  Left:
unn»ntioned were the beneficial effects to the
states of increased erployment and taxes.! And,
in additicn, the states claimed a right ta share
in the gains  and to be canpensated foc the
losses! resulting fram the indep.ndent leasing
prOgrams of the State and federal govecnrr»nts.

This last point requires same elaboration. !e»n
LenSing in the Gulf Of n»xiCO, TeXaS, Lauieiana,
and the United States historically have relied
heavily on "bonus bidding." Undec bonus
bidding, each bidder submits a sealed bid
offering ta pay a "bonus" to get the rights to
lease a given tract. The lease goes ta the
bidder offering the highest bonus. %tat a
bidder will pay as a bonus is influenced by rrmny
things, but a bidder generally will nat pay more
than the present value of the lease to him. The
present value is influenced by the amount of oil
and gas he expects to produce and sell, by
expected prices, interest rates, and costs, arxl
by the probability that. he might not find any
oil or gas on the given tract.

Ta assess this probability, the bidder gathecs
information about the geology of the tract and
of the regicn. Much of this information canes
fran wells drilled on nearby leased tracts. If
the information fran the nearby weLLs suggests
oil or gas may be present, the bidder may bia
mare. If it suggests little or no oil oc gas,
the bidder won't bid.

'Dmras clain»d that Federal bidders used
favorable infornmtion fran we11s an the 'Texas
side of the boundary when bidding on aerta.in
Federal tracts. As a result, said Texas, the
bidders paid Interior mace than they would have
without information fran drilling On the Texas
side of the bourdmy. Therefoce, said Texas,
the Federal Government received a windfall by
letting Texas lease its neighboring tracts
first. This windfall is called "bonus
enhamesmnt " Louisiana, on the other hand,
~izes the opposite phenomenon. It
ex»plains that in certain areas Interior leased
first, but drilling showed that rxr oil or gas
was pCeeent. C~ntly, no one would bid an
the Louisiana tracts. Louisiana wants to be
canpensated for bhe rlney it might have received
if bidders had mistakenly believed oil or gas ta
be pcesent. This alleged loss is called
"condermtatian." At this writing, it remains
unclear whether the Louisiana cour t will permit
the State ta present evidence of cartdermtation at
tr ial.



Rather than tracing the course of the
Litigation, Let ee place it in a different
perspective: what situation did Secretary Clark
face when the B g! issue we~ him to the
Inter ioc DeImctment? The situation by the
spring of 1984 was this, The Federal district
court for the Eastern District of Texas had
cecently issued its ruLing. 'l' he court found
that the Federal Governm nt had in fact received
a windfall in bids on certain tracts. It gave
Texas half of that windfall: $215 milliai.
With interest, the award exceeded $330 miliicm.
He denied most of Texas' other claim. Three
months later, the court in Louisiana adopted the
Texas court's !.egal rulings, but sina no trial
had yet been held, no nancy was awarded then.
In the meantiza, five other states hmi potential
claims to 8 g! money, and seem were hinting they
might file suit.

In April 1984, a few days before lease Sale Bl
off Muisiana, newly-electra  Governor Edwards of
that state indicated a willingness to negotiate
an the 8 g! offer made for Sale 81. But no
agreement could be reached in the short tine
before the sale. Louisiana filed suit to enjoin
the sale. Ita effOCt failed. Three months
later, after Governor White of Texas rejected
Secretary Clark's offer to give Texas ore-sixth
of the bonuses frae SaLe 84, Texas sued to
enjoin that sale. It too failed. %Rile both
states were unsuccessful, we viewed this turn of
events with deep regret. Section 8 g! was
turning supporters of the RX leasing program
into opponents.

Because of the importance of the OCS progrmn to
this naticm's defense arel econaeic security,
Secretary Clark made the resolution of the 8 g!
issue a top pciority. His staff briefed him on
the States' legal theories, the Litigation
risks, the burdens of further lawsuits, the
rulings of the two district coucts, arx  othec
considerations. After weighing these mattecs,
be decided co offer the states the following
agreement as a ccmpcazise: 6/

The states would receive 16 2/3% of the
bonuses and rentals prop.rly in the
special account.
The states would share in royalties
throix!h unitization agreements
general ly,

This offer was made on August 8 in letters to
the governors of the five states not in
litigation. Qn that day I asked the Justice
Department to extend an identicaL offer to Texas
and Louisiana.  Under Fedecal Law the Attorney
General has final authority to sett1e Litigation
to which the United States is a patty.! Later
that zcnth I met in Denver, Colocado, with
representatives of Alaska, Alabama, California,
Florida, Louisiana, arr! Texas to answer their
questions about the details of the offer. On
August 31, 1 sent them "the fine print:" a
detailed, 10-page draft agreement foc resolvinq
the 8 g! dispute. As of this wc 1.tinge no state
has accepted the otfer.

The draft agreement represents our best effort,
under the terms of the Secretary's offer, to
create a procedure to keep future 8 q! disputes
out of cour't. Foc as the secretary told the
Governors co August 8, "[t!his [B g!! Litigation

promises to continue such Longer, dezrxmtratinq
again that litigation is very slow, very
expensive, and very uncertain.

Cbe possibility we considered was to try to
estimate the extent to which each state had
enhanced Federal bonuses on 8 g! tracts. As you
might sus!mct, given the dozens of factors that
affect a bid, this effort would have taken
years; and each state could be expected to
dmllenqe evecy assumption our analysts would
make. We decided not to travel that tortucxis
path. Instead, we selected a formula that was
as urxxeplicated as it was unociginal; one
giving the states one-sixth of tcnuses and
rentals. This figure waS apprOximately halfway
between what we had lost in the Texas triaL
court and what we ex ected to lose if the Andrus
intecpretation were upheld. Fuctherrmce,
cxe-sixth is a traditional royalty rate in
Federal and private oil and gas leases.
Although, as I noted eaclier, no state has
~epted this offer, I know frcm the Denver
neeting that all ot' the states prefer a fixed
percentage to the calculations and involved in
computing bonus enhancement.

As for the shacing of royalty revenues, the
Secretary has offered to share them when needed
to ccmpensate the State for drainage. As
Secretary Andrus did, we consider unitization to
be the preferred device to protect the state
from drainage. But we recognize that
unitization is not always possible or desirable,
So we have also offered the states what we call
royalty-sharing agceements. Under these
agreements, ownership of oil and qas in camson
reservoirs would be detecmined as it woulci under
a unitization aqreeaent, but the Federal
Government auld pay the State directly.  As
explained above, under unitiZatian the Federal
Goverrnm.nt would not pay the state directly;
rather, payment to the State would come from the
state's lessee.! we have also proposed w mt we
call royalty-offset agreements to ~nsate the
Federal Government fran drainage by the State' s
lessees.

Drainage, of course, requires extensive
geological analySiS. Ia. know frcm our long
experience with offshore unitization agreeum nts
that geologists, geophysicists, and reservoir
engineers can disagree honestly and wildly over
the interpretation of the sane data. This is
understandable when we realize that they rmst
make scientific judgments about the geology of
thousands of acres using information frcm a well
that is little wider than my two fists clenchecl
togethec. So we have proIesed binding
arbitration to resolve disputes between State
and Federal experts. The acbitrator, referred
to as "the ixpartial expect" in the draft
agreement, mist be a "professional Ietroleum
engineer or geologist, or recognized university
professor with a working knowledge of and
experience in unitization matters." The method
of selecting the acbitrator is familiar:

The State and the Department will each
suggest three names. If agreement carinot be
ceached on any one of the six names, each
party can select two names foc elimination
fccm the list. The impartial expert will be
selected randomly frcm the remaining lwo on
the list  flip of a coin, drawing, etc.! .
 Draft agreement 4 LS.!
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Mast importantly, "the parties agree to ~ept
the findings af the impar t iaL exper t as final
arx! bindihg."  Draft agreement, 1 15.!

While I do not suggest that it took a genius Ca
think of these alternatives to the Courthouse,
it tOOk Considerable Courage for Secretary Clark
to propose them; arxi they represent an
innavatian and, in our view, inpravenmnt cn the
procedures created by Congress.

I earlier suggested that section 8 g! was not
effiCiently deSigned to suit itS gOal. This is
true whether orle agreeS With Searetary Andrua ar
the State of Texas over what is "fair and
equitable." For if the purpose is to compensate
the state for drainage, thrarngh pre-lease
agreerrmnts r.ather than litigaticn, is not a
statutorily specific formula a mare effective
nmchanism for pre-lease sale agreenmnts?
Ordinarily, we need not begin talkirng and
trading information until the Federal lessee
files his plan of development and producticn.
Arrl if the purpose is to Let the state share in
bonus enhancenmht, we Shoulrtr't waSte Our tirrm
negotiating until after the Departnmnt acaepts
the bids. Ikrtil the bid is accepted, there is
no bonus to be enhanced or shared. Furtherrrxrre,
the statute ought ta require, at the least, that
the state and Federal Government share
informatian about the results of bidding.
Currently, it says nothing about bids or bonus
enhancement.

The inprecision of section 8 g! has left certain
coastal states free to petition the courts for
what Congress refused to give than 6 years ago:
a general DCS revenrn.-sharing schenm. And if
DCS revenue-sharing in scnrm form is thought to
promote the welfare of the republic, its purpose
arrl amount should be determined by the
Congress. I crxrcur with much of Judge parker 's
assessment in the Texas case when he wrote:

"The court finds as a matter of fact that
the  XSIA iinlxXSeS an onerous burden upon a
district court; taxing ta its maximun limit,
the Court's ability ta function as a fact
finder. Cases like this one are
exa.ptionally inscrutable, requir ing an
eXhauStiVe ard detailed examinatian of
laoyr inthian technical data. The ccnfidence
of the Congress in the soI4ristication of
district courts ard their ability to reach a
"fair and equitable" solution provides
little solace while the Court is inmersed
literally far rnantbS, in a Swirling nxrraSS
of petrolerzn engineer ing, geaiagyr
economics, histary, and statistics,
superimposed over prirlCiples af equity.
%xeaver, these difficulties are inherent to
the nature of the subject, arx  would not be
appreciably reduced if the Court on1y had to
calculate a "fair ard equitable" division of
8 g! revenue insofar as drainage is
concerned, Ard though appointment of a
Special �aster, pursuant ta Rule 53,
Fed.R.Civ.p., might be thought to prcvide a
solution to this problem, it is but an
illusory remedy. It is simply unrealistic
ta expect a district court to fird a single
individual, willing to serve as a master,
who is sufficiently well versed in
~ics, petralernn engineering, geology
and statistics.

Political considerations aside, assed ulx>n
the evidence produced in this case, it is
irrefragable that an aLterative method of
dispute resolutian in these 8 g! cases is
necessary. To that end, conpulsory
unitizat ion by wtiich bonus, royalty and
other revenue could be divided, Ixrrsuant ta
a statutorily identified farrarla, would
provide a much better, more practical,

I t' . 'll. 5 ~tf th
1nterior, 580 F. Supp. LI97, 1.223-24  E.D,
Tex. 1984!, anal fiLed July 20, 1984.'

I applaud the purpose of this conference Ln
Seeking alternatiVe diepute reSOlutiOna in
coastal zone and continental shelf matters. I
give it to yau as the experience of nrrre than 45
years as lawyer and judge that the courtroom,
with all of its limitations af pleadings, and
parties, and restrictions of remedies is rreither
the place nor the way to solve many of tne
issues which arise in the coastal zone and
continental shelf areas. I arxmnend yau for
trying in a professional way to seek and fir@i a
better way,

1 "�! At the tine of soliciting nominat.iona
i the leasing of lands within three miles of

the seaward boundary of any coastal State, the
Secretary shal.l provide the Governor of such
State�

 A! an Ldenti fioat ion and schedule of the
areas and regions proposed to be offered for
leasing,
 B! all information concerning the
geographical, geological, and ecological
Chai'SCtei" 1S'tiCS Of SUCh regianS;
 C! an estimate of the oil and gas reserves
in the areas proposed for leasing; and
 D! an identification of any field,
geologica1 structure, or trap located within
three nules of the seaward boundary of. such
coastal State, 43 D.S.C." 11337 g! �! .

2/ "After receipt of rnaminatians for any area
of the outer Continental Shelf within three
miles of the seaward boundary of any coastal
State, the Secretary shall inform the Governor
of Such Coastal State Of any such area which the
Secretary believes should be given further
consideration for leasing. The Secretary, in
consultation with the Governor of the coastal
State, shall then determine whether any such
area may contain ane or nore oil or gas pools or
fields underlying both the outer Continental
Shelf and lands subject to the jurisdiction of
srx% ~te. If, with respect to such area, the
Secretary selects a tract or tracts which may
contain one or mare oil or gas peels or fields
underlying both the outer Continental Shelf and
lands subject to the !urisdiction of such State,
the Secretary shall offer the Gavernor of such
coastal state the apportunity to enter into an
agreement concerning the disposition of revenues
which may be generated by a Federal lease within
such area in order to pernut their fair and
equitable division between the State and Federal
Goverrnnent.' 43  !.S,C,  r 1337  g! �! .



Q3 "Within ninety days after the offer by the
Secretary pursuant to paragra!fr �! of this
subsection, the Governor shall elect whether to
enter into such agreement and shall notify the
Secretary of his decision. If the Governor
accepts the offer, the terms of any lease issued
shall be consistent with the pravisions of this
subchapter, with applicable regulations, and, to
the maximum extent practicable, with the
applicable laws of the coastal State. If the
Governor declines the offer, ac if the parties
~ agree to term concerning the dispasitirzr
of revenues fram such lease {by the tine the
Secretary determines to offer the area for
lease!, the Secretary may nevertheless proceed
with the Lensirw3 of the area."

"Notwithstanding any other provision of this
subchapter, the Secretary shall deposit in a
separate axmnt in the Treasury of the Ikrited
States all bonuses, royalties, arr! other
revenues attributable to oil and gas pxris
um!erlying both the outer Continental Shelf and
sutnnerged lands subject to the jurisdiction of
arly coastaL State until such tine as the
Secretary and the Governor of rnrch coastal State
agree cn, oc if the Secretary artd the Governor
of such coastal state cannot agree, as a
district court of th. United States determines,
the fair and eguitable disprsition of such
revenues and any interest which as accrued and
the pc~c rate of payments to be deposited in
the treasur ies of t!m Federal GOVerrZMnrt and
such coastal State." 43 U.S.C. 8 1337 g! �! and
�!

Q4 "'&itization' is an agreerrent between
Lessernr  ai4rraved by the lessors! to treat the
area abave a ccrrsxrn reservoir as ane lease,
i.e., as a 'unit.'" The separately owned lease
rntecests are ccrrbined or cnnsolidated fac
purposes of joint exploration to share the cast
and liabilities of production and to divide the
oil am! gas they pcaduce rnrder the term of a
'unit agreenent. ' By this arrangemnt the
lessees can limit the number of wells drilled,
drill in the nnst efficient locations, and
control the rate of extracticnr, so as to
mximize production and minimize costs."
Solicitor's .inirnr M-36927, 87 Int. Dec. 6l6,
618-19 �980! .

+5 A reservoir is an mmamlatian of oil or gas
within poco' rock. It is like the soda in a
mxa glass which can be drained by one or nnrre
straws put in the glass

6 The Interior Deparbnent has nat departed
am Secretary Arrdrus' interpretation of secticn

8 g!. This rrnnains its prsition in court.
There is always a ccncern that by offering to
cmpnznise a dispute, one will prejudice rzre's
case in court. Under Rule 408 of the Federal
Rules of Evidence, however, "evidence of �!
furnishing or offering... a valuable
consideration in oonprcrnising or attempting to
canprrmise a claim which was disputed as to
ei.ther validity or anaunt is rmt arknissible {in
court] to prove liability for oc invalidity of
the claun or its mount. Evidence of conduct oc
statements made in canpranise negotiations is
Likewise not admissible."
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USINO ALTERNATIVE DISPDTE RESOLDTIOH TECHNIQUES
TO RESOLVE COASTAL ZONE AHD OCS CORPLLCTS

Lawrence Susskind snd Scat.t tfcCxee ry

l9

Palf tical and legal battles over the use
of coastal resources  CZH! and tbe outer
continents 1 shelf  OCS! have tended ta sort
themselves fata three categories: conf licts
over policy prioricfas  i.e. should we stress
oil exp Lors t 1 on and de-emphs sire rhe
development af the fishery?!; conf liars over
the uss of fixed resources  i.e. should that
bit of wetland be filled or protected from
development?!; and conflicts aver particular
development ar environmental protection
~ tamdmrds  i.e, what level snd type of ocean
dumping should be permitted7!. Generally, in
the Uni ted States, we rely an legislative
processes to resolve policy disputes, and
administrative and !udicisl processes to
handle disputes over the use of fixed
resources end disputes aver standards. If you
believe that these three methods of resolving
CZH and OCS conflicts have been successful,
you will probably not be interested in the
rest of whet we have ta say. If, hawever, you
feel that we can and should improve our
ability ta deal with these conflicts mare
efficiently, fairly, snd wisely, then what we
have to ssy may be of interest.

ttben there is a dispute among conf lie tfng
interests, vhat is a good outcome? First, any
method of dispute resolution should seek ta
eatfsfy the imtmrmsts of all the parties
fnvolved. I! only one side "wins", the losing
parties will want ta shift. the conflict to
another arena ar seek revenge in an unrelated
situation. Second, s good outcome sbanld
stxess the selection of an elegant solution,
an option that insures that a ll passible
!aint gains have been secured. This usually
requires a process af relatively unrestrained
invention, ar !aint pxoblem solving. Third, a
good dispute resolution process should produce
a definixive result, e set of implementsble
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a~framers. All parties should be encouraged
ta make only those premises that they cen
keep. Fourth> a good outcome is one that
ensures legitimacy in the eyes of a 11 those
affected by a decision. Ho ane should feel
taken and everyone should feel that a good
precedent has been ser.. Fifth, a good outcome
especially in sc fence- intensive pal icy
disputes, fs ane that deals wisely with
uncmrtaimty and what ie known about the
natural and technical systems involved.
Sixth, a good outcome is one that is reschect
as quickly ss possible. This usually requf res
efficient coammfcmtfon. FinaLly, a good
outcoee fs one that leaves the parties in s
better posf tion to deaL with their differences
in the future, one that improves
relatfommbipa.

Unfortunately, aur treditianal approaches
to dealing with conflicts in tbe coastal zone
and the outer continental shelf often fail to
produce good ou tcames as we def ine them.
Indeed, fn some instances they fafl miserably,
The legfslatfve, administrative, snd
adjudicatory mechanisms upon which we
typically depend are designed to select
winners snd losers, aften fgnoring iegf timace
claims an all sides. They tend to generate
lees than optfmal outcomes -- of ten leaving
potential ! oint gains unexplored. They
sometimes degenerate inta tests af will
sh i f t ing the focus ta the people ra ther than
the problems involved. In many instance,
t red i t iona l dispute t'eeolu tion mechsni sms
praduce dec 1 sf ons that turn out to be
unenf orcesble or that require st f 11 f ur cher
legal action to implement. In some instances
they undermine xeLationsbips or encourage an
~ scale tion of adversarial behavior. Vhfls
lees adversarial, nan-ad!udtcatary forms of
dispute resolution are not always appropriate
 i..e, in two party, zero-sum negotiations, fox
instance ! ~ they are often qui te appropria t e in
the multi-party, multi-issue disputes typical
of OCS snd CZtt decision-making. Consensus 1
approaches to dt sputa resolution might. be
tried more of ten. Five, in particular, that
deserve closer scrutiny are: unassisted



negotiation, policy dialogues or collaborative
problem solving  same times ca lied
facilltatlos!, medfation, mini-trials, amd
non-biudiag arbitrat fan. 'Wbi Le it l.s beyond
the scope of this paper to describe these
approaches in detail, it might be helpful to
say at Least a few words about eacn;

unassisted negotiatioa: par t Les in
dispute can be encouraged to talk through
their differences and ta search for win-win
outcomes. lf the parties have been trained in
negotfatian, they may have the ski 1 ls needed
to transform canf rant«cion inta side-by-sids
problem solving.

feei lite tioa. parti ex in die pu te may
have reached a point of confrontation, In such
situstfans, non-partfssa "helpers" can of tea
p!ay an fmportant role. Even when the parties
have not reached an impasse, trained
facifitatars can sometimes transform incipfent
conflicts fnto joint problem solving
opportunities.

mediation: when conflicts have ripened
and communication has broken dawn, a non-
partisann "outsider" selected by «11 sides, can
same Cimes re-establish coamunics tion  by
serving ae a go-between! or help to effect a
zeconcilis tion. Mediators with spproprfate
substantive knowledge caa, in some instances,
be the source of ingenious propose 1 e tha C turn
out to be acceptable to ail sides.

misi- trials: prior to incurring rhe
costs and delays of going to court, parties to
a dispute may find that "mack-trials" is front
af a panel of experts or "rented judges" csn
encourage a aare realistic appraisal of the
chances af winning in couzt and thus lead ta
negotiated settlements.

mom-bfsdimg arbitrarlon: this appzaach ro
dispute resolution serves some of the same
purposes as a mini-trial, but tends to yfeld
more de f in i. tive outcomes�. Moreover, non-
binding arbitration csn be used in situations
where court is not the likely alternative ta
no agreement.

In the remainder of this paper we offer
four i llusCrations of successful uses of aon-
adj udice tory techniques to resolve CZM and
OCS disputes. While the four cases that
follow do not illustrate all five approaches,
they do suggest a range of situations fn which
less adve tsar I a 1, non-ad j ad f ca tory Cechnique s
might be effective. Lle have not been able as
of yet to identify 0CS or CZM cases in which
mfni trials or nos-binding ezbitrstfon have
been used,

ffaaaaohua*tto Tidelanda Camel As Bmam ls
of Facili tarion

Since L64!, Massachusetts has granted
private interests the right to use the
tidelands -- the flats aad submerged lands
just seaward of the high water mark. Many
such grants, sade to promote harbor
development, have been fn conflict with the

public's right to fish, fow , and navigate.
yor the most part., tidelands have been
ai Lace ted under a llcensi.ng procedure se I
foz th fn the Massachusetts Ws ter«ay S tat« te,
Chapter 91 of Ma«sech«ac etc Genera 1 Laws.
Licenses have typically been granted by stare
regulatary agencies, but some irrevocable
grants have been made ta individual «pplicants
by the Legf s I,a tare.

In the 1950' s, the revocation of e
tidelands license provoked substantial concern
in financial and legal circles. Although the
revocation was an unusual occurrence, the
angaing reviralizatlon of wsterf roots in a
number af Massachusetts cities focussed
attention on tbe issue, Attorneys for
several developers, seeking to give leading
lnstitutians a greater sense of security,
requested special acts of the Legislature to
insure the irrevocabilf.ty of tidelands
licenses, Forty-five irrevocable license
bills were enacted between 1959 snd 1969. The
legielatuze cantinued Co consider such bills
through the L970s.

Criticism af the Licensing process began
to mount. Under Chapter 91, rhe Legislatfon
focussed narrowly oa the structural safety of
new construction. When the Massachusetts
Coastal. Zone Management  CZM! of fice wss
created, its staff paint aut that licenses
were being gzanted wfrh little ar no regard
for the purposes being served by these
licenses, Irrevocable tidelands bills are
requests for the allocation free public land
in perpetuity. 'The Attorney General and the
Massachusetts Bnvfronmental Labby pointed out
Chat other sta tes affer f fxed term licenses
and garnezed million of dollars in the
process. There some interested groups pointed
out that legislative grants afforded no
opportunity for publi.c revi.e~ or comment.

Work began on new legislation ta address
these concerns. Developers snd convey«seers
fought back, arguing that the proposed
regulatioas would be too strict, undercutting
their chances of securing ff.nsncing, and
causing costly delays. Kaviraamentalfsts
worried that the proposed regulatians could
saactiou a "giveaway" of public Laads,

Staff in the CZM office foresaw Chat
direct dialogue among the contending interests
would be needed to break the deadlock aad
build a canstituency for legislative change.
CZM ~ Caff Counsel, Wf Lfiam Lahey, zecommended
that e facilftated wor'kshop might be the key
ta praduclng a consensus. Lahey' ~ plan uas ro
begin with a historical snd technical
brfefing, but then save to a discussian that
would reveal the underlying interests of each
of the key parties. He wanted ta discover
what the parties might agree to, heading off
further controversy, snd perhaps generating an
agreement.

Lahey recommended hiring two
fscf lit«tora; Lawrence Sue«kind, Executive
Director of the Program on Negotfatfou at
Harvard Law School and Robert Knecht, Senior
Pel low at Woods Hale Oceanographic
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Inst  tutian. These individuals were chosen
for their expertise in dispute resolutian,
their familiarity with the issues, end their
perceived non-partisan status.

A f izst step in organizing a Joint
problem solving session was to prepare a
detailed presentation af technica1. aud
procedural concerns. A panel was organized
wi.zh individuals wha could present an
overview. Then, CZH staff prepared a list of
stakeholding interests, along with individuaLs
who migh t rep re se mt these in te re s ts mo s t
effectively. The list was circulated to the
panel and the facilita tars foz review,
Pins I 1 y, CZH sts f f prepared a series
of short memoranda suessariz ing wha t
aLready been written on the subject
tidelands development and protection
massachusetts.

The workshop began with an overview by
CZH staff and the attazney general' ~ office.
Two developers' attorneys then reviewed their
concerns about land title I.sauce. Next, the
facilitators asked the fifty attendees to
imagine that they had the power of the
legislature to define the "public interest in
tide Lands". One overarching consideration
~ merged almost immediately: the public wouLd
be best served by restricting licenses to
water-dependent pzojects, Other criteria far
gauging the public interest in specific cases
were proposed: net benefit-detriment, extent
of change ln use, relationship to already
adopted plans, and compensation to affect
losses to the public. Participants focused on
the definition of irreversibility, the notion
of "one ~ -and-far-sll-permits" and particular
propased uses.

The group attemped to distiLI its
discussion of the public interest, focussing
on the need to �! map patential tidelands
areas; �! limit specific activities to
certain tidelands, �! insist that "proposers"
demonstrate how navigation would be
maintained; �! create a process for
evaluating net benefits; aud �! exclude
certain nan-maritime uses from all tidelands.
A greet deal of time was spent describing
various administrative processes by which
these five obJectives could be met. The
parti cipents recoessended tha t "net bene f I ts"
assessment consider situational uses and
coastal interests, coastal use valve, long
term environmental value> social benefit and
water dependency. Towards the end of the
wozkshop discussion turned to the design of sn
agency  nr agencies! oz to assess these values
and negot.late the terms of individual leases.

The workshop accomplished the desired
objectives. The parties In conflict discussed
issues of mutual concern snd identified
overlapping Interests, Consensus was reached
on several key issues: the overarching
importance of water dependency as a screening
criterion, the need for a net benefi ts test,
the desirability of collecting fees and the
need to designate same excluded areas. The
facilitated discussion provided a .model for
on-going de libera t ion.

within tWO mOn the Of the workshOp, the
legislature amended Chapter 91, enacting a
revised process for tidelands licensing. As
CZH staff and athezs negotiated the details af
the bill., both the substance and tone of tbe
October workshop were invoked.

Purther steps remained af ter the Iew was
enacted. Regulations hed to be woz'ked out.
The key players agreed to draw up a list of
issues and continue working together. Here,
the model of facilitated dialog proved
helpful. A Tidelands Advisory Committee  TAC!
waa chosen from the attendaee at the original
workshop, The Legal staffs of CZH snd the
Department of Environmental Quell ty
Engineering  DEQE! convened fortnightly
meetings. Responsibility for facilitating the
sessions rotated between the directors of the
two agencies. These negotiations have
cantinued fOZ nine menthe and are On the Verge
of reaching closure. Almost all af the
ariginel workshop participants have expressed
satisfaction with the pzo«ess.

Resolvin California lietlands Dis utes Throu h
a Joint problem

The scape and productivity of
California ' a coastal wetlands have been
reduced substantially aver the past century.
Though smaller than east coast wetlands,
California' s wetlands are valued for their
fish and waterfowl nursery function and their
scientific and educational importance. The
1976 California Coastal Act eet out stringent
guidelinea fOr prateCting We tianda, requiring
local governments to pzepare coastal
protection plane in conformance with statewide
policies. Xn Southern California, Lae Angeles
and Orange Counties in particular, the
disposition of degraded wetlands have provoked
numerous conflicts, blocking state approval of
local plans.

The Coastal Conservancy, a companion
agency to the better known California Coastal
Commission, has reeponsibl lity for restoring
the natural functions of wetlands. In an
sf f a r t to advance thi s gos I in the l.os
Cerzi tos and Balsa Chica wetlands, the
Conservancy hes relied on a joint prob lem
solving pzocess, ln bath instances,
landowners and loca 1 governments were aligned
against the Coastal Commission, locked in
disputes over the amount of acreage to
allocate faz development. These disputes
arose, in part, because both sides believed
rtuIt only one configuration af land uses wauLd
satisfy their respective interests.

Owners of the property containing the 1.as
Cezrltos wetland in Long Beach currently pump
all fram tbeiz laud, but loak forward to
commercial develapment of theiz 244 acre site� .
Their initial development plan would have
elimine ted 96 acres of scattered wetlands,
keeping just 33 acres intact. The City of
Long Beach endorsed the plan, but tbe Coastal
Commission denied it. Convinced that an
impasse had been reached, the LozH; Beach
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Conner f asked the Conservancy to bring
Landowners and the Commissfon together to
deveLop a satisfactory plan.

The Conservancy's work proceeded in three
phases: aa inirial "shuttle dfplomacy" effort
between the two sf des, an intensive site
planning exercise involving commun i ty
interests, and a ffnal. rauad of negotiatfoas.
Thc Conservancy spent rcfacf vefy little time
on process design, devotiag much of fee effort
to devising, technical solutfans acceptable to
both sides.

The Conservancy sugges ted consolidating
the scattered wetlands, creel fag both a
larger, more v 1 a b le we t1 sad and a con t ig uous
parcel of developable land. The Landowners
agreed.

The Conservancy retained a team of
engineers, biologists, and site planners to
work with a Citizens Advisory Committee in
drawing up site plan alternatives. The
bioLogfsts sought ways of retaining existing
wetland types wherever possible and creating
habitat acreage to suppart endaagered species.
Buffers were proposed as a means of separating
development fram wetlands. In aff, fourteen
al terna tive wetland conf Lguratfons were
pre pa red. The Advf sory Cammi t tee and
agencies, wf th assistance from the
Conservancy, arrived at three acceptable
conffguzacfons: a one wetland concentration,
a two we t land cancan tra tf on, and a corridor
couceatra Cion.

Coasetvancy staff wozked through s series
of cash flow analyses wf th the Landowners.
These suggested that the corridor
configuration would leave asch of the cwa
major' landowners with deveLopable properry.
However, thfs configuration left less room for
a buffer ~ causing Commission staff to balk. A
final round af negotiation helped ta iron out
a buffer design. The result wss unanimous
approval by Che Coastal Commission.

Bolas Chica ln Orange County presented a
similar, but more cantentfoua, conf lfCC. The
1700 acre Boles Chica site consists of a f400
acre mosaic of ponds, tide gates, and oil
roads flanked by massa and bluffs. The
dfs ute over wetlaads disposition dates backP
more than 20 years. A 1973 agreemeat resolved
coupe tlag ownership claims, s 1 loca ting a
paction of the wetland to the state snd the
largest portion to the Signal Oil Corporation.
That agreement did not address future land
uses or the ultimate mix af development and
protected wetlands.

In f982, af ter several years of work,
Orange County submf tted a Land use plan for
the BOlaa ChiCa replan. The LlJP fdenrif fed
areas for wetlaud restoration, areas far
resideaclsl and mar fna development, and an
acean entrance. The Coastal Commission denied
the LUP. Prom zhe Commission' s perspectfve,
the County together with signaL ~ were asking,
for too dense a deva lopment pattern an

I d
proposing too little restoted wetland. The
De aztment of Fish sad Game and a cf tfsenspaz me

group, the Amigos de Balsa Chica, supported
the Commfssion' s action, The County wf thdrew
the LOP and ettcmptedto revise it but with
Little hope of Cosssissfon approval given che
inability of competing Interests ta agree on
Land use de sf gast f ons.

A group af coastal Legislators introduced
a bill enabling the Conservancy to help wf th
the LOP. This bill was apposed by the County
as an unwarranted ln crusfon into local plan
making. The Caunty did agree, however, to s
compromise bill through which the County
requested the assistaace of the Conservancy fa
dxawiag up a Habitat Coaservetion Flea  HCP!.
The HCP was ta be presented to the Commission
fn conJunction with the aew LUP ~

The Conservancy began intensive
negotiations with Signal Oil and the
Commission. These were followed by broader
aegatfatfons involving the County, the
Department of Pish and Game, other public
agencies, and the Amfgos. During the first
phase of negotiations, the Conservancy
presented Sfgnal Oil wich alternative land use
coaffguratiaas, engineering concepts, and cash
flaw analyses. Conservancy economist Peter
Epstein zealfxed that Signal' s estimate of
eXpetted reVenuea waa 15 yeara Out of date,
He built a new cash flow model, using
alternative assumpcians supplied by Signal aad
hfs own staff. Conservancy hydrologist Philip
ilillfama and biologist John Zentner teamed up
to develop new proposals regarding the
location of the ocean entrance, the marina,
and the location of restored habi tats.

Although the Caaservancy staff was making
ptogxess, negotiations bogged down whea
attorneys representing Signal failed to take
the new proposals seriousLy. Conservancy
Executive Officer Joseph Petrfllo complafned
about this fatransfgience to senior proJect
managers at Signal, Be threatened to
intzoduce a new bfll adopting the HCP as
dxaf ted if Signai refused ra negotiate fa good
fai ch. This tactic brake the dead lock.
S ignal and the Conservancy moved quickly to
resolve their remaining dif fcrencea. Sigaa1 ' ~
engiaeers uwon" aa tbe desi.gn of the ocean
encraace while the Cauaexvancy prevailed on
the phasing of resroratfon prior to
development.

Rhea thc HCP was presented Co the Amfgos
and vaz'ious resource management ageacies, two
maJor obJectians werc raised. The location of
the marina would have forced a msJor
realignment of Pacific Coast Highway,  A new
ci tisane' organisation quickly formed in
opposf tioa to the res ligament. ! The
Department af Pish and Game argued that the
realignment would bisect part of the restored
we tf and.

The Conservancy coavened intensive af te
planaing workshops wi th all the partiea. The
neighbors to the proJect came up wf th s ma Jar
design impxavement: using the bluff on the
northeast corner of the properry as a "ramp"
for a bridge over the ocean entrance, This
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eliminated the need for the highway
zeal f gnment and meant that no road would
divide the ve t Land. The cost to Signal waul d
be much reduced.

The final site plan includes over 900
acres of functioning wetland -- an increase of
300 acres aver the County' s initial pLaa.
Signal will construct residential development
oa sbaut 484 acres, along with s marina snd a
navigable ocean entrance.

lmplementatioa of the Los Cerrl toe and
Bolas Chica plans ts several year off, since
oil drilling must casse before developmeat
proceeds. The Bolas Chica NCP probably faces
several mare rounds of reviev befare it can be
implemented, The Coaservsncy succeeded in
breaking the deadlocks in each case though
aggressive facilitation snd active preparation
of site plan eltezastfves.

Nedtstin Dis utes Between The Fishin
lndustr and thc Oll Industr

Southern Cal.tfornts'e fishing and ail
fadustrtes have been at odds stnce et least
the 1969 Santa Barbara otl spill. Controversy
has follaved active dzilltng and exploration
in the Santa Barbara Channel and the Santa
Naris Basin, Fishermen compte tned that Crew
boats snd geophysical surveys tatezfered with
fisbtug. They approached John Rtchards, the
Sea Grant marine sdvfsoz for help.

Anecdotal information about gear las ~
suggested that some ftshernaa had lost 25X or
more of their crab pots. One individual
claimed to have Lost all of hfs traps to
accidental damage by suzvey boats. A halibut
f f she zman zepor ted that a once- produc tive
fishing ground had become almost barren sf ter
surveys s tatted. F is hermea said they had
difficulty fdentifying the responsfble
individuals. Gradually, Richards ' adv i ce-
givfng role was tzsnsfarmed. Nhen staff of
tbe Ne die t ion Ins ti tute, a non-prof i t cen ter
based in Seattle, of fered assistance, Richards
suggested the conf lfcts between the fishing
sad ail interests might be mediatable.

A mee ting v*S canveoed to discuss the
coaflicts. The fishermen raised three
coacezns: they complained about chronic trap
damage snd the difficulties of maneuvering
vhtle oil service boats vorked nearby; they
argued that seismic test caused behavfazal
changes in fish -- including disperston; snd
they worried that testing bad a negative
physiological impact an eggs snd juvenile
fish. The fishermen had only limited
anecdotal evidence to support their clafms,
but they were united ia tbei.r opfnlon that
seismic testing bad a negative impact on their
livelihood.

Oil company representatives lacked the
data to refute these claims. They suggested
tha t the a I Legs t ious weze exaggers ted,
stressed that seismic. testing wss essential,
and complained that fishermen vere dlfffcult
ta con tee t

As the dialogue progressed, f t became
clear that the dtspute hfnged largely on
difficulties of communication and issue ~ of
fact. Neither side hsd the resources to
assess and avoid the harmful impacts of seismic
surveys snd rig support boat traffic.

Each subsequent step in the dialogue was
negottated by the parties with the assi. stance
of Nedia tion Institute staff, px inc ips 1 Ly
Alans Knsstez. Czoundrulee for discussion had
to be established. An important step was to
decide who should sit at the negottating
table. Each side chose eligible negotiators
and alterastes to represent their fnterests.
They agreed that the agencies responsibLe for
offshore leasing and ffshery management shauld
joie the discussion. the Ninersl Nsnagement
Service, the State Lands Commtsssion, the
National Nartne Fisheries Service, aad the
Caltfoznis Depst tmeat of ytsb and Came. It
was agreed that press would aot be invited ta
meetings, but that a press release wauld be
is sued jointly at the conc Lu sion of each
me e t ing .

ALana Knsstez chaired a follow up meeting
to dxsw up a more precise agenda. Attention
was first directed to the "st ses" problems;
damage to traps, and the maneuverability of
flshfug boats while nfl service boats were
plying the same waters. A second topic for
immediate discussioa was tbe changes ia fish
behavior induced by seismic testing.

Early in the discussion, the notion of a
Liaison office staffed by a neutral third
party vas introduced. Both sides saw this as
sn excellent mechanism for improving
communication and freefng up their time . Over
a six month period, the structure and function
of the liaison office vere negotfated, The
jab description aud actual hiring of staff
vere negotiated. The Jotnt Committee settled
on Dx. Craig Fusaro, s biolaglst with oil
company experience Fusaro celled his
Interviews with mixed teams af negotfatora
"the most untque and grueling thing I' ve ever
been through for a contract." Fuading for
the lisisoa office was obtstned from the
Califoza'la Coastal Operators' Group  C/COG!, e
non-profit assocfatioa formed by oil companies
for tbe purposes of public education. C/COG
contracts with the joint committee. In turn
the Joint Cosssittee hires contracts and
manages the Lisisoa Office.

Another potnt of contention vas the
fishermen's perceived need to compfle a vessel
traffic map, deliaeating traffic lanes for all
service vessels. That map vas negotiated
through three dzaf ts, snd wss dtstrtbuted to
members of the two user groups.

To provide guidance in further
discussioas of fish behavior, the aegatiators
agreed to convene s panel of experts on fish
behavior and acoustics. That group worked
with the S ~ ismlc Steering Committee to prepare
a detailed study plea. Several species vere
selected as likely candidates for such a
study, including salmon, halibut, rackflsh aad
barracuda. The panel of science experts



focuseo on rocxtfen, a species that would be
the mast zrecable, providfng a prelfmfaary
fndicat,faa of the feasibility of dofag
studies on the potential effects of sef safe
aCOuetiC Signale an fish behavior.

The Hediatfoa Inatf tate facilitated a
three day workshop to pzepsze a plea for
studying for effects of seismic tasting on
rockfish behavior. Fundiug foz the meeting
was provided by Ses Grant, the Meat Coast
Fiaherfea DevcLopment Council, and oiL snd
geophysical consulting firms. Participants
included an anchovy specialist, an expert fa
acoustics the Direr.tar of Bubba Research
Center, snd the Associate Director of Scrfpps.
Dr. James Case, Chair of the U, C. Santa
Bszbara Biology Department, guided the gxaupI
thxough the complex material. Alana Knaster s
!ob was ta keep the panel and negotiators
saving towards consensus. By thc end of the
three � day session, tbe ofl and fishing
industry representatives along with the
scientists bad outlined a sta temeat. of work.

The next step vas eo secure funding foz
the study itself, and to identify qua Lfffed
consultants to complete the work. The ofl
compsafes, recognizing tha t the findings of
the study caufd help ansver questions that
frequently arose fa regulatory hearings,
agreed to fuad the study, A request for
praposa Ls vas developed based on workshop
findings, and List of fffteen acceptable ffzss
vas prepared, Five responses were recefved,
and the firm af Gxecuridge Sciences vas chosen
by the negotiators. Charles Green, pzfncipal
of the firm, had been one of the paael members
at the vorkshap, but the groundrules stated
that panel membership would not disqualify
prospective consultants.

lfs. Knastez coatinued to facilitate
aegotfat iona even sf ter the contractor was
selected, focussing on the scope of the final
report, and the timing and nature of f ts
release. The agencies threatened to withdraw
unless findings vere made public. Oil company
negotiators agreed, All parties agreed that
the findings aboufd be used to write nev
regulatfona goveralag explore tfaa. The study
ia underway, and should be completed in
Navesber, 1984.

A parallel process f S aow underway to
probe the aaaertLon that sefsmfc testing harm
eggs and fish larvae. Barry Keeae, a
Cali f ornia legislator from the Noz therm
California coast, had watched the round af
negotfatfoas oa fish dispersal. He introduced

bill eaquirfng that a mutually agreeable
standazd be negotiated to avoid seismic harm
to !uveaffe f fsh. Once again, the scope of
work, contrac tor, and method of releasing
findinga Wil.l all be negOtia red.

The sost difficult sub]ect that wf Ll be
tackled ln aegotfat fons may be aa ecoaomfc
deacrfptiaa of damage that has occurred, The
National Harioe Fisheries Service is
responsible for processing cLaims to be paid
out of a $3 million Fishermen's Contingency
Fund. The fund wae established st the federal

level to reimburse ff sherman for gear
damage/loss and economic damages caused by ofl
snd gss activities on the OCS  which cannot be
attrfbuted ta a paztfculsr operation! ~

Response to the d 1 sputa resolution
activities has been mixed. Both the f Lshiag
an oil industries seem reasonably pleased, but
are witholdfng final !udgment uatf 1 the
reports are cospleted. Jody Gfauaiaf, the
principal negotiator for the Santa Naris basin
fishermen, calls the decisfon to create the
Liaison office an "excellent" ons.

But Giaaniaf and Craig Fuaaro nate that
the tvo user groups vill have "their hands
fuL1" in the next few months as the findings
of the studies are released and compensation
for damage to gear is negotiated. Legf ~ lators
have been quf te supportive of the ffedfatfon
Institute's efforts, while the County of Santa
Barbara has reserved comment. The press
particularly the L.A, Times enviroamenta I
reporter -- has aot been pleased by the
decision to keep the negotiatfoa sessions
closed.

Columbia Rfvez Estuar Ne otiation

Efforra to resolve conflicts among
development snd conservation interests Ln the
Columbia Estuary date back ta 1974, Tha t
year, local governments in washington and
Oregon formed CREST, the Columbia River
Estuary Taakfarce. CREST completed ~ long-
range management pLaa in 1979, The plan
designated areas for development and resource
protect ion, aud spelled ou t development
s tandarde. S ta te and federal agenc ies
ps r tf c 1 pa ted 1 n dravi ng up the p lan.

Conflict bc tveen Local and ala te
fnterea ts arose when the CREST plan van
subef t ted for review by Oregon' s land
Conservation and Development Commission
 LCDC!. Dnder Oregan law, local plans must be
reviewed by the LCDC. Lf tound consistent
vith s tatewfde goals far eatuariae resources,
local plans are approved  or "acknovledged"!.
0 thexwfse, the plans are denied, aad aust be
revised. CREST proposed extensive industrial
development along the south shore of the
Columbia Estuary -- indus try that was not
water-dependent. Tbe LCDC, sxgufng that thfe
vae iaconsfatent wf th state goale denied the
plea. Rev is Lans were z'equi red but there was
dfeagreement about ehe appropriate loca tfon
and SCOpe Of pOet deVeLOpment aS VeLL aa
appropriate compensation for environmental

damag,e.

During the late L970s, the Media tfoa
Institute's predecessor, ehe Office of
Hedfa tfou  OEN!, presented two workshaps oa
medfatioa techniques for CREST members. By
1980, CREST staff began to explore the idea of
mediation seriously. A year latet, the CREST
Couacfl requested assistance from the
Institute for Environmental Nedfatfan "to
resolve sose af the remaining issues
pzeventfag, approval of the Columbia Rivet
Estuary Regfonsl Naaagement Plan by thc Oregon
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Analysis

Lans conservation and Development commission.
Vexne Hoser aud Sam Gueman, mediators fram rhe
Institute, along with representatives of local
interests produced a "Statement ta the
Institute for Environmental Nediation."

Exploration can riaued as the mediators
met wi th the e re if of state end f edezal
resource agencies, local gavernment members of
CREST, envixonmental group represanatives, and
others.

Process design was next Oue challenge
wss to persuade the Corps of Engineers, Tbe
LCDC, aud the Division of State Lands to sit
ac the negatia ting table with local government
representatives, A special category ai
"Review Advisor" was created to allay the
fears of regulatory agencies that direct
participation in negotiations might compromise
chair subsequent ability to do Chair !obe.

Hueer snd Gunman devoted two two-day
sessioae to pre-nego tie tian ac tivi ties�.
Several issues were negotiated: which parties
would participate, in what capacity, on what
issues, and with what expectatiaus of
resolution. Boundaries needed to be set for
the discussion. The LCDC end the Department
of Land Couserva tion and Development  DLCD!
provided guidance on appropriate locations snd
acreages fax' water-dependent development. The
mediators and negotiators all agreed to a
stric c June 3 I deadline .

Discuseiaas took a pasi tive turn as an
agreement wae reached for Tongue Point, the
first proposed development site. Negotiators
draf ted f iudinge designs ting apprapriece land
uses, snd drew up detailed conditions to
govern site development.

Coalitions formed amaug Che "resource
agencies" and Che "development. interests",
with most local interests lining up on tbe
development side. Even with these cauli tione,
and some "non-aligned" negotiators, the
pattern of Tongue Paint continued. Lend uses
and development conditions were negoCia ted on
each of tbe four remaining sites.

The fourth session, scheduled Just days
before the imposed deadline of June 31, was
devoted to working aut detailed subarea
policies. Negotiators prepared a 36 page
suxmmry detailing the agreements. The paztiee
signed. The document outlined appropriate
development at each site, designated areas
where deva Lopment was off limits, and
specified limLts for dredging and filling,

Unlike the Santa Barbara process, the
CREST effort afforded prese access ca all
formal negotiating sessions. The mediators
believed that prese coverage facilitated the
discussione. Recalcitrant nagatia tiara weze
apt to be shown in s poor light by the media.
For most negotiators, appearing reasonable wse
mare important than appearing hard-headed.
The mediatian effott also provided
apportuni tLes for public participation in the
negotiatione, although few people were
inclined to attend ar speak,

implementation of the mediated egreemenc
bss come in stages. By the end of the first
summer, all agencies and elected bodies had
endorsed the agreement signed by their
representatives. By 1982, the agreement was
incorpora ted into the jacal comprehensive
plans for the cities af Aetoria and Vezzenton
in Cist sop County. The Ci.ty of Hammond
madified irs plan in 1983 to ioclude rhe tenne
of the agreement.

The plane far all. the laralities have
been acknowledged by the LCDC. The County' e
plan has al.eo been acknowledged except for
four disputed areas, and efforts to resoLve
thOee minOr dieagreemente are nearly complete.

At least one LCDC planner feels that the
medlar.ion exercise has increased local
accepcance of the plan, snd has helped to
smooth reLationships between permit applicants
snd the s cate. No permits have yer. been
Lagued in the LOO acre ares of Cia teop county
w I thin the scope of the agreement. The
negotiation effort failed to ldentlfy an eagle
habf tet on Tongue Point � a factor that may
have argued faz less development rhan the
level approved in the agreement. Beyond Chat
minOr CritiCiem, the CREST negOtiatiOu appears
to have held up well since lt wse signed.

The cases we have deecrLbed are
unusual, Bast CZN and OCS coaflicts «it!rex end
up iu cauxt or persistunril one of thc parties
gives up politically. Consensual appxaachee
to dispute resolution tend not to coSt Se much
ae Litigation  appealed to ite final
conclusion!. They da not take longer than
administrative oz legislative decision-makiag,
given che typical af termatb af attempts to
act by f ist. They do not prec lude the
paseiblity of failing back on mare traditional
~ ethode af dispute Zeeolution if conesueus can
nat ba reached. Why, then, are consensual
appzoacbea to dispute reeoLution used so
fzequencly7

There seem to be four barriers to more
widespread use of non-sd]udicatory, lese
adversarial forms of dispute resolutiun. The
first is widespread unfamiLiari.ty wf ch their
~ vaLIability. Ic has only been in the past
saves or ~ ighC years that practitioners of
faciLitation, mediation, and ocher forms of
environmental dispute resolution have became
visible. Foundation suppor t has made it
possible for non-pzofit, free- scandigg centers
such ae the Institute for Nedia tion to emerge.
As maze people became aware of these opr.lone,
this barrier will be stripped sway.

Tbe second barrier ie e general concern
on the paxt of government agencies ths t they
may be compromising their statutory authority
if they par tit i pate in mediation or other
Consensual forms of dispute resolutioa, The
third barrier ie the problem of financing non-
traditional forms of dispute resolution. The



fourth barrier is the difficulty ot
translating ini'orms lly uegotia ted agreements
into formally binding camel taeuts. The cases
described in this paper suggest ways in which
the last three of these barriers cen be
overcome.

P~P~ I ~

The Massachusetts Tidelands case suggests
that the naxeal procedure for sorting aut
policy disputes through the legislative
pzocess can be supplemented effectively by
facilitated dialogue among the contendfng
partiee. Highly stzuctuzed interaction aoaog
carefully selected representatives of key
~ tskehold log interests can create a mandate
and a constituency for legislative action.
Public agencies can provide an auspicee for
facil its tioo without. binding theaselvee ahead
of time to particular results. Facilitation
csn produce ahead of time ta particular
results are conversant with the technical snd
scientific issues involved.

The Cali.fornf* Coastal Conservancy played
a key role in stzuc turing a Joint problea
solving process. The Causervancy staff snd
consultants did more than faciLitate
discussioo -- they helped to generate a xfcber
array of options aimed at satisfying the
competing interests of the par ties involved in
the wetlands disputes. The Conservancy did not
use professional facilitiators or mediators
 although they might have!. It did use its
legislative clout to pressure recalcitrant
parties into asking s good faith effort to
search for conseusual so 1 u t iona, S c ice ti f ic
end technical cancerns were nat traded away in
an effort to reach political accord. In fact,
the ageucy used its financial resources to
prabe scfentific issues in more detaiL that
wss afforded by the regulatory process alone.

The ~ f fort to mediate the df fferencee
between fishing and oil fadustry interests in
Southern Calf.farnia seems to have avoided
expensive litigation and improved
rels tlonshlps. The attempt they are currently
making ta woxk tagethez oa a study of tbe
impacts of seismic testing provides an
fmpOrtant illuetra CiOn Of Joint faCt-finding.
Every effort to avoid what we csLL "adversary
science" helps to ensure the wise decisions
will be made. The Mediation Institute has,
by this time, amassed a gree t deal of
experience that can now be used to organise
mediatiou io s wfde variety of situatfans. The
availability of agency and private funding wss
crucial to tbe success of the Southern
California effort.

The Columbia Estuary case offers a very
impressive example of environmentaL mediation,
The mediators did not coae ta tbe situation
with a regimented approach to helping the
parties deal with their differences. Instead,
they focused oa a collaborative sod eelf-
canscioue effort to design specific procedures
that fit tbe situation. The invention af a
special status for the government agencies'
allowing thea to psxticLpate directly was

quite siguificeot. Finally, the ability of tne
pat'ties to translate their informal agreements
into fozmsl LCDC ac'knowiedgment of local plane
solved the problem of biudiog the psxtiee to
their commitments.

Io all four cases, face- to-face
interaction among the key patties   and oat
their hired advaca tes! produced sgreemente
that all sides could endazse. The process of
consensus building did not involve extracting
successive concessions the way it afteu does
in the labax relations fields Instead, the
parties searched for weye of cspitalieing oa
their overlapping interests and trading, across
issues that they valued differently, They
engaged in what Professor Howard LLafffs hasIP
termed "the search for Joint gains.

Phile great care must always be taken in
generalieing fzoa only a few  non-random!
cases, we do feel that several suggestive
conclusions can be drawn from
illustrations we have pzesented:

L. Vhst appear to be win-lose situations
can o! ten be traosformed into win-wio outcomes
ff the parties in dispute can be brought
together in a process of face- to- face
negotistian.

Consensual decision-making requires
careful attention to the processes of
identifying interests, generating options  or
packages!, epelliog out commitmente, Jofotly
evaluating the uncertainties aod the
Scient f ffc evidence ave f La hie, and freeing
written agreeeents. Such processee of teu
require the assis canoe of uon-par ti san
fscilita tore or mediators.

3, The process of genera ting informal
agreeaenze musC st some point be linked to the
formal processee of government decleioo-
makfug, No ~ Lec Ced or appointed official
ehauld be expected or encouraged to relinquish
hfs or her ststutaxy authority.

4. Mhst eight be considered power
imbalances aaoog the parties in ~ negotiation
are of ten illusory. The presence of a non
partisan facilf tator, the ave llabllity of funds
co support Jafnt fact finding, aud the optfon
that sll partfee have of walking away st any
time, produce a balance of negotiating power
~ veo when political power away f rom the
bargaining table remains fmba lanced.

5. Even «hea dispute re col utiou ef for te
fail to produce consensus, it rsrel.y hurts to
bt'fog parties in dispute together ta bear each
other' s concerns. dt thc very least, this csn
nsxzow the scope of their differences or st
Least explicate the causes af conflict.

ge look forward to s time fn the future
when we wf Ll be able to share with you the
results af a euch Larger number of eases.
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From the beginning of time man has had
to make decisions, and in the course of
making them disputes have arisen. There is
nothing new about deciding and quarreling
as a human activity, but there fs a great
deal that is new and deserves our attention
wfth regard to the consequences of bad
decisions and intransigent disputes. The
difference is in our increased technical
power, and the consequences of using this
power that that are so much greeter and so
much more difficult to correct. This paper
examines the current status of our ability
to deal with disputes given this changing
environment, and looks at the cognftive
resisting forces of negotiators that hamper
our ability to achieve optimal conflict
resolution.

It fe spproprfate to open our dfscuesion
with some observations about the changing
quality af decisions and disputes. The
first and over-arching observation is that
it wss in comparatively recent times,
probably about the middle of this century,
that we as a species first began to
influence our environment almost ae much as
it has always influenced us. Throughout
most of history, we have been et the mercy
of floods and famines, mysterious epidemics,
and the confines of our terrestrial habitat.
We were also the beneficiaries of virtually
unlimited resources: clean air and water,
abundant minerals, and seemingly unlimited
land into which to expand. Our only
limitations seemed to be our technical
ability to exploit this cornucopia of
resources, en ability that also seemed to
be expanding at an exponential rate.

These new powers gave ue the means to
control floods, to prevent and cure an
expanding list of diseases, and to extend
our reach beyond the envelope of our
atmosphere. But in exercising these same
powers, we have introduced new dangers. We
can naw alter the composition of the
atmosphere we breathe, to cause as well as
to cure epidemics, end to pollute end over-
populate the environment in which we lfve.
It fs more important than ever that the
decisions we «<ske be based on as much
rationality and analysis as possible.

This ie not to say that we should seek
to replace human decision making with a
mechanistic rationality. Those af us who
are searching for constructive ways to use
computers in decision making are often
accused of trying to dehumanize the process.
Rather, what we are seeking to do ie to
elevate the level of understanding on which
the human qualities of decision making can
operate. We are looking for afds
to help us consider the multiple effects af
our actions sore effectively and precisely
than our unaided minds can possibly do. Nor
ie this an argument for the replacement of
bargaining or the political process with
reason snd analysis alone. What is being
argued is that the bargaining and political
processes should take place on a platform
of as much reason and analysis of which we
ate capable rather than, as ie now more
often the case, fn an arena of disputee
over facts and predicted outcomes, and of
hunches and intuitions rooted in partial
information and single-issue zeal.

Because we now can and do affect ea
many qualities of our environment, t: he
factors which we must consider whenever we
contemplate an action are huge in number
and highly complex fn their interrelation-
ships. Good !udgment and experience fs
essential, but these alone are insufficient
to manage and understand such complexity.
And so, we need to avoid the Scylla of
trying to avoid complexity through intuitive
oversimplification and the Charybdis of toa
much faith in rationality and logic,

Uncertainty and risks will always be
present. Never was thfs better expressed
then in the report of the Licensing Board
 in the matter of Coneolfdated Edison Ca.!
that heard one phase of the Indian Point
No. 2 plant dispute fnvolvfng an atomic
plant on the banks of the Hudson River:

No one knows fn detail what
activitee of life go on in the
unseen depths of the Hudson River
nor what the future response to
changing inputs is going to be.
Under these conditions the experts
are free ta choose those
assumptions which best fit their
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beliefs about what may go on, and
the arguaents that follow produce
thousands of pages oi testimony
and docuaents without providing
answers that can be agreed upon,
or that can give clear guidance to
a Board.
 Public Interest Law, p. 187, 1978!

We will be considering both in this
session snd in this conference as a whole,
which strategies and which of the newer
technical tools can best help ue manage an
overload of complexity and technical infor-
mation in order to increase our under-
standing of how a system works and thus to
reach s better decision--meaning a decision
based on better information and more
complete analysis than would otherwise be
tha case.

It might seem obvious that we, as
decision makers, would first want to
understand the nature of the systea and the
consequences of alternative actions as
completely as possible before we select a
particular course of action. But as obvious
as this stateaeat msy sound, in practice it
is aore the exception than the rule. Evea
the definition of "we, the decisions
makers" raises some difficult questions.
Who ara we7 The oil companies7
The government authorities7 The fishermen
in the srea7 The citizens along the
adjoining ahores7 The ultimate consuaera
of energy far away froa the scene of
drilliag7

It could be argued, and i.t might even
be true, that in the long run the interests
of everyone could be served by a single,
carefully chosen course of action. But
clearly this is aot true ia the short run,
aad short-run considerations generally take
precedence in the choices that sre made,
These differences ia short-rua interests
contribute to the intransigence of aany
disputes aad interfere with the implemen-
tation of skillful 1ong-range planning.

What ~ight be argued with more success
ie that everyone's interests will be best
served if the maximum possible under-
standing of how the system works vere
reached before opinions «ere foraed as to
«hat actions should be taken. Then, evea
as the differences in short"term interests
become revealed in more detail and ia stark.
contrast, the tradeoffs and compensstioas
necessary for an equitable, acceptable, and
ecologically sound decision caa be
aegotiated on the base of a higher level of
understanding.

This observation of course draws
attention to the difference betveen reaching
a decision when all those engaged ia the
process have similar interests, aad
negotiating a decision when there are
various interests involved. Ia. practice,
aad reflecting our adversarial culture,
there ie a tendency to assume that when
there are various interests, oae side will
gaia only froa the lose of the other side,
T'hue, aegotiatioas are more often adversar-

ial than collaborative, es we have already
recognized. The art of negotiation in a
zero-sum gsae is a necessary skill, and it
is one that has been well developed. Ouz
focus is instead on the necessity, as we
perceive it, to adopt as a normal practice
a preliminary phase of collaboration to
define and understand the issues aad how
the systea that concerns us works, before
entering iato an adversarial effort to win.

This would require behavior on the part
of sll participants which amounts to a
fundaaenta1 shift which might be defined as
follows:

In the iaterest of everyone,
including ourselves, it ie better
first to seek a full understanding
of hov the system works before
trying to choose a favored
solution and seeking to wia its
acceptance. This should be done,
even if it iavolves collaboration
with one's pezceivcd enemies.

Thi.s runs against long and deeply
rooted traditions and cultural patterns.
Host of the aew procedures which have been
developed for aanaging complexity,
including computer modelling, have been
used primarily as weapoas for winning
zsthet' than as tools for understanding snd
reaching decisions To collaborate with
those who are perceived to have different
interests requires the kind of fundaaental
shift we have just defined snd is certainly
difficult to achieve. But it may also be
essential to achieve it if we are to
control, for our long-range benefit, the
power that our techaical ingenuity has
unleashed.

Of course, within any one organization,
or within a group of persons with similar
interests, the proposition of understanding
before acting is more readily acceptable
pzovidiag that the means for understanding
coaplexity are available. And yet, to a
surprising extent, there is a tendency to
shoztcut the d.ecision process and to asks
decisions before full analysis

Bvea when more complete analysis is
undertaken, it is generally performed
vithia an organizatioa. Iadustrialists
perform theirs and reach their decisions,
and so do environaental organizations,
government agencies, and other citizen
groups. The result ie often a "Tower of
Babel" of opinions aad favored soLutions,
and «hea computers are used, ~ kind of
"battle of the printout" ensuea. When this
occurs, all too often a decision is reached
a ~ a result of political pressures alone,
with very little oaderstanding aud analysis
of the probable impacts, Bs in the
quotation above: "the experts are free to
choose those assumptions that best fit
their beliefs."

What could occur, if the suggested
fundamental shift vere to be applied, would
be a preliminary phase of collaborative
study and analysis for the purpose of
understanding the system before engaging in
the adversarial political and bargaining



proceeeee. One method for accomplishing
this ie coaputer as ~ feted aagotiatione
 C.A.N.! C.A.N. provides a framework aad a
potential for reducing adversarial attitudee
end for achieving more rational decisions.
It proceeds through the following steps:

1. The parties agree that it ie ia their
self-interest to seek an understanding
of the system before tryiag to develop
and fight for specific solutions.

2. They agree to collaborate in the desiga
of a computerized aodel of the system.
This requires a definftion of the
issues, selection of the data, aad
agreemeat on a set of sssuaptione.
Where full agreeaeat cannot be
achieved, mediation efforts caa be used
to narrow the differences and to
clearly deEiae, by consensus, a
definition of the residual differences
that remain.

3. A coaputer aodel ie built which
incorporates the preceding agreements,
clearly indicates the remaining
differeacee, end what are their
consequences in predicted outcomes.

4. Adversarial bargaining can thea begin,
with reference to the previously
designed aad collaboratfvely built
aodel, for testing different
alternatives.

controversies, eo can adversarial use of
computers result in e higher level of
confrontational behavior, confusion, less
analysis, sad a poor quality of decisions.
Under these circumstances, coaputere are
typically designed to prove an already
chosen set of solutions, and the facts are
selected to bolster the srguaeat rather
thea to reveal the truth. When different
computer models are brought into adver-
sarial negotiations, e "battle of the
printout" will occur. The reasons for the
d.ifferent projections are obscured within
the progress snd seldom revealed or even
discussed. Under these conditions, analysis
aad reason are subordinated to power and
rhetoric.

There are, however, deep-seated
cognitfve patterns held by negotiators
which serve as barriers to the use of
technical advances such ae the constructive
uee of computers for negotiation and other
strategies that encourage negotiators to
reach mutually beneficial agreements. Nost
would accept the arguaent that negotiators
should not bypass autually beneficial
eolutione. Yet substantial evidence exists
that our cognitive patterns systematically
distort ]udgment in ways that lead to thi ~
result. The remainder of this paper
examinee a eaaple of three cognitive
distortions that lead to this effect and
thea explores the responsee that sre
available to dabiaeiag the negotiator.
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When used in this meaner, computers can
Ceatributa the fOllariag beaefite tO
decision asking:

1. The pertiee sre assisted by the power
of the computer to asnsge complexity
ead an overload of data aad information.

2. Once the partfcipaate agree to
collaborate in the design of a aodel,
they are forced to think oh!actively
and not emotionally, aad they become

I * th t f ~fi

3. Coaputer capability can, with proper
desiga, permit exaninatfoa aot only of
the intrfcate details of a syetea, but
also holietically of the whole system.
The parties can soon Eros detailed
examination and bargaining over interia
changes in oae part of the aodei to a
~ acro perspective to see how these
interfa changes will affect the whole
or other parte of the system,

4. Experiments iu both the laboratory and
in live negotiations have shorn that.
when adversaries become cagaged in the
]oint design and coaetructfon of a
model, communications betweea thea
improve, adversarial ettitudee are
reduced, and there is a clearer
understanding of each others' goals sad
aversions.  Streue snd Clark, 1980!

gut ]net se the collaborative use of
computers can contribute to s better
quality of decision and less damaging

The Praain of Ne otiatioae

Consider the followiag oversimplified
exaaple of a negotiation: You sre
negotiatiag with another party the
percentage of a body of water to which each
of you will have exclusive rights. When
you negotiate this transaction, do you try
to aaxiaisa the portion of the water that
you have the rights to or ainiaixe the
portion of the water over which you vill
not have the rfghtey Without going, into ~
nuaber of scenarios that call for the
sharing of rights  which we will discuss
laCer!, the obvious answer to the queetioa
is "goth. " 1he question appears to be
eeking whether you want the cup half fu11
or half empty. Receatly ~ however, Kahneaan
end Tvereky �979, 1982; Tvereky and
Kshneaaa, 1981! have suggested that
important differeaces exist in how
individuals respond to questions framed in
terms of losses versus gains. This
difference is critical in descrfbiag
negotiator behavior.

Tvereky end Xahneaan �981! presented
the following problea to e group of
sub!ecto:

The V.S. ie preparing, for the outbreak
of an un.usual gefan disease which is
expected to kill 600 people. Two
alternative programs are being
considered. Which would you fsvory
l. If Program A is adopted, 200 will

be saved.
2. If program 8 is adopted, there ie

a one-third probability that all
will be saved end s tro-thirds



probability that none will be
saved.

Of 158 respondents, 76Z chose Program A,
while only 24Z chose Program S. The
prospect of being able to save 200 lives
for certain was valued more highly by most
of the subjects than a risky prospect of
equal expected value. Thus, most subjects
were risk-averse.

secoad group of subjects received the
same cover story aud the following two
choices:

l. If Program A is adopted, 400
people vill die.

2. If Program B is adopted, there is
e one-third probability that uo
one will die and a two-thirds
probability that 600 people will
die.

Out of the 169 respondents in the second
group, only 13Z chose Program A, while 87Z
chose Program B. The prospects oi 400
people dying wss lese acceptable to most of
the subjects thea a two-thirds probability
that 600 would die. Thus, most subjects
given tasse alternatives were risk-seeking.

significantly more concessionsry and better
problem solvers than their negatively
framed counrerparts.

These results about the frame of
negotiations have important iaplicatione
for the practice of negotiation. First, the
common negative frame adopted by most
negotiators is likely to result ia Iittle
search for creative solutions  since you
are willing to wait for the other party to

cave in"! and aissed opportunities for
mutually beneficial agreemeuts. Second,
framing has important isplications for
tactical behavi.or. In order to induce
concessionar behavior from an o uncut s
ne otiator should alma s resent sr uments
in terms of what the o onset has to~aim
In addition, negotiators should make it
salient to their opponents that they are in
s risky situation in which e sure gain ie
possible. Finally, the impact of framing
has important implications for mediators
and other thix'd psrtiee who are
facilitating the negotiations. To the
extent that the goal is a better solution
for both aegotiatoxe, a mediator should
strive to have both arties view the
ne otiation in a ositive frame,

The N thical Pixed-Pie
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Careful examiuati.on of the two problems
fi d ~ th t I ~hti 1 td tt ~ l.
However, chaagiag the description of
outcomes from lives saved  gains! to lives
lost  losses! was sufficient to shift the
majority of subjects from a risk-averse to
a risk-seeking orientation. This result is
inconsistent with utility theory, which
px'edicts the same response when objectively
identical pzoblems are presented. These
well-replicated findings, however, are
consistent with Kahneman and Tversky's
�979! prospect theory, which predicts
zisk-averse behavior when individuals are
evsluatin aine and risk-mackin behavior
when individuals are evaluatin losses.

To exemplify the importance of framing
to the domain of conflicts in this confer-
ence, consider the following elaboration of
the scenario depicted above: Bach side
claims that it needs and desex'ves at least
70Z of the rights, snd that anything less
represents an unacceptable loss. What if
each side hed the opportunity to accept a
SO-50 splity Since each side is viewing
tha conflict in terms of what it ha ~ to
lose, followiag Tversky and Rahneman's
�981! findings, eac'h side is predicted to
be risk seeking and unwilling to take the
certain settlement  the sure thing!,
preferring to risk this guaranteed agree-
ment in favor of the risky strategy that
the other side will yield further. Changiag
the frame of the situation to a positive
one, however, results in a very different
predicted outcome: If both sides view the
conflict in terms of the percentage of
water rights that they rill gain, then risk
aversion will dominate and s negotiated
settlement  the sure thing! will be likely.
1Jsing expex'imental contexts conceptually
similar to the one depicted in the scenario
above, Bazerman, Nagliozzi, and Neale  in
px'ess; Neale and Sszermaa, in press! found
that negotiators with positive frames are

Ideally, this should be done with both
parties conscious of the difference between
negative and positive framing, sad
understanding that a positive view by both
sides will lead to a better solution for
both. Sut of course the mediator could
undertake a positive frame definition of
the issue that would be different for each
party. Since this should result in a
winjwin result, this would be a perfectly
ethical procedure for the mediatoz to
follow. Sut if it is done as a measure to
achieve resolutioa rather than ss one to
promote collaborative rather than
adversarial attitudes, one can speculate on
its effectiveness for sophisticated
negotiators. 0ace the "trick" is
recognized, it can be used as a negotiating
ploy by each side, thus cancelling its
effectiveaess.

Integrative agreements are nonobvious
solutions to conflict that reconcile the
parties' interests snd yield higher joint
benefit than s simple coaprouise could
create  Bazezmaa, in press; Pruitt, 1981;
Walton and Nckersi ~ , 1965!. To illustrate,
consider Follett's �940! frequently
repeated story of the compromise between
two sisters who fought over an orange. The
two sisters agreed to split the orange in
half, allowing one sister to use her
portion for juice, and the other sister to
use the peel of her half for a cake. The
I P ti 1 k d xi ~tt ~ i'
agreement of giving one sister all the
juice and the other sister all the peel.

Why did the sisters siss the
integrative solutiony The likely culpxit
ie the fixed-pie assumption of most
negotiators. We argue that the tendency to
view negotiation i» a win-lose frame«ork
represents a fundamental cognitivc bias



of aa expandable pie
professionals are aw
eucb trede � offe, we
assuaption continuee
our ability to crest
and our «fl.liagaess
resolution technique
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shared across moot negotiators. This
cognitive pattern leads negotiators to eek
the question, "How much of the oraage can I
get?" rather than the question, "How can I
best understand the way in which this orange
can be divided?" This win-lose orientatio»
is aenifested objectively ' a our society in
athletic coapetf tioa, academic adaiseione,
promotion systems, etc, Unfortunately,
individuals tend to avergeneralire this
lesson l.earned in fixed-pfe contexts to
many other domains in which an expandable
pie exists.

Experimental results show that individ-
uals do learn to find integrative solutions,
but onl.y after they are experienced fn the
specific demain ia which the aegotiatioas
occur  Baxeraan, et al, in press!. Even
experienced aegotfators in novel domains
forage the mutually available benefits of
fategratfve solutions. Unfortunately, the
very nature of the conflicts that are
represented in this conference suggest that
novelty will be a caaaon characteristic.
This increasee the concern for elfafnating
the fixed-pfe assumptions that can be
predicted to exist.

Returning to the water rights scenario
described in the previous section, many
agreeaeate are possible through mutually
beneficial trade-offe. Por example, thoro
are likely to be a number of ways fn which
the water rights to parts of the disputed
ares csu be available to both parties,
However, these trade � offe can onl result
after the arties in the ne otiatioue
understand sufficieutl how the s stem
works to enable thea to aces t the notion

While experienced
are af the need for
believe the fixed-pie

to negatively affect
ively develop solutions
to uee the coaflfct
e that uow exist.

If the partiee could be persuaded to
enter into C.A.N. before they engage in
herd bargaining, it might be possible to
have thea explore together how the system
works, sad ia so doing, discover the
potentials of an expandable pfe.

The Escalation of He otiation

There are many exaaples of oceaa
conflicts in which the actors can becoae
trapped into costly courses of action. The
~ scalation of caaaitment to a failing
course of action has recently become a
topic of interest among decision researchers
 Baxermeu, Giulioua, and Appelaan, 1984;
Broc'kner aad Rubin, in press; Stew, 1976,
1981; Teger, 1979!. Individuals and groups
who are personally responsible for actions
that have led ta tha curtest situation
consistently and nonratfoaally caaait added
resources ta that course of action.
America'e involvement fn Vietnam is often
cited as a classic example of escalation
 e.g., Teger, 1979!. policynekere of that
time gradually increased the nation's
commftmeat in such e manner that ao major
political force could retrospectively argue

that the actiane takes were rational,
Similarly, it can be argued that iu the
Halvfnae/Palklands conflict, once Argentina
had suffered the initial lose af life, it
had the fnforaation necessary rationally to
pursue a negotiated settleaent. The
aegotiatione literature, in contrast,
accurately predicts the behavioral patterns
that the United States end Argentina
pursued.

One of the primary approaches to the
study of the nonrational escalatiaa of
conflict has centered around the dollar
auction  Shubik, 1971!. To illustrate the
dollar auction, imagine yourself ia e rooa
with thirty other individuals. A person fn
the front of the rooa announces:

I aa about to auction off a
dollar. You are free to
participate ar just watch others.
You will be invited to call aut
bids fn nuitfples of five cents
until no further bidding occurs,
at which point t' he highest bidder
will pay the amount bfd aad win
the dollar. The only feature that
distfaguishee thfe auction from
traditional auctions is a rule
that the second-highest bidder
aust also pay the highest amount
that they bid, although he/she
will obviously nat «fn the
dollar. for exaaple, if Bill bfd
35k and Jaae bid 40k, ond the
bfddiug stopped, I would psy Jane
608  81-40k 60k! and Bill, the
second-highest bidder, would pay
~ e 354.

Would you be willing ta bid 15k to start
the auction? Hauy people would. After
someone else bid 204, would you bfd higher?
What would you do if no one else entered
the auction? We have rua this auction with
students aud executives. The pattern is
always the sane. The bidding starts out
fast and furious, until the bidding reaches
the 50-75k range. At that point, everyone
except the two highest bidders drops out of
the auction. The two bidders then begin to
feel the escalatory trap, One bidder bide
80k and the other bids 85k. The 80k bidder
aust either bid 904 or accept an 808 lose.
The uncertain situatioa  that might even
produce a gain if the opponent quits!
appears sore attractive than the sure
lass. He/she bids 904. This continues
until you have bids of 958 and 81.00.
Strangely, the decieioa to bid 81.05 ie
very siaflar to all previous sftuatfoae.
You can accept a 95k lose or continue and
reduce your loss if the other party quits.
Of course, the rest of t' he group gets s
good laugh as the bidding goes over e
dollar--which it always does!

It is easy to see the process of
nonrational connftaent uafold in the domain
of the conflict under exaainatioa in this
conference. Hegatiation processes commonly
lead both sides to initially sake demands
that are based on o fixed-pie view of
negotiation. Once the negotiators sake,



snd become committed to, these positions,
they can be predicted to nonrationally hold
to these positions. This keeps t' he
attention focused on the wrong questions
for the formation of the integrative
solutions that effective dispute resolution
typically necessitates. yurther, lf both
sides incur losses as e result of a lack of
agreemeat  e, g,, the temporary lan of the
use af the water rights!, thelz commitment
to their positions is expected to fncreaee
due ta the added commitment of resources,
and their wlllingnes ~ to search for
creative solutione is expected to decrease.

Baz,creen, Beeku», snd Schooraan �982!
snd Ruble �980! have identified a number
of recommendations for svoldlag escslstian
that are relevant to negotiators. These
includer

1. Continue to evaluate the costs ead
benefits af nsintainin a can lict ln
its current form. W en we are
competing, we often lose perspective of
our goals, Rather, we seek victory.
The ective consideration of your
interests avoids this destructive
Change ln objeCtlve. The toola
discussed fn the front portion of this
paper can provide ihe training that
aoves negotistars fn this direction.

2, Awareness of escalation. Escalation
often takes the fore of creeping
incrementaliem--"the other ~ fde vill
give fn «lthia a week." The ~ troagest
safeguard against this increueatal
escalation fs awareness.

3. Reco cise sunk caste. Nost of ue try
to recaup any losses that we have
suffered. Unfortunately, this
increases caaflict  particularly l,f
bath parties have suffered losses! aad
distracts froa rational behavior vhich
focuses on future costs sad benefits.

CONCLUSION

The section on the cognitive distortions
of aegotistore attempted to show the impact
of judgmental deficiencies on the lfke-
lihood of negotiators to adopt integrative
strategies--such as the uee of computer
assisted negotiatian. While the identifica-
tion of why negotiators msy be inhibited
from using conflict resolution advances is
necessary, extensive research  Levin, 1947;
Schelm, 1980; Goodman, Basezaan, aad Coaloa,
1980! hss demonstrated that creating
sustained chsage ia individuals, groups,
aad argsnlxatlone is very difficult. Two
aajor problems are resistance to change snd
the tendency to revert to comfortable
aethods of operation. Given the extensive
institutionallsstion of ouz existing
negotiation strategies, chsaging behavior
fram fixed-pie behavior to integrative
behavior through the use of computer-
assieted negotfatiaa ls likely to be
particularly difficult.

exemple, lf the players of the dollar
auction cited above hsd first been given aa
opportunity to explore how the system
worked, their behavior fn the Sane would
uadoubtediy have been different--if indeed
they could have been persuaded to play the
gene st all. Naw suppose that the
participants ln s coaplex negotiation vere
first introduced to the dollar suction, and
than by analogue persuaded that
self-destructive behavior ie a likely
outcome whenever there fs sa inadequate
understanding of how the system works.
Night the outcome be less resistance fzom
the negotiators to enter into a
collaborative computer sssi ~ ted effort to
understand the system as a prelude to the
actual negotistfonsf

Lewis �947! hes suggested three
necessary steps for creating change ead
making lt last over tine. pirst, it ie
necessary to get the existing systea  e.g.,
fixed-pie behavior within sn individual! to
"unfreese"; that ie, the individual aust be
receptive to change. This frequently
requires some education that deaonstrstee
to the individual that noae change is
necessary. Thus, the use of alternative
dispute-resolving techniques  e.g.,
computer assisted aegotiatloa! must
demonstrate its ability in comparison to
existing mechanisms. Second, once the
individual'e curtest strategies sre
unfroxea, the content of the new strategy
aust be provided to the negotiator. Third,
the change aust ba "rsfroeen," asklag the
chaage part af the aegotfetore' standard
repertolree, If the change is not institu-
tfoaslised, thc negotiator fs likely to
revert to past comfortable strategfee. In
the negotiation context, institutional-
f ting thi ~ change 1 ~ likely to include the
joint consent of both partiee to the
negotiation. This fs likely to be particu-
larly true when we are talking about a
specific technique--such as computer
esefeted aegotiatlon, Instltutfonalieatioa
i ~ most likely to occur when, and oaly
when, negatiatoze actually begin to use aew
techniques ae e standazd part of their
conflict-resolution proceduree. The
exp11cit developaent of e planned chsaged
effort that incorporates ell these steps of
Levin's change model ls necessary for
overcoming the decision biases that
confront negotiators and for moving
negotistloa into alternative formats.

Ia coaclusloa, this article hss argued
that the complexity of issues that confroat
contemporary society are changing the tasks
of negotiators snd that we need new conflict
resolution aids to confront these changes.
Unfortunately, our cognitive biases are
likely to impede our implementation of
n ~ ce ~ eary changes that would encourage
integrative negotistione. Future efforts
sze needed that integrate the improvement
of negatistaz judgment with the implemen-
tation of normative tools for more effective
dispute resolutioa.

On the other hand, paradoxically, one
use of C.h.N. sight be to overcome the
resistaaces to the use of C.A.N..' Por
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USE OF THE MINI-TRIAL IN

[The following discussion is taken
primarily from VARIETIES OP DISPUTE
RESOLUTION by Stephen B. Goldberg, Eric D.
Green & Frank E.A. Sander, to be published
in 1985 by Little, Brown a Co. Research
for this book was supported by a grant from
The National Institute for Dispute
Resolution. This excerpt draws on Green,
Marks 6 olson, Settling Large Case
Litigation: An Alternative Approach, ll
Loy. of L.A.L. Rev. 493 �978!; Green, The
CPR Mini'Trial Handbook, in Corporate
Dispute Management  MattheW Bender &, CO.
1982!; and Green, Growth of the Mini-Trial,
9 Litigation 12 �982!.]

The Mini-Trial is a dispute resolution
hybrid process that structures private
negotiation by combining elements of
negotiation, mediation, and adjudication in
a new way. It is used most often in
business disputes when the parties are at
impasse because of a good faith
disagreement about the likely outcome if
the dispute is litigated; the existence of
emotional barriers to resolution caused by
the parties'  or, sometimes, the lawyers' !
personal antagonism; or the parties'
inability to fashion a settlement that is
responsive to all of their needs and
rights. These are common barriers to
successful negotiation which the Mini-Trial
is designed to overcome in specific ways.
The Mini-Trial can be applied to disputes
involving ocean use and resource allocation
issues, although it may have to be adapted
to meet the needs of particular cases.

A Mini � Trial can overcome a negotiation
impasse by:

 a! Focusing the negotiation on the
merits of the dispute, thus overcoming the
barrier to resolution caused by the
parties holding widely differing
assessments of the likely outcome of the
case in court; and

 b! Reconverting into a business or
policy problem what has often been
transformed by the litigation process into
a technical, lawyers' fight. This
reconversion is achieved by bringing in new
negotiators, usually high level, nonlegal
managers who are not emotionally involved

* Copyright c 1984 by Goldberg, Green
Sander.

OCEAN RELATED DISPUTES*

in the dispute, but who have authority to
settle the case, and who can view the
dispute in a broader context in which
imaginative, integrative solutions are more
likely to be found. The presence of these
nonlegal representatives of the clients
also brings together the true parties in
interest who often are better able than the
legal representatives to assess the
strategic risks and overall importance of
the case to the client.

The Mini-Trial A roach to Com lex
t~tt . Atth* gh tt tp 'f'
procedures of a Mini-Trial may vary
depending on the case and the parties'
desires, most Mini-Trials contain these key
elements:

1! The parties to the Mini-Trial
voluntaril a ree to conduct a Mini-Trial.
There rs no statutory, regulatory or
 usually! contractual. obligation to
participate in a Mini-Trial. Parties may
terminate the Mini-Trial at any time.

2! The parties negotiate and sign a
"protocol" or rocedural a reement thtat
spells out the steps and timing of the
Mini-Trial process. This agreement usually
specifies the parties' obligations and
responsibilities in the Mini-Trial process,
their right to terminate the process, and
certain legal matters such as
confidentiality of the proceedings and the
effect of the process on any pending or
future litigation. This agreement may be
quite ShOrt and Simple Or it may reaemble
ad hoc, private rules of civil procedure .

3! Prior to the Mini-Trial, the
parties informall exchan e ke documents,
exhibits, summar es of wrtnesses
testimony, and short "Introductory
Statements" in the nature of briefs. If
necessary, the parties may engage in
shortened, expedited depositions and other
discovery without prejudice to their right
to take full discovery later if the
Mini-Trial does not settle the case.

4! In most Mini-Trials, the ~arties
select a mutuall acce table "Neutral
Advisor" to reside over the Mini-Trial.
Unlike an arbitrator or judge, the Neutral
Advisor has no authority to make a binding
decision, but at the Mini-Trial the Neutral
Advisor may ask questions that probe the
strengths and weaknesses of each party' s



case, and after the Mini-Trial, the Neutral
Advisor may be asked by the parties'
representatives to advise them on what the
likely outcome would be if the case went to
trial. Selection of a respected Neutral
Advisor with credibility to the opponent is
thus very important for each side--one of
the principal goals of the part.icipants if
they cannot obtain a favorable settlement
in direct negotiations with the other side
is to persuade the Neutral Advisor to
advise the other side that it would be
better off settling than taking the case to
trial.

In most Hini-Tz isis, the parties select
a farmer judge as the Neutral Advisor
because they believe that a person with
prior judicial experience is best able to
give them sound advice on likely trial
outcomes. But parties generally try to
select a former judge who recognizes the
difference between the adjudicative
function and the advisory role the Neutral
Advisor plays at a Hini-Trial, In some
Mini-Tr isis, especially those that turn on
the resolution of a technical or economic
issue, the parties may select a nonjudicial
expert in the subject matter as the Neutral
Advisor, In other Mini-Trials, the parties
dispense with the Mini-Trial altogether and
rely solely on their business
representatives to preside over the
Mini-Trial and to conduct the negotiations
privately. Another approach used at some
Mini-Trials is to have a less active
facilitator set up the Mini-Trial and chair
it, but not advise the parties as to likely
trial outcomes. In other cases, the
parties want the Neutral Advisor to attempt
to mediate a resolution of the dispute.
The function the Neutral Advisor is
expected to perform will. determine the kind
of person best suited far the role. But
practically, it may be difficult to know in
advance what will be required of the
Neutral Advisor. Thus, the most successful
Neutral Advisors have been those who are
sensitive to these nuances and capable of
playing the roles of advisor, mediator and
facilitator as the situation dictates and
the parties ultimately determine.

5! At the Mini-Trial itself, the
parties' law ers make concise, summar

resentations of their "best case."
Mini-Trials may last ram one-hal to three
or four days  twa days is average!. Thus,
presentations are usually limited to a
maximum of six hours for each side,
depending on the complexity of the issues.
Generaliy, each party retains complete
discretion over how it will use its
allotted time. In sorie cases, the entire
presentation is made by the lawyers,
similar to an appellate or closing
argument. In others, the lawyers eall key
witnesses to explain parts of the case.
Often, key documents are used to explain
the case. Quite often, the parties '
experts testify on the technical issues.
At other Mini Trials, parties have used
movies, views of the scene, and other
imaginative devices to communicate the
essence of their case in the short time
allotted to them.

At the Mini-Trial, rules of evidence do
not apply. Thus, if there is testimony by

witnesses, it tends to be in a narrative
form under informal questioning by counsel,
rather' than in the precise question and
answer form of trial examinatian. In most
Mini-Trials, time is set aside for
rebuttal. This may include an opportunity
for questions r.o opposing counsel,
witnesses, and experts, again in an
informal, modified cross-examination
for'mat, and an open question and answer
session in which expert may question
expert, lawyer may question lawyer, and
client may question client, or any
variation of these combinations.

Thus. although Mini-Trial formats may
vary considerably, the common goal is to
employ a procedure that effectively gets
out the strengths and weaknesses of each
side--including the persuasiveness of
counsel and witnesses--in a short time.

6! Mini-Trial resentations are made
to hi h-level re resentatives o the
r t' ho h 1 tti t
authority. In most cases, the
representatives are nonlawyers who have not
been involved in creating or trying to
resolve the underlying dispute, but who
have authority, or at Least persuasive
power, over the decision whether or not to
settle. In eases involving businesses and
government agencies, the party
representatives are generally at least one
level higher in the corporate or
administrative hierarchy than the people
who have been involved in the case prior to
the Hini-Trial,

At the Mini-Trial, the nonlegal party
representatives Listen, observe, and ask
questions to clarify points, much like a
judge Or arbitratOr wOuld, but they dO nOt
eit with or assist the advocates.
Immediately after the parties' adversarial
presentations on the merits of the case,
the nonlegal representatives meet privately
and attempt to negotiate a resolutian. The
theory behind the Hini-Trial is that the
party representatives, armed with a crash
course on the merits of the dispute  but
without any emotional or face-saving
motivations!, and aware of the larger
i nterests of their side, will be better
able than the advocates ar lower level
party representatives to appraise their
positions and negotiate a mutually
beneficial settlement.

7! If the nonlegal representatives are
unable to negotiate a settlement
immediately after the Mini-Trial, they may
schedule further talks or presentations.
They may also eall in the Neutral Advisor
and ask for the Advisor's views on likely
trial outcomes. In the negotiation
terminology of Fisher and Ury  Getting to
Yes!, the Neutral Advisor's opinion gives
both sides an expert's opinion of its
BATNA- "Best Alternative to a Negotiated
Agreement." Armed with these data, the
nonlegal representatives may negotiate
further. If a settlement is reached, the
dispute is over, as with any negotiated
settlement, and any pending litigation is
dismissed. If the case is not settled, the
parties are free to resume any other
dispute resolution process including
adjudication, Most Mini-Trial agreements
specify, however, that the entire



Mini-Trial process, including any
statements made in the course of it and the
opinion of the Neutral Advisor, are
confidential and inadmissible in any
proceeding. The parties also agree that
the Neutral Advisor may not testify or
consult with any party in that case,

The hybrid nature of the Mini-Trial
should be apparent from this description.
FOr example, the Mini-Trial provideS the
parties the opportunity to present proofs
and arguments on the merits of the case
 Ion Fuller's classic definition of
adjudication!, but. in a process that has a
greater capacity to arrive at "win/win"
results  negotiation! because the nonlegal
representatives can work out their own
integrative solution. The parties set
their own rules of procedure and select a
third party to help them resolve the
dispute by considering the proper outcome
 arbitration!, But the third party has no
binding decision-making capacity
 mediation!. The procedure is private
 arbitration, mediation, negotiation!, but
is usually carried on within the structure
of an on-going adjudication, and the goal
is agreement rather than consistency with
substantive law  negotiation and mediation!.

The first Mini-Trial was held in 1977
to resolve a legally and technically
complex patent infringement case. Since
then it has been used to settle product
liability, commercial, contract,
distributor termination, insurance,
construction, employee grievance, toxic
tort, antitrust and trade secret cases.
Most of the Mini-Trials have involved two
business entities locked in long-term
litigation, but some have involved
multi-party disputes and some have involved
cases between individual plaintiffs and
businesses. Others have involved
governmental ent.ities.

ases Suitable for M' '~ ' . The
following factors should be considered to
determine whether a Mini-Trial might be
employed, and the exact form it might take..

Stage of the dispute.
Types of issues at the heart of
the dispute.
Motivations and relationship of
the parties.

Sta e of the dis ute. Some
Mini-Trials have occurred prior to
commencement of any litigation. More
often. however, a Mini-Trial takes place
after enough pre-trial discovery and
sparring have been conducted to educate the
parties somewhat in the disputed issues of
the case and bring home to them the cost of
continuing litigative combat. Obviously,
the earlier in the diSpute the Mini-Trial
can occur, the greater are the cost-savings
that can be achieved. Deciding when to do
a Mini-Trial requires each party to make a
cost/benefit analysis of the value of
obtaining additional information before
talking settlement.

Experience, to
date, indicates that bes t results are
obtained in Mini-Trials of cases involving
complex questions of mixed Law and fact
 for example, patent. products liability,
contract, antitrust, unfair
competition!- � the kinds of cases in which

litigation is often intractable and
costly. For example, the Mini-Trial seems
well-suited to resolving an antitrust case
where the sticking point to settlement. is
the scope and definition of the relevant
market; an unfair competition case where
the crucial issue is the propriety of
certain disputed business practices; a
products liability case where the issue is
whether a specially burlt component part
met the required standard of quality, or a
contract case where the issues are whether
the terms of the contract were fulfilled or
nonfulfillment was excusable.

By contrast, where a case turns solely
on legal issues, traditional summary
judgment procedures are likeIy to provide a
better means of resolution. In addition,
where a case turns primarily on factual
disputes involving credibility, the
Mini-Trial may not be any more effective in
resolving the case than traditional
settlement negotiations or arbitration
unless the witnesses whose credibility is
in issue appear at the Mini-Trial to t.ell
their stories and be confronted by the
other side. The flexibility of the
Mini-Trial enableS the partieS tO Structure
the process to the issues in the case. For
example, where the factual disputes are
technical ones. requiring expert analysis
and promising a nettle of the experts at
trial, a modified Mini-Trial involving a
neutral expert. can be employed. If, for
example, the performance of a product is at
issue, a joint testing procedure carried
out by experts for each side and a neutral
expert might well provide sufficient data
to foster a settlement either before or
after a Mini-Trial. Or, in an antitrust
case that turns on complex economic
analysis, the parties might agree to
appointment of an expert to undertake this
analysis early in the litigation. The
expert's findings, which could be reported
at a Mini-Trial and/or admissible at trial,
will at least serve to narrow the issues in
the case, and may be a substantial
additional spur to settlement.

Parties. The motivation and
relationship of the parties will have a
substantiaL impact on the responsibility of
successfully initiating and implementing a
Mini-Trial. Where the litigation is
brought or resisted for tactical reasons
rather than out of a good faith sense of a
wrong suffered or an accusation wrongly
made, a Mini-Trial is unlikely to succeed.
Similarly, where delay greatly favors one
side or another, a Mini-Trial probably
cannot be initiated, On the other hand, a
long-term relationship between the parties
will increase the parties' motivat.ion to
try a Mini-Trial.

Motivating influences that might make a
Mini-Trial attractive to management.
in-house counsel, or the retained lawyer ~
include: �! uncertainty caused by the
litigation, such as in a resource
allocation situation where the existence of
the dispute casts a shadow over investment
choices; �! a rapidly approaching deadline
which operates like a short. fuse to a
potential bomb  often this is a trial
date!; �! accumulating costs of
litigation, especially as they are
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projected through trial; �! internal
corporate or agency polatics, such as a
desire to shift or focus responsibility for'
the outcome of t.he litigation; and �! a
sense that the parties are just not getting
their cases across to the other side--that
someone is simply mistaken about the likely
outcome if the case goes to trial.
Motivation is a complex issue, however.
The five factors mentioned above sometimes
operate in contrary or contradictory ways.
There is no textbook approach. Sensitzvity
and timing are often criticaL,

The fact that the par'ties are adamant
in their positions does not necessarily
preclude a Mini � Trial. The Mini-Trial has
worked even in cases in which communication
between the parties had broken down and
compromise through traditional settlement
negotiations did not appear possible. What
was crucial in these cases was that the
executives and lawyers on both sides,
conscious that there remained some remote
possibility of cz'eating an avenue of
communication, did not simply throw up
their hands and begin to gird for trial,
but were willing to risk using a novel
procedure of their own design. To the
extent that some catharsis was necessary to
unblock the parties, the Mini-Trial
provided an opportunity for just enough
animosity to exist, yet within a
cooperative framework. The information
exchange portion of the Mini � Trial
permitted the negotiations to be refocused
on the merits of the dispute; and the
involvement of problem-solving
businesspersons who were "above the fray"
increased the chances of finding a
"win/win" integrative solution.

Mini-Trials vary in cost,
depending on the amount of preparation
required, the duration of the Mini-Trial,
and whether or not a Neutral Advisor is
used. Even the most elaborate Mini-Trials
appear, however, to cost less than one to
three months of the legal fees incurred in
moderately active litigation. Moreover,
most of the parties who have engaged in
Mini-Trials report that even if the case
does not settle after the Mini-Trial, very
little of the money expended is wasted.
This is because the Mini-Trial forces each
side to organire rigorously the mass of
facts and legal arguments which have been
gathered over many years of discovery and
legal maneuvering, just as they will have
to do to prepare the case for trial. Also,
the "Introductory Statements" that have to
be written and exchanged prior to the
Mini Trial are short versions of what might
ultimately be submitted as trial briefs,
Thus, the procedure demands preparation by
counsel and experts which will. be directly
useful at trial if the case does not settle.

The only Mini-Trial expenditures not
related to activities which will be
incurred in any case for trial, and thus
Lost if the Mini-Trial does not lead to a
settIement, are those relating to the
negotiations which lead to the Mini-Trial
protocol, and those for the time spent at
the Mini-Trial itself. One party to a
Mini-Trial of a large case estimates that
these approximated 25% of total Mini-Trial
expenditures and that total costs to

judgment would have been approximately ten
times greater. In that case, because
management considered that it was r:isk ing a
relatively small amount to avoid an
otherwise certain expenditure of a great
deal more, it viewed the investment as well
worth the risk.

Moreover, because of the necessity for
organising the case in a short time,
connections between relevant facts, and
between facts and legal theories that might
not otherwise be made until pretriaL or
trial, are made significantly earlier. If
the litigation continues. this fosters more
focused discovery and pretrial
preparation. In sum, even if a Mini-Trial
does not settle the dispute, the intensive
time spent by counsel in preparing for it
may be worth significantly more to the
client than the same amount of less-focused
time spent during the long pre-trial phase
of the case.

A lication to Ocean Use, Resource
Allocation, and Coastal Zone Dis utes,
Although apparently no pure Mini-Trial has
yet been used to settle an ocean use or
resource allocation dispute, Mini-Trials
have been used to settle shipbuilding
disputes, and Mini-Trial variants have been
used in resource allocation cases.

In the shipbuilding case, a Mini-Trial
successfully resolved, in a few weeks'
time, a bitter, five � year-old lawsuit
between two oil companies based on huge
cost overruns and delays in the
construction of two Alaska oil trade
tankers. The parties report that they were
very Satiefied With the prOcess beCause "it
saved a fantastic amount of time" and
avoided public disclosure of confidential
information.

In another case, a Mini-Trial variant
was used to resolve a marine fishing
dispute between an American Trust Territory
in the Pacific and a large multi-national
fish cannery company. At issue were the
rights to operate the cannery in t' he
Territory in the future. The government
had a strong, national interest in
obtaining fair compensation for the fishing
rights, so it brought in experts to assist
it in negotiating with the cannery. The
government's negotiators conducted an
intensive review of the cannery's financial
statements and economic position, and then
conducted a Mini-Trial kind of "Information
Exchange" before government officials on
the One hand, and the CEO, senior
executives and the cannery's lawyers on the
other side. No Neutral. Advisor was used.
The process was successful in resolving the
dispute, and both sides report satisfaction
with the process. Even though the cannery
paid more for the fishing rights than it
had initially contended was fair, the
process signalled that responsible business
practices would be used by the government
in the future, and the company established
an excellent relationship with the people
and leaders of the island.

In another case, another Mini- Trial
variant--essentially involving
mediation--was used to resolve a dispute
within the Massachusetts environmental
community over the position it should take
on the then-proposed Massachusetts Coastal



Zone Management Program. An
environmentally sensitive state government
had proposed extensive regulations pursuant
to federal statute, but the federal
implementing regulations had not yet been
promulgated, and funds had not yet been
appropriated. Some members of the
Massachusetts environmental community felt
that environmentalists should sue to block
promulgation of the Massachusetts program
until the federal structure was completely
in place. Others felt that the proposed
state program was very favorable, that the
state officials in charge of Coastal Zone
Management were highly capable and
trustworthy. and, thus, that the proposed
program should be active1y supported. The
dispute threatened to split envizonmental
groups that normally worked together
closely.

To resolve the dispute, the legal
staffs of the disputing environmental
groups got together for an "Information
Exchange" in which they each made succinct
presentations of their positions before
leaders of the environmental community and
the Chairman of the Legal Committee of the
New England Chapter of the Sierra Club who
organized the procedure and served as
facilitatoz. Ths Assistant Secretary for
EnViranmental AffairS in charge Of COaStal
Zone Management also participated by
explaining the proposed state regulations
and program and by answering questions .

As a result of this process, the
Massachusetts environmental community was
able to teach a consensus and form a united
front generally supporting the proposed
state regulations, but voicing concerns
over some aspects of the federal-state
relationship.

In another case pending in the federal
court for the Weetern District of Michigan,
Judge Richard Enselin has used a similar
procedure. This case involves three
federally recognized bands of Chippawa and
Ottowa Indians who have asserted various
fishing rights in the Great Lakes under the
Treaty of Ghent and the Treaties of 1836

and 1855 between the United States and
those tribes ~ The Sixth Circuit Court of
Appeals held that the Indians have rights
to fish based upon those Treaties which
cannot be regulated by the State of
Michigan except under circumstances where
the state shows, by clear and convincing
evidence, that the f ishing resource is
being severely depleted. Currently. the
Interior Department, as Trustee for the
tribes, and the tribes themselves, are
seeking an allocation of the fishing
resource between themselves and the State
of Michigan, Petiticns for intervention
have been filed by non-Treaty commercial
fishers and several groups of sports
fishers. Judge Knselin appointed Professor
Prancis McGovern as Special Master of this
dispute to:  I! assist the parties in
devising an ADR mechanism for handling the
long-term allocation issue; and �! deveLop
a system for reducing and agreeing on facts
for judicial resolution, if necessary.
Judge Enselin also suggested the
possibility of appointing a neutral expert
in marine biology and economics to assist
Professor McGovern.

In devising a long-term dispute
resolution mechanism, Pzofessor McGovern is
considering, with the parties, estabLishing
a Mini-Trial procedure for resolving
intermediate allocational disputes that
will arise from time to time because of the
dynamic nature of the fishery. At the same
time, this Mini-Trial process will be used
to narrow the issues and reduce disputes of
fact in order to minimize the need for
judicial intervention.

These cases and the non-ocean-related
cases in which the Mini-Trial has
successfully resolved complex, costly
liti.gation, demonstrate its potential for
effectively resolving many ocean uss and
resource allocation disputes. Although not
a panacea to be appLied blindly to every
case, the Mini-Trial should be considered
ae one alternative dispute tesolution
method.
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�zat is most important about the dispute
cesolution approaches reviewed in this
oollectian of papers are the results: how well
have these processes actually inpraved the
ability of individuals arzd graups with different
perspectives aai often canpeting interests to
reach agreennrnts in ooaplex and controversial
env trorznen tel issues?

The three papers which follow describe two cases
in which those involved wete able to teach a
consensus, when ccntinued controversy might have
seemed the nxzre likely outcome. These cases are
important both in and out of themselves and
because they illustrate scrzm of the
practicalities of consensus building and
czxzf liat tesolutirzz. Both cases involved
simi1ar kinds of cegional, estuac inc planning
issues, but the process of reaching agreenmnt
took different forms in part because they took
place at different stages of the decision-making
process. The ficst case-study describes the
Chesapeake Bay Program, a seven or eight
year-long effort ta study and make
reasrrnrnndatians an managerrmnt of the Chesapeake
Bay and its tesoutces. The second case crxzcerns
the Colunbia River Estuary Study Task Parce
 CREST! and its ef for ta ta draf t a znarzagement
plan far the Caluntzia River estuary. In the
Chesapeake Bay Pragtrzn, a three-tiered process
bcaught officials fram three states, scientists
and technica1 experts, ard cesource users
together during the planning process to build a
consensus an Chesapeake Bay managenmnt issues.
A similar consensus building process for the
Colunbia River estuary bcought together a task
farce of representatives of local gaverrmmnt
ftzzn both the Washington and Oregon sides of the
river. The rnenbers of the task fotan worked
with each other and with state ard fedetal.
agencies to build consensus on the plan, but at
the erd of the process disputes remained about
tive potential port development sites an the
Oregon side of the river. After preliminary
conversations with ccncerned individuals and
grrxrlzz, a nnrdiatot helpzd the key patties � in
this case four federal agencies, four state
agencies, arx! four units of local
goverrzment � tezo!.ve the remaining issues.

Earlier papecs pravide a brief introduction ta a
range of irzrevative ways ta resolve natural
resource mnnar!nrrmnt and envitarmmntal
controversies. Even though readers may have a
wealth of experience in coastal zone nmnagenmnt
and Outer Continental Shelf issues, it mny not
be obvious how ta match this array of dis!zzte
resolution approaches with the issues that they
face. The words negotiatizzz, mediaticn,
arbitration, mini-tt ials, and policy dialogue
repcesent a vatiety of approaches to resolving
disputeS under different Citazmmtanaes. Some
utilize independent mediators or facilitators;
scam do not. In scam pcccesses, the individual
taking the neutral role renders a decision or
recxzmmndation; in other cases, the rmuttaL
mediator or facilitator assists the Ixrr ticipants
in restring their own decisions. In some
cases, the cesult is a birding agrenmnntr in
others, it is a recznazmndation ta decision
makers who are not at the table. All of these
processes, however, seem to share three basic
chacacteristicsz 1! they all are voluntary
pr~s, 2! in which the parties neet face ta
face, 3! with the objective of r~ing a
mutually agreed upon decision.

To place al.l this in a larger context, I
recently took a look at ten years of expnrie~
with nmdiated environmental dispute resolution
alternatives. The results of this study will be
published in &salvin Bnvirzzmmntal Dis tesz A
Decade of r ence, re eased by Ibe
Canservat on Fb tion in Spring 19B5. The
objective of this study was ta daczznent arzi ta
assess what the results using envirzzmmntal
dispute resolution agpraadzes actually have
been. !erat kirds of issues have been mediated?
'Lgzo have the parties been? How often did they
reach agtennmnt? The cases show great
diversity. The largest rznnber of the cases
involved land-use. Harry cases imrolved natural
resource management issues r zrzet of which
involved the use and management of public
lands. Seven of these involved fishing rights
and resource nmnagement, six involved coastal
zone management issues, and three included
offshcce oil and gas exploration. Other cases
included water resource disputes, energy issues,
ait quality, and taxies. In about
three-yurtecs of the cases studied, the
disputes were aver site-speci,fic issues. About
a quarter of the cases za.re dialogues on
envtrarInental policy issues.
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Surprisr.ngly, the stereotype that environmental.
disputes are disputes between industry and
enviranmentalists is not necessarily trrm. In
on1y 33 percent of the cases were environmental
gcoups involved directly in the rmgotiations.
Similarly, pcivate c~ies were involved in
about 33 percent of the cases.
Envirarnnsntalists ard industry representatives
faced each other, however, in only 18 percent of
the site-specific cases in this study. In
contcast, 81 percent of the cases involved
government agencies,

Mediators have been involved in aver 160
environmental disputes over the past ten years,
with the number of cases per year growing
rapidly. These efforts have been cemarkably
successful, with parties reaching agreemsnt in
78 peccent of the cases studied. Little
difference in the rate of success foc
site-specific disputes and policy dialogues is
evident. The implementation record for
age eerrants reached in policy dialogues, however,
is noticeably lower than for sita-specific
cases. For site-specific disputes, excluding
those cases in Wich implerrmntatian is still in
progress, agreements were fully implermnted 80
percent of the tine, partially implerrmnted in 13
percent, and not impienanted in only 7 percent
of the cases studied. Qf the IxIicy dialogues
in Wich the parties ceached agreement and

lerrantatian results ace knawn, agceenmnts
were fully implemnted in only 41 percent of the
cases; partially implemented in 18 percent, and
not irrplerrmnted in 41 percent

On the basis of this experience, what has been
learned about the factors that increase or
decrease the likelihood of success? Fran the
evidence available, the likelihood of success is
not clearly affected by the issues in disixrte,
by the nurrber of parties involved, or by
procedural characteristics such as whether the
parties were in litigation oc Wether there was
a deadline. One of the rrnst significant factors
appears to be whether those with the power to
nake and implera..nt decisions were at the table.
Often this meant gcvernment agencies. 1rhen the
parties at the table had the authority to make
and to implerrmnt their agreerrmnts, they were
able to reach an agreement in 82 percent of the
cases studied. iver~, Wen the agreerrmnts
took the form of reconmendations to a
decision-making body that did not participate
directly in the negotiations, the pacties
reached agreerrmnt 74 percent of the tine. The
effect on implementation rates is more
striking. &en those with the authority bo
inplement decisions were directly involved in
the negotiations, 85 peccant of the agreements
reached were fu1.ly iaplenentedr when they were
not, only 67 percent of the agreements reached
were fully irrplerrented.

But enOugh ConteXt. The paperS that fOllOw
facus on specific cases and the results that
participants achieved. Readers may rensmber
that in his state of the union address in
January 1984, President Reagan mentioned the
Chesapeake Bay and the importance of protecting
this natural cesource. Those involved report
that the prominence given to the bay was the
result of the remarkable consensus that had been
reached through the Chesapeake Bay Progcam. The
author of the first paper, Virginia Tippie, was
the Director of the Chesap ake Bay Program foc
the last two years af the effort. After the
pragrmrr was rxrncluded, and the agceenmnts
between Pennsylvania, Maryland, Virginia, and
the Distcict of Columbia were signed, she becanm
the technical dicector of the EPA Chesapeake Bay
Liaison Office. Her paper presents the context
fac the Chesapeake Bay Program and Wat they
tried to achieve. Then, Gerald Prout, Director
of ~lie Affairs for the HMC Corporation and a
nmmber of the Resource Users Management Task
Pbccm, will discuss the pcacess fram the
perspeCtiVe of a partiCipant. Fallowing these
two papers, Verne Buaer, a mediator for The
tesdiation Institute in Seattle at the tirrm he
was involved in the CREST dispute and now with
14.stern Network in Santa Fe, New Mexico, will
discuss CREST and the more formal mediation
process that taok place in that case,



CHESAPEAKE BAY PROGRAM MAHAGEMENT COORDINATION AND CONSEHSUS PROCESS

Gerald R. Prout and Virgtnia K. Tfppte
FMC Corporation, Philadelphia, Pennsylvania and EPA Chesapeake Bay Program, Annapolis, Maryland

I. IHTROOUCTIOH

2. A HISTORICAL PERSPECT I VE

ASSeSS the principal faCtOrS having an adverse
impact on environmental qualtty;

E stab 1 i sh meehan f sms for col l ect in g; stor in g,
analyzing and df sseminating envfronrmsental
data;

Analyze available envtronmental data and imple-
rrmnt methods for improved data collection;

Propose alternative control strategies for
long-term protection of the Bay;

Evaluate Bay management coordinating mechanisms
 U.S. Senate Report Ho. 94-326, 1975!.

The Chesapeake Bay has recently received unprec-
edented national attention due to a growing public
concern for the health of this nation 's largest and
rmrst productive estuary. In fact, for the first time
1n hiatOry, the PreSident Of the United SiateS made a
natfonal cormaftmant to "clean up" a spec1fic estuary in
hiS State Of the un1On addreSS. Hhat faCtOrS COntrib-
uted to thts overwhelming public and political consen-
sus on a course of actionf Certainly, key political
leaders played a critical role in focusfng rrational
attent1on on the Bay. However, these political leaders
would not have charged forward unless there was a pub-
lic consen sus to take artion . In the rase of the
Chesapeake Bey, the grow1ng public support appears to
have evolved from EPA's Chesapeake Bay Program Manage-
nmnt Coordination and Consensus Effort.

In 1975, the U.S. Congress authorized a 5 year,
$25 million Study of Chesapeake Bay. The directives of
the Congress were fairly specific:

In response to the U.S. Congressional directives, EPA
established the Chesapeake Bay Program Off1ce and an
organizational structure to coordinate activities.

At the outset, EPA recognized the need to involve
State OffiCialS, SCienttStS and CitiZenS in the prOC-
ess  Table I!. Accordingly, the program established a
Management Cormsittee to provtde advtce on management
issues; a Technical Advisory Cormsfttee to assist in
selecting research areas; and a Cittzen Adv1sory Com-
mittee to provide a process for publtc fnput. A
Policy Advisory Comm1ttee comprised of the Reg1onal
Adm1nistrator ~ the Program O1rector and the Chairmen
of the Technical Advisory Coavnfttee and Citizen Steer-
ing Committee provided direction to the program.

In addition to citizen 1nvolvement in the coordi-
nation structure, the CBP funded public education
acti vfties through the Citizens Program for the
chesapeake Bay  cPc8!. Educational briefs, newslet-
ters, and graphic displays increased pub11C awarenesS
of the Bay wh1le workshops and Conferences encouraged
a publ1c dialogue on Bay issues. Concurrently, the
publiCatiO~ and dfSSeminattOn Of JameS M1Chener'S
Chesa cake and Htlliam Marner's Beautiful Swfrmners
resu te n a national awareness o t e ay.

Public awareness of the Bay was obviously a
crittcal component of the effort. However, a public
Commttment tO aCtian COuld net have been aChieved rm-
less there was agreement on the problems and the
solutions. Recogn 1zfng the need to develop an agree-
mentt, the Cheaapeake Bay Program eStablfShed a unique
consensus-building process.

There were three parallel components to th 1s
process:

1. Key scient1ftc investigators were asked to
synthesize the Bay Program's researrh ftnd-
ings 1n response to management questions
approved by the Management Corrmrtttee. A
series of scfentffic workshops were held and



Table 1. CHESAPEAKE BAY PRO RAM CHROMOI.OGY

1975

197b

1977

1983

1978

1979

framework for action.1980

198!

1982
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Congress authorized b year $25 million study

EPA established the Chesapeake Bay Program
 CBP!.

CBP established a Policy Advisory Coiieittee
comprised of policy makers, and a Management
Committee comprised of senior state water
quality and resource managers' and a Techni-
cal Advisory Coaeittee. The Management
Committee met bi-monthly and helped to focus
the research efforts on management objec-
t,i ves.

Research Study areas were selected at a
conference of citizens and scientists in
Ocean City . Maryland.

The Citizens Program for the Chesapeake Bay
was funded by CBP to establish a public
education/participation program and a Citi-
zen Steering Coneittee. The Steering Cora-
mittee met bimonthly from February 1978 to
September 1982 and he1ped to focus public
comments on the Bay. A bimonthly newslet-
ter, mini-projects and other coenittee ac-
tivitieS inCreased public awareneSs Of the
Bay and the EPA research program.

Scientific researchers, state and federal
agency representat i ves and citizen partici-
pants met at Hampton Roads, Virginia to
review the program's efforts.

Scientific researchers, state and federal
agency representatives and cit!Zen part'Ici-
pants met at Cross Keys, Maryland to review
the program's efforts.

a gw rai p aiic education report ~phoae cake
B An It d ti T AnE t was
P P ly
distributed, increased public awareness of
the ecology of the Bay.

A Scientific Research Team of Bay scientists
was established to synthesize the data from
the 4U individual scientific studies.

State Mater Duality Teams comprised of state
agency officialS were eStabliShed to discusS
preliminary scientific findings.

A Resource Users Management Team was estab-
lished to review the scientific findings
and assist in developing management
recommendation s.

A suaeary report of the CBP technical stud-
ies was published. This report synthesized

the scientific understandi ng of the Bay and
contributed to a growinq consensus among the
scientific community on Bay problems.

Governor Hughes of Maryland and Govern or Robb
of Virginia met to discuss preliminary CBP
findings and, as a resu1t, the media focused
its attention on the Bay .

The CBP gave several U.S. and State Congres-
sional Briefings on its findings.

Governors Hughes and Robb met with Governor
Thornbur gh of Penn sy1 vani a in Harr i sbur 9,
Pennsylvania to solicit his invol vement in
the Bay cleanup. This summit meeting re-
sulted in a commitment from Pennsylvania.

The Governors and Senators of the key states
invited EPA Administrator for a boat trip on
the Bay. This major media event resulted in
a political coenitment to a joint state and
federal cleanup effort.

Th* final reports of the program were del iv-
ered to the U.S. Congress on September 30,
1983. These final reports described the
current State of the Bay, trends in water
quality and resources, sources of pollution
and strategies for ma~aging the Bay . A con-
cise suenary report, Chesa cake Ba Pro ram:
Findin s and Recoenendations descri ed

ayman s terms t e prob eras and outlined a

The states and EPA sponsored a series of
workshops and a Chesapeake Bay Conference
 December 1983! to discuss the CBP findings
and develop a plan of action.

A Chesapeake Bay Agreement waS Signed by the
states and the federal government. The
agreement created a Chesapeake Bay Executive
Council, Implementation Coneittee and Liaison
Office.

The Chesapeake Bay Liaison Office was estab-
lished in Annapolis to provide technical
support to the cleanup effort,

The Chesapeake Bay Executive Council com-
prised of the governor's designees and
chaired by EPA Regional AdministratOr met, in
January, July and October.

The Impl ementatiOn COaeittee cOmpr ised Of
state ~ater quality and resource managers and
chaired by EPA Region III Mater Division
Director met bimonthly and established Sub-
coeeittees.

A Citizens Advisory Coaeittee and Scientific
and Technical Advisory Coenittee were estab-
lished by the Council in Dctober.



a scientific consensus on the State of the Bay evolved,

2. Key state and local agency officials were
briefed on the evolving scientific consensus
and were asked to provide insight on some of
the potential so! utions to the perceived
problems. A series of small meetings were
held and a range of alternative control
strategies were developed;

3. Key resource users in the Bay area represent-
ing diverse interests were brought together as
a tears tO reView the SCi ent1fic find1ngS and
to develop realistic implementable strategtes
for addressing Bay problems. A series of
workshops were held and Baywide goals and ob-
jectivess were formulated.

The interaction of these three parallel efforts pro-
vided a unique synergy. It is vnl tkely that any one
effort would have been truly successful without the
input Of the Other effortS.

By the time these con sensus building efforts
reached fruition, the public was well aware of the
problems. The Resource Users Management Team  RUHT!, in
particular, generated a r/pple effect that spread
throughout the Bay COmmunity as participantS diSCuSSed
Bay problems with their own interest groups. The net
result was a tremendous public outcry for action at a
time when the political leaders were prepared to lead
the way for their staff had been involved tn the proc-
ess.

in the months that followed there were a series of
meetings between the Governors of the affected states
Federal Administration Officials and U.S. Congressional
leaders  See Table 1!. These meetings resulted tn the
Chesapeake Bay Agreement of 1983 which committed the
states and the federal government to improve and pro-
tect the water qva11ty and living resources of the
Chesapeake Bay. This commitment received unprecedented
public support as evidenced by the state and federal
appropriations authortzed fn 1984 and the election
results. To better understand this unusual phenomenon,
the remainder of this paper will more closely evaluate
the dynamics of one component, of this overall process-
the public participation effort and, specifically, The
Resource Users Management Team.

3. RESOURCE USERS MANAbEHEMT TEAM

What was the context in which the public Partici-
pation effort evolved! Why was it necessary' The
answers to these questions emerge from understanding
the synergy which developed from the growing scienti-
fic concern over the Bay and from public concern over
the inability of science to drive public policy de-
c 1 5 ioris ~

For years the Bay had been a fertile laboratory
for scientific inquiry . Notable Bay scientists, such
as Eugene Cronin, who served as Iltrector of the Chesa-
peake Bay Research Consortium, provided valuable insight
into possible reasons for decline of the estuarine

resource. The CheSapeake Bay In Stitute at JOhnS Hop-
kins and the Yirgfn t a institute of Marfne Sciences
both become known world wide for their estvarine
studies. The historic Academy of Natural Sciences
Benedict Estuarine Laboratory engaged in a number of
state-of-the-ar t studfes of the Bay and 1ts trfbu-
taries. 1n short, there was an abundance of good
science and good scientists seeking to better under-
stand this complex estuary and its diverse 64,000
square mile watershed.

As is typically the case, however, despite a
wealth Of SCtenttf1C infOrmatiOn, there was a lack of
consensus over what needed to be done to restor e the
Bay. Science helped fuel concern about the Bay, bvt
there was no agreement on a policy agenda to address
the issues scfence had ident1fied. This lack of
agreement was exacerbated by the number of sovereign
j uri sdict1on s governing some portion of the Bay water-
shed, the diverstty of economic interests involved,
and the inherent complexity of the Bay as ecosystem,
In the real world of public policy, decision-makers
cannOt indefinitely pOStpane deCtSSOnS until all the
evidence is assembled or all the disagreements
among part1eS r eSOlVed. But they can pOStpone aCtion
ff there is a lack of clear consensus about the causes
of pollution or its effects. This was the case in the
Chesapeake Bay circa 1980.

The Resource Use Management Team provided a pub11c
partic1patton effort which complemented the integrated
scientific approach represented by the EPA Bay study.
There were those who were critical initially that
roughly 8 percent of the original $28 million allotted
for the EPA Chesapeake Bay program was allotted for
public information and public participation, But as
W. Cranston Morgan, a cormaercfat fisherman and Presi-
dent Of the Cttizens Program for the CheSapeake Bay
said of the Resource Users Management Team, "These
very able people made the difference. They made
decisi ons as to the d1recti on of research . the goals
to shoot for, and the nuts and bolts of ways to obtain
management tools. They prodded the Environmental
Protection Agency  EPA! each step of the way

While this statement may exaggerate the role of
the RUHT group, it does accurately reflect the impor-
tance attached to the group not only by the public,
but more importantly by the EPA staff. A mutual
respect qu1ckly developed between EPA technical ex-
perts and members of the RUHT team , allowing for an
appropr1 ate balance between science and public opin-
ion. Understandably, as requlatory issues have grown more
and more sc1en tific in nature, question s over the
appropriate balance between expert scientific Fact and
value- laden public opinion have grorer correspond1ngly.
The debate is highly significant, but always entails
3udgemen t as to the appropriate mix between
scientific fact and public opinion . The RUMT process
allowed for a balancing of that mix.

When the Resource Users Management Team first met in
Port Deposit, Maryland 1n November 1981, an abundance
of sci ent1f i c information suggested the continuing
decline of the Bay ecosystem. Submerged aquattc



vegetation which served as an important food source
and nurSery grOund for many aquatic SpecieS, had
virtually disappeared from some regions of the Bay.
In c r eased loads a f to x i c po 1 1 u t an t s an d nut r i en t s
were also well documented, though the precise
effects attributable to each were svbject to con-
tinuing scientific debate. Meanwhile, commercial
fishermen were reporting steadily declining yields
from both finfish and shellfish species from a
resource with yields ance large enough to feed the
entire coun try of Japan . Certain recreational uses
of the Bay, tn particular swtxmltng, were impaired.
In short, the overall context was one of growing
public anxiety in the midst of seemingly contradfc-
tory sc1entific information .

The EPA study was in fact meant to help bring
Same fOcuS tO the SCfenCe and lay the baSiS fOr
public policies which would help to arrest the de-

c'line of the Bay. The Resource Users Team was the
public partictpation mechanism devised to help
better clar ffy the policy decisions which federal ~
state and local governments were reluctant to make
tn the absence of clear choices.

The Resource Users Team was an exercise in
CqnSensuS buflding. It waS campriSed Of 1ndf Vid-
uals who had both the time and patience to attempt
to understand comp1ex scient1fic 1ssues and help
clarify the choices before the public. This was
not a public participation process created to pro-
vide a constructive, though meaningless outlet for
activist v1ews. Nor was it undertaken to ful f111
some statutory mandate for public fnvol vement.
Rather, the Resource Users Team was an effort to
provide stakeholders in the Bay with meaningful
input to the work of scientific experts, without
compromising the integrity of the scientific proc-
ess. Hhile no group can ever be chosen without
offending some speci fic interest, e1ther for lack
of representation or the wrong representation, the
RUNT group was indeed broadly representat1ve of the
diverse interests which had some economic, recrea-
tfonal, residential, 1ndustrial, environmental, or
other stake in the Bay. The compos1tion af the
groups was in fact quite balanced among the
predominant user groups. Df the 26 members, 7 rep-
resented agricultural tnterests, 6 industry, 7
commercial fishing, 7 environmental and I recrea-
ti on al .

Halter Lfppman once caut1oned that it would be
better not to seek public fntervent1on fn all
matters, since mass op1nfon tends often to be mis-
informed or disinterested. He preferred a demo-
cratic theory which "economizes the attention of
xmn as members af the public and asks them to da as
little as passible in matters where they can da
noth1ng very well", In contrast, the RUMT team was
asked to do a lot. Members developed an almost
symbiotic relationship with the EPA staff. They
networked in the interim between meetings. The
staff was certainly a source of technical expertise
and informat1on, however, RUMT members also provid-
ed useful insights in to sources of additional data

and methadS Of analySiS and preSentattan, At nO time,
during the course of the process did the staff ever
change information or bias the results of tts sc1en-
tific inquiry.

4. THE RUNT PROCESS

Each of the formal RUNT session s began with 4 techni-
cal presentatton of infarmation followed by a dis-
cussion af its tmpltcatian s . The RUNT group then   I!
SuggeSted wayS of organ fzin g the material presented SO
it wovld be clearer to the public, �! assisted the
staff in drawing out conclusions, �! forged agreement
on a set of water quality objec tives which had impor-
tant economic as well as envtronmenta1 consequences,
and �! then proceeded to recommend mechanisms which
would help achieve the stated objectives.

In the end, after five lengthy two-day meetings
spanning efghteen months, the RUNT team - in spite of
the dfversity of user groups and conflicts in view
among them � arr1ved at a set of policy recoitmmnda-
tions which are extremely tough, It reached this
end by first agreeing on the facts then setting an
overall water quality goal to:

"Provide for the restoration of finfish and shell fish
stocks in the Bay, specifically the abundance and
diversity of freshwater and estuarine spawners,"

Once there was agreement on the findings and a
geal, the graup waS able ta Settle upan a reaSOnable
set of public policy tnit1atfves which would help
achieve thfs goal. It fs doubtful, had the qroup
initiated discussion on these options at the outset,
without achieving inft1al agreement on scientific
characterization of the Bay and goals far fts restor-
ation, that it could have arrived at its conc.lus1on on
appropr 1ate pvb'Ifc policy meehan 1sms.

The in1ti ativeS prOpOSed ta the State are unuSu-
ally tough for a group as diverse as this one. For
example, the group concurred with the EPA character-
1zatton of phoSphorus limitation for the freshwater
part1on of the tributaries and the upper portion af
the main stem of the Bay. Hhtl e establi shinq n itrogen
as the limftfng nutrient for the dow river estuarin e
portions. This finding was the cause of significant
discussion since it necessitated fine tuning control
strategies sa as not to cause longer-term problems by
locking tnto remedial strategies which exacerbated the
nitrogen problem by removing too much phosphorus or
vice versa. There were corresponding conflicts be-
tween point and nonpotnt source control strategies.
In short, a balance had to be str uck to achieve an
appropriate h: P ratio and an economically equitable
set of control mechanisms whtch did not excesstvely
penalize any single user group.

The RUMT group thus sought to emphasize tough
point source control in trfbutaries  actually more
stringent than the EPA Bay Program recommended! while
emphasizing nonpaint source controls  in particular,
adopt1on of best management practices and restricted
development in critical zones! to address nitrogen control
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Baywfde. In regard to nitrogen, the group recognized
the economic tradeoffs and decided that prohibitively
costly nitrogen controls at treatment plants could be
deferred. Without belaboring the entire set of
recommendatlons made by the RUMT group, clearly it was
able to tie land to water. As Frances Flanigan,
Executive Director of the Citizens Program for the
CheSapeake Bay notes fn an artfCle fOr EPA.

"The inter-connectedness of the web of users with
the land and the water has diSarmed thOSe whO
would blame the Bay's decline on someone else.
The growing sense that it is not "them, it' s
us," has created an atmosphere where creative

problem solving can take place".

Indeed it WaS the prablem SOlVtng aSpert of thiS
group which made it attractive to users with diverse and
often conflicting perspectives. As an example, take
the perspective of one induStry member, FMC Corporatfon .

5. AN INDUSTRY USER PERSPECTIVE

FMC fs a diversified manufacturer of equipment and
chemicals for government, aqriculture and industry. It
haS an agrt Cultural ChemfCa1 plant in Salt1more Harbor
and hundreds of employees who live in the Bay watershed,
use the Chesapeake Bay for recreation and fishing, and
thus directly benefit from it, FMC's interest in Bay
management are, in an of therhselveS varied. In a
company this diverse, management often finds it impor-
tant to convene tts own internal "user group" meetings
to t'ocus on how it can most responsibly address public
pol1cy issues. While it is expected and correct that
industry, like any other self-interested party in the
RUHT group, would recognize and seek to art 1 cvl ate and
defend its own self-interest, FMC, and for that matter
the RUMT group in general, acknowledged that to be
successful in the public policy area, it is important
to recorJrtze how an organ i zation s' self-interest best
reconciles wtth the public interest, In particular,
FMC is a manufacturer of phosphorus compounds, used fn
literally thousands of various applications - as food
additives, 1n fertilizers, in cleaning compounds, fn
1 ubr1cating oils, as metal etchants, and so on . Most
of these have the potential to reach surface waters
either as effluent to mun ictpal wastewater treatment
plants, direct discharge from fndvstry or 1nstituttonal
outfal!s, septic systems or as urban and rural runoff.
The company's stated env1ronmen tal policy with respect
to phosphorus 1s as follows:

"FMC reCogn 1 ZeS phOSphOruS tO be an eSSenti al
nutrient to all life forms. We also recognize, however,
that excessive phosphorus input to surface waters can
promote algae growth and result in accelerated
eutrophication of surface waters, In those cases where
phosphorus can be shown to be the 11mtting nutrient,
management of phosphorus loading to the extent r equfred
to produce measur able environmental benefits can best
be achieved by a combination of cost effective point
source controls  t.e. advanced secondary treatment at
wastewater treatmen t plants! and comprehensive non point
source controls  adoption of best management practices
to curtail urban and' rural run-off!."

In the context of the RUMT discussions, FHC
acknowledged the importance of phosphorus controls for
the f'reSh water portions of the Bay's tributaries but
suggested closer sc1enti fic scrut1ny of the extent to
which nt trogen was the control ling factor in the
estuarine port1ons of the Bay. Indeed, significant
debate occurred over this important issue and continues
at present. Nonetheless, this did not preclude FMC's
Suppart Of the phOSphOruS COntralS aS reCOamrended fOr
the fresh water portions of the tributaries. More
importantly perhaps, by working with other user group
rhembers, often timeS dtreCt Or tndireCt CuStumerS fOr
FMC phosphorus, the RUMT consensus wh1ch emerged
reflected an effective but equitable approach to
phosphorus control with each user group including
agriculture shartng the cost for phosphorus r eduction.
The network of relationships - forged often through
contentious first encounters - carried over beyond the
final RUHT meeting, and in fact, led to a broadening
of the consensus proc.ess which oc.curred through the
convening of various workshops on aspects of Say
management during the surmher of 1983. This in turn
Culminated in the SvCCeSSful recommendations made by
the RUHT team though in some cases the workshops were
e1ther less or more stringent in their control approa-
ches then was the RUMT team.

6. SUHMAR Y

It would appear thai the Bay program successfully
provided for c1ti zen involvement and produced a product
that had widespread citizen support, as evidenced by
the Chesapeake Bay Agreement of 1983  Table 2! and the
passage of legislation at state and local levels in the
year that followed the governors conference. The
public made it very c lear that its primary collective
concern about the Bay was management, i.e. how scien-
tific tnforrhat1on is applfed to the government decison
making process and how that process reflects publicly
stated goals and legal requirements. In response to
this concern, the Bay program shaped its research
program to respond to management questions, it then
took the results or findings of the research and used
them as the bas/s for development of a series of man-
agement alternatives or strategies. Lastly, throughout
the process it provided a strong viable mechantsm to
assure construct1ve citizen 1nput which led to a broad
con sensus on a course of action .
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Table 2. The Chesapeake Bay Agreement of 1983

hie recogn1ze that the findingS of the Chesapeake
Bay Program have shown an h1storical decline in the
living resources of the Chesapeake Bay and that a
cooperative approach is needed among the Environmental
ProtectiOn AgenCy  EPA!, the State of Maryland, the
Commonwea1ths of Pennsylvania and Yirginia, and the
District of Columbia  the States! to fully address the
extent, complexity, and sources of pollutants entering
the Bay. He further recognize that EPA and the States
share the responsibility for management decisions and
resources regarding the high priority issues of the
Chesapeake Bay. Accordingly, the States and EPA agree
to the following actions:

l. A Chesapeake Bay Executive Council will be
established which will meet at least twice
yearly to assess and oversee the implementa-
tionn of coordinated plans to improve and
protect the water quality and living resources
of the Chesapeake Bay estuarine system. The
Council will consist of the appropr1ate Cabin-
et desi ~ees of the Governors and the Mayor
of the District of Columbia and the Regional
Administrator of EPA ~ The Council will be
initially chaired by EPA and will report
annually to the signatories of this Agreement.

2. The Chesapeake Executive Council will estab-
lish an implementation coxvnittee of agency
representatives who will meet as needed to
coordinate technical matters and to coordi-
nate the development and evaluation of
managenent plans. The Council may appoint
such exofficio nonvoting members as deemed
appropriate.

3. A liaison office for Chesapeake Bay activi-
ties will be established at EPA's Central
Regional Laboratory in Annapolis, Maryland
to advise and support the Counci'l and comnit-
tee.

52



MEDIATION IN A COASTAL ZONE PLANNING ~

Verne Huser

Western Network

Mediation, the use of an independent intervenor
to assist conflicting parties negotiate settlements,
has been applied to labor-managerlnt disputes for
nore than fifty years, but it is a relatively new
technique for settling natural resource disputes.
Mediation was used to help settle a series of site-
specific disputes in the estuary of the Columbia River
in the early part of the decade. This paper is a
description of that mediation effort snd a follow-up
of its initial results.

The Columbia River Estuary Study Taskforce
 CRESy! planning process, which began in 1974,
involved dozens of local, state snd federal agencies
and hundreds of citizens in two states, three
counties, seven incorporated cities and four port
districts. It was initiated to develop a coordinated
regional management plan for the Columbia River
estuary arxl its shoreline in response to growing
conflicts between preservation and development
interests. In Washington that plan is being imple-
mented through revised Shoreline hhnagenent Master
Programs. The comprehensive planning effort evolved
against a backdrop of a new stringent and untested
statewide land use planning law in Oregon �!, where
most of the proposed development in the estuary would
occrlr .

Issues

The issues essentially grew out of conflicting
interests: developers wanted to use the estuary for
major deep-water port facilities while resource
agencies and conservationists wanted to protect the
associated wetlands snd ulrique biological resources
of the estuary. While each entrepreneur or lard-
owner sought maximum development potential, resource
protection interests were concerned about the cumula-
tive impact of all the potential develolnnent'.
dredging srd filling, pollution and spill possibili-
ties, loss of habitat and changes in natural patterns.
Mitigation of losses caused by development was a
major concern since the estuary consists of unique
biomes.

Beyond the physical attributes of the estuary
were the administrative or goverlrmental concerns:
the concept of federal consistency through which the
interests and needs of the various federal agencies
are heard; ard the coastal goals and guidelines of
Oregon's land-use planning law administered by the
Department of Land Conservation and Development

 staff! aid balanced by the land Conservation and
Development Connnission. Development plans theoreti-
cally can only rrnrve forward when local comprehensive
plans have been "acknowledged" by the Connnission as
being consistent with the goals and guidelines.

An economic. evaluation of the Columbia River
estuary was published in February 1981, a 100+-page
document written to justify a series of "exceptions"
to Oregon's statewide planning goals and guidelines
for coastal resources �!. If a proposed development
activity is inconsistent with the goals and guide-
lines, an exception from those goals and guidelines
must be justified environnmntally, economically, and
socially. The local economy at the time of the
planning process was largely forest product- or
seafood-related, but there was high hope for major
port development for coal export �!, grain trans-
shipment arrd a variety of ocean-related fabrication
facilities. The area was economically depressed,
and actual port traffic was on s gradual decline.

However, the highways, railroads and related
bridges into the area surrounding the Columbia River
estuary were in need of upgrading if any major
development occurred, and significant improvement of
other infrastructural elerents would be required
should any significant bulk cennodity or containerized
export facility be developed. A nmjor marketing
effort had been urder way for some time to link the
area with coal sources in the Intezrrxruntain area and
energy demands in the Fsr East.

A number of projects had been proposed for the
area, but lack of local comprehensive plans snd cost
of delay had discouraged them. Brown and Root had
proposed an oil-platform fabricating facility in the
mid-1970's, and Alunnrx at one time had planned an
aluminim smelter in the area.

Uncertainties

Planning efforts are initiated in part to reduce
uncertainties, In the CRESI' comprehensive planning
effort there were numerous uncerta.-'sties during the
rnid-1970's. Some of then were economic: Would coal
exporting be a viable option for the ares'? Would the
fabrication of off-shore oil rigs be profitable".
Feasible'? Would the fishery withstand increased
harvest pressures in competition with other uses?

Scientific snd technical uncertainties posed a
planning constraint. Part of the purpose of the
planning effort was to collect data in a cenrrsl
location. Proposed projects had generated



considerable information. General data was well known
but sketchy; there were substantial voids in informa-
tion. For example, little was known about certain
benthic species and their habits and habitats. Site-
specific information for a few areas of special
interest was available but other areas were viituallv
unknown. A dozen different state and federal agencies
each had part of the an~war to what the estuary was,
but like the blind men and the elephant, each saw only
part of thc total picture. It was to clarify w!aat
information was available, to gather w!iat was not iuid
to coordinate the whole that CREST was created.

Political uncertainties existed as well. .Jimmy
Carter was in the White House during much of the CREST
planning process; his policy gave emphasis ta the coal
export concepts. About the time the CREST Plan was
published, Ronald Reagan became President, and
policies would change. No one knew whicli way things
might go. Oregon had elected vic Atiyeh as Governor.
He'd appointed a special t:ask force ta study -- some
said to push -- development on the Lower Columbia. In
January 1981 hc is quoted. in The Daily Astorian: "It
is in the State's interest taMiave a deep water port
facility at the mouth of the Columbia River and a
coal facility is an essential first step." Local
legislators had introduced bills that would result in
the formation of a lower Columbia port authority and
a state dccp-draft port commission. At thc same time,
certain state and federal agencies concerned about
biological resources and water quality were exerting
counter pressures through the federal conszstency con-
cept, Business interests were jockeying far position,
and pressures were exerted to water down the State' s
land-use planning law, One of the final efforts made
by former Governor Tam McCall before his death by
cancer was to lobby strongly for retention of that
law, passed under his administration,

Lega11y, the concept ai' federal consistency was
triggered by concern on the part of several agenries
about the proposed CREST Plan. It involved Section
404 of the Clean Water Act of 1972, Section 10 of the
Rivers 8 Harbors Act of 1899, the National Environ-
mental Policy Act af 1969, Fmecutive Order 11990
 Protection of Wetlands! and 11988  Flccdplain Manage-
ment!, the Coastal Zone l4utagement Act and the Fish
arxl Wildlife Coordination Act. While the agencies
were represented in the planning process, they had
no veto power. Since their input to the planning
process was merely advisory -- and local jurisdictions
were not taking their' advice -- they had to speak
through institutionalized procedures. State con-
straints included the Fill and Removal Law  ORS 541!
and Oregon's 1973 Land Use Act.  Senate Bill 100!.
State land-use planning goals and guidelines were
ignored ta thc extent that a 137-page document was
produced by the Oregon Department of Land Conservation
and Development to explain why the CREST Plan was
inconsistent with Oregon's coastal goals and guide-
lines.

There were also jurisdictional considerations:
the State of Oregon had purchased one af the potential
development sites  Tongue Point.!. The Oregon Divisian
of State Lands  DSL! administered the site but also
had permit authority for the State. The State and
the port were competing for potential coal port
facility, yet the County had jurisdiction over the
area through its comprehensive plan  being developed
as part of the CRFM Plan!. The site was also within
the urban growth boundaries of the City of Astoria.

One of the best sites for deep-water port devel-
opment, Tansy Point, was within the City of Hatmnand.
The site had been deeded to the city under a stipula-
tion that it would be used in a certain manner, but
that stipulation was not in keeping with statewide
coastal goals and guidelines, and the federal resource
agencies  Environmental Protection Agency, National

Marina Fisheries Service, I'ish and Wildlife Service!
and Oregon Department of Fish and Wildlife favored the
site for concentrated port development because
would cause the least damage to estuar!ne resources.
City officials were afraid thc> would lose ownership
of the site if it werc used for its hzghest. and best
iise because that use had been apposed hy the donor.
legal battles were threatened. The estuary was in
turmoil.

NATURE AND COURSE OF NEGOTIATIONS

~F. 10 t

The Office af Env!ranmcntal htediatiari  OFM! at
the University of Washington, forerunner of the
Institute for Enviroimiental htediation  now 'I'he
hhdiation Institute! was asked hy CREST to conduct
a workshop in conflict resolution in .January !978
same three years after the CREST planning process was
initiated. Three members af the OEM staff, the
author included, spent a full day training CREST
participants in the nature of conflict and a variety
of ways to address conflict, not avoid or ignore it
but deal with it, In early 1979 the author, repre-
senting OEM, participated in a conflict resolution
seminar conducted by the CREST staff in which thc
CREST Conflict Resolution Process was explained.
CREST subsequently developed a conflict resolution
process through which the participants settled 23 af
28 site-specific disputes in the estuary before the
CRESI' Plan was published in late 1979. Thc OEM
became a back-up system for dealing with disputes the
parties themselves couId not settle �!.

During 1979 and 1980 after the CREST Plan had
been pubIished and while it was being reviewed by
Oregon's Department af Land Conservation and Develop-
ment, OEM monitored the process. There were na out-
standing disputes on the Washington side of the
estuary, but five sites on the Oregon side co»tznued
ta be problem areas. In December 1981 CRESI' infar-
ma!ly asked for the consulting services af the
Institute for Environmental Mediation  IEÃ!  OEM had
left its university setting and had become a non-
profit corporation offering its services at no charge
ta the parties!. On January 6, 1981 CREST formally
asked for the services of IlÃ's staff "in helping to
resolve some of the remaining issues preventing
approval of the Columbia River Fstiiary Regional
Manageraent Plan by the Oregon Land Conservation and
Development Commission. "�! It is worth noting herc
that the goal of "acknowledgement" of the CREST Plan
by LCDC was only one of two major goals of the media-
tion effort once all the parties wez e involved.
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During the latter days of 1980 and the early days
of 1981 an IEM mediator met informally with all the
parties including local jurisdictions, state and
federal agencies, anyone with an interest. It
wasn't until early March, however, that the time
seemed right ta begin designing the process to bring
parties to the table -- though the whole exploratory
effort was a step in that direction.

At that time a second mediator  Sam Gusman of
The Conservation Foundation! was brought into the
process, ard the parties, with the help ol the
mediators, began to structure a lramewark in wbirh
they could bargain with one another, in which they
could negotiate a settlement to their decade-old
disputes.

It soon became evident to the medzatars that
given the number of potential parties and the
desirability of having all key parties locked inta



the process, a more formal process design needed tc be
initiated. Normally the mediators shuttle between and.
among the parties, carrying messages and finding areas
of agreement, never letting the parties meet jointly
until they have reached agteement on a number of
ground rules: which parties should he at the table,
who should represent the partie , what issues will be
addressed, when and where to meet, what the deadlines
are. In this complex multi-party dispute it seemed
appropriate to hold a joint. session to reach that kind
of agreement before the real negotiating began, and
that is what happened.

CRFST staff, working with the mediators, invited
potential representatives of various interests to
participate and developed a public participation
element so as to satisfy the letter of Oregon law that
calls for meaningful public participation at every
phase of the planning process. l!

The initial pre-negotiating process-design ses-
sion  April 9-10! was attended by between 2B and 35
people at various times during the two days: potential
negotiators, alternates, technical advisors, property
owners, attorneys, consultants and interested parties.
There were three areas of discussion: 1! scoping
questions, which included what sites would be dis-
cussed in the negotiations, how they would be con-
sidered  in a planning context or more openly!, and
through what stage of process.  It was this third
area that led to the joint goals; increased predicta-
bility at permit time and LCDC acknowledgement!. 2!
participation questions, which included not only who
should be at the table but what roles each should
play: that is, should they be technical advisors'?
negotiators with veto power? process advisors  for
those parties with permit authority!? 3! where-do-
we-go-from-here questions: can you design a process
that will work for you, that will enable you to get
where you want to go'?

A few answers werc put into writing, but it was
obvious that nest of the participants had to check
back with some higher authority. At least they all
understood what was being proposed. they were in
charge of the process, and they were designing the
process to meet their mutual needs, interests and
concerns. They scheduled a second session tran weeks
later.

They also agreed on a caucus of state agencies
with CREST staff and the mediators, an infomtral
unstructured discussion of vital issues by a handful
of key players, Generally speaking local jurisdic-
tions were pro-development, federal agencies were by
necessity pro-resource protection, and .state agencies
involved a tull range of interests. The mediators
sensed that the key to compromise lay in the broadest
range of interests, which were represented by the
State agencies.

One of the problems in the initial session had
been that if each of the five sites were dealt with
separately and agreement were reached, LCDC might
still look at the total picture and say, "Too tmrch
development." The mediators took a position. the
parties at the table can determine the conditions
under which development car. be justified or LCDC can
do it prior to the beginning of formal negotiations,
but negotiations cannot begin until that decision has
been made. The parties had to begin the mediation
effort, if there were to be one, with all parties
fully aware of the ground rules including the extent
of justifiable development in the estuary, a determi-
nation that had not yct been made. The caucus of
April 14 was designed to press that point.

And press it they did.. On April 17 DLCD Director
Wes Kvarsten issued a mermrrandum to participants in
the CREST mediation effort, the subject being CREST
MEDIATION PRINCIPLES as follows:

"The Department agrees with and believe our
Commission can support the following principles
for mediation of CREST issues:

1. The CREST economic analysis is sufficient
to justify some water-dependent development
at each of the following ten sites:

Tansy Point
West Skipanon 41
West Skipanon 42
East Skipanon
Port of. Astoria Piers
North Tongue Point
South Tongue Point
Bradwood
Westport-Crown Zellerbach
Westport-Dant and Russel

SCHWA. AMEYf Ol' DEVELOPMENI' QXILD OCCUR AT
FFF-I SITE OR TH~EKDI~AION WK!HF CO JLD
DECIDF. TO EL NATE A A
CORRE 'O INGLY ATES. AMOUNI' 0 DI~3PMENI
T O TI ISTED SITE

2. The CRFST economic analysis justiftes AN
APPROXIMATE III['AL AKEHI' OF water-dependent
eve opment or t ese srtes as follows:
Uses ~ntitie: *

Log export 20 A?site mrnrrmmt
40 A total

Grain export 30 A/site minitmmt
180 A total

Bulk minerals - coal 100 A/site minimum
100 A totrrl

30 A/site ttunitmrm
60 A total

30 A/site minimum
60 A total

70 A/site minimum
140 A total

Bulk minerals � noncoal

Containerized forest
products

Containerized general
cargo

"SITE: MINIMJM ACREAGENEEDED PER SITE FOR
~PTi Y

1IIIS IXjES NOf RULE OUI' OTHER "LOCATIONAL"
R . WH OND USE

D OF CULAR
c , AV ILABILITY OF IT E SITES

ION .

FURTHER, llIE DEVELOPMENT DESIGNATES FOR
T ~IR

T IL PODRAL EltllATEEHr.

3. Within the context of the above constraints,
mediation should be used to determine the
development suitabilities  including extent!
for each site, subject to the economic and
environmental characteristics of each site."
�!

This ~t became the key element in designing
the negotiation process. It was presented at the
second pre-negotiating process. design session April
20-21 and became the basis for a matrix that was used
in the early stages of the negotiations. It led to a
break-through. These April meetings served not only
to design the Process but to clarify issues and to
help the parties achieve similar expectations of thc
process, The parties focused on the negotiators'
issues, which they resolved to all the parties' tmrtual
satisfaction, and on a charge to the mediators:

"SI'ATEMENI' TO 'IIK
INSTIII?TE FOR ENVI~AL MEDIATIQX
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The CREST Council invites the Institute for
Environmental hkediation to convene a mediation
panel to hold talks and help resolve conflicts on
the potential water dependent development sites
for which exceptions have been taken in the CREST'
Plan  Tongue Point, Tansy Point, East and West
Skipanon, and the site west of Pier 3!, and as
required in the negotiating process, alternate
potential sites and additional issues.

The purposes of mediation are two-fold: �!
to increase predictability in the permit process,
and �! to arrive at a set of decisions that DLCD
will rocorrrrrend to LCIX: for acknowledgement. Al-
though predictability can be improved by these
agreements on the sites being planned for
development, it is understood that permit issu-
ance cannot be guaranteed at this time, The
final site specific parameters, i,e. needs,
alternatives, water dependency, impacts upon
estuarine resources, etc. will be based upon
project-specific characteristics at the time of
application for a permit.

The CREST economic analysis, entitled "An
Economic Fvaluation of the Columbia River
Fstuary", projects a need for an approximate
total amount of water dependent uses in the CREE'
planning area. DLCD has indicated that this
analysis is adequate to justify certain acreages
for water dependent uses so far as plan acknowl-
edgement is concerned. The CREST Council sug-
gests to the mediation panel that it give initial
consirleration to the CREST economic analysis and
the DIIZ! merrxrrandum of April 17, 1981.

The issues to be addressed in the mediation
process will include: �! consideration of
suitable activities, facilities, and dimensions
for the above sites, and  Z! conditions under
which such development can occur in a manner
compatible with living estuarine resources. It
is understood that  on the basis of estuarine
resource values! sone sites may be deemed
suitable for large-scale estuarine development
while sane sites may be suitable for minimal or
no alteration of aquatic areas.

The parties involved in the negotiation
process will include but not necessarily be
limited to the following: Federal � COE, EPA,
USFWS, WFIFS; State of Oregon - DSL ~ DLCD, DED,
ODFW; Clatsop County, the Cities of Astoria and
Warrenton, the Port of Astoria, as well as CI'IC
and CREST staffs. There should be opportunities
for citizen involvement in all phases of the
mediation.

negotiations should be completed by the
end of June, 1981."
Four federal agencies -- Environmental Protection

Agency, National Marine Fisheries Service, Fish fr
Wildlife Service and Corps of Engineers -- would
participate fully as would four Oregon State agencies
-- Division of State Lands, Departments of Land
Conservation and Development, Fish and WiMlife, and
Economic Developnent -- and four local jurisdictions:
the Port of Astoria, the Cities of Astoria and Harrrrrond
and Clatsop County. Another vital aspect of the final
day's deliberations: they set a deadline for com-
pleting the negotiations, June 30, 1981.

Formal Ne otiations

M~ha 4-5. The initial negotiating session opened
with a review of the ground rules -- the panel would
operate by total consensus, parties could caucus at
any time, only official negotiators would be at the
table but anyone who needed access to any negotiator
would have that access, the public would have an

opportunity at thc beginrring of each negotiar.rrrg
session to corrrnent or quest.ion, the mediators would
serve as gatekecpers at the pleasure of the parties.
There was some positioning to test the .ules, then
CREST staff provided each participant with a huge
blue notebook filled with background information.

Going over that information, site by sire,
occupied the remainder of the 2-day session; partici-
pants absorbed information, questioned facts and
details, clarified issues, discussed alternate ~ites,
and even asked for more information or further clari-
fication. They generated a series of questions to
ask the Columbia River Bar Pilots concerning naviga-
tional needs in the estuary and invited a representa-
tive of that group to the next session. Issres were
simply laid on the table, opened up for discussion,
and a good feeling of working together on a problem
began to emerge -- though there were certainly some
differences oi' opinion.

One sense that emerged from the first sessron was
that resource agencies were less concerned, less pro-
tective about uplands  lands above the 404 line! than
they were about wetlands and intertidal area'; that
dredging is not as damaging as filling bur t!'rat too
much dredging and too much filling was not acceptable,
that in-kind mitigation was critical.

Development interests, on the other hand -- the
local jurisBictions, the Oregon Department of Economic
Development  now known as the Economic Development
Departnent!, and to some extent the Oregon Division
of State Lands -- seened to feel put upon, a phrloso-
phy perhaps besr described by an attorney for. one of
the landowners: "You guys seem to believe that
everything I have is mine and everything you have is
negotiable," They had an especial]y difficult tine
accepting the concept of mitigatron  in fact, the
development interests lost one of their major "coal
port" sites because they had earlier allowed the only
logical mitigation site to be filled for a non-water-
dependent use!.

The Oregon Division of Land Conservatiorr and
Development presented the matrix concept that had been
essentally developed in the April 14 caucus, and the
whole issue of Oregon's land-use planning law as it
relates to coastal zone planning got a thorough air-
ing. The mediators let the discussion flow, did very
little gate-keeping in this initial negotiating ses-
sion. The deadline was less than two months away, a
constraint in a sense but also a vital spur to force
the parties to make decisions, to make cormnitments.
Only toward the end of the second day did the media-
tors take a firmer hand, directing the flow of energy
in an attempt to maintain forward momentum.

CREST staff spent the time between negotrating
sessions by refining facts and figures. Mediators
caucused with various agencies and individuals, both
those at the table and others not as directly involved
bur. nonetheless vitally interested in what was going
on at the table, The Corps of Engineers gathered
additional information as requested by the mediation
panel, and the questions for the bar pilots were
refined and presented to their official organizations
for response.

Ma 14-15. The second negotiating session began
with pu rc corrrrent by the editor of the local news-
paper  The D~ail Astorian! who was also a nember of
the Quern tnt th I c'l~': h
stressed the importance of the mediation effort,
thereby giving the process the Governor's urxrfficial
sanction. The mediators reviewed the ground rules,
stressing the importance of each party's having up-to-
speed alternates at the table if the officially-desig-
nated negotiator was unable to be there. Then the
bar pilots' representatives held court, answering all
of the questions the mediation panel had foermrlated,
discussing them in some detail, responding to further

56



questions fram the panel and fram the audience. It
was a key session in establishing the credibility of
the mediation process, totally open and full of vital
information, rmrch af which had never apparently been
considered before,

After lunch the negotiators returned to the
matrix. Resource agency representatives pointed aut
that the matrix suggests only 600 acres of develolment
on the Oregon side of the estuary, that with more than
900 acres af uplands availabla in the area, there
was really no need to go into the estuary at all. Tha
discussion became heated at tirres as each negotiator
carrmrented on the issues. The concept af "mast suit-
able uses" for each site was raised as an approach to
dealing with the issues, but the coal sites dominated
the discussion since they are the largest. The first
day ended with frustration as the parties, so eager to
get at one another during the pre-negotiating ses-
sions, seemed unable to engage one another in a
rreaningful way.

The second day's session began with a pep talk
by the mediators that. in essence wont like this:
"You' ve done a good job of telling your opponents what
you need, but you have not yet shown that you are
ready to deal realistically with their needs. We see
no movement toward bridging the gap between you, If
we don't see substantial rmrvement before the end of
the day, we' ll go hole and forget about mediation in
this situation." It was no idle threat: there were
less than 45 days remaining before the deadline; if
there were no breakthrough today, there was little
hope of reaching agreement by June 30.

But that day the ice was broken as DSL represent-
ative Stan Hamilton took the lead in addressing the
most controversial site in the estuary, Tongue Point,
which the State owned and which was managed by DSL.
The area adjacent to the Lewis and Clark Rational
Wildlife Area is highly productive to juvenile salrmrn.
It had been disturbed in the past and has great poten-
tial for port development. Suddenly the parties were
engaged in significant negotiations. As D~ail
Astorian reporter Chris Genna described it,

"Pra-developrrent officials would offer
a proposal to develop the two sites -- 'Worth'
Tongue Point, the 55 acres of upIands and
five finger piers the state bought last year,
and 'South' Tongue Point, the 100 upland acres
the state is negotiating to buy ,

"Then pro-conservation officials would
offer a counterproposal. On it went, with
counterproposals following caucuses, fallowed
by caucuses, followed by counterproposals.
Stan Hamilton of the Division of State Lands
would see the agencies' 4D-foot channel at
the north and raise them a 25-foot channel
to the south side.

"Or Jim Lauman, representing the Oregon
Department of Fish and Wildlife, would see
his turning basin at the north but raise him
protection of the shallows around Mott Island."
�!
The remainder of the day was spent largely in

caucuses with parties returning to the table to
exchange proposals. By the end of the day tentative
agreertent had been reached on Tongue Point in a three-
pronged proposal: agreement on facts, developrrent
designations and subarea policy  conditions under
which develapment might occur!. This proposal estab-
lished the pattern for agreement an the remaining
sites. Agreement did nat came easy, and much language
refinertent had yet to be done, but substantial pro-
gress had been made, and there was hope an agreement
might yet be developed for the entire estuary.

The next negotiating session was scheduled for
June 1 and 2. During the intervening two weeks the
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mediators rtet with each of the negotiators and with
various coalitions of negotiators, with agency per-
sonnel and interested citizens nat sitting at the
table . There wr.ra caucuses for language clarification
and to lay grourrdwork for discussion of other sites.
CREST staff worked overt>me providing incredible tech-
nical support. For every hour at the table, the
mediators spent roughly 12 hours behind the scenes
preparing for the negotiating sessions, touching base,
massaging egoes, carrying messages, listening ta con-
cerns, but it was becoming obvious that the process
was working, that skeptics in the background were
beginning ta support the mediation effort.

June 1-2. The third negotiating sessiorr began
with a meZzator suggestion that detailed discussion
of the Tongue Point. language be postponed until agree-
rrrant had been reached on other sites. The parties
were working together, mutually seeking answers ta
acconmodate each other's needs and interests, still
representing their own interests but recognizing that
only by considering the concerns of all parties could
they get their awn needs met. Tentative agreement was
reached on another site before dinner that evening.

After a twa-hour dinner break, the parties re-
turned to the table for an evening session tlrat pro-
mised productive negotiations, but after 10'.DD p.m.
tempers flared and no agreement was reached. During
the evening each side -- development and protective
interests -- presented the same proposal, but at that
paint, neither cauld accept the other's position.
Lines hardened, and r.he good feeling that had been
growing throughout the day disappeared. An impasse
was reached, and people began to back away fthm com-
promise.

The next morning the dzscussions of the previous
evening proved productive after all as both elements,
in their frustration at not having reached agreenent
the previous evening, began again ta work together in
a meaningful manner, making appropriate trade-offs to
accorlrrodate the needs af the other, to deal with
practical problems. During the day tentative agree-
ment was reached on each af the other sites, and lan-
guage was developed, often jointly rather tiurn in
oppositional caucuses, toward an ultimate agreetmnt.
As Sam Gusman, one of the mediators, put it: "After
the June 1-2 meeting, we very clearly had made sub-
stantial progress and were well on the way toward
definition of statements that, with modification,
were likely to form the basis for a final mediated
agreement."

June 22-23. rrirch of this fourth negotiating
session was spent in caucuses, intially interest-
related caucuses with development oriented negotiators
in one and the resource protectianists in another,
but as the day wore an, this pattern changed to cross-
interest coalitions dealing with specific sites, The
negotiating session became primarily a work session
with serious consideration of the details necessary
to make each site functional within the LCDC matrix,
which had bean largely forgotten ance the parties
really engaged one another,

Draft language for each site was reviewed in
detail, The day after the session, ~man and the
CREST staff incorporated. the newly-revised draft lan-
guage with "Explanatory Notes" highlzghting problem
areas and distributed it ta all negotiators. The
negotiators were thus able ta go into the ftnal ses-
sion with a document an which there appeared to be
substantial agreement, with certain key exceptions
which were rletailed in the Explanatory Notes. Each
negotiatar had an opportunity to study the language
with colleagues and superiors before the final ses-
sion and bring to the meeting any concerns, proposed
changes or problem areas.

During the week between the last two negotiating
sessions, the mediators met with each negotiator,



with various caucuses and constltucncics, with agency
personnel and technical advisors to be sure that sll
bases had been covered, that there were no surprises
in store for anyone involved in the prcce»s and that
all need», concerns anci interests had been considered
at the table.

For exa>spic, the mediators met with seven members
of the Corps of Engineers I'ram thi'ee different sec-
tions to be sure all of their concerns were estab-
lished in the document, that all their needs were met.
It was clearly understood by all parties that the
Corps, by participating in the process, was
in no way giving up an authority or responsibility at
permit time, but it was also made clear that the Corps
would consider the document very seriously when a
developer applied for a permit.

June 29-30. Thc I ighting was not over yct. The
final negotiating session was as tough as any of the
earlier ones. The parties knew each other better by
then, had been working cooperatively for a total of
some 80 hours in the mediation effort, nat to mention
hundreds of hours away Crom the table, thousands of
hours before the mediation effort beg>an. The Junc
29th session began with site-specific work groups cau-
cusing. Participants kept coming back to the table
for clarification of issues in the joint group, then
returning to reiine language in additional caucuses.
The negotiators worked from 8:00 a.m. through 10;00
p.m. with only a brief brcak for dinner, and »x>st
participants took their work along. Lunch had been
brought in as it had been throughout the negotiations.
On, June 30th the parties worked steadily from 8:00
a.m. through 10;30 p.m. without a break. Both lunch
and dinner wci'e brought in. Much of the time was
spent in one-on-one negotiations over minute but im-
portant details. A final dispute over mitigation
threatened to scuttle the whole agreement only hours
before midnight, but in an emotion-packed final hour
the dispute was settled, and all negotiators signed
the agreemcnt by 10:30 p.m. on the day of the dead-
line.

T~heme

Totalling 36 pages of double-spaced typewritten
copy and maps, thc Agreement consisted af a preamble
explaining the context, a signature page, a list of
findings, development designatians and subarea pali-
cies for each of the five sites considered by the
panel. There were two sections for Tongue point, a
North and a South; two sites on the West Bank of the
Skipanan River were delineated,

R»tification

Thc understanding at the beginning of the negoti-
ations was that each negotiator would sign whatever
agreement would be reached, but given the nature af
the parties involved, it was further understood that a
ratification process would follow a successful con-
clusion of negotiations whereby each agency or local
j urisdication would verify its concurrence. The rati-
fication process required eleven weeks, but by
September 16, 1981 each entity -- local jurisdiction,
state and federal agency -- had sent a letter of
endorsement or ratification to the CRESJ' Council.

~mmtl~ tmt

The mediated agreement was subsequently incorpor-
ated into the local comprehensive plans of the three
jurisdictions responsible for the implementation of
the agreement  Clatsop County, the Cities of Astoria
and Warrentan!, and those comprehensive plans have
been acknowledged as valid by the Oregon Land Conser-
vation and Development Commission. Thus, one major

goal hud bccn accomplisi>ed,
The second goal, greater prcdicrability in the

permit process, has been tested thrice ia» >rtd>.cated
in the following section on L>valuation! and is serving
its purpose, The Carps of Engineers and the Environ-
mental Protection Agency have indicated to the author
in telephone conversations that the document is being
used and that development proposaLs within thc guide-
lines ci' the mediated agreement are being permitted,
often in a matter af no more than six months.

EVALUATION QF SUCCF,SS

LCDC Goals arxl Guidelines

Oregon's lund Conservation and Development Com-
mission balances one aC thc most restrictive land-use
planning processes in the nation. Since thc ikpart-
ment of Land Conservation and Development wa' estab-
lished through Senate Bill 100 in 1973, there have
been attempts in each legislative session ta pull its
teeth, To date every cff'ort in that direction has
failed . The process ~eems to be alive and well, thc
law stronger as >t withstands test after test,

Once the details of the mediated agreemcnt were
incorporated into the appropriate locaJ comprehensive
plans, those plans were submitted to J,CDC for approval
or "acknowledges>ent" as thc jargon puts it, zend all
three of the plans -- Clatsop County's, A»teria's,
Warrenton's -- have been acknowledged as in keeping
with the Statewide Goals and Guidelines of Oregon's
land-use planning law,

The D~ail Astorian editorialized "I'he lengthy
d'tc oo t blli. c th 'moo t t f ct tt t d t-
apers will not be permitted to run roughshod through
the estuary, But it also established that permit
granting agencies cannot take hard line, un&ceding
pOSitianS." 8! But that Waa five WeekS after agree-
ment was reached. Three years later Mike Deeps,
director of the CREST staff during the mediatian ef-
fort, had. this to say, concerning what might have
happened without mediation:

''The Oregon Land Conservation and JJevelap-
ment Co>maission would. have been the final
arbiter, but the planning process undoubtedly
would have been drawn out >m>ch longer
The various interest groups would have argued
their cases individually before the Commission,
inta>'acting very little. Without a mechanism
for co>mm>nication and negotiation, the <h.fier-
ences among the groups would have been
exaggerated and points of agreement missed and
misunderstood. This would have been more time-
consuming, frustrating and expensive than
mediation." 9!

Henry Desler, Q>airman of thc C3FST Cou>icil and
of the Port of Astoria Commiss.ion at the ti>m.' of the
mediation effort, felt at the time that "I'he exchange
of information and ideas is far more valuable than the
agreement itself."�0! He grew disillusioned with the
agreement, however, and frustrated with its implemen-
tation. For a variety af reasons, few of them
associated with the mediation effort itself ranarn;
there hes been a ccm>piete ~r of personnel at the
Port end re ~stration for the CREPf staff.

With new personnel in all key port pcs i.tians,
fences mended and better relations between the port
and other local entities, the present scene is more
placid than at any time during the past decade accord-
ing to Coastal Planner Charge Blomberg of tlie CREST
staff, who was an important technical advisor during
the mediation effort. He says that the port realizes
the significance of an acknawledged plan and appreci-
ates the utility of the document -- even though the
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port may have been partially frustrated by the agree-
ment because some of its large-scale plans were
thwarted, Blornberg says that some people, especially
those who were not part of the negotiations, are im-
patient with the mediated agreement, but that it is
the underpinning for development in the estuary, a
mechanism that allows appropriate development to occur.
He suggests that while a few faces have changed, the
agreement has survived the changes and serves both
conservation and development interests.�1! DeLapa
echoes that sentiment: "Mediation served well the
interests of development and conservation on the
Calrxnbia River Estuary." 9!

Predictabi1 i in the Permit Process

The other major goal of the CREST mediation ef-
fort was "to increase predictability in the permit
process." There have been three tests to date con-
rerning this goal, one at each of three sites: Tongue
Point, the East Bank of the Skipanon River, and the
Port Piers At Tongue Point the developer backed out
of the project during the recession af the early
1980's though it seems clear the necessary permits
would have been forthcoming in as little as six
months, according to Blornberg, who says that the medi-
ated agreement lets developers know "what's do-able."
�1!

Henry Desler predicted in 1981 that the agreenmnt
would "increase permit predictability and, above all,
allow for regional economic growth while at the same
time conserving the vital natural resources of the
Estuary."�2! Blomberg suggests that if developers
abide by the agreement, they are playing by the rules
drawn up to guide development in the
estuary ard they will have support fram serac strange
bedfellows- former adversaries that came together to
negotiate a settlenent that is beginning to prod~
its own track record. Some development that seemed
just beyord the horizon during the mediation effort--
like coal export sites -- are all but lost from view
now, but other unforeseen development proposals have
entered the picture. Yet the agreenmnt is as valid
for them as it was for anticipated projects that have
not materialized. The agreement is proving not only
useful but adaptable, according to Blomberg.�1!

DeLapa again concurs:

"The agreement reached was detailed
enough to provide both prerlictable guidelines
for developers and assurances to resource
agencies that development would be consistent
with their legislative rnandates. It guided
development to areas that were environmentally
and economically appropriate. TIM agreement
was also publicly and politically acceptable
because it included all affected groups
The agreement has withstood several tests
already ard appears to have made the develop-
ment process quicker and more predictable." 9!
National Marine Fisheries Service within the

Department of Connnerce said in its ratification let-
ter, "We are pleased to have worked with these
parties to achieve a consensus which will improve the
predictability for water-deperdent development as well
as resource protection on the lower Columbia River."
Both the Corps of Engineers and the Enviramnental
Protection Agency use the mediated agreement when they
review permit applications for the areas in question.

Oregon's Division of State Lards, which issues
permits at the state level, ratified the mediated
agreement with these words: "The Division fully sup-
ports the terms and conditions of the agreement."
Oregon's Economic Development Department uses a com-
puterized Industrial Property Inventory System for

determining appropriate develoInnent sites within the
State; it has incorporated the sites designated in the
CRESI' mediated agreement into that inventory.

Irbre than three years after consensus was
reached, the CRFST mediated agreement seems to be
working. As Mike DeLapa points out,

'aviation enabled CRESI to complete a
regionaI land and water use plan for the
Columbia River Estuary , . . . When long-
standing differences over develapnmnt plans
for the estuary could not be resolved, nredi-
ation provided a framework for various public
and private groups to bargain. Because
modiation occurred at the end of a compre-
hensive planning process, these groups were
able to make tradeoffs between the economic
development and conservation needs of the
region."

He says further,

"As I see it, effective land use planning
nnrst balance current and future public needs
for development, conservation and preservation;
develop plus that are internally consistent
and consistent with the goals of local, state
and federal governments; and provide certainty
and predictabiliy in the development process.
By all these criteria, the Regional Plan was
successful, due in large part to mediation.
believe all the participants would agree that
the benefits or mediation clearly exceed its
costs and that it was nnrch better than other
alternatives, given the political situation
at the time." 9!

l. Oregon's "Statewide Planning Coals and Guide-
lines."

2. Bertl, Rainmar, and Morgan, Mike, "An Economic
Evaluation of the Columbia River Estuarv," CREST
document, February 1981.

3. 'rOpportunities for Export of Coal from the Iawer
Columbia," Ixrwer Columbia River Development Task
Force, State of Oregon, January 30, 1981.

4, "Conflict Resolution in the CREE' Process,"
CREST document, October 31, 1978.

5. Letter fram CREST Revision Coordinator Patricia A.
Kabala to David Dougherty, Directors' Northwest
Federal Regional Council which provided financial
support for the mediation effort, January 6, 1981
 FRC funding paid for exploration and process-
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foundation funding!.

6. April 17, 1981 Mernarardum from W. J, Kvarsten,
Director, Department of Land Conservation and
Development, to CREST Mediation Participants,

7. Genna, Chris, "Mediation's Impact Difficult to
Assess," The lknily Astorian, p. 8, nhy 29, 1981.
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Success," Envinmment, Vol. 24, No. 7, pp. 18-20,
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See also, Gusrnan, Sam,and Huser, Verne, Mediation in
the Ital%, Qe :tS1 rohe ~~ee t,la TMl
Vol. 11, hk. 4, pp. 77~5.

59





Ii IFuture Coastal Zone
Conflicts

fntrccfuction
Judith T, Kiidow
Massachusetts Institute of Technoiogy

Aeaeeefatt Damage ancf Uabfifty «cm Oil Spfffe
Harilaos N. Psaraftis
Massachusetts Institute af Eechnoiogy

The Conceptual Deeigrt of Ocean Incineration Systems
anft the impact ot Regelation
Henry S. Marcus
Massachusetts Institute of Technology





IN'ZRXUCFION

Judith T. Kildow

63

A key to ~ful problem solving through
negotiaticrr is the availability of aaeymte
informaticrr. Negotiating par ties who have a
rusk' of options and adequate detail seem to be
mure likely tO reaCh eqtritable tradeoff fS aid tO
resolve their conflict. However, the generation
of information for useful Inrrposee is not a
trivial task.

In recent years, engineers have generated sonm
system xcdels for trying out different scenarios
wnich pernut ilrterested parties to ~e tne
effect of individual decisions on the final
agreement. The suocess of these models depernns
on the availability of specific informatiorr, and
with each party's ability to combirm unsgination
and realism in their approach to the decision
making pr~. A nodal allows everyone
involved to share the sana information and "talk
the sanm Iangiage

The two papers to be presented at this session
reflect attempts at nrrdeluq scenarios which
inrejrate engirmering design into the Irilicy
proces. They provide a frarrmwork to understarri
information which can be used in negotiation.

The oil spill model provides a basis for
assessing damages and could te a strong vehicle
for providing the information ~assaly to leach
agreerrmnt on equitable crn~nsation for those
affected by a nearshore accident.

The second Lniper illustrates re the initial
design of a new technology, or the redesign of
an old bechrrrlogy, can be a key to its
aOceptance, and can help avoid costly,
large-scale legal battles, If the relevant
parties are irx:luded in the initial stages oi an
incinerator snip design, for arrange, the hope
would be that everyone's tears would be allayed
betore trre ship went to sea. Or, ir ~ition
On certain points cmuld not be resOlved, tnen
the disixnral canpany oould stop tne pro3ect anrr
cut losses.

These two exaaples merely suggest the potential
usefulness of integrating engineering with
planning and policy~king. If these tOOls are
employed at an early enough stage, they could
preclude or mitigate major problems and avoid
the need for errtensiVe litigation mediation,
Even if they are only tools in the process and
conflict ensues, they at least provide a Caeno
infcrmatirm base for all parties alrr provide a
firnmr baeiS for negotiation.





ASSESSING DAMAGE AND LIABILITY FROM OII. SPILLS

Rarilaas N. Psaraftia

Departmeat of Ocean Engineering
Massachusetts Institute of Technology,

Cambridge, MA . 02I39

INTRODUCTION

We discuss the role of analytical models in
conflict resolution, focusing on the problem of
aaseseiag damage snd liability fram oil spills. We
classify analytical models into two main categories,
sdescriptive" and sprescriptive", and discuss how
each category can bc used in general conflict
resolution problems. We then identify the key
players and issues in the problem of assessing
damage and liability from oil spills, as well ss the
main areas of potential disputes within the context
Of tbia problem. We discuss how the HIT Oil Spill
Model - a madel that haa been developed ta help
policy makers svaluere oil spill cleanup
alternatives � might bc used for conflict resolution
purposes. Finally, we conclude by presenting haw
the ideas behind such a model ran be extended tovard
hazardous substances spills sad the resolutian of
potential diaputee in that area,

The purpose af this paper is to discuss the
role of analytical models in conflict resolution,
focusing an the problem of assessing damage snd
liability fr>m> oil spills aad on e model that bae
been deveI oped ra address problems within this
general context.

There Can be many definitions of the word
"model", depending, on the context in vhich this word
is used. In e mat generic sense, a smdel is
defined ae an abstraction af reality, whose purpose
is to represent e well-defined real~arid process
and help obtain insights in the vorkings of that
process. Depending on the context, the word "model"
can be used with many designatora. For instance, en
"analytical" ar "quantitative" model ia a
mathematical abstraction of reality, that ie, en
attempt to quantify the attributes of a specific
real-world process as well ee develop quantitative
relationships among those attributes. In other
contexts, one can similarly apeak about uphysicsl"
models, "engineering" models, "dec ieian"
models,sdeterministics models, sprobabiliatic"
models, seconamic" models, "regulatory" models,
"management" models, ar even "economic conflict
rceolutionu models  vc shall be more specific about
this later an!.

One designatar vc would like to focus on in
this paper is that of a scamputer modeL". This is
typically need to describe a model that is closely
associated with aad implemented by e ctsaputcr
program, which is typically used as e "tool" to
obtain insights inta a particular process. The
association betveen the model and camputet program
ie sometimes eo close, that tbe phrase "computer
model"  or often only "model" ! ends up being used
to describe the computer program itself rethet the
abstract model implemented by that program. In the
same context, the ward seubmadel"  or simply
"mode I"! ie often used to describe specific
components   oi' subroutines! of the computer program
in question. Such an interchangeable use of the
vorld "mode 1", although probably unacceptable to
purists, is broadly practised among scientists,
engineers, policy~kara ae vs I I aa laymen, snd
therefore will be used too in this paper. However,
we should keep tbe distiaction between e model snd
its associated computer program clear, as dsvelaping
each of the two enteils profoundly distinct
intellectual processes and involves issues af
different nature.

The process of smadcling" involves a clear
definition of the aseumptiane ther atc used to smapw
a real~rid ptocees auto the abstract ane
represented by the model, Many of these assumptions
may be drastic in nature, to make the resulting
model simple to work with, and that may harm the
asode1's ability to adequately explain and provide
iasights into tbe real~rid process. In that sense>
it' can be seen that the ">m>dclings step is probably
the most important step within the overall goal of
developing a computer-based stool" thee csn be used
in conjunction with a given real~arid process. Of
course, an efficient cos>puter implementation of a
given model is also important, and sometimes
crucial. There can be many ways to
cas>puter-implement a given  abstract! model, and
selecting the beet way to go can have ~ profound
bearing oa the overall outcome.

Given the above very general  but hopefully
relevant! remarks> va nov proceed to describe how
this paper is organized:

In Section 2 ws discuss the role af analytical
models in general conflict resolution problems, Wc
classify analytical models into two main categoriee,



"descriptive" and "prescriptive", and discuss haw
each category can be used in such a context. In
SeCtiOn 3 We define the prOElem Of aeeeesing damage
snd liability from oil spills, in terms of key
players, issues and areas of patential dispute. In
Section 4 we describe the philosophy behind the uMIT
Oil Spill Model", a ex>del that has been developed to
address probleem associated with oil spills.
Although this model hae not been designed
specifically foz conflict resolution purposes, we
next discuss how it enghC be used in such a context.
We conclude the paper in Section 9 by discussing how
such a <sodel can be extended toward hazardous
substances spills and the resolution of potential
disputee in that ares.

This section ends with a word zegarding the
sppzoech and style of this papers This paper
provides a "quantitativeu perspective on a complex
subject that does not seem to lend itself easily ta
analysis by quantitative techniques alone. The
paper is addressed mainly to the non-quantitative
reader, and, as a result, may seem toa elementary to
a quantitative audience. In addition, and mainly se
a reflection of the author's awn background, the
paper may also seem simplistic to an experienced
"conflict-resolution expert"  if there is such an
individual!, Nevertheless, it ie our hope that the
ideas presented in the paper will shed some light on
haw analytical models can be used to resolve
conflicts in oil spill damage snd liability
situations.

recoeeeendatione ss to what should be done  by
sceeebody who hes the power to make decisions! so
that certain explicitly defined measuzes obtain~ 1"satisfactory"  that, is "good", "improved, or even
"the beat possible" ! values. In terms of the
investment evaluation model described earlier, a 1prescriptive version of such s model would not on y
evaluate cash flows and returns on investment, but
would sleo s~ele t the pzoj ect  e! which would achieve

1the best possible return, Such models can be ueefu
ta decision~kers oz policy-makers whenever  e!
there are many a!.teznatives on a particular wsy of
action,  b! enumerating or generating these
alternatives is difficult to be done in a systematic
way "by hand", and  c! there is a fairly explicit
wsy ta assess alternatives against one another  that
is, there sre established quantitative criteria, or
measures, by which the decision-msker csn say
whether he or she prefers alternative A to
alternative S!. We should stress that in spite of
the fact that the existence of  e!  b! and  c! above
may seem obvious at first glance in most decision
problems, this is nat necessarily the case in
practice, This is particularly true in complex
problems where it might be difficult just to
identify some alternatives that make sense, let
alone choose the best of them. And even if the
number of alternatives is broad, there might be na
universally accepted way of evaluating one
alternative against the other. In most zeal~arid
decision problems a fair amount of effort has to be
spent in order to establish  a!  b! and  c! above;
end this is s task that should be undertaken by both
the esxleler and the model's ultimate users.
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2. ROLE OP ANALYTICAL MODSLS IN CONFLICT

In the previous section we mentioned that there
can be many kinds of models, depending cm the
context in which they are used, For the purposes of
this section> we shall focus on ~giggj models,
and we shall classify them into two su< jor
categoriee. Such a classification wi1.1 be seen to
be important in conjunction with conflict resolution
problems.

A udescriptive" model attempts to represent the
real world and evaluate what would happen under a
fairly explicit eet af inputs and other assumptions,
without offering rec<xmeendations es to what actions
aught to be taken so that same desirable goals are
attained. por instance, a model which evaluatee
cash flows and returns on investment in a particular
project ss functions of user-supplied values far
revenues, expenditures and interest races, as well
as of other assumptions on the investment scenario,
depreciation and tax laws, etc., belongs to this
category. The output of a descriptive model is, as
its name is<plies, a description of the values of
quantities of interest, andlor an analysis of haw
these values change as a function of assumed inputs.
If the context in which such a madel is developed is
probabilistic  ae opposed to deterministic!, the
output of a descriptive model will involve
information of a pzobabilistic/statistioal nature.
por instance, a stochastic oil spill trajectary
model might produce estimates of the pzobabilities
that oil spilled according to s prescribed scenaria
in a given geographical area will hit specific parts
of the shoreline.

Sy contrast, a "prescriptive" madel not only
describee what would happen under a fairly explicit
eet of inputs and other assumptions, but also offers

Descriptive and prescriptive models can be
useful, each in its <x<n way, in general conflict
resolution problems. The role of a descriptive
model is simply ss a tool that csn be used ta
explore the consequences af alternative scenarios
regarding boCh the inputs and the assumptions of the
mode l. Ae such, it is imperative that the
sssumptians of the model be accepted by all pazties
in the conflict. If this is the case, the model can
be used by all parties without prejudice.

An example of such s descriptive ~odel is the
"Deep Seabed Mining 'Model" developed by Nyhazt et ai
�978! in conjunction with the Lew of the Sea
negatistions. This model examines the operations of
a hypothetical mining consortium operating in the
Pacific Ocean and yielding three million tone of
manganese nodules annually over a 25-year period.
The mOdel ie determinietiC and iS driVen by about
150 data values, mainly basic cost values and future
mineral prices. Por any set of inputs, the model
generates cash flows over time. The purpose of the
model is to serve as s swans for comparing tbe
economic performance af deepses ~ining systems under
different conditions. Excellent discussions of how
this madel was used csn be found in Sebeniue �980!
snd in Raiffa �982!.

The role of pzescriptive models in conflict
resolution problems is different. If s descriptive
model can be thought of as describing haw Che pie
to be shared by the parties in conflict would be
split as a result of various assumptions, a
prescriptive model csn be considered ae first
increasing the sine of the pie and then describing
how it would be split ~ Increasing, the size of the
pie can, at least in principle, leave all parties
better off than they would be if no model weve used ~
To demonstrate this point, let ue examine an
Overeimplified case of conflict resolution within
rhe CanteXt Of Oil Spill cleanup.



Suppose that an oil spill occurs in a given
geographical ares that is covered by an "oil spill
model". Under the Federal Water Pollution Control
Act, ehe Federal Government  i.e. the Coast Guard ar
EPA ss appropriate! xs authorised ea clean up the
spill unless it determines such removal will be dane
properly by the spiller. The spiller then becomes
liable, except when certain defenses apply, for the
costs of cleanup borne by the government, up to
statutory limits. Costs of cleanup may include
costs of replacement and restoration of natural
resources lost or damaged. Assume that the exact
value of damages to natural resources depends on
cleanup actions taken, and, furthermore, that there
i' an unambiguous way to evaluate the value of the
lost natural resources for each response scenario.

In many cases, the spiller may act promptly and
clean up the spill before it causes sigaificant
damages. In such cases, no conflict betveen ehe
spiller and the Pederal Government will occur.
There are however cases in which the spiller may
estimate that his ultimate overall out-of-pocket
expenses will be lover if he takes less than
adequate actian to clean up the spill, in the hope
that he vill successfully avoid liability for
subsequent damage claims. In such asses, a conflict
situation between the spiller and the government
will accur. This is so because the gavernment vill
be required to make up for cleanup capability
required for the spill, and/or pay for replacement
and restoration of natural resaurces. Of course>
the spiller may be subsequently found liable and end
up having to reimburse the government for all these
costs, bue such reimbursem~nt may either occur after
many years of litigation, or not happen at all.

A prescriptive model might be useful ia such
conflict sieuations by identifying response
alta~natives that entail a lower overall total  that
is, response and damage! cost. If such alternatives
sre clearly identified, there smy aot be enough af
~ n incentive for the spiller to follow the strategy
suggested in the previous paragraph, because that
strategy may cost hus much more in the long-run.
Instead, the spiller msy prefer to follow the
response alternative suggested by the model,
especially if ie becomes clear that this slterneCive
ia the one that minimiaes total costs. In susmmry>
the use af the model here is to alleviate or resolve
the conflict by identifying ways to "increase the
pico to be shared by the parties involved  here the
pie being the savings in toeel cost resultiag fram
the use af ehe madel!.

This example has been, of course, simplistic
and was presented anly for illustrative purposes.
However, the same concepts caa be applied at least
in principle to more complex situations, involving
more parties snd/or more issues.

Such a use of models msy also encourage parties
which are likely to get engaged in conflict
situations to become actively involved in the
development of such models before the actual
realisation of those conflicts. As mentioned in
Nyhsrt �984!> "if the different stskeholders can
came together and agree on the basic assumptions,
facts aad determinations of what is knovn and
unknown> they csa begin ta narrow their differences
ead thereby baund ehe area of negotistian, In the
process of examining the inputs and assumptions of
the model each may find more common ground than
expected, before the negotiat ion of outstanding
paints even begins".

3. OII. SPIL1. DANAGK AND LIABILITYx INHERENT
CO!fPLERITIES AND CONFLICT-INDUCING FACTORS

Assessing damage and liability from ail spills
is typically a very complex prablem. This section
attempts to anslyse the reasons for such s
complexity and shed some light on uhst are xhe
issuee that are likely to generate conflicts within
this context.

It is vali known that each spill situat ion is
unique. As a result, xt is many times futile to
attempt to resolve a spill by associating ix with
another spill in the pest snd somehow "translate"
policies or results connected with that spill to
something that csn be applied to the one in
quest.ion. The complexity of the general task of
assessing the damage and liability fr>xs s spill on
an after-the-feet basis  or, s fortiori,
"predicting" such quantities be fore a spill
happens!, and of the task of resolving resulting
conflicts in this area can be understood by the
following factsx

�! There are usually a >mxltitude of parties
involved xn any spilL: In case of s tanker spill,
the ship's master and crew, the shipowner> the «s>ner
of the cargo  charterer!, the ovner of another ship
 in case of a collision spill!, the tugbaat company
or other salvors, insurance companies> and tbe ship
manufacturer s! ~ A spill also invax iably involves
the Coast Guard  in case of ~ spill in U.S. waters!,
State and/or Local governments, private cleanup
contractors > cleanup equipmene manufacturers, and
fishermen, local residents snd local tourist
industries who msy suffer damage. Other government
agencies as well as international bodies may be also
involved in tha spill one way or another. A similar
list csn be considered in case of an offshore
drilliag spill. Under such circumstances, and given
that the objectives and interests of these parties
~ re noC necessarily the same  and, in fact, may
diverge signifiCantly!, it is almost inevitable that
some form of conflict vill occur. It was in fact s
financial conflict betveen the owners of the ANDGO
CADIZ and s salvage company regarding the use of a
second tug ea tov the vessel after its steering gear
was damaged that ultimately led to the largest
tanker spill in history  Prance, 1978!. Of course,
conflicts and disputes may occur not only in an
operational scenario  that is, vith respect to whaC
should be done ia a specific spill!, but, eisa in a
planning and policy situstxan, where important
decisions that vill impact future spills have to be
made.

�! The state of the ert of evaluating oil spill
damages «ith any acceptable level of confidence is
still uasatisfactary, despite grawing progress
during recent years. There is still uncertainty
vith respect to several key issues. First, there is
uncertainty with respect ta haw sisny  and to whse
extent! environmental resouxces are impacted by the
oil as s functian of the spill scenario. Second,
there is uncertainty with respect ta hov one can
translate such environmental impart consequeaces
into economic  i,e. dollar! damages. These two
issues are profound!.y different, yet equally
critical. The first issue is mainly biological, the
second is economic. There is a vast literature
attempting to answer questions in both areas.
Perhaps the most comprehensive analysis on the
economic uspsct of a spill is ehe recent National
Oceanic snd Atmospheric Administration's  NOAA!
report an the A?IOGO CADIZ oil spill that occurred in
griteany in 1978  NOAA,  983!.
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�! The U,S. laws pertaining to liability for
damages arising fram spills and providing for
compensation in such cases is complex snd uncertain
to produce predictable results fran spill to spill.
The major federal statute, the Federal Water
Pollution Control Act �3 USC 1321! provides that if
a spiller of oil fails to clean it up properly, the
Coast Guard,  or EPA as appropriate! is authorized
to clean it up  or hire someone to do so! and to
recover its roses fran the spilLer, where the source
is known, up to statutory limits and subject to
certain defenses. The Pederal Government or a state
may also recover the costs of replacement or
rest'oration of natural resources lost or damaged in
the spill, subject to the same qualifications. A
fund exists to cover these costs where the spiller
is not identified. Other parties who suffer damage
may not recover under the act.

However, if the oil spilled was produced on the
U.S. continental shelf, traveled to the tanker
through Cbe Trans Alaska Pipeline system, or was
spilled at Che U.S ~ 's one deep ~ster port> three
different laws provide different liability for the
spiller toward all those damaged, different limits
to those liabilities, snd different defenses for tbe
spills~. There is also liability created under
traditional maritime tort perhaps under thc Refuse
Act, as well as under many state laws, each with its
own significant characteristics. Uncertainties
attach as to which of the state laws may hold up
under Federal court scrutiny, snd the conditions
under which the overriding limitation of the Federal
Limitation of Liability Act may be cast aside by the
courts.

Under such wide variety of regimes> some of
which are ambiguous or conflicting, it comes as no
surprise thsC the overall legal/regulatory syste>s
leaves much to be desired as fsr as providing an
efficienC mechanism to handle this problem is
concerned.

Given the above, it is almost natural for
conflicts among parties involved in the oil spill
problem to occur. We feeI it is particularly
important to emphasize that such conflicts would
occur even if the deficiencies associated with �!
and �! above are completely eliminated  which may
be never!. Imagine for instance an "ideal" world in
which there is rz> ambiguity whatsoever regarding the
actual value of damages from s spill, and, in which
the legal/regulatory systms is perfectly explicit as
Co what the liability of each party will be, Even
under such "utopian" assumptions, the mere fact that
different parties in this problem have different
objectives will inevitably create conflicts among
these parties.

A possible exception to the above argument
might be t' he case where the legal/regulatory system
is restructured in such a sey that the objectives of
the parties in question become more "in line". In
terms of the example presented in section 2 suppose
there is a law that says that cleanup and damage
costs will have to be equally borne batsmen the
spiller and the Federal Govermsent. Naturally,
such a law mighC seem unfair to one of the parties
in question, or even to both: The government smy
argue that there is no reason for them to pay
anything. The spiller in turn mmy argue that such a
law may cost him more than whatever he might pay
otherwise. However, the advantage of such a policy

is obvious: It transforms the problem from a
conflict situation to s cooperative situation, where
the interests o f both parties are "forced" to
coincide, and, ss a result, clean-up the spill as
promptly as possible. Of course, this example is
oversimplified, but we feel it serves to illustrate
our point that conflicts can be greatly reduced  or
even eliminated! by appropriate legislation.

t lip, tk p f~d' ' k k' d t
"anti-conflict" legislation is, in itself, a subject
for serious study and analysis, for it is not clear
that the existing framework would lend itself to
such a process. We speculate that untangling the
existing legal/regulatory "mess" would be amenable
only to sgordian knoCu techniques  design new
legislation from scratch rather than modify the
existing one!.

Comzng back from an idealized world  where the
deficiencies associaCed with �! snd �! above do
not exist! to the reel world, we note that by far
the most important «ause of conflict in assessing
dmsages and liability from oil spills is due to
reason �!, that is, to the uncertainty associated
with putting a value on damages. We note here that
such an uncertainty seemingly can be bypassed if
damages are computed in an explicit, albeit
arbitrary way. Por instance, certain states such as
California have adopted a system of "pricing"
natural resources, according ta which the damages
from a spill are computed by multiplying the
estimated number of organisms belonging to a species
which are "killed" by the spill, by appropriate
"pricea" fOr that Species. This approach Suffers
from the deficiency that such "prices" rarely
reflect the true social cost of the species in
question. It would thus seem that the beet
alternative to making progress on this front is to
continue to actively promote research and
development in damage ~ s easement.

4- THE NIT OIL SPILL MODEL

As seen in the previous section, the oil spill
problem covers s very broad specturm of issues snd
is particularly complex from almost whatever
viewpoint it is examined. The NIT Oil Spill Node L
has been designed to look at this problem from s
rather focused standpoint. This section presents a
susmary description of this model and discusses how
it might be used in the resolution of related
disputes, including but not limited to conflicts on
oil spill damage and liability. Readers interested
in mors details about the NIT Oil Spill Nodal are
referred to a >mmber of related publications, such
as Pssrsftis et el �980> 1983!, and Nyhsrt et sl
 l981> 1983!.

The MIT Oil Spill Project began in 1979 with
support from the National Oceanic snd Atmospheric
Administration's  HOAA! Office of Ses Grant and
received additional support fras a number of
gOVernment and induatry Organizaticna. The goal Of
the project has been to examine existing and
alternative systems for oil spill cleanup in the
U.S., aod create s computer-based tool which would
enable the user to analyre complex decisions
regarding oil spill response.

The NIT Oil Spill Node 1 bas been the first
which attempted to integrate all parts of s spill
response system and explicitly incorporate
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quantitative descriptois of system performance as
vali as decision~king techniques. It can be used
in a variety of ways, including planning for the
long-ters response imeds of a region, assisting an
on-scene coordinator in cleaning up a specific
spill, evaluating the environmental and econoaic
damage of a spill, evaluating those damages versus
the cost of cleanupi snd helping government and
industry evaluate their spill response options.

The structur~ of the model  Figure 1! includes
three types of eleaents: inputs, sub-models, and
outputs. Inputs provide the decision-maker with all
the information necessary to evaluate the decisions
at hand. The sub~ala  or simply models! are
coaputer algorithas where all the calculations,
assessaents, and trade-offs are perforaad. Finally,
outputs are decisions, recossssndations, snd other
issues relevant to the specifI'c problem addressed.

All the components of the model, together vith
the linkages among thea, are described below.

The spill incidence model is the "generator" of
oil spills. These spills are siaulated according to
probabi lity distributions concerning their volume,
frequency of occurrence, and geographical location.
Such probability distributions can be derived, using
several methods, frca the hiscorical spill data.

The strategic smdel sva luates planning
decisions for potential oil spills snd for a given
geographical area. Such strategic decisions,
involve issues such as locations, quantitiss, and
types of equipment that should be stoc'kpilsd to cope

with the full range of potential oil spills during s
specii'ied period. The strategic problea is a
~ pecial case of what i ~ known in the astheaaticsl
Progr~ing and operations research literature ae
the "facility location problem", a problem with main
applications in urban emergency service systeas
 such as locating fire stations, hospitals, etc,!
The objective is to ainiaise the expected total
costs-fixed investment costs, spill-specific cleanup
coat ~ , and daaage costs - from oil spills over the
period of consideration. Inputs for the strategic
aodel include spill probabilities from the spill
incidence model, equipment perforaance and cost
data, the damage assessment model, and the baseline
cleanup systea, which describes the current system
for responding to oil spill ~ and against shich any
system proposed by the strategic aodel can be
compared.

The tactical model addresses decisions to be
aade when a spill occuis; for instance, decisions on
the aggregacc level of oil recovery capability
 gallons of oil recovered per hour! necessary to
conti'ol the spill, and how this level should be
dynaaically adjusted throughout ths duration of tha
spill in response to changes in outflow rate and
weather conditions, as provided by the weather,
current snd tidal data input, In addition, the
tactical model is linked with the operational model
to determine what specific sets of cleanup equipment
 booas, skiaasrs, dispersants, etc.! chosen from the
stockpile located near tbe spill, should be
dispatched to the spill site, The latter model
provides more detail on actions that should bc
undertaken st the spi 11 site, taking into account



efficiency and geometric characteristics af bourns
and shimmers, performance of specific equipment in
bad weather aad efficiency of dispersent appLication
as well as the relevant costs at cleanup.

Tactical snd operational decisions critically
depend on what happens ot may happen to the oil ence
it enters the marine environment and vice versa.
Two components of the overall model ate linked with
the tactical sc>del for that purpose: the trajectory
model and the damage assessment model.

The trajectory model cracks che movement and
spreading of the oil an the sea surface. The
processea Which act On Che Oil OnCe it is disCharged
into the water are numerous> evaporation, natural
dispersion, drift, emulsification, biodegradetian,
photo-oxidation, end sedimentation are the most
importanc. Each depends on the cype of oil as we 11
as the general environmental conditions  weather,
current and tidal data!. The MIT team revieved all
existing trajectory/transport models and finally
decided ta develop ite awn> so es ta better
integrate it vith the rase of the overall model.
The trajectory model is state-of-the-art, including
features such ss depth effects and breakup of large
slicks.

The damage assessment model takes inta account
oil movement, furnished by the trajectory model, and
evaluates damages to resources impacted aa the oil
moves through offshore and coastal areas. The
resources and other regional profile data give a
tegion-specific inventory of environmentally and
economically sensitive resources, tsbulaced in a
rectangular grid format. This submodel evsluates
potent tal damages to marine fisheries, organisms,
tourism, and other categoriee. It is linked to both
the tactical end strategic models,

Finally, there ia a legal model, caktng aa
inputs Che legal environment data. Tbe role of the
legal model ie to address issues such as impact of
various state, federal, or international 1«bility
and compensation laws on the distribution af the
burdens af oil spills, end other policy end regu-
latory matters.

Applications of the MIT Oil Spill MOdel thus
far include the New England case, the Petro-Canada
case and tbe Charleston, SC case. With respect Ca
He» England, bOth SCretegiC  planning! end
tactical/operational analyses have been made. A
camprehensive date collecticn effort wae deemed
necessary for such a task> including collecting data
on the area's regionaL profile, cleanup equipment
and environmental condittons. The Petro � Canada case
addressed the problem of oprimsl stockpiling of
chemical dispersants to respond to offshore drilLing
blowouts in New Poundland and Nova Scocia. Finally,
the Charleston SC case  which is still ongoing! has
addressed both tactical end strategic issues with
respect to the Navel Facilities Engineering
Casu>and's pollutiaa problem in the part of
Charleston.

Use of Model in Conflict Resolution

The use of the MIT Oil Spill Model in the
context of canflict resolution has not been one of
the original main goals of the project. However> we
feel that the potential for using the model in such
e cantext clearly exists. Take for instance the
case of e conflict betveen the spiller end exposed
local patties with respect to the response ta a
specific spill. Although such cases are typically
much more complex than the oversimplified example
presented in section 2, the benefits from using the
model can be substantial. In many simulated runs of
the ss>deL, a major conclusion waa that e prampt
response cen avert a substantial amount of damages.
It turns aut that one af the most cosm>on causes of
delays in initiating cleanup is the prolonged
negotiation between the spiller, his insurance
agents and cleanup contractors as ta what actions
shOuld be taken in response to Che Spill. I I the
model cen show chat there can be tangible benefits
ca both the spiller  in terms of lawer cleanup
COSta, and, ultimately, 1Ower liability! and to
local residents  in terms af lower damages! due to a
prompt response, then both parties can move away
from a conflicting situation to an essentially
cooperative posture. Ia such cases, the use of the
model can increase the sine af the overall pie  in
terms of damages averted! and that, in turn, can
lead to increased benefice for the parties in
conflict.

Of course, the beaefits af the ss>deL in oil
spill conflict resolution are not Limited to its use
es a prescriptive  or "pie-increasingw! instrument,
We feel that equally  or perhaps mote! important is
the ability of this model to answer "whet if"
questians, eo that all parties involved in a
canflict can rapidly understand the implications of
alternate courses of action or negotiating
positions. 'For instance, in the case of a conflict
between the Department of the Interior  who msy be
pushing for increased offshore oil drilling ia an
a~rea ead a local comsunity  who mey be worrying
about the potential impact of such a policy on ite
environment!, the model cen be used to assess
predictable damages associated with such drilling
activities, Granted, the value of those damages
will never be known for certain, but often only a
"ball-perk" estimate is necessary ta ascertain
whether eny proposed development entails emjor
environmental consequences or noc.

To take another example, CERCLA  the
Compreheaeive Environmental Responses, Compensation,
and Liability Act of 19EO! requires that the Federal
government shall promulgate regulations for the
assessment of damages resulting from an oil spill.
These regulations shell specify

" A! standard procedures for simplified
assessment requiring minimal field obser-
vation, including establishing measures
of damages based an units of discharge
or release or units of effected area
and  B! alternative protacols for
conducting assessments in individual
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cases to determine the type snd extent
af short � and Long-term injury, destruc-
tion, ar loss. Such regulations shall
identify tbe best available procedures
to determine such damages including
both direct snd indirect injury destruc-
tion, or loss snd shall take into
consideration factors including
but not Limited to, replacementt value,
use value, and ability of ecosystem or
resource to recover"  CEBCLA 1980!.

In the first of these cases, the model might he
run a great many number of times in advance to
simulate a broad variety of spill scenarios in a
geographical ares. Then, once a spill occurs in
that ares> a "quick-end-dizty" estimate of its
damage csn be obtained by relating that spi.ll ta its
most related simulated scenario. Mote that such en
approach would make sense for small spills, where
the cost of performing detailed an-scene assessments
might be prohibitive. Such a use of the model would
only necessitate the collection of a few
representative dats that best describe the spill in
question. All model calculatioae would be performed
in advance.

Begarding now case  B!, which typically
corresponds to large-scale spills, the model can be
used an a real-time basis, eo as to provide more
accurate estimates of damages. Such an increased
degree of accuracy would be possible since the
magnitude of the spill would justify  in fact,
necessitate! s more comprehensive data collection
effort.

A third i.llustrative instance ie one which
might arise in the case of oil pallution for which
an ts>ner end operator of a vessel msy be held liable
under the outer continental shelf Lends Act
Amendments of 1978. �3 USC $$ 1801 et seq.!. Here
claims for economic Loss fr>xs oil pollutian may be
asserted faz removal costs and in addition a wide
range of damages, including injury, destruction, or
lose of >isa of real or personal property or natural
resources es well as loss of profits or impairment
of earning capacity due to these things. And the
claimants mey be others in addition to governments.
So a greatly expanded complex of claims snd
claimants may exist, with tbe possibility of
settlement in or out of court, snd as against the
awner, operator, guarentar, or the statutorily
established fund.

In such a ease, the model msy shed light an the
complexity of the situatiao by providing estimates
of damages snd liability of the parties involved.

There are other uses of an oil pollution model
which come to mind, springing in part from the
subject matte~ af this conference. A model could be
used at pre-Lease sale stage ta evolve close-in risk
just es e model naw does for open-water pollution.
In the exploietion permitting periad, it could be
used by states in evaluating their federal
consistency, criterion, or in smdiation of
subsequent disputes.

One can thus see that io terms of assessing
damage and liability, the model can provide
important estimates of such quantities to sll
interested partiee and, in that sense, help bridge
differences that ou>y exist io certain areas. As we
mentioned before, the calculat.ion of an "exact"

dollar value for damages is not, and is not likely
to be in the near  or even remote! future within the
reach of tbs state of the srt. However, an estimate
of such damages that has been obtained through
well-understood assumptions and principles is always
better then an arbitrary figure, snd, ss such, cen
help clase the gsp that usually exists between
extreme viewpoints.

As wc mentioned ear1ier, such a pracess would
be facilitated if the parties that are likely to be
engaged in disputes of that nature take an active
role during tbe develop>sent of the model. Within
the HIT Oil Spill Project, such an interaction of
key players was made possible   aod in fact wes
encouraged! through the project's Advisazy
Ca>maittee, a body of experts from various branches
of government, private industries snd environmental
groups who met regularly with the project team for
advice and feedback. Differences of apinion among
these parties were frequent, and, at times,
seemingly irreconcilable. However, this fotam gave
ue a significant opportunity to at least identify
the most important issues snd develop a sr>deI that
cen be used to address them.

There is oa point in biding that tbe use of
models for conflict resolutian in tbe general area
of oil spills is currently ln its infancy. But
since the same i ~ true regarding the use of ~en
model for ~an conflict resolution problem, we feel
that whatever small progress bas been made within
the oil spill context can be extended to other
problems. 'For instance, the extensian to conflict
resolution in hessrdous substances spills seems ta
be a natural direction ta go. However, it is clear
that the basardoue substances spill problem is much
more complex than tbe equivalent oil spill problem,
mainly because so many necessary "building blockeo
in this problem remain unknown. These include, but
are not limited to the evaluation of damages, where
tbe state of knowledge is almost nonexistent. In
addition, liability snd compensation mechanisms such
as Superfund aze, st best, untested.

A different direction is the development of s
systematic body of knowledge and methodologies for
coaflict resolution problems and the design of
models for such a purpose. From a quantitative
perspective, such tools as dec ieian analysis,
multi-attribute utility theozy and game theory seem
to Lend themselves toward such a goal, Whether such
sn ambitious objective would bring about s new
generation of analytical methods in this area
remains to be seen.

I am indebted ta Dan Myhart for "initiating" me
in the exciting area of conflict resolution. His
numerous suggestions an this paper sze also
gratefully acknowledged.
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To starc. any nev business in the United
States, at the very least, one needs a
cursory awareness of the government
regulations at all levels affecting company
operations. However, in this paper, it. is
argued that in the case of an incineration
system designed to destroy liquid hazardous
wastes at sea, governmental regulation may be
the chief concern among factors to be
considered.

Following a brief history of the use of
incinerator ships' this paper describes basic
categories of logistical system designs and
their interrelationship to business
strategies. Subsequent.ly, the effect of
government regulation on the system design
process is evaluated and scenarios
represent ing likely outcomes are postulated
for various possible government actions.

Because ocean incineration has now
become a controversial topic, a compur.er
model for use in conflict resolution will
also be described.

Since 1969 incinerator ships have been
used in Europe to dispose of liquid toxic
waste. Incineration at ses of liquid
combustible chemical wastes should not be
confused with ocean dumping. It is
distinguished by the inc ineration process
vhich theoretically thoroughly decomposes
chemical vastes inr.o harmless substances.

Until recently' incinerator ships were
created. by conversion of small commercial
cargo vessels. Since 1981 three speci. ally-
designed incinerator vessels have been
constructed or ordered.

In 1969 the 984 deadweight ton  dwt!
tanker Matthias ! was fitted with an
incinerator. Two chemical manufacturers,
Bayer AG of Germany and Solvay Cie of
Belgium, charter=d the vessel that burned
organic liquid chemical wast.es in the North
Sea for five years. A 3 ' 445 dwt tanker,
Matthias II was similarly converted and
succeeded the smaller vessel. The Matthias

II incinerates wastes collected from small
chemical manufac.turers throughout West
Germany by the Handel Group, Duisburg, and
the Suedmuell GMBH and Company, Frankenthe 1.

At the same t ime the use of the Vesta ~ a
1,356 dwt incinerator vessel was shared by
Bayer, Solvay and Westab GMBH and Company' a
chemical waste collector from Duisburg. This
ship, converted from a tanker in 1979, picks
up toxic vastes from a marine transfer
terminal in Antwerp, Belgium for incineration
approximately fifty mi.les off the coast,

The 4,693 dwt Vulcanus, operating as an
incinerator ship, has burned wastes off the
coasts of Europe, U.S. and Australia since
being converted from a tanker in 1970 at rhe
Bremden Shipyard, Emden, West. Germany. This
same yard has now delivered the first ship
designed and built for ocean incinerat.ion,
the 4,370 dwt Vulcanus II. I.aunched in
November 1982, this vessel loaded 3,029 cubic
meters  800,000 gallons! of chlorinated
hydrocarbons in Norway one month later and
incinerated these wastes in the North Sea .
The Vulcanus I.I is capable of burning wastes
at a rate of 19.7 cubic meters �,200
gallons! per hour, This new vessel has
eight cargo tanks ranging from 297 cubic
meters �8,455 gallons! to 461 cubic mer.ers
�21,776 gallons! in size for e total cargo
capacity of 3, 161 cubic met ers   835, OOO
gallmns!.  The older Vulcanus hes been
fitted with a new cargo section of
essentially the same tank sizes snd
capacity.!
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Mobile � Chi Cka Saw, Alabama por t f scil i Cy,
where wastes were col lccted by rail, barge
snd truck, The Vu!canus incinerated these
wastes at a site in the Gulf of Mexico, about
t hree hundred and fifty miles sour.hwest af
the port.

In !982 rhe only two U.S.-flag
inc inera tor ships vere ordered f rom Tacoma
Boar. building in Tacoma, Washington, Apollo
Company, a subsid iarv of Apex Marine
Corporation, will own and rharter the 7,187
dwt vessels, ~Apl lo 1 and ~Aolla II, to At-
Sea Incineration  ASI!, a subsidiary of
Tacoma Bostbuilding. ASI has tentative plans
for four more incinerator vessels. Each
Apollo vessel has twelve tanks of 416 c.ubic
meters �10,000 gallons! earh and can
destroy wastes ar. a rate of 15.9 cubic iueters
�,200 gallons! per hour. Although these
vessels vill be the largest incinerator ships
in the wor!.d, r.he size of each tank iS far
below the maximum size of 3000 c.ubic met.ers
�92,471 gallons! allowed by the
lntergovernmenta! Maritime Organization
 chapter 5 of the Bulk Chemical Code,
paragraph 5, 1.2 for a type II chemical
carrier!. When the first of these vessels is
delivered in 1984, the operators plan ta use
the Atlantic Ocean Incineration Site, located
about one hundred and forty miles southeast
of Cape May, New Jersey, designated by the
ii.S, Environmental Protect>on Ag,ency in
November 1982,

U.S. Government Efforts

A December 1978 report prepared by
Global Marine Development., Inc. for the
Maritime Administrat.ian, then of t.he U.S.
Department af Commerce, determined that there
is a significant demand for the services
performed by incinerator ships. It estimates
that the damestic market could support 4
large vessels wir.h 12,000 metric tons �1,810
long tons! of waste capaci ty a piec.e by 1983
and 5 vessels by 19893.

A federal interagency review board
exists to coordinate and expedite all Federal
Government. activities related to developing
an incineration at sea capability in the U.S.
Formed as an ad hoc work group in February
1980, its official designation hss become the
Interagency Review Board for the Chemical
Waste Incinerator Ship Program."
Participating agencies include the
Environmenra1 Protection Agency   EPA !; the
Maritime Administratian  MarAd!; the United
States Coast Guard  USCG!; and the National
Bureau of Standards  NBS!. Through the
Title XI loan guarantee program, MarAd has
guaranteed mortgages worth seventy five
percent of the cost of the two Apollo
vessels. SeaBurn, a subsidiary of Stolt-
Nielsen, has applied to the Title XI program
concerning the construction of sn
incinerator ship incorporating the
conceptual design of a containership.

U.S. Hazardous Waste Probleix

The term uhazardous waste", as defined
in the Resource Conservation and Recovery Act
 RCRA!, means a waste, or combination of
wastes, which because of its quantity,

concentration, or physical, < hemi <.at, or
infectious characteristics may:   i ! c ause,
or signifi<antly < onrribute to sn in<.reuse in
serious irreversible, or incnpn< ii.aring
reversible, illness; or �! pose a
substantial presenc or pot.enr.iu! hazard to
human health Cir the environment wheii
improperly treated, stored, transported,
dispose<I of, or atherwi s< manag<.d i 4 ! CFR
Part 26!!. The Un ired States has a serious
hazardous waste disposal problem. Wastes,
inevitable by-products ol manured.turing
processes and chemical use in our industrial
society, are generated in huge volume.
Public hea]th and the environment arr
tiireatenad by a shortfall in dispose!
capacity and unsafe disposal prar ficus. Th<
Environmental Protect.ion Ageucv  EPA! has
estimated that runs of mi 1 1 ians ot r ons ot
hazardous waste ar< generat< d annual ly across
the nation. Many of these was< es are
inc.inerable.

In mast. circumstan< es, the least. c<>stly
method of moving u homopenous liquid cargo i
in bulk f orix. Crude ail supertanker s are sn
example of ships taking advantage of thi.s
fact. However, depending an the nature of
the cargo, for instance if it is nor
homogenous or the shipment. size is relatively
~mall, liquid bulk cargo may be carried in
product tankers  w ith a large number of
smaller tanks! or chemic'al carriers  with a
still larger number of still smaller tanks!.
If liquid hazardous waste is considered as
another liquid bulk cargo, then the obvious
conceptual designs resulting are <.rude oil
tanker, product tanker or chemical rarrier
 with the inclusion of inc inerarors on each
ship!. Nevertheless, the regulation~ imposed
ar the tasks required to incinerate ~sate
offshore, may constrain t.he disposal .ystem to
the ext.ent that carriage of yet smaller
parcels of waste is more efficient..

As alluded to abave, s departure from
the tankship concept may be in order if the
parcel size or the tasks involved in
transporting the cwrgo are ex<< edingly
restrictive, To consider a conc epr us i. design
of an incinerator ship c.anfigured as a
containership   incorporating an incinerar.or !,
it is helpful to revie~ the origin of the
containership. The containership evolved
because shipovners pere.eived r.he economic
advantage af loading break-hulk cuigo into
containers at the origin of a shipment and
handling the COntainer as a uniform paCkage
to the destination. Therefore, the
containership design streamlines and
standardizes rhe cargo handling syst.em; and
vastly improves the overall syst.em economics,
Since hazardous waste cannot necessarily be
treated as a homogenous hulk liquid < argo, a
containership conc.ept may have consid<irsble
mer it,

To understand which ship design would be
most desired in the movement ol liquid



hazardous wastes, it is necessary to consider
the overall logistical system, Since the
destinarion of all the liquid hazardous waste
on the vessel is the EPA-designsted acean
disposal site, emphasis can be p laced on the
movement of the cargo f rom its or ipin to its
placement aboard the vessel.

A lagistical system provides means for
transporting wastes from waste generators'
facilities to final open acean incineration
sites and for performing any waste
preparation aod temporary storage functions
required enraute, A logistical system
performs all functions required to get wastes
aboard e vessel in a f orrn which wi I] sl low
their successful and legal incineration. At
a minimum, a logistical system must include:
1! means of transporting wa~te from waste
generators' sites to e port facility, such as
truck, barge ~ or rail; 2! a port facility
and 3! a vessel. If waste blending,
preparation snd temporary storage facilities
are required, the logistical system must also
incorporate such faciliries.

Three categories of logistical systems
could be used to support incinerator ship
operations. There are no-infrastructure
systems, integrated systems, snd existing
infrastruc.ture systems represented
diagrammatically in Figures 1, 2 end 3
respectively. The use of the term "vehicles"
in these figures refers to either trucks,
railroad cars or barges. Ho~ever, in the
near future the most probable alternative is
the truck.

No-Infrastructure S stem

No-infrastructure systems minimize the
inveatment in fixed faCilitieS. rnlaetee
sccumulet.e at their sources and are stored in
tank trucks or portable liquid containers.
Full containers are transported ta an
existing port transfer facility which is not
dedicated solely to incinerator ship
operations. krastes are not blended with
wastes from other sources prior to
incineration snd so waste str'earns remain
segregated . However, some volatile liquid
such es diesel fuel mey be added to
containers ro increase the energy content or
to reduce the viscasir.y of wastes. Full
containers are loaded aboard a vessel, or
their contents are pumped into a vessel at
the port transfer facility, Different land-
based components af the system may be
procured fcam suppli.ers under cantract.

Inte rated S stems

The integrated system employs s new
'I I IIfull-service port facility where ~astes are
analyzed, stored and blended. One facility
is dedicated to incinerator ship operations.
Such e terminal facility would be equipped ta
convert same af the non-pumpable wastes to
pumpable ~astes through the use of solvents
and/or heating.

One company will likely supply and
opersc.e  or control! all logistical support
servi.ces. Wastes are transported ta the new
port facility where they are blended with
compatible wast.es to produce large volumes of

waste oi uniform consistency end composition.
The port facility can be designed to handle
waste arriving in virtually any shipment
quantity and be capable of handling a
diversity of waste types. Blended wastes are
pumped from fixed sr.orege tanks tn s wart ing
vessel.

Existin Infrastructure S stems

Existing infrastructure systems employ
existing port transfer facilities, whrr h may
nat be dedicated solely to incinerat.or ship
operations. In this wey, they are like the
no-infrastructure systems snd require less
new investment in port facilities than an
integrat.ed system. Existing infrasrructure
syscems are like the integrated system,
however, in that they permit waste blending
and preparation to occur pris~ to load inp a
vessel, and they centralize storage of
accumular ing wastes at one  or n few!
location s!, Blending, preparation end

t I I L ' * I I I *t.
facilities separate from the port facility,
Because available fer5.lrties will nar. have
been specifically rlesigned for incinerator
ship operations, one would expect. less
flexibility chan with rhe in tegrat eri s y stem
in terms of waste streams and shipment sizes
which can be effectively handled,

Inexl sting infrastructure systems,
then, wastes nre taken to a blending end
temporary storage facility where" t.hey
accumulate, snd wastes from different. sources
are blended. Blended waste streams are later
transparted to en exrsting, streamlrned parr
facility and are loaded onto a vessel,
Different !and-based services and components
of the system may be procured fram suppliers
under contract.

THE BUSINESS STRATEGY

The Role of the Port

The roie of the port mey vary from a
simple transfer point  e.g. s dock over which
waste cargo is loaded aboard the vesse'l by
pumps and hoses or s roll-on roll-off ramp!,
to a transfer point with limited storage
capabilities  e.g. s marshalling area for
liquid containers or fixed storage tanks! or
to en extensive integrated feei!it y with
testing, blending snd storage feei lities.
The type of role desired for the part sill
depend on the business strategy chosen, which
wr 11 rn turn depend on the market. segment
sought,

The total market for incinerator ships
can be broken into s high end law value
market  in terms of revenues per unrr. volume
f or acean inc inerar.ion f irma ! . High va lue
wastes have few disposal slternati ves and/or
their nature is such that they are highly
poli t i cally sensitive. The hi gh valor market
consist.s of wastes stored or srackpiled in
government warehouses, private piants,
transformers, or landfills deemed unsafe,
The wastes in this market include PCB's,
Silvex, DDT, snd rdentified wastes from
landfill clean-up.
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ln the low value market, prices are
primarily determined by alternative, land�
based methads of disposal.. Large volumes of
t.hese wastes are routinely produced on a
continuous basis by both manufacturing and
non-manufacturing sour~as,

Interde endencies between Lo istical S stems
and ttarkets

The integrated system is appropriate for
both the high and low value markets. The low
value market is characterized by a diversity
of waste stream compositions and production
rates. The new ful!-service port facility
provided by the integrated system is best
equipped to accept this wide range of wastes
and shipment sizes, Large capital
investments are needed for the port facility
and waste delivery network. Large volumes of
wastes are required to justify these
investments in dedicated fixed fac:i lity
capacity; t.hese volumes can be generated in
the low value market,

The high value market can be served by
systems requiring smaller investments, namely
existing infrastructure and no-infrastructure
systems. These systems are more restricted

the ~sate types and shipment s izes they
can accept because they do not possess waste
preparation, blendi.ng, and storage
capabilities ta the extent that the
integrated system does. The existing
infrastructure system may be at tractive in
the case of stockpiling of homogenous,
politically sensitive, hazardous wastes. !t
is likely that only a limited number of waste
types will compose the high value market
du> ing any given period of time and that
shipments of each wi11 be sizeable  because
inventories exist!. Consequently, the
hand ling and processing of numerous wastes
simultaneously is not required,

Advanta es/Disadvanta es of S stems

Table 1 relates the types of wastes to
the needs of the logist ical system. No one
system is optimal for sil situarions. The
choice of the logistical system must take
into account the market characteristics, the
availability of existing facilities and the
impact of regulatians at all levels of
government.

A no-infrastructure system or an
existing infrastructure system can be
implemented faster than an integrated system,
bec,ause they do not. entail siting a new
hazardous waste port facility. The no-
infrastructure system does nat permit waste
blending or preparation prior to
incineration, and thus, operations
flexibility is sacrificed. The existing
infrastruc.ture system allows waste blending
and preparation, but not to the extent
offered by an integrated system. An
integrated system ran be designed to handle
virtually any waste type and shipment
quantity, However, an integrated system is
the most capital-intensive, and consequently
entails increased eisk for investors.

Iy!PACT OF GOVERNHENTAL REGULATIONS

Legislat>.on and regulations at all
1eveis of gover nment wi] 1 af f ect the design
of ocean inc >aeration sysr emu. In many r.uses
these ar t iona will be r.akon without any
thought to ocean i nc inc rat ion but s> mp1y as a
response to the nations! hazardous waste
problem. t ey fac to rs influenced by
government activities are: market size and
composition, vessel design and operst tons,
and port design and location,

Harket

The amount. of liqu>d hazardous wast.r> in
existence will depend on act ivit.ies of t.he
EPA. Any EPA actions to change the
catego> izat> on of some waste from non-
hazardouss t.o hazardous, wi 1 1 increase r he
overall mst ket for waste disposal . For
example, > f the EPA der erm ines t.hat r.or tain
liquids now in use  e,g. pestic>des! ran no
longer be produced and exisiting inventories
must be destroyed, such actions may increase
the potent ial high va lue marker for
incineration systems.

On the other hand, governmenr. actions
could lead to a smaller hazardous waste
market, Government bodies could subsidize
the use of waste exrhanges where wasres are
traded between companies that can each
utilize the other's waste as a useful
product. It is also possible, air.hough
unlikely, that wastes that are now legally
declared hazardous, could be upgraded to non-
hazardous wastes.

Government actions w>ll also effec.r. the
market for ocean incineration if new
legi~lation, or regulations, concerning the
use of land fills  or other alternatives to
ocean incineration! is implemented. In
addition, incineration at sea reqrr>res
processing and approval of permits by
gavernmenta! bodies.

In the recent past, rongress has
considered 1egislation ta rest.rir.t the
current use of land fills for hazardous
~astes. Many groups bel>eve that increased
funding for enforcement of existing laws is
neressary t.o insure t.hat hazardous waste is
disposed of legally, With more funds for
inspectors. existing hazardous waste
treatment and disposal facilities could be
checked for compliance with existing laws and
inadequate bus>nesses could be closed, Such
actions would ai.d ocean i.ncineration
interests.

Government actions could a!so work
against ocean incineration. Federal funds
have been spent on research concerning mobile
incineration units  e.g, the "fiery dragr>n"!,
This is one example of a r.ompeting t.ei.hnology
of undetermined viability.

Im lementat ion

Once a market is defined, government
ar.tions wil! also affect implementation of
business plan, Any delavs in promulgating
ocean inc inerat ion regu 1 at'i ons or in
processing ocean incineration appl> cur iona
could work agairist such interest. s.
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At the present time there is only one
EPA designated ocean disposal site in <,he
Gulf ot Mexico. EPA is in the process of
desiunatinu another ocean incinmration site
in the Atlantic. Since current regulations
dictate r.hat only one incinerator vessel can
operate within a designated site at any given
time, t.here are potential logistical problems
for competing ocean incineration companies.

The vessel and por t desi gn must. be
integrated into a chosen overall logis<.ical
system, which is, in turn, dependent on the
business strategy. A key considers<.ion is
whether the desired logistical system
requires the construc<.ion of a new port
facility. On a state level, if a coastal
zone management  CZN! plan has already been
approved by the federal governments the state
will require any new port facility to be
consistent with their CZH plan. On the local
level, residents near s proposed site  or
along the truck route! for a new incinerator
ship port facility will be almost certain to
oppose it, In most cases state government
officials will not fight against such
opposition � � and msy well join it. If the
potential incinerator ship owner decides not
to build a new port fac.ility  i.e. an
integrated system!, he must use existing port
facility   i.e. a no-infrastructure or
existing infrastructure system!. If the
planned logistical system requires long term
storage of waste at the port facility  e.g.
fixed storage tanks!, then a TSD  treatment,
srorage and disposal! facility permi<. is
needed from EPA. Such a permit places
certain burdens on the port facility operator
in terms of insurance snd monitoring  even
for years after closure of the facility!,
Storage tanks used for waste in conjunction
with incinerator ships would typically remain
dedicated for such service and would not be
used for other cargoes.

A TSD facility permit would not be
required if the storage of waste at the
facility is only temporary. Foi a carefully
planned logistical system, trucks carrying
waste could be coordinated to meet the
incinerator at s designated port facility.
Tank trucks could pump their wastes onto the
vessel. Such a syste<n would require repeated
making and breaking hose connections and
cleaning of the hoses for each rrucks load. A
quicker way would be to lift standard marine
liquid bulk containers onto a vessel at any
existing containerport. The choice of systems
will determine whet.her the vessel i s designed
as a liquid bulk carrier  i.e. a c.hemical
carrier ! or a contai nership.

Ocean incineration has no
controversial topic, Consequenr.l
planning an ocean incineration
expec t to encounter some public
MIT is develo pi ng a model on
computer that vill hopefully aid
pr ivate planners and dec.ision ma
identification snd analysis o<

logistica1 systems for ocean incineration.
One approach to the resolution of

people's di1ferences regarding the
implementation oi a system to i nc inerate
hazardous waste offshore is to expose these
people ro the design options end attendant
constraint,s for such a system. kohen these
options and constraints are compared w ich one
another, one or more feasible scenarios for
realir.ing the syste<x c.ould be revealed.

Toward this end the model ali.ows the
user to evaluate a Large number of
alternative means for carrying out each of
the steps c omposing a sysrem designed to
incinerate hazardous waste offshore. The se<.
of alternatives presented is not exhaust.ive
but represents most alternatives currently
considered as viable plus some others. The
basic idea is that, if a concerned citizen
wishes to understand such s system and
determine what sort of system meets with
personal criteria for teasibil ity, t.hen <.hai.
person can use the model to help design such
a system with "available" components, The
model allows the user to specify incompatible
components. This concept can b<! extended to
several users with differing reasons for
their interest in offshore incineration
 public interest groups, investors,
government regulators, etc.!. Pach of these
users can design a feasible system, compare
their systems and possilby negotiate a
configuration which satisfies all concerned.

The data upon which decisions to use a
particular alt ernative are based, include:
Regulations, Risks and Background
Information. Figure 4 provides a flowchar<
of the compu< er model.

The model allows the user to def ine the
alternative components of the various stages
of an ocean incinerarion system as identified
in Table 2. Physical parameters of the
logistical system will be input by <he user
or supplied by the model as default values.

In addition the model will provide: a
tabl.e of regulati.ons which detail the
differences between <.he individual state
regulations and the correspond ing tederal
regulations delineating lawful handling of
hazardous waste for each stage of the
transportation and incineration process; a
table of risks which are principally
qualitative assessements of the dangers
involved in handling hazardous waste and
compari sons wi th familiar processes; and
background information which does not fit
into any of the above categories. This might
include '. pending legislation, state
stra<.egies for disposal of hazardous waste,
State progress with the phasing in of
compliance with federal legislation and
regulations, political action groups and
their recent activities and other relates
information.

Functions The Nodel Can Perform

The model can hopefully serve the
tollowing purposes:

Fducation � anyone wishing to ar.qua int
themselves with the problem of transporting
and incinerating hazardous waste offshore can



more are in rhe planning stages,
To what extent these vessels will

operate profitably is sti11 unknown.
However, it is carr sin that sc t iorrs at all
Levels of government will play a key role in
the success of these vessels. Gcvernment
aCtivities will also influence the Cesign ot
future incinerator ships and their related
lopisticsi systems.

Hopefully the computer model described
in this paper will aid public und pr ivate
planners and decision makers in formulating
snd evaluating alternative logistical
systems.

FOOT NOTES

1. The information for this subsectfon was
taken from "A Maritime Antidote for
Hazardous Wastes" by Jeffrey E. Sto 11,
~S, II ' 6 ~ I "6 pp ~ 6,
February 1983.

2. Ibid.
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do so by working with the model to learn
about the problem.

Commun ical:ian � sinCe it is di I f 6 Cult to
discuss and conceptuaiize a system which does
not exist, a model oi the system and relevant
information will help people rommunicate with
one another when discussing the
problem/system.

Conflict Resolution � assuming that there is
d isagreernent about the bes t way to implement
the type of system in question, the
improvement in communication and
understanding afforded by the model will help
to identify mutually compntr.ble solutions
and/or identify the exact points of
disagreement so a solution can be negotiated.

Conflict Avoidance � the planners of systems
designed to transport and incinerate
hazardous waste offshore can use a model to
hold ooen disr.ass iona with r.he members of r.he
host community to determine their exact
concerns and how to acceptably address these
concerns before an attempt to locate
hazardous ~sate processing facilitates.

Desi n Anal sis � rhe model can be used ta
perform conceptual design of the
transportation system ro fit the needs of
hazardous waste producers snd as mentioned,
address the concerns of people affected by
the implementation of such a system.

Structure The Problem ln A Meanin f ul Wa
one difficulty in dealing with a problem of
t.his nature is to conceptualize a syst.em
which does not currently exist., By setting
forth alternatives which are physic. ally
possible the user can concenr.rare effart.s on
dealing with systems which can exist rather
than spending valuabLe t ime an systems which
are physically or legally impractical.

Anal sis Of Alternatives Feasibi.lit And
Infeasibilit � the model is set up r.o allow
the user to choose among several alternative
means for accomplishing each of the
t.ransportation and processing tasks
associated with the incineration of hazardous
waste offshore. The madel also keeps track
of which alternatives are rompstible with one
another so that ance a particular alternative
is chosen, the choices available in other
stages of the system may be limited.

Who listic S stem Desi n � it is inr.uitively
reasonable to think that a system designed to
carry out a particular function will perform
better than s series of components which
somehow combine to perform r.he same task. An
inherent feature of the model is that it
prevents the user from rornbining incompatible
components. Consequently, the user is forced
to consider the perspective af the overall
system in his design.

Three new incinerator vessels have been
designed and constructed  or are nearing
delivery! for use in II.S, waters. Several

Much af the in
is based on the sr.u
~5t 0
Hazardous Wastes
Charles T. Daniel,
Technology, August
MA-81-SAC � LOr560
Administration as
interface For An Or

xir. Chemical Inc 6 nera tor

format ion for this pape r
41, ~LI I I ~St 1
Incineration of ~Lt uid
by Henry S. Marcus and
Massachusetts inst:itute of
1982 under contract. number

for the Maritime
~ *11 ~Pl ' ~ 4 P ~
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TABLE I TBE NEED FOR BLENDIMG AND PREPARATION OF WASTES PRIOR TO INCINERATION

MUCH BLENDINGNO BIENDING

WASTE SPECTRUM

UNIFORM COMPOSITIONS
UNIFORM BTU CONTENTS
LARGE SHIPMENTS/RAPID
GENERATION RATES

DIVERSE WASTFS
VARYING BTU CONTENTS
SMALL SHIPMENTS/SLOW
GENERATION RATES

NO ADVANCE PREPARATION MUCH ADVANCE PREPARATION

WASTE SPECTRUM

WASTES IN BARRELS
 DECANTING REQUIRED!
VISCOUS WASTES
 ADD SOLVENTS AND/OR HEAT!
SUSPENDED SOLIDS
 REMOVE SOIIDS!
HIGHLY CORROSIVE WASTE
 REDUCE CORROSIVITY!

BULK WASTES

PUMPABLE WASTES

NO SUSPENDED SOLIDS

NON-CORROSIVE WASTES

Table 2 Alternatives Possible at Eacn Logistical stage ot tne Hadal

NO-INFRASTRUCTURE SYSTEM

l. WASTES ACCUMULATE AND ARE STORED IN WASTE GENERATOR SITES

FIGURE l
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l Waste Geneidtor
A. I ndustr ial plant
B. Treatsent and storage facility

2. DellVery Mene to Port
A Truck

I Mal' ine liqulli bulk Colltainer on
flatcar

ii. Bail trodi car
C. Barge

i. Marine liquid nulk oontainers on deck
barge

ii. Liquid bulk barge
3. Port Facility

A. Li~id Bulk Termina3.
i. With fixed storage tanks
ii. WithOut fiXed storage tankS

8. Container Terainal
C. Boil.-on Roll-off Facility

4. Type of Veae'l
A. Tanker Design with Incinerator
B. Tanker Design without Incinerator
C. Cxitainership Design with Inoinerator
0. Containership Design witnout ZnClnerator

Roll-on  kill-off Vessel Cesign with
Inoiner ator

F. Moll-on  kill-off Vessel Design without
Ilx.incr dtor

5. Poseible  !se of Oitshore Platfors
Floating

B. Fixed
6. Type ol. Inolnerator

A. Crxitinuous I n>ection
8. Rotary Kiln



INTEGRATED SYSTEM

I. WASTES PICSCED UP AND TRANSPORTED
DIRECTLY TO NEW, PULL-SERVICE PORT
FACILITY

2. WASTES ARZ BLENDED AND STORED WHILE
AWAIT Il4G LOADING

3, WASTES LOADED ADOARD VESSEL

4, INCINERATION AT-SKA

FIGURE 2

ETCISTING I'NFRASTRUCTURK SYSTEM

'WASTE GENERATOR SITES1. WASTES PICKED UP AND TRANSPORTED TO
EXISTING BLEIODING AND STORAGE
FACILITY

2. INTERMEDIATE BLENDING AND STORAGE
OF WASTES PROVIDED

3 WASTES TRANSPORTED TO EICISTETRG
PORT TRANSPER FACILITY

VEHICLES

4, WASTES LOADED DIRECTIY
ABOARD VESSEL

VZSSKE,

FIGURE 3

OPERATIOUAC
IUSTRUCTIORS

YIEU CCNPOUUIT5 OF
HASTE TRCIRERATTOU STSTEH

FOCU5 CU A PAUTICUIAR
STA61 OF 'IHE STATEN

HASTE OELIYERY OF PORT HATER TRAUSHUITATIIRI IFCIUERAT!el
SOIREE HASTE FURI TRANSFER TO IKCIRElllTIOR

MORSE TO POR FACILITY SITE PAST 

CUTPARE TUE AETERHAT I YE
%Vg iOR ACCOPPCISHIUO THE 1ASKS
AI TFilS STARE IF TUE STSTEU

SPECIFY
PHYSICAL
P ARAHE TC RS

RI5KS RECIILRT ICRS SACKORACRU PHYSICAL
PARAPETERT

HAKE ANTES ON
STSTEH ROTE PAOClmE IR

ACTE PRAT I YE

510RE THE CU0ICE ARO
IUFAE ON 10 THE REIT STARE

IF THE 5YSTPI OR PRINT A REPIUIT

~ EPURI

Figure 4
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WASTE GENERATOR SITES
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OrJTER CONTINENTAL SHELF CONFLICTS

bY

Eldan V.C. Greenberg

Galloway & Greenberg
vrashington, D.C.

Controversies over oil and gas
development on the Outer Continental
Shelf  "QCS"! have tended to be highly
charged, emotional, and difficult to
compromise. I would like ta suggest
several reasons why this has been the
case and why existing statutory
mechanisms, designed to ensure
coordination and conflict resolution,
have not worked as effectively as they
rsight. Finally, I would offer one or two
alternatives which might succeed in
fostering consensus where none has
previously existed.

The Nature of the Problem

Conflicts over OCS oil and gas
development have often pitted various
coastal constituencies against the oil
companies and, in a number of cases,
pitted the state against the federal
government. Conflicts have been
protracted and intractable. Some of the
reasons for this situation are:

a! QCS development upsets
traditional notions of state sovereignty
and state and local prerogatives, i.e.,
that when there will be major development
along the coast, the state and/or local
communities will be able to cor trol that
development through coastal planning,
zoning and other governmental mechanisms.

b! QCS development conflicts tend
to be largely symbolic in nature, with
visions of industr ial i sea, developed
coastlin contrasted, in many cases, to
existing rural, scenic and/or
recreation~1 areas. Controversies over
leasing in Central and Northern
California typify this c!.ash of
contrasting visions.

c! OCS oil and gas development
carries with it the risk of catastroph ic
acc:ident. However small this risk may
be, it may be unacceptable to coa. tal
communities and coastal constituen"ie .

d! Dramatic oil spills of the past,
i.e., Santa Barbara, the Amoco Cadiz,
Ixtoc I, reinforce public concern about
the risk of catastrophic incident. Dead
seabirds and tar-coated beaches following
the 1969 Santa Barbara spill remain
vivid image in the public mind.

e! There are public doubts, which
are difficult to dispel, about the
effectiveness of QCS technology in
reducing risks, Urrcertainty associated
with the bialOgital haxardS Of the
disposal of drill muds and cuttings is a
case in point. At the same time, there
are often real issues of environmental
concern, i.e., protection of lobster
habitat in Georges Bank or sea otter
habitat in California.

f! Opponents of offshore drilling,
i.e., fishermen's groups, recreational
and tourist industries, agriculture,
perceive themselves as having little to
gain f rom OCS development. !Lt the same
tirae, these opponents fear that OCS
development will squeeze out the uses in
which they have an interest, thus
directly threatening their livelihood,
Finally, coastal communities may see
development only as creating a "boom or
bust" economy,

~lid f
Existin~Coordination Mechanisms

Existing mechanisms of coordination
are of questionable effectiveness.
Indeed, they may tend to encourage,
rather than deter, litigation.

a! A complex legal framework
governs oCS oil and gas development.
Relevant st.atutes include the Outer
Continenta1 Shelf Lands Act  especially
Section 19!, the Coastal Zone Management
Act  especially Section 307!, the
Nat.ional Environmental Policy Act, the
Endangered Species Act, the Clean Ai r
ACt, the . lean Rater rLCt, etc.



b! This complex statutory structure
necessarily creates opporc.unities for
litigation and legal gamesmanship.
Various statutory requirements often are
viewed simply as hurdles ta be overcome by
the federal government and as an arsenal
of weapons to stop development by
constituencies in coastal states.
Because of the complexity of the scheme,
moreover, there is almost always a
colorable claim which can be made to
challenge developmental decrsions.

c! Policies of the last. several
years have raised questions about the
good faith of chose within the
government responsible for the OCS
leasing program, leaving coordination
mechanisms such as Section 19 in
disrepute. Former Secretary rrratt's 1981
decision to "reconsider" leasing
rejected by the Carter Administration,
af ter extensive discussions with the
state, in four basins off the coast of
Northern California, particularly
aggravated state mistrust of the
Interior Department.

d! The success of opponents of
'development in obtaining Congressional
morator ia, such as that embodied in the
FY 1984 Department af the Interior
Appropriations Act, has reduced the
incentives to negotiate within the
established legal framework.

III.

Alternatives For The Future

It is problematic whether conflicts
over QCS oil and gas development can be
significantly dampened and a real
dialogue created. Several initiatives,
however, might serve to reduce the level
of controversy:

a! Creation of an OCS revenue
sharing system, such as that embodied in
S.2463, the Ocean and Coastal Resources
Management and Development Block Grant
Act  approved by House-Senate Conferees
in September, 1984!, so that the states
and constituency groups would have an
economic Stake in OCS development;

b! Creation of a regional planning
process, similar to that used for coal
development, which would ensure that
state and regional concerns have a major
impact on setting leasing goals and
determining which areas should be leased
and developed; or, alternatively,
creation of a joint state � federal
decision - making body, including all
states affected by development in a
particular region, similar to the
Regional Fishery management Councils
whiCh implement the �agnuson Fishery
COnaerVation and r4anagement Act;

c! Commitment of greater resources
to a strengthened environmental
assessment prograra in order to help
allay public fears and provide a sound
underpinning for leasing decisions; and

d! A hands-off policy in Congress,
reflecting a legislative commitment to
let things work out within the existing
legal structure.
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QCS Lease Sale Litigation:
can 1t Be Avoided?

E. Edward Bruce
Covinqton S Burling

Washington, D.C.

The efforts of the United States
government, carried out by the Department of
the Interior  DOI!, to make available for
exploitat'on federally-owned Outer Continen-
tal Shelf  OCS! lands has led to the filing
of nearly 30 federal lawsuits within the
last 10 yeais. Recognizing its potential to
disrupt the OCS program, Conqress in 1976
and 1978 adopted comprehensive legislative
amendments designed in significant part to
avoid OCS litigation. However, such
litigation has intensified.

This paper will discuss this OCS
litigation experience, detail the measures
which Congress adopted ''n an attempt to
avoid it., report their limited success and
more frequent failux'e, and consider
alternative means of avoidirg litigation.

1. THE HISTORY OF OCS LEASING LITIGATION

Prior. to 1969, there was little public
awareness of the feaeral OCS leasinq program.
Betveen the passage of the 1953 OCS Lands
Act  OCSLA! and January 1, 1969, 23 OCS
lease sa!.es were conducted, about 6,000,000
acres were leased, and ovex $3,000,000,000
was collected by the united States in bonus
bids.l/ Althouqh the bulk of the Leased
lands were off Louisiana  and to a lesser
extent Texas!, DO1 condurted lease sales off
Floxida, California  includinq the basins
north of San Franc'sco!, and Oregon/Washing-
ton, Notwithstanding the magnitude of the
program during this era, there was not a
single lawsuit challenging OCS leasinq.

However, in January of 1969, a well
being drilled in the Santa Barbara Channel
off California blew out causing a large
 approximately 100,000-barrel! oi! spill.

The Santa Barbara oil spill made the general
public aware of offshore oil and qas leasinq
and its potential for disruption of the
environment. Moreover, this incident led to
a heightening of public concern with protec-
txon of the environment and helped precipi-
tate the passage of the National Fnvironmen-
tal Policy Act  NEPA!, 42 U.S.C. f 4321, as
well as other environmental Laws.

It was not long before a "public
interest" plaintiff invoked NFPA to
challenge an OCS Lease sale, In NRDC v.

Sa
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Morton, 458 F.2d. 827  D.C. Cir. 1972!,
the court ruled that the 67-page environ-
mental impact statement  EIS! prepared for
a Louisiana OCS !ease sale vas inadequate
under NKPA because it ignored several
alternatiVeS tO the prOject, ACCOrdingly,
the court enjoined the sale, and it was
not conducted until about nine months
later after the EIS was supplemented in
this and other respects. Until this and a
few similar x'ulings in non-OCS cases xn
1971-1972, it was not clear whether the
courts would interpret NEPA in a fashion
which constrained federal aqencies.

The 1974 "Acceleration" of OCS Leasin

The Santa Barbara Oi1 Spill, the
passage of NEPA, and the courts' clarifica-
tion of the Act's requirements came on the
eve of a. massive change in the federal OCS
program. During its first 20 years, the
United States had been essentially self-
sufficient in energy and concentrated OCS
leasing largely in the Gulf of Mexico,
where the activity was well understood and
enjoyed significant public support, and
the Santa Barbara Channel.  The early
Florida and Northern California/Oreqon/
Washington sales did not result. in success-
ful explorat,ion.!

However, after the nation experienced
the disruptive effects of the first "Arab
oil boycott," the OCS program was "acceler-
ated" to offer far more acreage and
thereby make a greater contribution to
natiOnal energy independenCe. The gOals
nf the accelerated leasirg program could
be achieved only by opening up "frontier"
OCS areas off the Atlantic COast, Alaska,
ana California.

The first " frontier" leave sale on
the. new accelerated program involved
tracts off the coast of Southern
cal'fornia, and both the program and tha
sale were challenged by California.
C 1 Y v. Morton, 404

pp 75!, ~aea1
dismissed, 608 F.2o 1247  9th Cir. 1979! .
Cali fornia's challenge was rejected by the
court under a rationale which suggested
plaintiffs would have a diff'cult time in
securirg judicial relief agairst OCS sales
in an era of acute energy shortages:
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"Plaintiffs do not attempt to argue
that the United States doe r.ot face an
energy crisis. Rather, theirs is an
urging to use some other front.ier for
undersea experimentation ar.d to come to
Ca!.ifornia's shores or.ly when a fail-
safe process has emerged. This short-
sightedness fails to take into accour.t
the great developmental strides that
have brought to the oil industry
practiced techniques in platform
drilling and improved methods of
oil capture." 404 F. Supp. at 30.
Despite this rebuff, virtually every

effort to impler..ent the accelerated program
by leasing in frontier areas has resulted in
litigationr

Califarnia  Southern,
Central, not in-
cluding Santa Barbara
Channel! 4

Alaska  Gulf of Alaska,
Cook Inlet, St. George
Basin, Navarin, Norton,
Diapir/Beaufort! 12

«/ Sale Nc. 42, which was first scheduled
for January 1978 and then rescheduled for
November 1979, was challenged on both
occasions and is counted twice. This figure
also includes Sale No. 82, which is
scheduled to take place on September 26,
1984. On September 6, Massachusetts sued to
enjoin that sale.

I.awsuits were instituted for the first lease
sale in all but two  South Atlantic and
Navarin! of the 11 frontier regions outside
the Gulf of Mexico and Santa Barbara
Channel.

Moreover, leasing in the Gulf of Mexico
has not proceeded wholly without litigation
challenge. Of the 27 sales conducted there
since 1972, five were attacked in litigation.
Two suits raised NEPA issues  one of which
involved frontier leasing in the Eastern
Gulf of Mexico!, while the other three sales
were challenged by Texas and Louisiana in
connection with their continuing dispute
with DOI over the division of revenues on
federal lands leased immediately offshore
State submerged lands.

Finally, there have been five separate
challenges to the leasing program as a
whole. In addition to the 1974 Ca!.ifornia
case already described, two separate proceed-
ings were instituted in the D,C. Circuit,
complaining first of Secretary Andrus' 1980
five-year leasing schedule and then Secretary
Watt's 1982 schedule. Also, two separate
injunctions were sought in 1979 and 1980
against all Subsequent OCS lease sales

based upon a challenge ta the royalty
prov sions contained in OCS leases.

Thus, since accelerated leasing was
, pproved ir 1974, there have been near ly 30
lawsuits challengirg either individual lease
sa!es or various aspects of the 1r asing
program. However, during this era only one
sale, Nt . 52  North At' antic, 1983! has been
canceled as a result of ar| injunct.ion, In
another, Nc. tB  Scuthern Califorr.ia 1982!,
about 25 trarts out of more than 100 were
never 1eased. Ore sale  No. 42, North
Pt.lantir !979! was postponed ::: mcnth... All
others were held nn ar within a month of
their scheduled dat.es, although in six
instances theie were delays, rangirg from
a few weeks tn more than twa years. ''n the
actual award cf leases as a result af
litigation obst.acies, In two t f these
cases  Na, 53, Central Ca'ifornia 198]r
No. 76, mid-Atlantic 1983! the delay in
final execut.ion of the leases pertained to
only a few of the tracts ircluded within
the sale.

2. CONGRESS' EFFORTS 0 STRUCTURE THE OCS
PROCESS TO AVOID LITIGA,ION

The accelerated leasing program,
coupled with heightened notional concern
with environmentai issues, resulted irr a
reassessment by Congress of the adequacy
of the GCSLA as a legislative framework
for the OCS program Moreover, in 1992
Congress had passed the Coastal zone
Management Act.  CZMA!, 16 U.S.C'. 6 1491,
to encourage States to commence comprehen-
sive p1anning with respect to activities
in or affecting their coastal zones. By
the mid-1970s, the States were on the
verge of adopting CZMA programs implicat-
ing OCS projects. Accordingly, Congress
undertook a ccmpreher wive review of the
OCS program arrd Of the CZMA insofar as it
might affect. that procram.

By t.his time, there had already been
a number of litigation challenges to OCS
lcasingr The first Atlantic sale had been
challenged in !awsuits which led to three
opiniOns of a U.S. Crurt of AppealS and
two efforts ta invoke Supreme Court
review;3/ the first Alaska OCS sale had
been cha11enged;4/ the first sale in the
Easterr. Gulf of Mexico had been sued
upon;5/ and California had initiated the
challenge to the acreler'ated program snd
to leasing off its southern shore.6/

Cangress was thus aware of and deeply
concerned with the potentia1. of litigation
to disrupt OCS leasing. As one court
recently described Congress' intention in
this regard:

"Litigation and, especia!.ly, delay
fram litigation were to be discouraged
-- particularly at the pre-development,
pre-exploration leasing stage, where
the chances of harm to the environment
are slim."7/
Under the 1953 OCSLA, there had been

ro assured means far DOI to regulate OCS
activities, onre leases were issued. In
the aftermath of the Santa Barbara spill,
DOI had attempted to suspend indefinitely
operations in the area, giving rise to a
challenge by lessees who successfully
contended that they had a "vested right"
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to proceed with exploration, development
and production which could be taken only
pursuant to condemnation proceedings.
Union Oil Co. v. Horton, 512 F.2d 743  9th
Cir. 19751 .

Congr.ess r< ~lized that if OCS lessees
could proceed with development, even ir.
the face of significant environmental
risks, it would be recessary, at the
leasing stage, to explore thoroughly all
of the issues which might later arise
during the 20- or more year life of an OCS
project. It would also be necessary to
impose stipulations in the leases to allow
regulaticn of pOSt-leasing aCtivitieS
i.e., exploration and development/production
-- and invite litigation, at the leasing
stage, over the adequacy of. the envirorunen-
tal analysis undertaken and safeguards
adopted. To avoid such leasing disputes,
Congress divicled OCS projects into a
number of stages and assured DOI comprehen-
sive control of all aspects of OCS pro-
jects.

This, it was expected, would lead
State governments and others to take a
less rigorous view as to the environmental
constraints applicable to the leasing
stage itself and thus would diminish
lawsuits aimed at OCS leasing. As the
Supreme Court recently held:

"Congress has thus taken pains to
separate the various federal decisions
involved in formulating a leasing
program, conducting lease sales,
authorizing exploration, and allowing
development and production. Since
1978, the purchase of an OCS lease,
standing alone, entails no right to
eXplare, deVelap, or prOduCe Oil and
gas resources on the OCS. . . . The
stated reason for this four part
division was to forestall premature
iitigation regarding adverse environ-
mertal effects that a11 agree will
flow, if at all, onl« from the later
stages of OCS exploration and produc-
tion."8/
In lar'ge measure, the 1976 and 1978

amendments litigation-avoidance mechanisms
rested on this division or staging of OCS
projects.

The 1972 CZMA had not "provide[1! for
the problems that St.ates began to anticipate
in connection with increased energy-related
activities in the coastal zone" and gave the
States "r o part in any decision concerning
development on the [OCS! . . . ,"9/ In 1976,
Congres addressed that. deficiency by
amending the Czar to require that the
programs developed under that statut.e
recognize the natiorral interest in OCS and
other coastal-dependent energy pro3ects.

At thc same time, Ccrgress clarified
the powers granted to States under the C7MA
by providirg that they could insist that the
exp' oration cr' dave lopmer.t/production
activities of OCS lessees werc conducted in
a manner "consistent" with ..heir CZNA
programs: Subject: to a 1 mited review
authority by the Secretary of Comme''ce,
under the CZKF,, States can veto any
activities "affec ing any land use or water
uses" in their coastal zones to the extent

that they do nct. comply with the
provisions of their federally-approved
CZMA programs. Section 307 c!�!  B!, 16
U.S.C. 8 1456 c! �! B! . In making this
adjustment to the statute, Congress
specifically re jected an amendment which
would have extendec  State CZ�A authority
to the leasing stage of the OCS pro-
cess,l0/

The 1978 OCSLA Amendments

The 1976 amendments to the CZ�A antici-
pated the restructuring of the OCS process
which resulted from the 1978 amendments to
the OCSLA. In Sections 11 and 25 of those
amendments, 43 U.S.C. 55 1340, 1351,
Congress gave DOI explicit authority to
disapprove the exploration and develop-
ment/production stages, notwithstanding
the prior issuance of an OCS lease.
Yoreover, recognizing that it is the final
development/production stage which
presents the first realistic threat of
harm to the environment, Congress required
DOI to publish a development-stage EIS at
least once for every frontier region before
approving development/production,
Section 25  e!, and specifically empowered
the Secretary t:o disapprove this stage if
it presented an unreasonable threat of
harm or damage to the environment,
Section 25 h!�! D!,

The tramers of Section 25 of the
OCSLA regarded it as "one of the most
important provisions of the . . . amend-
ments."11/ The importance that Congress
attached to Section 25 was directly
related to the desire to avoid litigation
at the leasing stage of an OCS project:

"The failure to have such a mechanism
in the past has led to extensive
litigation prior to lease sales, when
onshore and environmental impacts of
production activity are not yet
known."12/
The 1978 OCSLA amendments also sought

to discourage litigation by creating
consultation opportunities for affected
State governments and others at early
stages of the OCS process. Congress aclded
Section 18 to the OCSLA, 43 U.S.C. S 1344,
which requires DOI to publish a five-year
schedule indicating its general plans for
OCS leasing. In addition to considering
a variety of environmental, geologic,
economic, and other factors, DOI is
required to receive "comments" from the
States, as well as other interested
parties, and give Congress an opportun ty
to exercise oversight prior to DOI's final
approval of the program.

Section 19 was also added to the Act,
43 U.S.C. 8 �45, requiring DOI to abide
by "recommendations" from governors of
States affected by OCS leasing as to the
"size, timing, or location" of a lease
sale, unless the Secretary determines that
those recommendations do not provide for
ar. adequate balance between State and
rational irterests. Section 19 makes the
Seer'etary's determination in this regard
"final," subject only to an arbitr,,ry or
capricious standard of review.

Finally, Section 8 g! was added tc
the Act, 43 U.S.C . 9 1337 g!, tc deal wit.h
the special problem of leasing federal OCS
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lancls immediately ad3acert to States'
subrrerged lanes, where there are common
"pooIs" or "fields" ir which both the
State and federa.' government. have a
proprietary interest. That this sectior<
was designed to avoid litigation at the
leasing stages is clear from its terms:
The Secretary is authorized to proceed
with leasing of an area pendir g consulra-
tion with the State as to a "fair and
equitable" disposition of revenues from
federal 1eases involving such commor. pools
or fields. Section 8 g! �! . Should such
consultation fail, a federal court is
empowered to resolve this issue.
Section 8  g! �! .

Thus, in a variety of ways, Congress
in 1976 and 19 /8 sought to anticipate arid
avoid disputes between the States, as we11
as other parties, and the federal government
over OCS leasing. As it turned out, the
mechanisms adopted by Congress in this
respect have not reduced litigation.

3. POST"1978 LITIGATION EXPERIENCE

Although, as mentioned, a number of
the OCS lawsuits preceded Congress' amend-
ments of the GCSLA, the majority of the 30
or so cases that have been filed in the past
10 years have come in the aftermath of those
amendments. The litigation posture adopted
by Nassachusetts and an allied environmental
group in connection with Bale No. 42, the
first offering of tracts in the North
Atlantic, first revealed that the 1978
amendments might not reduce litigation in
the manner anticipated by Congress.

The Massachusetts suit was filed in
January 1978 just prior to the adoption of
the OCSLA amendments. The principal claim
made, at that time, was that DOI had erred
by authorizing the sale during the pendency
of those amendments: Plaintiffs argued that
the Secretary should have awaited passage of
the amendments, whose essential nature was
then known since comparable bills had passed
both the House and Senate, in order to
acquire new regulatory authority to protect
the Georges Bank fishery. The district
court accepted this argument, finding "a
violation of this duty in the Secretary' s
permitting of sales to take place before
enactment of the legislation that would
authorize several important safeguards
designed to protect fishing,"13/

The injunction entered by the court on
this theory was ultimately vacated as moot,
after the passage of the legislation.i4/
However, plaintiffs did not thereafter
abandon their attack upon Sale No. 42, but
instead broadened it to allege new violations
of NEPA, the Endangered Species Act  ESA!,
16 U.S.C, 5 1531, and to introduce issues
under other federal statutes.15/

The post-1976 litigation surge of which
the Sale No. 42 case was merely a prelude
did not result from any newly discovered
evidence as to the risks of OCS leasing,
Even those plaintiffs who have traditionally
opposed OCS leasing do not claim that the
increased data accumulated with additional
OCS leasing experience demonstrates that it
poses greater risks than were previously
suspected! the argument which they have
advanced in many cases is that, notwith-

star. ding the accumulation of more
knowledce about the process, vie sti � oc
not know enough to be assn=ed that GCS
activitir<;<re as risk-free as they
believe appr;priate,

S m<iarly, technology do<as not exp'ain
the lit gation. There has been cont nued
imprrvement in this regard ard continued
toughening ot regu1atory st<nridards .o
ensure that ocs operations are conducted
in an environmentally sound manner.
Although Secretary Watt received criticism
from many cuirters with respect to h s
handling of the GCS program, little, if
any, i!f that ci it icism suggested a
loosening of government regulatior. in this
respect.

Also, accumulat.ing O.S. experience with
the OCS program cannot explain an increase
in '.Itigation. The Santa Barbara spill
occurred in 1969, and another major spill
occurred well offshore in 1970 as a result
of a pipeline rupture. 1 rom that date to
the presert there have been no major oil
spills on the U.S. OCS.  Such spills have
oCcurred in foreign waters, most notably the
so-cal!ed Ixtoc or Campeche spill off
Mexico.!

Explanation for the litigation
explosion seems to lie elsewhere. Although
Secretary Andrus continued to be pursued
by those opposing North Atlantic leasing
and, ind~~d, suffered his entire leasing
program to be declared at least partially
unlawful in proceedii<gs instituted by
California, Alaska, and others, it was not
until Secretary Watt assumed office that
GCS litigation mushroomed to its present
proportions. This was not due entirely to
the more aggressive leasing policies
adopted by Secretary Watt, although some
of the cases flowed from those policies
e.cr., the attack or Sale No. 76, the first
area-wide lease sale in the Atlantic.1E/

Many of the decisions which he made
that were later attacked in litigation
were n.erely ratifications of earlier
planning decisions made during the Andrus
years. For example, prior to leaving
OffiCe, SeCretary Andrue had tentatiVely
decided to include within a Centra!.
California leasing proposal sea-otter
habitat tracts which California argued
were inconsistent with its CZMA program
when Secretary Watt decided to lease them.
Similarly, SeCretary Watt prOCeeded with
leasing in the Norton and St. George
Basins of the Bering Sea, at the same
scale that Secretary AndruS had previously
proposed. Moreover, the dispute under
Section 8 g! that has led to three separate
lawsuits involving Louisiana and Texas
first arose in the Andrus years innnedi-
ately following the passage of the 1978
amendments.

At least part of the explanation for
the post-1978 litigation explosion is the
amendments themselves in the sense that
they articulated new legal requirements
against which DOI's conduct could be
challenged. For example, two attempts
were made to enjoin all OCS leasing based
upon new provisions added to Section 8 a!,
43 U.S.C. S 1337 a!, which directed the
Secretary to experiment with new bidding
systems to achieve the "fair market value
goals of the statute, Twice it was
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alleged, ultimately without success, that
Secretary Pndrus was not making sufficient
progress wrth such experimentatior; to
achieve the goals cf the Act.17/

On two other occasions, States and
others in'eked newly enacted Section 18 of
the OCSLA, which was designed to assure
States' early involvement in the five-year
planning process for OCS leasing, contend-
ing that the factors which it required the
Secretary to consider had not been ade-
quately evaluated.18/ Thus, far from
avoiding litigation by giving the States an
early opportunity for input, adoption of
Section 18 merely gave them an earlier
litigation opportunity prior to the
leasing stage of an OCS project.

The Section 8 g! suits filed by Texas
and Louisiana have already been mentioned.
Unable to come to ar. agreement with the
federal government cn a "fair and equit-
able" division of revenues for the leasing
of tracts contiguous to those owned by the
States, Louisiana and Texas predictably
turned to the courts for injunctive relief
against lease sales.19/

The Section 19 consultative process
ensuring that great weight be given to
gubernatorial recommendations with respect
to the "size, timing and locai.ion" of
leasing has on at least four occasions
prompted strongly � pressed claims for injunc-
tive relief, California and Massachusetts
have both claimed twice that the Secretary' s
failure to accept their recommendations, in
toto, constituted a violation of the statute
justifying injunctive relief against all or
part of a lease sale.20/

Thus, the very provisions of the OCSLA
which Congress hoped would avoid litigation
have often provided the necessary legal
foundation for challenging OCS lease sales.
However, the most vivid illustration of the
failure of the OCSLA amendments to achieve
their goal of reducing litigation are the
sever. lease sales which were challenged
under the CZMA.

Several of those cases presented pure
issues of law which challenged, ultimztely
without success, Interior's interpretation
of that statute as not applying to the OCS
leasi.ng stage.21/ Others challenged the
adequacy of the CZYA "consistency" determin-
ations made for OCS sales by Interror, prior
to the Supreme Court's decision that the
CZHA doe rot apply to OCS leasing.22/ All
of these suits were based upon the premise
that the leasing stage itself is so signifi-
cant in defining the risks posed by an OCS
project to the coastal zone t! at CZHA review
of the leasing stage is requir.ed, In all
these cases, States rejected the view that
the stage-by-stage division of an OCS
project accomplished in the 1976 CZMA and
1978 OCSLA amendments made it unnecessary to
have strict scrutiny of the. environmental or
coastal zone impacts at the leasing stage.

Thus, deep to ~11 of its efforts to
reduce lrtigatinn at the less'ng stage of an
OCS project, Congress did r.ct succeed in
achieving this qual� . The rest o= this paper
wil' focus on one aspect of the 1978 amer.d-
ments, Section 19 of the OCSLA, tc. il.lustrate
the success ard failures or the consultative
process which it. establrshed, as weil s
possible alt:ernative processr .=,.

4. ALASKA -- THE CONSULTATIVE SCHEME AS
ENVISIONED

Because of its shape and size, the
State Of Alaska iS Surrcundac. l.y abundant
OCS acreage. DOI speculates that. Alaska's
OCS contains 55% of all "promising OCS
oil and gas acreage,23/ Happily, the
Section 19 consultative scheme has
operated in Alaska as Congress envisioned.

Sale No. 87  Dia ir Field/Beaufort Sea!

The most recent example of the operation
of the cor.sultative scheme is Sale No. 87,
which was conducted on August 22, 1984,
without litigati.on chal!.enge. The absence
of legal controversy over the sale by nc
means implies a lack of serious environmental
issues. To t;he contrary, the Beaufort sea
is the avenue through which an entire
population of endangered bowhead whales
passes in both spring and fall. Moreover,
Sale No. 87, the first area-wide offering in
the Beaufort Sea, for the first time involved
the leasing of tracts in the Eastern
Beaufort, which may be a bowhead whale
feeding area. The normal sensitivrty of
conducting OCS operations which have the
potential to affect an endangered species is
heightened in the Beaufort Sea, given the
cultural and subsistence dependence of the
Inupiat Eskimo upon the bowhead.

Had Sale No. 87 been the first offering
in the area, litigation would have been far
more likely. However, the lawsuits brought
against the first two Beaufort Sea
offerings, both of which focused upon
bowhead whale-related issues, did not
succeed. In North Slo e Borou h v.
Andrua, 642 F. d 58 D.C. Crr. 1980!, the
court upheld the initial offering of
tracts in the Beaufor't Sea, notwithstanding
Endangered Species Act and other claims,
by stressing Interior's continuing regula-
tory authority over OCS projects at the
subsequent exploration and development/pro-
duction st:ages.

In North Slo e Borou h v. Watt, 20
ERC 1457  D, Alaska 1984!, litigatio~
against the second Beaufort Sea lease sale
failed where the issue was the sufficiency
of exploration-stage measures to protect
the bowhead from the risks of an oil
spill. The court held that those risks
were so small that Secretary Watt did not
abuse his discretion in allowing explora-
tion in all but the two morths of the year
when the bowhead whale is in the immediate
vicinity nf dr lling rigs. Thus, while
the environmental issues presented by the
sale were sign ficant, the applicable law
was not favorable to potential plaintiffs.

Beyond th"t, Secret.ary Clark, newly
installed rn office as the Sale No. 87
leasing proposal was being refined, showed
great flexibilrty in his dealing witt. both
State and local officials. Even before
given an of f rcia! opportun ' t y to submit.
comments urdar Section 19 of the OCSLA,
Alaska's Governor Shef field advised the
Secretary that a sign if icant portion of
the leasing area north and west o Barro~,
which was thought to have re1atively 1ow
oil or gas potential, should be deleted
frorr. the sale ir. the light of special
enviror.mental risks. Secretary Clark
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announced before the Section 19 process
even began that the sale would bo sa
rest:ructured.

Other factors played an imparter t
part in avOiding litigatinr.. Bath the:
State and local governments had a signif l-
eant stake in the pia1ect. leasing in the
Beaufor:t Sea has, in etfect, been an
extension of an-shore leasing ir. Alaska
and off-shore leasing rn A!askan waters.
The State has received immense revenues
from these lands; all Alaskans are aware
of the direct benefits that they receive
fram ail and gas acsivities. Moreover,
some of the land- which have been involved
in all three Beaufort Sea lease sales are
subject to a suit pending in the United
States Supreme Court which will adjudicate
whether they are owned by the federal or
state government. While every coastal State
has a Section B g! interest in the leasing
of lande contiguous to those which it owns,
Alaska has a special interest in Beaufort
Sea lands in the light of its title claim.

The North Slope Borough, the govern-
menta1. entity that spans North Alaska, also
will share in the economic success of
offshore leasing there. Unlike Massa-
chusetts, which has seen the infrastructure
for North Atlantic leasing placed in
neighboring Rhode Island  a State which
vigorouslv wooed the aff hore industry!, the
Borough has tax and economic benefits
associated with commercial development in
the Beaufort Sea. While the Inupiat
Eskimo, who constitutes the vast majority
of the Borough's population, has a strong
interest in preserving the bawhead whale,
he also has an interest in the enhanced
governmental services and economic
activity that flow directly from offshore
leasing in the Beaufort Sea.

Kith the issues in this posture, it i..
not surprising that the Section 19 process,
in which not only the Governor but also the
North Slope Borough's representatives were
involved, avoided litigation. The issues
between the two sides, following Secretary
Clark's early deletion of areas identified
by the Governor, focused upon the conditions
to be imposed on exploration in the Eastern
portion of the leasing area. The State anc'
the Borough desired to have a moratorium on
exploration there, pending the completion of
studies concerning the area's importance as
a feeding ground for bowhead whales.

Ultimately, that issue was resolved by
the adoption of language in the final sale
notice which advised potential lessees first
that Alaska would consider information
obtained fram the pending studies when
evaluating whether subsequent exploration
and development plans are consistent with
Alaska's CZMA program; and second that DOI
itself would consider the results of these
studies in determining whether to approve
exploration plans under Section 11 of the
OCSLA. Apparently, the State and local
governments were ultimately willing to
accept this outcome because of their percep-
tion that DOI was acting in good faith when
it stated that it would pay serious atten-
tion ta these studies.

The cnncord between ALaska and DOI with
r~ spect ta Sale No. 8 in merely the r.o t
recent cf tlto accarrmadatior.s mad» bet.ween

he twa in cortnect! rn wi th QCS lr asinq,
Jr. ate Nt.s, 7 '  t-he second t,raprr
Field/beaufnrt sale 1982!, 57  Norton
Basir. 198"! / 70 iSt. Gearqe Basin 19 l3!
ard 83  Yat." in 1984!, Secretar < Watt or
  ' ark engaged ' n Sectior. 19 ccnsu3.tat iar
with the State, thereby allaying its
concerns tc a suf..icient extent ta avoid
State-initiated 1itiqat ion. In Sale
Na. 71, this came about as a result af
Interior 's recagnitiar, rf at:east some
elements cf Alask-'s concern with respect
ta a seasonal drilling limitation in the
Beaufort Sea ta protect bawhead whales.
In Sale Fas. 57, 70 S 83, the State' s
principal corcern af applyirg its CZMA
program at the development/praducticn
stage c f the pro3ect in connecrion with
pipelining of nil to shore was recognized by
DQI in the final sale rotice,

These aareements between the State
and federal governments did not, however,
wholly avoid litigation. Sale Nas. 71,
57, k 70 were all the subject of lawsuits
filed by local governments and environmen-
tal groups.24/ However, the absence af
the State on the p1aintiffs' side of. the
case made it impossible for therr. to mount
a full-scale attack upar the lease sale
 for example, by depriving plaint.iffs af a
credible CEMA argument.} Moreover,
although difficult to assess, local
governments and environrsenta1 groups whc
are reauired to attack an OCS lease sale,
to which the State's Governor has tacitly
agreed, may have their credibility dimin-
ished in the eyes of the court.

For whatever reasons, none of tl.ese
lawsuit.s succeeded: The claims af the
plaintiffs were entirely rejected in Sale
No. 71. In Sale No. 57, the district
court ruled for the defendants an the
merits; ir. Sale No. 70 the district court
granted plaintiffs an injurctian against
the execution of leases  not the opening
of bids! which was ultimately vacated when
relatively minor NEPA and ESA errors were
repaired by DOI. Perhap shaped by the
lack of success of plaintiffs in these
cases, as well as the agreement by the
State as ta its terms and conditions, na
plaintiffs filed an action to challenge
Sale No. 83.

5. MASSACHUSETTS AND CALIFORNIA; FAII URE
QF THE CONSULTATIVE PROCESS

In contrast to the operation of the
consultative process with Alaska, DOI has
to date been unsuccessful in consulting to
avoid litigation with Massachusetts. Even
before the OCSLA amendments af 1978 were
adopted, Secretary Andrus in late 1977
engaged in a Section 19-type process with
Massachusetts, prior to Sale No. 42, the
first North Atlantic leasing proposal. At
the time, DO1 acquiesced in virtuall.y all
of the State's recommendations: 23 of the
24 near-shore and fishery tracts recommend-



ed by Massachusetts for removal from the
sale were deleted; the Secretary stated
that, although the OCSLA did not then
require it, he would require a development
phase impact statement prior to authorizing
that stagl <>f the Sale No. 42 project; and
the Secretary recognized the biological
significanc'e of Ceorges Bank, as requested
by Massachusett.s, by adopting a fisheries
training program, by requiring that all
equipment be indelibly marked to help
fishermen identify OCS operators whose
equipment fouled their fishing gear, and
by agreeing to limit the number of plat-
forms to minimize interference with
commercial fishing. The judge who ulti-
mately adjudicated the Sale No. 42 case
conceded that "the Commonwealth made
requests of the Secretary, who to t.he
limit of his ability unde= the law,
accommodated them."25/

Notwithstanding these concessions,
Massachusetts joined by an environmental
organization, filed suit to enjoin Sale 42
in its entirety. Ultimately, this
litigation led to a 22-month postponement of
the sale.26/

Secretary Watt's experience with
Massachusetts was not sign' ficantly differ-
ent, In preparing for the second North
Atlantic lease sale  No. 52!, he received
Section 19 recommendations from the State,
which urged the deletion of 7 tracts in
shallow waters said to bc of high fishery
value, 41 tracts at the heads of submarine
canyons which the state identified as
important. lobster habitat, and 50 deep-water
tracts far offshore to which the State
objected because of its conre n as to the
adequaCy of OCS technology. Iri response,
secretary Watt deleted all seven of the
shallow-water fishery tracts and 34 of the
41 lobster-habitat tracts. He iefused to
comply with the recommendation co~cerning
the 50 deep-water tracts, since he found
that OCS operat'ons were already being
conducted in such waters elsewhere and could
safely be conducted off Massachusetts.

Again, dissatisfied with Interior's
position, Massachusetts filed suit to enjoin
Sale No, 52 in its entirety and was joined
in doing so by essentially the same environ-
ments' groups that joined it in the Sale
No. 42 litigation. That suit ultimately led
to the cancellation r. of Sale Yo. 52, after
both the district and cou t of appeals had
declared a NEPA violation in cornection with
the sale. 27/

Sale No. 82 seems to bc a replay of the
failure of. Massachusetts-DDI consultation
urder Section 19. For this sale, Governor
Dukakis recommendea the deletiorl of all
tracts lying in waters of 400 meters or
less, on the qround that these are fished
more int.ensively than the tracts in deeper
waters, as well as scallop trarts in the
"Northeast peak,"  Massachusetts did not
reiterat.e the opposition which it expressed
in Sale No, 52 tc ueep-water tracts.!
SeCretary Clark agreed trl delete 12
Northeast Peak tracts arrj 293 tracts within
the 400 meter iscllarh. However, he decided
to include 149 tracts in depths u 400
meterS Or less to whiCh iridustry had
assigned a "high priority" for exploration.
Dissatisfied with thi, cegree of compliance
with the State's recommenoations, the

Governor announced on September 5, 1984,
that litigatior. would be instituted to
enjoin Sale No. 82.28/

Obvious1y, neither the Section 19
consultative proces" nor other aspects of
the OCSLA have avoided 1 itigation in
connection with North Atlantic leasinq.
The contrast with the Alaskan experience
seems explicable on several grounds:

First, all of the lands having even a
remote prospect for oil and gas
development in the North At!. antic lie far
offshare; Massachusetts has no direct
financial stake in the revenues derived
from OCS leasing eithei by virtue of the
ownership of its own submerged lands or a
Section 8 q! interest in lands within the
three-mile contiguous zone.

Seconds the Attorney General in
Massachusetts has independent authority to
sue irrespective of the wishes of the
GOvernor, and there iS a StrOng traditiOn Of
his invocation of that authority. Highlight-
ing this aspect of litigation with
Massachusetts, in the SeCOnd stage of Sa!.e
No. 42, after Governor King took office and
adopted a pro-development policy, the
Attorney General continued vigorously to
prosecute litigation against the sale.
This prompted the Governor to take the
extraordinary step of filing a brief

. l h lf af li U 't l
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Third, there is an extraordinarily
active environmental/fishing community in
Massachusetts, who strongly opposes OCS
leasing. These groups act through a
highly professional and apparently well-
financed environmental law firm. Their
readiness to file suits to enjoin OCS
sales may be a spur to the State to be
eaually vigilant in protecting
Massachusetts' environmental interests.

California

Consultation between DOI and
California pursuant to the 1978 OCSLA got
off to a reasor ably good start. The first
post-amendment sale, No. 48  Santa Barbara
Channel!, was revised in significant
measure in response to California's
environmental concerns. This did not,
however, prevent the State's Land
Commission from joining in litigation to
enjoin the sale on the grounds that the
royalty provisi.ons contained within the
leases would not gene~ate fair market
value for the United States.29/

The next episode of DOI-California
consultation ran aground as a result o a
change of administrations. In the early
stages of Sale No. 53  the first. offering
in the area North of Santa Barbara since
the 1960s!, Secretary Andrus, in response
to Governor Brown's Section 19 recommen-
dations, had agreed to delete the four
basirs o f Northerr. Ca ifornia, thus
re tricting the sale to the Santa Maria
Basin off Central California. He had not,
hOweVer, agreed tr the GOvernor's reconmlen-
dations to delete approximately 20 tracts
in the Santa Maria Basin located adjacent
to the habitat of the "threatened"
southern sea otter.

When Secretary Watt took office, he
armour.ced that he was rercnsiderinc
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Secretary Andrus' deletion of the four
northern basins, thus giving iise to qreat
opposition to the sale ir Northerii
California. Although Secretary Witr
ultimately "deferred" offerirg the fcui
northern basins, the State, provoke<] !.y
his reconsideratier. oi their leaning, sued
to er.join the offering of those Santa Maria
Baein sea otter tracts of which Governor
Brown had initially complained.30/ The
injunction entered by the district court in
mid-1981, on the ground that their leasing
cid not comply with the CZMA, was ultimately
vacated in January 1984, when the Supreme
Court held that the Act does not apply to
OCS lease sales.

Sale No. 68, involving tract= i,n the
Santa Barbara Channel ard southward to the
Los Angeles basin, held a year later
occurred against a background of mistrust
between both the State and federal govern-
ments. California recommended the deletion
of a number of tracts in Santa Monica Say,
as well as some off Orange County, and DOI
determined to proceed with the sale
without deleting these tracts. Cali.fornia
sued to enjoin the leasing of those 20-30
tracts to which it objected. An injunction
was granted on the same CZMA theory as the
one entered against the disputed tracts in
Sale No. 53.31/ Although the court's
injunction was ultimately set aside in the
aftermath of the Supreme Court's decision
that the CZMA was not applicable to the
leasing Stage Of an OCS project, those
tracts have not yet been separately
reoffered, although they may be included in
future OCS sales.

These three California cases were
instituted during the administration of
Governor BrOwn. When Governor Deukmejian, a
Republican with a more pro-development out-
look, came to office there was reason to
hope for an avoidance of litigation between
the State and federal governments. Moreover,
by the time of the next California sale,
No. 73  Central California!, Secretary Clark
had replaced Secretary Watt. The Governor
and the Secretary reached an accommodatior.
as to Sale No. 73: a number of near-shore
tracts adjacent to the habitat of the sea
otter were removed from the sale, pursuant
to the GOvernor's Section 19 reCommendations.
Moreover, the lease stipulations recommended
by the Governor dealing with problems of air
quality, pipelining of oil to shore and the
like were imposed on the remaining leases.
Accordingly, the Governor's representative
and the Secretary signed a memOrandum of
understanding that Sale No. 73 was proceeding
in a fashion that served the best interests
of the people of the United States and the
citizens of California.

Nonetheless, the California Coastal
Commission  CCC!, an independent agency
responsible for applying California's CZMA
program, sued to enjoin the entire lease
sale on the ground that it was not being
conducted in a manner consistent with that
program. The lower courts granted prelimin-
ary injunctive relief in this regard, but
Justice Rehnquist set it aside on an emergen-
cy basis32/ in an order that foreshadowed
the Supreme Court's then-imminent decision
in the Sale No. 53 case that CZMA programs
do not apply to the leasing stage of an OCS
project,33/

Thus, Iu.,t as wiih Mas "chusetts, the
Sec � ion 1 9 pi ocess has i.ot avoidec.' li. ~ iqat icr
«ith Cali forria. Many cf the factor: that
explain this failure in Yiass ichusett s are
also pr» crt in Ca]! foir.ia.

Although there is a stii.i.g oil. industry
presence i i Cali fornia  ~e... co i porate
headqre..i rS fcr standard Oii cf Ca ifcrnia,
ARCO, and Unicni, there is an environmental
community in the State that. is evi n more
active thai that in New England. Additional-
ly, the Sant'. Barbara spi'1 experierce has
left a particularly indelible mark in the
State concerriiiq the risk n OCS operations
theri.. Finally, the CCC, at least while
armed with CZÃA powers o rer the leasing
stage of an OCS project, also operates
wi hcut direction by the Cover~or,

ASSESSMFNT QF MECHANISMS FOR AVO!DING
LITIGATION

The Sect.ion 19 process for receiving
and giving weight to gubernatorial recommen-
dations has succeeded only in places like
Alaska, where State and local governments
have a direct stake in OCS leasing. Tt
has failed where there is an active
environmental community ard less direct
interes by the States in the viability of
OCS projects.

However, before condemning this ancl
the other litigaticn-avoidance ireasures
adopted by Congress, it must be noted, that
the six years of. litigation experience
since the 1978 OCSLA amendments have in
large measure represented a period of'
judicial ref.nement of the operation of
the 1970 OCSLA amerdments. The holdings
of several appellate courrs34/ stressing
the stage-by-stage d.ivision of ar OCS
project and the desi re by Congress tn
postpone resolution of eiivironmental
issues to the post-leasirg stage may
account for at least some recent
diminution of. litigat'on -- ~e , the
failure to attack Sale No. 8~3 Navarin! or
Sale No. 87  Diapir Fiela/Beaufort Sea!.

The same observation is true of the
CZMA: Many of the lawsuits fi'ecl between
198.' and 1983 against OCS lease sales were
based wholly or at least in principal part
upon the claim that they had to be conduct-
ed in a marner consistent with CZMA
programs. Unless the CZMA is amended to
reverse the Supreme Court's construction
of the Act as not applying to lease
sales,35/ there will be no such QCS
leasing stage cases in the future.

Finally, the most recent decision of
the D.C. Circuit under Section 18, affirm-
ing, in full, Secretary Watt's ambitious
3 982 leasinq program by stressing the
discretion given to the Secretary at that
point in the process, may have a chilling
effect on later Section 18 cases.36/

There is another factor whicS may be
even more significant in pointing the way
toward an OCS leasing future which is less
litigious than the ten years past. Aside
from two or three areas off Alaska, DOI
has now conducted lease sales in every
"frontier" region. Although some areas
have spawned litigation opposition tc
so-called "re-entry" sales -- ~e. .. the
second, thircl, etc., offering -- the
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qeneral history of OCS leasing litigation
has been that the greatest controversy is
stirred by the first offering in a region.
Oftentimes, exploration following that
offering 's unpromising -- e.cC., worth
Atlantic, mid-Atlantic, South Ailarrtic,
Gulf of Alaska -- ar.d this experience may
cause affected States and local communities
to view the reoffering of acreage with
less alarm.37/

Even though as one surveys the future
it appears likely that OCS leasing litiga-
tion may abate, it remains worthwhile to
survey decisional mechanisms from the
perspective of litigation avoidance.

The Section 19 Balancin Process

The scheme articulated in Section 19
of the OCSLA, where balancing authority is
ultimately vested in the Secretary of the
Interior to determine whether to proceed
with OCS leasinq, represents a codification
and refined articulation of the earlier
balancing responsibility assigned to the
Secretary by the 1953 OCSLA. Moreover, it
is the same type of authority generally
exercised by executive and administrative
officials charged with implementing a
federal program: '1'he decision-maker is
required to consider all relevant factors,
both affirmative and neqative, bearing upon
the activity for which he or she has respons-
ibility,

In many instances, of which OCS leasinq
is clearly one, most of the factors that the
decision-maker is required to balance are
non-quantifiable, while a few can be reduced
to dollar and cent values. The courts have
clearly recognized with respect ta ocs
leasing that, in these circumstances, the
Secretary has significant discretion in
deciding whether to proceed with a particular
leasing program38/ or a part.icular lease
sale.39/ This discretion is emphasized in
Section 19 by the recognition that the
Secretary's decision with respect to an OCS
lease sale is "final" subject to judicial
reversal only if "arbitrary or capricious."
43 U.S.C. 5 1345 dj.

This is not to say, however, that the
decision is wholly discretionary. There are
significant constraints imposed hy a variety
of legal requirements on the exercise of
that discretion,

NEPA requires ar, analysis of the
impacts of an OCS project at. its incept.ion
and the alternatives to it, This constraint
insures that the Secretary makes a well-
informed decision.

Section 19 addresses the substance of
the balancing process. In directing the
Secretary ta accepc the recommendations af a
Governor concerninq the "size, timing or
location" of leasing, unless the Secretary
determines that those recarrrrendaticrrs da not
provide for a proper balance between State
and federal interests, the section creater,
rebuttable p esumptiorn that Gcverno s'
recommerdations comport with the public
interest.

A substantive limitation in 'mpcsed bv
the ESA. This Statut~ is applicable in many
OCS leasing cases: endangered whales irr the
North Atlantic; threatened sea otters off
California; endangered whales ard o hez
species off Alaska. I+ provides that no

federal activity shall jeopardize the
cort.inued existerrce of any endangered ci
threatened species. Once it i: determined
that an activity will create such jeopardy,
it may not proceed, absent e:',raovoinary
action by a cabinet-level committee tc
exempt the activity from the ESA.

A final constraint. which the lower
courts had applied to OCS leasing but the
Supreme Court has removed, was the require-
ment to conduct lease sales in a manner
"consistent" with State CZMA programs.
There are now pendinq in Congress several
bills which would overturn the Supreme
Court's decision and subject lease sales
to the CZMA, Prior to the Supreme Court's
decision, the lower courts had not yet
refined the nature of the CZMA constraint on
leasing. The Ninth Circuit had indicated
that the Secretary had a good deal of
flexibility in complying with CZMA prog-
rams,40/ while a district court in
MaSSaChuaettS had read the Aot aS irnpOSinq
far stricter limitations upon the
Secretary.41/

Given the many constraints on leasinq
decisions, a State or other party dissatis-
fied with a particular OCS leasing proposal
has recourse to a variety of litigation
claims. These claims typically present
conventional issues for the court, since
they are concerned largely with the
procedural requirements of law -- ~e.
was the EIS properly prepared; did the
Secretary correctly weigh the Governor' s
recommendations. The arbitrary and
capricious standard of review means that
all but a few of the more activists judges
will avoid investigation of the substance
of the policy decision underlying the
leasing proposal,

Moreover, the issues which have been
presented in past OCS leasing cases allow
completion of the judicial review process
with relative speed and inexpense. Most
cases are resolved in a rnattez of weeks in
the district court and get expedited
treatment in the appellate courts; often
the litigation process from start to erd
is completed in a year's time.42/ Secause
these cases are tried on the record
compiled before OOI, zather than on new
evidence submitted in court, there is
rarely any discovery, and the issues can
therefore be framed for a court simply on
the basis of legal menoranda and oral
az'gument.

In sum, the balancing process as
embodied in Section 19 has not avoided
litigation, but the judicial process that
has been required is relatively efficient.
It is also important to note that each of
the judicial resolutions of these disputes
does maze than settle the issue at hand.
Collectively, the OCS leasing decisions
constitute a coherent body of law, which
adds gloss tc the statutes and serves as
guidance ta patentia1. disputants in the
future concerning the cope of the issues
which might be presented by future lea ing
proposals. Other, less forrnal dispute-
resolution processes ter.d to be ad hoc and
would not qenerate principles with ttre
same authority as the judicial decisions
that emerge from OCS leasirg litigation.
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As an alternative to the decisional
technique contained ir. Section 19, consid-
eration could be given to creating
bargaining process.

One passibility would be tc restructure
Section 19 as an explicit. bargaining, rather
than a consultative, process. As the
experience With NassachusettS and California
shows, presently States often have their
Sect.ion 19 recommendations grarted in
substantial part, but nonetheless sue DOI if
they are not adopted in toto. DOI
i'requently finds itself in the position of
having acceded, in substantial part., ta
State demands without avoiding litigation.

Ifi however, DOI were authorized by
Section 19 ta grant a State's recommendation
with respect to lease � sale design from a
bargaining posture -- i.e., grant State
recommendations only on tEe condition that
the State not sue � � States like
Massachusetts and California would be
confronted with the choice of accepting
substantial, albeit not complete,
concessions from DOI without suing to
challenge a lease sale, or, alternatively,
instituting litigation and putting at risk
those concessions.

Another possibility would be to require
State consent to OCS leasing and federal
consent to important State activities to be
used as the quid pro duo fax the voice given
the States in the OCS process. If, for
example, DOI consent were required for
implementation of certain  or perhaps all!
aspects of a State CS! A program, it might be
possible to set up a bargaining arrangement
between the State and federal governments
where CMA and OCS leasing considerations
were settled in a comprehensive negotiation
tO the satisfaction of both the State and
federal governments.

However, even if conditions could be
created for a viable bargaining process
involving the States  as well as their local
governments!, there would remain the very
live potential of dissatisfied elements of
the public, who could seize upon NEPA, the
EsA, or other statutes to attack an ocs
leasing proposal. While their suits might
be less credible if not joined by the State,
the existence of this litigation potential
means that even a perfect bargaining
arrangement between State and federal
governments would not keep all OCS leasing
proposals out of the courts.

Assign States the "Leading" Role ir
Sale Desi n

Until the Supreme Court exempted OCS
leasing from CZMA program compliance,
California and other States took the view
that that. statute permitted them to play a
'leading" role in the determination af OCS
leasing based upon their construction of the
terms of their CMA programs. At least as a
theoretical matter, the Congress could
decide to invest the States with such
authority. If it did sa, it would, of
course, negate the possibility of State
lawsuits against OCS lease sales, although
there would still remain the possibility af
environmental group suits attacking the pro-
development decisions of some coastal

State' .
Haweve;, the benef ' ts oi OCS leam ng

are nar.ional. in scope r OCS ail and gas is
distributed throughout tlic United State to
inland, as well as coastal cor.sumers; the
ber.ef it ai <levelopiiig additiarial domestic
oil arid gas resources to prevent depei.dence
upon foreign exporters of hydrccarbons is
natior.al security qoal; the fiscal/manetar!
berefits of reducing the outflow af dollars
for foreign o} 1 imports are iso matter of
national corcern. States playir.c a "leading"
role in OCS sale design miqh ignore or
depreciate these interests and irstead give
predominant we'ght to local. ccrrerns.

The coal leasing program offers
another model for resolving conflicts
between State anil federal governments aver
energy development, There, Regional Coal
Teams  RCTs!, comprised of federal and
State officials, evolve coal leasing
proposals. Essentially, DOI specifies the
amount af coal which it desires to lease
at a particular t'me within a large
regiori. Since there is an abundance of
readily asses able westerr coal, the RCTs
then review potential mining sites and, on
the basis of environmental and other con-
cerns, determine which sites sh< uld be
included in a lease sale ta meet DOI's
gcal. Although there has nat been a
wealth of coal leasing experience to draw
upon for conclusions a to the success of
this leasing technique, it is notable that
the controversial. Wyoming-Montana Power
River coal lease sale, which took place in
April 1982, proceeded without judicial
challenge by either State,  An Indian
tribe and environmental groups did,
however, sue to invalidate that sale cr. a
variety of grounds.}

The suitability of the RCT approach
for OCS leasing is problematic. Unlike
coal, where there is an abundance of the
resource and, prior to a lease sale,
substantial knowledge as to the amount of
reserves located on a given tract, pre-
leasing decisions as to OCS development
are based on a..sumptions of scarcity and
ignorarce as to the location or amount of
reserves. Even in the Gulf of } exico, let
alone the frontier areas, there is no
assurance that the exploration of
particular area will locate any ail or
gas. Therefore, the approach of having
DOI designate a deaired level. of new
reserves and using State-federal teams to
pick the tracts necessary to make up those
reserves i unrealistic.

It is also noteworthy that the
avoidance of State suits as to coal
leasing may well be explained by the 50%
share which States receive of bonus bids
an coal leasing projects. Thus, were an
RCT-approach used on the OCS, under the
present revenue arrangement whereby the
federal government keeps 100lr of the
proceeds, there is no assurance that
coastal States would not litigate to
prevent lease sales off their shores.

Another approach would be not to
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assign decisional responsibility to either
DOI or the State, but instead to locate it
in an arbitration tribunaI, which would
receive input from DOI and the States, and
then decide how the balance of energy
development versus environmental costs
should be struck.

The greatest difficulty with this
approach is deciding whom should be
invested with such decisiona! responsibil-
ity. If it is still io be left in the
Executive Branch of the federal government,
presumably the office of the President or
OMB could be designated. However, assuming
the Secretary of the Interior has the
confidence of the President, it would seem
that in most cases placing a Presidential
seal on the final decision would be a
change more of form than substance from
present decisional arrangements.

Theoretically, other branches of the
government might be consulted. Constitu-
tional considerations might, however, rule
out vesting arbitration authority in the
Congress; rather clearly, they would prevent
vesting such authority in the courts. This
suggests as the only other alternative to
Executive Branch authority the creation of a
"independent" administrative agency, whose
members  possibly drawn from State govern-
ments, as well as federal agencies! would be
nominated by the Executive Branch, but would
be subject to congressional confirmation and
ultimate judicia1 review.

While such an agency might from time to
time make decisions that are more agreeable
to the States than those made by DOI, where
it did authorize leasirg in a controversial
area, it would seem to he as likely to
precipitate a judicial challenge by the
States as current decisional arrangements.
Moreover, vesting such final decisional
authority in an independent agency would
remove from presidential control a
significant element of national energy
policy -- the pace and timing of developing
the nation's OCS resources.

The present arrangements designed by
Congress in 1976 and 1978 io avoid OCS
leasing litigation have largely failed,
However, the OCS program itself has not been
a failure. By and large, a good start has
been made on what he Supreme court described
as the "basic" purpose of the OCSLA -- the
expedited exploratior. and development/produc-
tion of the OCS,43/

While a very substantial volume of
litigation has ensued, it has been through a
process which is relatively inexpensive ard
efficient. Alternative schemes for avoiding
litigation and resolvino disputes will
appeal to various observers in differing
ways, depending upon their emphasis cf
expedited development of the nai ion's OCS
resources, on the one hand, as against r/icre
rigorOuS environmental protection, On the
other hand. Until Congre s makes .-. different
choicd than the one embodied ir/ the OCSLA,
the current arr.tngements, lii.igicus as they
aie, may wel] he i.he most des'rable.

d/ The authOr has been an attcrney far
various energy companies and their trade
associations who have intervent.d as
defendants or appeared as amici curiae io
assist the Department of the Interior in
defending most of the lawsuits that have
challenged OCS leasing. The views express-
ed herein are i.he author's and not those
of his clients.
1/ OCS lands are leased for a "primary"
term  usually five years! and "so long
thereafter" as oil and gas are produced in
payable quantities. Lessees must pay a
royalty specified in their leases of no
1ess than 12.5% of the oil and gas produced.
Leases are sold ai. sealed bid auctions for
"bonuses," which have ranged as high as
$300,000,000 for a single 5,760-acre tract.
2/ The 18 lease-sale litigations referred
to above understate the number of separate
complaints thai have been filed to challenge
these frontier area lease sales. For
example, the North Atlantic lease sales
have drawn two separate complaints, one by
Massachusetts and the other by a "public
interest" environmental law firm; Sale No.
76  mid-Atlantic 1983! precipitated three
different lawsuits filed by three States
in three separate federal courts; the
California sales have usually been chal-
Ienged by the State, local governments,
and environmental groups filing separate
complaints.
3/ 6 to t f Suffolk, ~ft 4 of
the Interior, 562 F. 2 1368 �d Cir.
1977!, cert. denied, 434 U.S. 1064 �978! .
4/ 41~Id 684 f.kd 46. 4O.C.
Cir. !, vacated in art as moot, 439 U.S.
922 �97
5/ Sierra Club v. Morton, 510 F.2d 813
iktk ~fi . 3433
6/ California v. Morton, 404 F. Supp.
26.
7/ Villa e of Kaktovik v. Watt, 689 F. 2d
222, 225-2  D.C. Cir. 1982! .
8/ Secretar of the Interior v.
California, 104 S. Ct. 656, 671 �984!.
9/ H.R. Rep. No. 1012, 96th Cong., 2d
Sess., 26-27 �980!.
10/ S. Conf. Rep. No. 987, 94th Cong., 2d
Sess. 30 �976!.
11/ H. Rep. No. 950, 95th Cong., 1st
Sess. 164 �977! .
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traints!, as opposed to the relatively few
tracts within the area previously selected
by DOI.
17/ Ener Action Educations' Foundation

Watt, 31 F. 751 D.C. Cir. 1979
654 F.gd 735  D.C. Cir. 1980!, revtdf 454
U.S. 151 �981!.
18/ California v. Watt, 668 F.2d 1290
 D.C. Cir . 1981!; 712 F . 2d 584  D.C. Cf r,
1983! .
19/ Texas v. Ardrus, Civ. No. B-79-476
IP-'.D. Tex.!; Texas v. Secretar of the
Ir.terior, Civ. No. B-83-743  E.D. Tex.!;



Lpuisiana v. Clark, No. 84-1886  E.D.

~L 20/ California v. Watt, 693 F.2d 1253,
1268  9th Cir. 1982!, rev'd on other

v, Watt, No, 82-2284  C.D. Cal.!; Conserva-
tion Law Foundation v. Watt, 560 F. Supp,
561, 578 D. Ness. , aff'd on other

Kaesachusette v. Clark, No. 84-2757  D.
�ass! .
21/ California v. Watt, 683 F.2d 1253;
California v. Watt, No. 82-2284; Keen v,
Watt, No. 82-2420  D.N.J.!, rev'd, No. 82-
5679 �d Cir. 1984!; North Carolina v.

n7 cl k . c 1'fo ', 104 8 ~ ct. 540
i 1903~Co t o L 0o d ti*
Watt, 560 F. Supp, at 574; New Yor v,
0 tt, No. 03-1523 18 ~ 0 N.Y.T.
~2 / Enc. 6 tc Letter dated ! arch 21, 1982,
from Secretary Watt to U.S. Senate
forwarding 1982 leasinq program.
24/ North Slo e Borou h v. Watt, 20 E.R.C.
1457 D. A as a Villa e of Gambell v.
Watt, No. 93-3  D, Alas a 983 , ~a ea
Naandf, 0o. 03-3735 19th 0 r.!'7 Vill of
False Pass v. Watt, 733 F.2d 605 9t Cir.

25/ Tr. of January 28, 1978, pp. 3-74/3-75,
Haeeachusetta v. Andrus, No. 78-184  D.

24/ Na h setts v. 0 d , 594 0,20 872

v. Andrus, 623 F. 12 �st Cir. 979! .
27/ �assachusetts v. Watt, 716 F.2d 946

28/ This paper was submitted on September
10, prior to any resolution of the issues
raised by Nassachusetts' complaint against
Sale No. 82.
29/ Ener Action Ed. Foundation v. Andrus,
631 F.2 , 654 F.
30/ California v. Watt, 653 F.2d 1253.
31/ ~Cal ornia v. 0 tt, No. 02-2204.
32/ ~Crk . C 1'f min, 104 0. Ct. 540.
3Y/ Secretar of the Interior v.
California, S. Ct.
n7 0, ~e... 0o th !lip 8o 0
Andrue, 642 F.2d 89; Vi la e of False Pass
v. Watt, 733 F.2d 605.
35/ Secretar of the Interior v
California, 1 4 S. Ct. 656.
37T Ca~i ornia v, Watt, 712 F.2d 584.
W/ Of course, I am referring only to
public perception, not the realities of
geological exploration1 in many areas of the
world, industry has drilled scores of "dry
holes" before later locatinq abundant
reserves of oil or gas.
38/ Califprnia v. Watt, 668 F.2d 1290,
T317.
39/ massachusetts v. Andrus, 594 F.2d 872,
8882.
40/ California v. Watt, 683 F.2d at
2243-KE.
41/ Conservation Law Foundation. v. 'Hatt,
560 F. Supp. at 5 -78.
42/ See, e.cf,, North Slo e Borou h v.
Andrus, 642 F.2d 589 complarnt iled
Novf~er 1979; final appellate deci. sion
October 1980!; Villa e of False Pass v.
Clark, 733 F.2d 5 irst St. George Basin
~Sa e, complaint filed in March 1983, final
appellate decision �arch 1984!.
43/ Watt v. Ener Action Education Founda-
tion,~5 U.S. at 4 n.2.

96



ARE THERE WAYS TO IMPROVE CKHFLICT RESOU7ZION
ON 'ICE Q71KR CON1'INENL'AL SHELFY

Sarah Chasis

Natural Resources DeEense Council
122 East 42rd Street
New YOr'k, NY 10168

There have been unpcecedented conflicts in
recent years over the oil and gas leasinq
progrmn. While the existence of potentially
competing interests is, I believe, always going
to insure that there will be conflicts, I
believe that there are ways that the intensity
of these ccnflicts, which has reached a fever
pitch recently, can be diminished. To inpcove
cxxiflict resolution on the OCS, there needs to
be a sense that the people affected by the
program have a real say in the leasinq decisions
that are going to affect them, and that the
tederal goverrvnent is operating fairly in the
way it is balancinq environmental and coastal
state interests with development interests.

The current leasing program, as adopted
originally by Secretary Watt and as it continues
to be inplen»nted by Secretary Clark, is
perceived to consistently elevate industry
interests over envirormental and coastal state
concerns. I believe govecnn»nt must act to
restore greater balance to the leasing pcogran
and give those with siqnificant interests at
stake a more n»aningful role in the process.
Unless this is done, it will be hard to inpnme
conflict resolution on the OCS. I do not
believe any amount of mediatice, negotiation, oc
other conflict resolution technique can overcon»
son» of these underlying problems.

I do not think the existence of conflicts in
arx! of themselves indicates a need toc change or
improven»nt. There are legitimate intecests
that vill always be in cenflict over the leasing
program. These interests include: the national
need for nore rapid exploration of domestic oil
ard gas reserves ard for generating maximum
federal revenues to help balance the federal
budget; other endemic uses of the sea, such as
~cial fishing which may be adversely
affected by dcitliix3; protection of endangered
species; arrl the protection of coastal areas
which can be affected by the offshore
development arrl the r.elated onshore
consequences. Conf lict between these interests
often indicates a healthy and necessary working
out of diffecent viewpoints.

In the OCS area, however, recent controvecsy
has been unprecedented, This controversy has
resulted in an enormous anrount of expensive and
tiire-consuming litigation, leasing delays, and
lease sale cancellations.  I disagree with the
position take|i by Mr. Bcix» in the previous
paper on the question of tlie exiwnses of

litigation. He has minimized those expenses
significantLy for some of the stakeholders. Foc
Exxon and API and some of the oil companies, the
costs may be mnall, but I don't believe they are
insignificant for the grnderrm»nt and certainly
not for the env~ta1 ccnnninity.! Indeexi,
the intensity of OCS controversy has led
Congress to intervene in a rather extraordirmry
fashion. In an unusual step, they have
restricted leasing for the last several years.
Consequently, it would a~ac that the leasing
program is riI» for an examination of whether
conflicts can be ceduced without sacriticing the
legitimate intecests of those involved.

To understand whether and how conflicts can
be resolved or reduced, it is useful to examine
the nature of the conflicts, the reasons
underlying them and then to adch ass the ~ui
for reducing theme. Since l982, there has  x~n a
tres»ndous increase in the level of conflict
over the OCS program. This is evidenced by the
increase in the number of lawsuits that have
challenged both the overall Eive-year leasing
program and the individual lease sales. In the
short tiiim since the current leasing program was
adopted in July, 1982, 8 of the 18 schedoled
lease sales have been challenged on
environn»ntal gcourxls. This CarpcKes with 5
challenges on environmental grounds to the 20
sales scheduled in the 4 years prior to the
mioption of the Watt progcam and following
passage of the 1978 Ocs Lands Act An»ndments.

Overall, 12 ~stal states have been
involved in challenges to the current Leasing
program: Alaska, Washington, Oregon, California,
Texas, louisiana, Plorida, Virginia, Marylano,
New Jersey, New York and Massachusetts. Sane
states have challenged the entire leasinq
progcam, scmm individual lease sales. Some
states have challenged both. This litigation
has led to some leasing delays, cancellation of
two lease sales, and a cloud over the status of
aectain leases issued. In fact, there was a
recent decision in the 9th Circuit Court of
Appeals, handed down almost tm years after the
lease sale had been held, holding that an
important sectiOn of the Alaska National
Interest Lands Conservation Act  ANILCA! l~
been violated. This throws a cloud over the
legitimacy of those leases that were issued
almost two years ago, as well as 3.i ases issued
tor other Alaskan CCS areas.



In addition to the unprecedented amount af
litigation in recent years, Congress has
intervened in a highly extraordinary manner to
cestcict leasing activities. For this fiscal
year, 46 million acres of the OCS off New
England arxI California have been put off Limits
to leasing through Septerr4>er 30th, 198'5. At
that tine the ban may again be extended. Up
until a few years ago, Congress had never taken
such an action with resoect to OCS Leasing

I believe that the unprecedented conflicts
are due principally to the extreme Leas~ng
pragrmn which was adopted by Secretary Watt and
continues to be irrplenmnted inmxrn. nr>dified
form by Secretary Clack. In July 1982, then
Secretary Watt adopted a program to offer
virtually the entire OCS, airs>st one biLLion
aCreS, ta the Oil induStry fOr leaSe OVer a
five-year period, One billion acres is an area
equivalent ta roughly half the size of the
continental United States. It repreaenta 25
times the acreage made available for lease in
the entire histary of the program, fran 1954 to
1980. Areas on the schedule inc1ude sonm of the
world's nest productive fishecies, such as
Gearges Bank off New England and Bristol Bay in
Alaska, as well as sonm of the natl'>'s neat
scenic ard recreationally impor tant coastlines,
such as the Big Sur Coast off California and
Florida's Gulf Coast.

A key part of the five-year program was the
revanping of Lrsnse sale procedures. Prior to
Mr. Watt's tenure, lease sales were held under a
tract narnination process whereby the deparbnent
ard industry expects nrxninated promising
offshore tracts which were then offered to
industry in canyetitive bidding. These sales
typically involved orm-to-tra> nu,llion acres.
When famer Secretary Watt cane to the Interior
Department, he converted the system to an
area-wide process rx>der which the department
began placing huge areas -- tens of millions of
acres � on the auction block at one tine. I
believe that it has been this process of
area-wide leasing and the deoartment's refusal
to significantly rsxlify it that is at the root
of the controversy surrarnding the current
pc agr Qn

There are a nunher of serious problennr in
the area-wide leasing appraard>. e'rrxn an
envirornnental standpoint, first is the fact
that, with sa much acreage being offered so
fast, a nmaningful assessment of envirornnentaL
inpacts is impossible. For exanyle, one sale
scheduled for November of 1985, off Plorida's
coast, covers an area greater than the combined
size of Maine, New Hampshirer Verrrnmt,
~usetts, Connecticut, Shade Island, m>d
New Jersey. The env irornrmn tel impact statemnn ts
prepaced on such huge areas are extrenmly
general, to the point of being nmaningless.
Indeed, the Federal Court in recently enjoinirng
Sale 82 off New England found that the BIS that
had been prepared on 25 million ~es failed to
meet the requirements of the Nationa1
Envicornrmntal Policy Act.

Second, the enarnn>us size and accelerated
pace of the lease offerings also nake state and
local planning extcenmly difficult. State and
lacal gaverrnrmnts feel unable to cope with the
massive aml frecpent Leasing proposals off their
shares which seriously dilute theic ability b>
crnrment on and participate in the lease sale
preparation process. In addition to
envicornrental concerns, there are very serious

ex'>now>c rssne.. !hat have been raised ntx>ut
area-wide leasing. AccardIng ta the Interior
Depar tnent's own figures, the average bonus bid
caid by an aiL ix>mpany ta the federal government
far the rrght tv drrLL 'Mls Dropped
approx>mately 75 Iermnt since tne advent af
area-wide Le>sing. In Lhe 4 years prior. ta the
intro;!action of area-wide leasing, b>nus bids
averaged $2164, In the fir "t l0 area-wide
sales, ix>nus bids averaged a meagre f552 per
acre. The oiL ra!ustry and the admin>.stcation
argue that area-wide Leasi~g is not responsibLe;
they p>int ta the drop in oil prices in recent
years; they argue that the trots heing offered
are in deeper' water arx! contain poorer
prospects. Rut in a very sophi ticated and
detailed economic analysis that was done far the
state of Texas, it. was shown that bonus biris
declined independently of the drop in oi L prices
oc other factors such as leasing in deeper
water. Indeed, the experierxs. of area-vide
leasing has Led the Governor of the state of
Texas, a stnte traditionally known for it-
pro-Leasing stance, to say "I mn persuaded that
area-wide leasing has already oust A!necica
biLLions of do!lars. I an persuaded that.
represents an unconscionable windfaLL foC the
oil and qas industries at tr>e expense of the
average taxpayer".

In addition ta concerns about the substance
of the pcogcmn itself, confLicts have been
generated about the depactnent' s imple!nentatian
of the program. The government has mted ta
exclude coestaL states fran a significant role.
In addition it has contirwally elevated industry
intecests over environmental concerns. With
respect to coastal states, the Inter ior
Department refused to apply the requirements of
section 307 c! �! of the Coastal one Management
Act ta the lease sale stage; the dep>rtment's
position unfortunately nnrs upheld by the rJnited
States Suprrnne Court earlier this year. I might
add that !hat decision caises concerns rn>t only
about oftshore oil Leasing but the applicability
of section 307 c!�! of the Coastal 7x>ne
Nanagement Act to other types of federal
aCtivitieS that are Carried aut beyOnd the
state's three mile limit.

Second, the other principal rrmchanism for
state input into the lease sale prcx:ess, which
is Section 19 of tbe OCS Lands Act, haa proved
relatively ineffective. Interior has rep atedly
rejected state recomrnencbtions for tract
deletions and lease stipulations. Since the
standard for judicial review is whether the
SeCretary'S rejeCtiOn Of a State' s
recomrmndation was arbitrary and capricious, it
is extremely difficult foc a state to overturn
the secretary's decision.

As a result of its actions, therefore, the
Interior Depart>nant bas effectively closed the
states out of the process, I think this has, in
fact, hellmd to generate trmaendous coastal
state resistance to the current leasing
program. !4hen Secretary Clack replaced mr, watt
last year, he pledged to work with the states to
address sane of their worries, by dropping areas
where envicornnental concerns outweigh energy
potential. While it is true that Secretary
Clark has made a concerted effort ta quiet the
waters, whether that effort will continue
post-election remains a question. In addition,
ta date, rx>mpramises have generally been nmde
only where there is thought to be little or rn>
oil. r owever, when oil interests conflict with
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fishing, tourism, oc other renewable resource
interests, the depar tment has consistently
cefu~ to corrpcomise. For example, in the
recent sale 82, the deparcrrrent refused to remove
840,000 aut of over 6 million acres on Geocges
Bank whi !r were of concern to the state of
rrrassachusetts because of important fishing
resources in the area.

There is still an overwhelming perception
that the leasing program is designed to provide
oil companies with the gceatest flexibility and
convenienrm, while giving insufficient attention
to the interest of coastal states, fishermen and
enV irarirrentalietS. The federal gOVecnment
cequires a minimal showing of industry interest
before rejecting state rcccrrrnendations for
deleting a tract.. For ~le, in the recent
Gearges Bank sale, the Secretary of Interior
insisted on keeping the 840,000 acres in the
sale because of alleged high industry interest.
It then tumed out that rot a single oil corrpany
submitted a bid on these tracts, nor on any of
the other six million acres offered. I think
that really draws into serious question the
adequacy of the interior nepartrrmnt's procedures
for effectively evaluating irxlustry interest and
balancing those interests against enviconrrmntal
cancerrm.

I' ve discussed the intensity of the
crxrflicts ard sorry of the reasons driving these
conflicts over the 1easing pcagcmrr. I'd like
now to give my views on ways to reduce conflicts
without sacrificing legitimate concerns of the
var ious in ter es ts a f fac ted.

I believe there needs to be a greater sense
that the govecnrrent is operating the pcogcam
fairly and in a fashion that is responsive to
the legitimate intecests of affected parties
To this end, a more balanced program needs to be
adopted which better reflects environrrmntal
ooncernsr and those coastal states which ace
significantly affected should be given a rrxrre
rrmaningfuL role arxr the funds to plan foc and
mitigate the effects of OCS develoImrent. These
changes are needed to provide a climate mace
arrmnable to conflict resolution. I do not think
conflict resolution techniques such as mediation
arri negotiatian can make much of a difference
unless these, more basic, changes occur. Nany
of these steps could be taken by a willing
Secretary of the Intecioc. The secretacy could,
under existing law, abandon area-wide leasing
arK! return to the former tract noraination
process, or a rrrrdif ication of that process, thus
alleViating muah Of the enViranmental and
economic concecn about the current program.
Again, irrder existing law, the secretary could
give greater weight ta state cecorirrmndatians
both in the develoimrent of the five-year program
undec Section 18, and in the pre-lease sale
process preceding individuaL lease sales.
Alternatively, the framewOrk of existing law
could be ricrdified to force more of a balance on
the secretary, and limit his ability to ignore
envirorIrmnt ard state cancecrm. This could be
done through rrcrdificatians of Sections 18 and lg
Of the OCS Landa Aat and by amending the Coaatal
Zone Hanagerrrent Act to cestole consistency at
the lease Sale stage. I do not think you need a
major overhaul af the Sections 18 or 19, but I
think that the requirements foc the secretary' s
acceptance of state recornimndat ians cauld be
tightened up so that it would not M as easy for
him to simply reject them, and for that
rejection to be essentially irrirune fccrrr juriicial
Eev iew

In light of Secretary rrratt's tenure and his
demomtcation of what an insensitive and extreme
secretary can do under existing law, it is
Certainly our preference to see these
modifications irrposed by Congress cather than
Leaving the process to the good will of the
current secretary whoever that may be.

Finally, much of the conflict over Rh
leasing could be reduced if the administration
actively supported federal fundinq of state
coastal zone management progrmrrs, and OCS
revenue sharing, instead of ~sing both, as
has been the case to date. The  XZ revenue
sharing legislation that was seriously
considered by the last crngcess would have given
a percentage of the federal revenues fcrmr
leasing to coastal states. Passage of such
legislation would increase trust and support foc
the governrrmnt's leasing program irrmeasucably,
by incceasing the ability of coastal states to
plan for and rrutigate the ir~ of offshore
activities.

Fcrmr the environmental. point of view, of
course, we feel it is vecy irr4xrctant that  Xh
cevenue sharing be linked to state coastal zone
managerrmnt and nat just be a giveaway and a
buyoff to the states,

!4c. Bruce's paper projects a rosy future
ahead in terms of reduced litigation. I think
that is overly optimistic. There will rm
continuing litigation at the lease sale stage,
especially those involving huge areas. I also
think there is going to be litigation aver, for
exarrple, the state refusals to certity
consistency under Section 307 c! �! of the
Coastal Zone Managerrmnt Act or the secretacy's
override of a state refusal to certify
consistency undec that same section. There will
also be ~llenges to actions taken by the
Secretary of the Interior under the OCS Lands
Act in appraving exploration and particularly
developarent and production plans.

In conclusion, substantial changes are
needed in the 5-year Leasing program and in the
prmess for providing coastal states and
envicorIrrental input into that program if we are
to see a reduction in the present high level of
conflict aver CKS leasing.





NEGOTIATION OF OCS CONFLICTS; THE MEDIATOR'S PERSPECTIVE

Alana S. Knaster
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The negotiations between the comm-
ercial fishing industry and the off-
shore oil industry in Central calif-
ornia pose a complicated set of tech-
nical and political questions that
are not easily answered. Although
there has been remarkable progress
at the negotiations table in resolving
pieces of the conflict puzzle, one
cannot advocate replication of this
process until the final agreement
is signed, ratified and implemented.
Nevertheless, it js worthwhile to
identi.fy haw the issues have been
categorized; to describe, within the
bounds of confidentiality, the
solutions negotiated; and to analyze
some of the mediation approaches
applied to resolving each demand
category.

At their first. caucus, the fishing
industry generated a l.ist of four
problem categories that had to be
addressed if they were to engage in
a negotiations process:

communications
traffic and maneuverability
loss of fishi~g opportunity
perceived damage ta the

resource
The oil industry proposed to

establish a Liaison Office to facilitate
improved communications on potential
at-sea conflicts and on proposed
expanded oil operations. The Liaison
Office could serve as a place to do
business with individual fishermen.
The concept appealed ta the fishing
industryl they were frustrated
with the oil industry bureaucracy to
resolve problems and believed the comm-
uniCatiOn or LiaisOn Office could help
prevent conflicts. The design of this
liaison office; staffing, scope of
work, governance and funding became
the first topic of negotiations.

Traffic conflicts and maneuverabil-
ity problems resulted from both geo-
physical exploration activity and the
mare routine supply vessel service
ta platforms and construction sites,

Fishermen complained that they often
had to move traps and nets or outmaneuver
the various oil vessels to continue fishing
productively or avoid damage to gear.
The ail vessel operators complained of
the cost of changing course or work stop-
page to accommodate fishermen. The geo-
physical at-sea canflicts were assigned
to the Liaison Office ta handle. Daily,
rautine traffic required establishment of
vessel traffic lanes. Since bath indus-
tries agreed to the concept, they assigned
preparation of the map to the Liaison
Officer  who had been hired in October,
1983! and to a knowledgeable fisherman.
The negotiations team focused on amending
drafts of the map as proposed changes
filtered in from fishing organizations,
individual oil companies and supply
boat companies.

Loss of fishing opportunity had beer
the key issue raised by the fishing
industry in the State of California's
administration of the Coastal Act. Vocal
fishermen argued that the placement af
drill rigs and permanent structures cn
prime fishing grounds displaced fisher-
men and caused severe economic hardships
as they sought new, equally productive
fishing areas. In addition, fishermen
from the diverse ports testified that
seismic blasts during geophysical research
activity caused fish to disperse. Not
only did they go off bite for the immediate
time period, but often fishing was irter-
rupted for several consecutive days. Loss
of fishing opportunity was often equated
with increased costs per unit effort.
This issue was bifurcated during the
negotiations. Fish dispersal was assigned
to a sub-committee with seismic expertise
and loss of opportunity from oil production
became the last issue addressed at the
negotiations table.

In their list Of concerns, fishermen
focused on the potential harm they believed
was occurrinq to the resource bath by
drilling muds and repeated seismic blast.s.
Because resolution of these controversies
involved both state and federal agencies,
it was not considered by the main neg-



ot.iations team, but referred ta a special
committee and assigned representation
from each industry.

THE LIAISON OFFICE

The Liaison office was the first acc-
omplishment of the inter-industry neg-
otiations in Santa Barbara. It serves
as the point of contact for both indust-
ries for information on ongoing activities.
The Liaison Officer keeps confidential
records of where fishermen fish and when
notified of contemplated oil activity,
immediately contacts both sides ta pre-
vent damage to gear, arrange alternate
plans to prevent at-sea conflict or
facilitate direct communication on pro-
posed POE's prior to public hearings.
The Liaison Officer also assists fisher-
men in filing claims should damage occur.

The Liaison Office is unique not only
in promoting inter-industry communication
and accommodation on controversial issues,
but as an example af innovative financ-
ing and governance of a conflict resolution
mechanism. The Office is governed by an
eight member committee, four oil and four
fishing representatives. Financial support
is given by an oil consortium to this
Joint Committee which in turn administers
the funds, All decisions are made by
unanimOuS vate. One party haS a greater
ability to pay; the second had developed
trust and respect through good faith
bargaining with its opponent. This
complicated funding and decision-making
mechanism was deemed so successful by
each industry that they utilized it
again later on in the negotiations for
a jointly sponsored economic research
project.

VESSEL TRAFFIC MAP

The vessel traffic map consists af
carefully delineated corridors between
key points on the California coast. and
permanent oil structures. The oil industry
has agreed to ensure cooperation from its
members and contractors. The map config-
uration required considerable compromise
on both sides, since more circuitous routes
cost additional sums for fuel, etc., to
the oil industry and because the fishing
industry hesitated to give up any more
territory to oil activity, But cora-
pliance with the map and self � policing
was seen as a solution to both gear damage
and maneuverability problems. Changes
ta the map are to be considered every
six months and re-negotiated. To date,
special emergency requests have been
received and handled by the negotiations
committee.

FISH DISPERSAL STUDY  LOSS OF OPPORTUNITY!

The fish dispersal issue is a sci-
entific issue with economic ramifications
and required special handling in the neg-
otiations. First, the negotiations were
expanded to include two state agencies

and twa federal agencies, each with either
permitting authority for geophysica! sur-
vey activity or resource protection
mandates. While the dispute aver impact
remained a two-industry problem, the
industry acknowledged that reso1ut ion
of their dispute would require ext e nsivu,
costly scientific research and if there
was any actual behavioral effects cr. fish
by seismic blasts, the agencies would
be required to alter their regulations
in some manner. The four agencies, because
they recognized the need for their involve-
ment or this issue, and because their
leadership saw the advantages of inter-
governmental cooperation to avoid dup-
l.ication and future inter-agency conflicts,
agreed to participate as equal voting
members. This Fish Dispersal Steering
Committee decided to convene a panel af
mutually acceptable scientists to answer
two key questions:

Was there sufficient evidence ta
warrantstudying the possible effects
of seismic blasts on fish dispersal?

If so, how would one do a practical
study to measure the passible effects?

The Steerinq Committee has been meet-
ing far eleven months and has negotiated
the following:

-- parameters of the issue to be
addressed

-- membership of a scient.ific panel
to review the problem posed
 balanced by discipline and
by expertise on a given fish
species!

-- dut.ies of the panel and design of
a three day workshop

-- design of an RFP incorporating panel
recommendatians on how to
conduct a study

-- selection of a contractor to da
the study

The contractor expects to begin his
research in September, 19B4, and will
present his final report by December,
1984, to all the members of the Steering
Committee.

EGGS AND LARVAE  DAMAGE TO THE RESOURCE!

Similar ly, there is considerable
controversy over whether there is any
impact by seismic blasts on undeveloped
fish eggs and larvae and therefore an
the future of the resource. Because this
issue again went beyond the purview of
the two industries and because twa agencies
in particular had «g»a«ry responsibility
to protect. the resource, this issue was
referred to a multi-agency and industry
committee. The process utilized for
examining the fish dispersal problem was
deemed sa successful from both a scientific
and political perspective, that the parties
decided to form a separate committee to
address this issue, but replicate the
process. They once again insisted that
consensus decision-making, although tedious
and time-consuming, was the most effective
approach in attempting to resolve these
controversies.
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MITIGATION STUDY  LOSS OF FISHING
OPPORTUNITY!

discussion of this last issue
shall zc brief. First, the negotiations
on this subject are at a very sensitive
point and second, t.he approach agreed ta
for resolution of this question is still
confidential. It is significant to
mention that the industries have agreed
on a methodology for defining the para-
meters of this perceived problem and
for designing economic predictor. models.
Whether a solution exists that is prac-
tical and mutually acceptable is unclear.
Futhermore, it is uncertain whether at
this time a solution can be generated
without participation of government in
some capacity,

POSSIBILITIES FOR FUTURE CONFLICT
RESOLUTION EFFORTS

Despite the uncertainties of the
ultimate success of this total negotia-
tions effort, there are same conclusions
that can be drawn from this experience
and recommendations on their future appli-
cation that are valuable.

1. The negotiations process has
the effect of opening channels of comm-
unication between disputants that were
not formerly available and which have
the tendency to reduce overall tensions
and prevent new problems fram arising.
This may occur because the parties become
personally familiar with one another or
because they wish to keep the bargaining
environment conducive to settlement.

Often interim issues emerge
that are not on the table at the onset and
these can be handled through negotiations
because the process is in place and the
parties feel comfortable using it. This
happened repeatedly in santa Barbara.

2. The process established for
addressing resource questions  fish
dispersal! already has served as a model
for conflict zesolution of an additional
resource issue  eggs and larvae!. The
credibility of a research study has been
a critical issue in numerous other ocean
conflicts - marine mammal controversies
over sea otters, whales, and tuna, at-sea
incineration of hasardous waste and wet-
lands development/protection. The use
of a neutral mediator is essential in this
model, since not. only must one obtain
agreement. among the decision-makers and
advocacy groups, but one must also fac-
ilitate consensus � reaching among the
scient.ific community members that may be
asked to participate.

By far the most difficult step
in this approach has been gaining agency
cooperation, especially when there are
overlapping jurisdictions and a history
of turf battles on the disputed issue.
Hopefully, examples of successful joint
decision-making and negotiations will
reduce this resistance to participate.

3 To dat.e, in the fishing/oil
controversy, it has been easier to reach
agreement on solutions to vessel inter-

action problems than even to address long
term relational issues such as loss of
opportunity or resource danafe. However,
the learning that has occurred as a result
of each industry attempting to solve the
interactional problems has enabled the
negotiators to be more creative in trying
to resolve the more difficul . issues.
The history of successfully bargaininc
also contributes to solving the seemingly
impossible dilemmas faced by the part:ies.

4. Conflict resolution of OCS
disputes is possible when the respective
actors � industry, advocacy groups, govern-
ment agencies are trying to coexist and
accommodat.e differences. If the desire
or need to coexist is absent, then there
is no possibility of success at the neg-
otiations table.

5, This last condition � desire to
co-exist � raises important ethical ques-
tions for the mediator or neutral inter-
venor. It was mandatory at the onset
of this dispute for the mediation team
to evaluate the sincerity of each industry,
fishing and oil, in wishing to compromise
on the issues under consideration If
either side's zeal intention had been to
defeat or discredit its opponent, the
mediators would not have participated fur-
ther.

ROLE OF THE SEA GRANT MARINE ADVISORY
PROGRM4

The Sea Grant Marine Advisor in Santa
Barbara has continued ta play a crucial
role in the dispute and its resolution.
First, he invited the mediators to exploze
the possibility of joint talks to avoid
what he believed would have been a fru-
stzating and evermore devisive alternative
approach. Second, he served as technical
advisor to the mediators until they had
a bettez understanding of all the complex
operations of both industries, Third,
he is respected by bot.h industries and
helped transfer their allegiance and =rust
for him to the mediation process and =hus
helped avoid unnecessary delays. Last,
he continues to serve as technical advisor
on all aspects of the negotiations and
serves as on the spot problem solver and
peace-maker between formal negotiations
sessions. His role is certainly worth
exploring by Marine Advisory Programs
in other locales.
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Joseph Giannini

Horvo Bay Commercial Fishermen's Association

but this did not establish the clear
lines of communication and accountability
that were necessary.

Compounding the problem was dis-
organization within our ranks. Fishermen
are terribly independent, and conservative
businessmen. While cohesive within
our harbor organizations, our communication
and cooperation links up and dawn
the coast were weak.

The political situation became
equally unsettling. The new governor
pledqed to destroy the Coastal Commission
and promOte off-shore oil exploratio~.
Washingtor was equally receptive to
oil lobbyists and their demands. But,
Santa Barbar'a had just elected two
anti-oil state legislators and the
focus of fishermen turned to these
two elected officials.

The historic meeting in April,
1983, was supposed to have been a
public forum with speeches on the
fishing industry's problems for all
the local politicians and press. It
was hoped that we could qet everyone' s
attention and get some changes. But
through the help of the marine Advisor
and a team of mediators whom he contacted,
we established the willingness of
the oil industry to negotiate right
away, In other words, they wanted
to avoid adverse publicity; we wanted
their attention. Instead of devoting
all our energies to speechmaking,
we focused instead on preparing our
demands, counter proposals and negot.iations
strategy.

At the April meeting, we selected
three representatives for each indust ry
to tackle the issues that had been
raised in the fishermen's demand package,
And we began meeting monthly to hammer
out agreements.

I mentioned progress earlier
in my discus ion. We purposely chose
the issue that we were most likely
to reach a compromise on as our first
topic at the table: the establishment
of a Liaison Office, This office,
the product of our first signed agreement,
provides notification to fishermen
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In April, ]983, the first formal neg-
otiation session between the offshore ail
industry and commercial fishing industry
was convened in Santa Barbara, The old-
timers in the harbor recalled similar
discussions thirty years past and shack
their heads discouragingly at the young
turks who thaught ~the would have success.
The veteran oil executives present reminsc-
ed about previous meetings which devolved
into shouting matches, But although
there was plenty of fist shaking and finger
pointing that day, the negotiations have
continued for almost a year and a half
as the two industries have tackled each
problem one by ane.

By no means does this imply that the
fishing co~munity is 100'4 behind the
negotiations nor that the bargaining table
is the salvation for oil/fishermen conflicts.
We have, however, made great progress over
the pre-negotiation days, but with reser-
vations First, I shall describe the
progress.

Lease Sale 73  OCS Central California!
had major effects on commercial fishing.
Suddenly, there were geophysical boats
daily and everywhere, Companies werc
presenting dozens of Plans of Exploration
 POE ' s j a month. We were overwhelmed, dis-
organized internally and just did nat know
where to turn for information and help.
The Coastal Commission was our main avenue
of assistance, but they were and are
terribly understaffed. At ane meetirg,
there were fifty-seven POE's up for
approval by the Commission. Fishermen
didn't know where to begin giving their
input on the known potential impacts to
fishing. Where there were potential con-
flicts with seismic boats, there was no
single place to call. If fishing gear
was damaged, each company either passed
the buck to another company or kept. referr.�
ing calls tc a different office, usually
in Texas, for filing complaints. Many
fishermen were wiped out and lost their
boats and homes. Numerous others were
impacted severe]yboth by damage to gear
and loss of fishing opportunity. The
agencies tried to bring some order out of
chaos through new permitting procedures,

COHYiERCIAL FISHERNEN'S PERSPECTIVE



about potential conflicts at sea above
and beyond permit requirements, quickly
gets any communication between the indust-
ries started to prevent conflicts and
assists fishermen in filing claims if
conflicts and damage do occur. The
Liaison Office is used extensively by both
industries for information on seismic
activity and on future POE's. Fishermen
now have one number to call for oil/fishing
problems. Also, the existence of the
Liaison office is an inducement for oil
and seismic companies to cooperate and
avoid conflict. The Liaison Office keeps
a record of incidents at sea and claims
filed.

Our second agreement was a set of mut-
ually acceptable changes in the seismic
permitting process. Both sides gave up
a little of what they wanted to satisfy
the needs of the other industry. We
jointly submitted this statement to the
State Lands Commission and the jointly
proposed changes were adopted in February,
1984.

Our most recent agreement provided
established vessel traffic lanes in
Central California for all service vessels
operating on the coast. The lanes again
are an attempt to minimize direct at-sea
conflict and damage to gear and to give
the fishermen some predictability on where
it is safe to fish and where they won' t
have to maneuver and lose fishing time.
The oil industry agreed to self-police
it.s memberS and strictly abide by the
agreement. The Liaison Office again
is the connnunication locus for implementa-
tion and documentation.

I have described the specific tangible
accomplishments of the negotiations to
date. There are several changes that are
critical to continued talks and that are
a measure of progress that I shall also
discuss. First, the fishing community
has become quite organized internally
in confronting the oil industry and we
are treated accordingly by both t: he ind-
ustry and federal and state agencies.
Second, when there have been pr.oblems, the
oil negotiation team members have respond-
ed as a group to assist and provide a
remedy to the situation as expeditiously
as possible. Third, there is a concerted
early and honest effort to reach an acc-
ommodation on FOE's prior to Coastal
Commission hearings by most of the compan-
ies. Both the Liaison Officer and fiah-
ing industry negotiators are also able to
nctify pOSSibly affeCted fiShermen to get
them to the table to try to work things
out, Fourth, we have ained reco nition
for our roblems as le itimate issues
that must be addressed.

Now that I have painted a rosy picture,
it is appropriate to discuss the reserva-
tions of the fishing industry about the
success of negotiations on oil/fishing
issues. We presented a total package of
demands in April, 1983, and began by agree-
ing on the easiest issue, not our top
priority issues. We see the negotiations
as a package deal just as one views a set
of demands by a union or a country at the

negotiations table. We are constantly
aware that our progress to date may
be toutedby the oil irdustry or others
as miraculous proof of their good faith
and that when we get to our number
one priority, we might be deemed unreas-
onable and the negotiations terminated.
Until we reach agreement on cur top
priority, we hesitate to give out praise
and our oil colleagues continue to
feel slighted when some fishermen still
complain or testify against projects
or even lambast the negotiations

We believe we shall successfully
COnClude Our negotiatians. There Still
may be disagreements on how to solve
problems, but. being at the table and
staying at the table continues t.o be
a major gain for both industries. t.he
fishing industry has recognition of
the existence and legitimacy of its
problems with oil activity and the
oil indus'ry has a track reccrd for
resolving problems without new adverse
government regulations. One of the
negotiation team members calls this
the "good neighbor policy".

We have made significant progress
both as an industry and between industries
as a result of negotiations. We continue
to rely on our mediation team to keep
communication flowing, to negotiate
out our differences and to propose
compromises just as we are at the point
of breakdown. We don't know if we
have discovered the grand solution
for all OCS fishing/oil conflicts
We do know that 'this mediated negotiations
approach has been useful in Central
California. Whether we will continue
to have negotiations or whether our
fears will prove unjustified, we cannot
predict.

Even if we successfully conclude
our negotiations, there will be no
victory. There have been severe impacts
on fishermen that cannot be reversed;
there will continue to be impacts by
new activity, however well mi tigated
through negotiationa. Our goals, because
we have acknowledged the continued
existence of oil activity in Central
California, is to coexist by avoiding
future unnecessary conflicts, to continue
to perpetuate fishing as a viable industry
in our region and to protect and enhance
the resource that all citizens of California
share.
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OIL ININSTRY/QPIKRCIAL FISHING ININS1RY
JO I MI'  XN4ITIEE NEGOTIATIONS

FRCM OIL llrDtÃIRY REPREsEMI'ATIvEss PERsPEcTIvE

Douglas E. Uchikura

Chevron U.S.A., Inc.

Exploratory DriILirr3�
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The following is an oil irxiustry representative's
perspective on the efforts of the Central Coast
 California! carnercial fishing irdustry and the
offshore oil and gas irdustry to address the
inherent conflicts resulting fran co-use of the
marine envirornnent. The Santa Barbara
Channel/Santa Maria Basin, offshore California is
we!.1 known for its substantial oil ard gas
resources. Major discoveries in the federal
Outer Continental Shelf  OCS! have been announced
within the last ttzee years. Knowing this, the
local cornrmrcial fishing industry envisioned an
intensification of previous ccnflicts. They also
feared being eXCluded frcm fishing grOunde due tO
the presence of offshore oil ard gas facilities.

In a nutshell, the basic sources of conflict are

l. Pre- and Post-leasing Geophysical Surveys�

These surveys are corducted to give a
preliminary assessment of an area's oil ard
gas potential, as well as to detect
geological hazards  e.g. shallow gas zones!,
substrate type, and archeological/cultural
resource potential. The conf1ict arises
with set gear fishernmn  e.g. set gill nets,
crab/lobster traps! . The g~ysical survey
vessels tow lengthy cables to receive
pressure signals deflecting off the ocean
floor. The cables have erxnuntered set gear
resulting in gear loss to fishermen. One
adverse corollary effect of the gear loss is
that erat /lobster traps continue to catch
until the clips self-destruct, which results
in a loss of the ccnercial resource.

Exploratory drilling vessels are of three
basic types: drillshiixr, semi-sutmersibles
ard jack-ups. The drillships and
semi-sutrnersibles have anchor patterns which
can occupy an area two miles in diameter.
This precludes trawl fishing within the
anchor pattern. Jack-ups are secured to the
bottom by legs and do not occupy as rrarch
space as drillships ard serai-suhnersibles.
In any case, exploratory drilling operations
are terrporary, lasting fran 90-120 days.

3. Production Platforne,�

Production platforms are pnrrrenent
facilities �0 years plus! ~ They rxrcupy a
relatively mnall area. Hrmmver, if they are
set withr.n an historic trawl line, they can
cause loss of fishing area as well as costs
arising out of changes in trawl strategies.

4. Offshore Pipelines�

Offshore pipelines structurally are
insignif icant obstructions ho trawl
f ishing. Hrnrever, anchor scars created by
pipe1ine installations have created
obstruct iona.

In additron to the offshore conflicts
described above, the shoreside problems need
mentioning . onshore, corsrmrcial f ishernmn
experienced difficulty receiving notice of
pending offshore oil ard gas operations,
psr ticular ly the ever-present geophysical
surveys. Also, after damaging their gear they
erxmuntered significant losses of tine trying to
talk to the 'right" person in an oil company mo
as to get actron on a grwrr loss clarrn. Absent
knowing which oil company may be respxrsible for
a specific gear loss, they tried to use the
Fishernmn's Contingency Fund established by the
OCS Land Act Amerrknents of 1978  OCSIA! . Ckrce
again they encotmtered red tape, loss of tire and
regarded approaching the Fund as a fruitless
endeavor. Having experienced the offshore and
onshore conf lrcts and visualizing Only an
increase, the ormnrmrcial fishernmn began to
organize ard present their problems to State ard
Federal agencies amnaging offshore oil ard gas
projects.

Initially, the pr incipal agency involvrmmnt
cane fran the California Coastal Cramaission and
California State Lards Careission. The Coastal
Crmnnission, as the State's coastal zone
raanagement agency under the federal Coastal zone
Management Act  CZMA!, reviews KS oil and gas
projects for consistency with the California
Coastal Managmnent Plan  COaP! . The rxder lying
purpose of this review pursuant to OCSIA and the
CZMA is to determine whether an CCS oil and gas
project causes adverse impacts on land arrl water
uses within the State's coastal zrxre, If so, the
Ccrrraission can object to a project proponent's



certification that the project is consistent with
the CD4P. This objectiOn can be ~led tO the
Secretary of Carrnecce. However f the preferred
course is to negotiate ~ mitigation rr»asures
which allow the Corrraission to concur in a
~ ' s consistency cer t if ication even if the
project is inconsistent with a specific policy.
For example, a CCrrP policy relevant to ccrsnercial
f ishing states:

"raacine resources shall be maintained,
enharx:ed, arrd, where feasible, restored.
Special protection shall be given to areas
and SpeCieS Of Special biOlOgiCal Or
ecornxaic significance. Uses of the marine
environn»nt shall be carried out in a manner
that will sustain the biological
productivity of coastal waters ard that will
maintain healthy populations of all species
of nmrine organisms adequate for long-term
ccccfcial, facraaticnal, a'ciantif'c, ana
cacat lp p .  C l f olnal
Resources Code, Section 30230, emphasis
added. !

Jf the Conaaission finds an OCS oil arrd gas
project incansisterrt with the above policy it can
still concur with a consistency certification if
it finds '�! alternative locations are
infeasible ac more envirornr»ntally damaging; �!
to do otherwise  i.e. to object! rnmld adversely
affect the public welfare; and �! adverse
environmental effects are raitigated to the
maximan extent feasible."  California Public
9esources Code, Section 30260.!

Therefore, in order to proceed with an
exploration or developrent/praducticcr plan, oil
~les have agreed an a case-by-case basis to
mitigation n»asures, such as adjusting an anchor
pattern to avoid a trawl line rx,to use a jack-up
vessel, if available, rather than a dcillship or
serai-subner sible.

The State LandS Carrnissianp as manager of
California tide and sutmerged lands and lessor
for oil and gas leases involving such lands,
rerx.ted to the outcries of coranercial fishernmn
by developing a permit for geophysical surveys
which previously could be conducted without
permits  provided exploeives were not used as the
survey energy source! . The Federal !tinerals
aaanac!en»nt Service, which raanages OCS oil and gas
resources, generated a similar permit.

The preceding discussion srnsaarizes
~ial fishirrg/oil industry oanflicts and haw
san» agencies intervene to resolve those
conf licts.

However, the agency efforts were regarded by
the casnercial fishing canrrnrnity as only a
beginning to oanflict resoluticn. As for the oil
irdustry, it fe!.t many of the mitigation measures
negotiated, particularly through the Caestal
Caaaission consistency review process, were
agency blackmail". The latter term being
descriptive of a situation whece an agency's
legal foundation is questionable, but
practicalities  e.g. having a drilling vessel on
standby at 450,000/day! require acccnanadations,
rather than cars»ncen»nt of lengthy
administrative or judicial proceedings.

For tunately, the ccmmeccial fishecn»n,
unlike many special interest groups, having
thennrelves experienced regulatocy overburden,
prefer to minimize government's role in their

business and were willing ta discuss oil and gas
conf lrcts industry-to-industry. This Led the twa
industries to convene a joint rndustry mckshoPp
with the assistance of professional mediators.
The purpose of the workshop was to provide each
industry with an opportunity to air problem areas
and then detecmine haw to proceed toward
OCrrprehenerve inter-rnduetCy Ounf liat Ceealutran,
to the extent. such is appropriate.
Significantly, several agencies were invited to
witneSs  not dirt»tly par ticipate in! the
workshop proceedings and hopefully endorse, at
least infarnmlly, the inflict resolution
strategies Mich developed.

After a lengthy discussion, the workshop
participants developed a list of iteras requring
inter-industry action. The pr incipal issue areas
established were:

Improve inter- industry
liaison/carnarnication  i.e, who' s
where/Men! .
Reduce ~use mnf liats by
establishing oil industry support vessel
corridors.
Detecraine whether a compensation/mitigation
progcmn can be ~eloped.

2.

farce the above Last was developed, the
question becan» who would negotiate the
solutions. The sheer ramarer of workshop
participants excluded a workshop fccm being the
appropriate foran. The answer was to Eorm mr
inter-industry Joint Casnittee carpcised of
representatives fran each industry but rn
manageable numbers. Each iaiustry caucused and
~inted three representatives to serve. The
fishera»n chose representatives frcm the tiawl
fishery, the set gear fisheries, and a person
representing fishermen in the rfkrrro Bay area.

The Camnittee agenda was the list
established by the workshop participants.

A critical and valued cxmprx»nt of the Joint
Camaittee's negotiations is the assistance of
professional mediators. They definitely have
helped the two industries develop a course and
stay on track. This has resulted in a
negotiating atmos here conducive to trank and
open discussion, rather than posturing. A bonus
to the JOint Camnittee, Mich rzf cae Could have
predicted or planned, is the Camnittee's
chemistry. Anyone who has experienced ccrrsuttee
work, even with people on the san» side oE an
issue. can appreciate the ~rtance of having
persanalities which work together wit!x3ut
stanbling aver each other 's egos.

As for the cole of governn»nt in the Joxnt
Casnittee process, the agencies would «anitoc the
Camittee's progress. This secves as some degree
of incentive to have the negotiations proceed.
The key agencies rnrtching the Camaittee are the
 l! State Lande Camniaaian  ~ California
tide and subn»rged lands!; �! Coastal Camnissron
 California coastal management agency under CZatA
and permitting agency for oil and gas activrtres
in State rfnrters! r �! California Depar traent of
Fish and Gmne  manages fisheries!; and �!
Ninerals !ranafgerr»nt Secvioe  branch of federal
Department of Interior which manages offshore oil
and gas leasing and projects! .

The stage having been set, the Joint
Carrnittee n»t. The basic goal of the Carsrittee
is ta address its agenda and thereby encourage
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coexistence ot co-users of the marine environment
-- the oil industry being able to p~ in a
tirreIy way with offshore oil and gas developrant,
while the viability of the ~cial Eishinq in-
dustry is mnintaumd.

The COhnittee's initial taak waa to
establish negotiation guidelines. With the
assistance of the mediators, the fallowing
guidelines were developed:

The substance of Joint Camnittee discussions
is to be confidential, even fram each
irxtustry's constituents, Any public
statements must be negotiated.
Joint Coneittee decisions must be
unanimous. Any member can keep an item fram
beinq appcoved by the Cannnittee,
The Coninittee would attempt to meet monthly.
maturally, either industry could abandon the
negotiations at any time.

3.
4.

Adminiztrative matters aside, the Camnittee
prioritized the agenda developed by the
inter-irxiustry workshop. Taking least complex to
nost complex, the agenda order became:

F'orm an inter-industry Liaison Office.
Establish oil industry support vessel
carr idocs.
Determine cun|pensation/mitigation for
long-term or persistent adverse impacts to
local conmercial fishing industry, if
possible.

l.
2.

The Joint Conmittee took several months to
negotiate the precise stcucture and furx:tions of
the Liaison Office. Essentially, the office is
to facilitate inter-industry commnications so as
to minimize conflicts. For example, tne Liaison
Officer will assist in putting a geoghysicaL
contractor in contact with fishermen potentially
in@acted so an appcopriate agreement can be
reached to avoid conflicts. Simultaneously with
determininq the Liaison Office structure and
functions, the matter of funning had to be
addressed. The fishermen were not going to fund
it at all. Their position was that the oil
industry's pcesence was what was causing the
conflicts ard necessitating the negotiations in
the ficst place. Also, they did not have
sufficient financial resources to share in
funding the office.

Foundations, as a neutral furxting source,
were looked into by the mediators. However, it
beaame apparent that Obtaining fundS fram such
sources would take tao long.

An alternate source was a local oil industry
coneortium, called the California Coastal
Opecators Group  CCOG!. This funding source
concerned the fishermen on the Joint Catnnittee
because they fenced strings would oe attached and
the Liaison Of fice would be too closely linked to
the oil industry, thereby redjn=ing, if not
eliminating< its neutrality.

The Joint Canrnittee decided the above
problem could be avoided if tb Liaisan Office
WaS manageu by the Cannnittee, but furxied by
CCOG. After some discussion between the oil
industry representatives on the Comnittee and the
CCOG Board of directors, CCIK agrcwa3 to serve as
the Joint Connnittee's fiscal agent with regard to
the LiaiSOn Offiae. ThiS wauld preaeCVe the
necessary separation between the ol'tice and the

oil industry, as weLL as assure the office's
objectivity. proof oi the separation is that the
Joint Canmittee selected the Liaison Officei, who
answers directly to the Joint Commit tee, not ~~.

As an equitable tradeoff for tI:UG's funding,
the Joint Ccinnuttee agreed the CCOU Executive
|Iirector wouLd tecome a voting nembec of the
CCnnnittee, In order tO keep the nnnnbeCShip
equal, the comnercial fishing industry could ~
a voting ~. This was done ard the Joint
Ccnnnittee then had four members from each
industr y.

The Liaison Office in place, the Joint
CCnnnittee was ready for ite neXt aqehda item.
However, before it could get to the vessel
corridor issue, the State Lands Canmission's
permit for geophysical surveys came up for
renewal. Although this was not an the
Camnittee's original agerda, the credibility
which the Ccmmittee had developed over the
preceding months made it a natural fortnn to
negotiate nutually ~eptable measures which
could becane permit conditions if mx:epted by the
State Lande CCnntuSSIOn.

To Leqitinuze this subject as one which the
Joint Cannnittee could addcess, t~ individuals
were added to the Ccnmuttee on the issue of
geophysical permits and surveys. These
individuals  one commercial crab/lobster
fisherman and one representative for geophysical
contractors> were numbers of a geophysical
Survey/catmmraraL fiehing Subnmmttee famed
during the original inter-industry workshop.
Part of theic agenda was assigned by the Joint
Casnittee. Af ter several nmetings, tne Camnittee
negotiated acoeptable permit conditions which
were forwarded to the State Lands Canmission in
the form of a negotiated carnnunique. The
COnditiOne were ultimately aOCepted by the
Camnission as geophysical survey permit
conditions.

As for vessel traffic corcidOrS, the
Cannnittee negotiated theSe with subetantiaL inwit
frcm non-member set qear fisherra.n as well as oil
ccnnpanies and support vessel operatocs. The
objective was to return grounds to set gear
fishernmn which were previously lost due bo
increased vessel traffic fran oil su~rt piers.
Sina vessel safety could not be jeopardized by
the cocridors, wide circulation of the draft
corridor nips was necessary.

At this time the final vessel carrioors have
been established and are being implementeu cn a
voluntary basis. Also, the Ccrrrnittee negotiated
notice procedures in the event of observing
nOn-Compliance by boat op rators or set fishing
gear within che corridors. Inter-industry
cooperation is anticipated as a further
indiCation the twa industries can vr>rx out
diffecences without government intervention.

The last, and nost difficult Joint Cannnttee
agenda item is tJ>e issue of
Campenmation/mitigatiOn for 1Ong-term adveree
effects to the local axnnercial fishing fleet.
Tne Cannuttee decideC to address this issue in a

uential manner.
First, a fisheries evaluation study wus

comnissioner| so as to assess the local camrerciaL
fishinq resource. This wauln help ~t the
significance of the tisheries in perspective.
Again, the Camtirtee went ta CXXX for funding the
study; CONC ag> eel.
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The neXt. phane iS ta deveiOp an assesmnent
of hsw speclf ic oil arxi gas opernt Lone;night
impact the economic oerformance of specific
crmmmrcial fisrrer les, Tire Joint "cmnittee is
again aSking CQK tO fund thiS phaSe of the
analySiS. Crj!G's dealSLOA is Pending at thiS
writing,

As one can see, the Joint Comnittee
negotiations have produced tangible conflict
reducing measures. However, factors wilich are
peripheral to the Comnittee negotiations
substantially affect the Cananittee's future. The
most significant problem is to maintain
industry-wide support of the Joint Comnittee
process ~

Fran the oil industry side, this has been
difficult in part due to the confidential nature
of Joint Comnit tee deliberations. This results
in several companies feeling unsure of the
direction arri value of the Comnit tee. The
problem is exacerbated when ~cial fishermen
continue to pursue legislative ard administrative
relief frrnn perceived Oil and gas in@acts. The
fishermen see their efforts as keeping pressure
Orl the Oil induetry and eAhanalAg that indllatry's
incentive to cooI»rate. However, the oil
industry views these actions as diversions
requiring the use of resouices to address  e.g.
testillony at legislative connnitee hearings! and
as evidence of a split in the fishing irdustry as
to whether the Joint Comnittee is worthwhile. In
addition, several cornpmies feel that Central
California rxmmercial f isherri»n have already
succesnfully negotiated substantial, and often
expenSiVe, mitigatiOA meaSureS alki yet they
continue to complain as if Ao progress has been
made toward reducing crnrflicts. These 1'actors
lead the oil induetry tO question the viability
arri effectiveness of the Ckmmrittee. Many
cxmpmies begin to wonder whether it would be
preferable tO puraue adminietratiVe and !udiCial
remedies. These are processes which are more
familiar and comfortable to them. In order for
the Comnittee to work, it is essential that the
oil industry members have a lx'oad-based suI4xrrt
fran the oil con@sales operating in the area.
Without this cohesiveness, future progress is
jeopardized, as is future funding of Corsnittee
endeavors� .

A ma!or concern the oil industry has about
Joint Corsnittee negotiations is the precedential
nature of certain agenda items, particularly
long-term compensatiory'mitigation. The industry
candrx:ts substantial offshore operations in the
Gulf of Mexico. These have occurred for many
yearS and on a much larger scale than offsilore
California. The crmpanies maintain that, in
general, the Gulf Coast corn!»rCial fishing and
oil industries have coexisted in relative harrrrxry
without having to go through extraordinary
procedures like the Joint Comnittee.

Despite the queries as to the need for the
Joint Crmnnittee, the oil. industry has generally
rmnained supportive. The key is for the oil
industry members of the Ccrsnittee to stay ln
regular crxsmrnication with their constituency
through such organizations as OXG ard the
Western Oil and Gas association. To assist in
these crmnmrnicatioAS, it would be heLpful for the
Crmnnittee to regularly negotiate releasable
progress reports. The Comnittee could starxl to
be more diligent in this.

Tile C<Ãllnlttee Nile Aevel' luteNkC to K, nol
Cauld Lt oe, 3 Subntltute fOL Orle-On-One
 legot l 3 L Lo AS be tweerl an 01 1 '«3mpany pl' 0! ec k
prOponent aad +teotla  ly Lmpaated
finherlren. The Crinlruttee Can mlLy
supplement such one-on-one negotlatians by
Ltursulog industry-wide salutioas to issues
whiCh lend themselve ta sucn, like
imProVing LAter � Locust y Callnnunlcatlorle
through the r.iaisan r!trice.
It ls essential ta haVe the aSSlntaACe Of
profeesLonal mediators. They per form such
irrpor tant functions as fallowing-up an
Ccmmlittee actions, preparing nmettng agendas
and lru.nuteS, and keeping the negOtiatlone on
track. Their sense as to when the
industries should break fram the
negotiationS and Separately caucus has been
very helpful.
The JOint Canmittee process ls valuable
because any intact mitigation neasures
agreed upon are likely to I» approved by
appllCable gOVernment agenCieS. The
agencies are generally supportive of rrutual
resolution of disputes. Also, Aegotlatea
solutions can Comfortably be lncorimrateo
into perrnitS, where apprapr Late.
As previously rr»ntioned, an area of
Lmprovrm»nt would be to diligently negotiate
progress reports so as to enhance
ccrmmrnications with and help nmintain the
suRror t of the merrberS ' respnCtlve
constituencies.

4.

In general, the Joint Crsmuttee has been a
very worthwhile and exemplary effort.

The roilowiog conch!siorrs carl be made aimut
the Joint Crlmnit:tee process;
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The next two papers discus~ problems and oppor-
tunities tn two specific marine areas: Gcorges
Batik and the Gulf of ftaine/Bay of Fundy region.

?Iy remarks ari brief because I feel
they are certs inly more important
than my introi!uct ion. 1» addition, it is dif t'iculc
to develop a set oi unique remarks wliicfi will not
steal tlie spotlight frors the cwo presentations. I
Could focus on tlic speakers tnemsclves but I suspect
you know some of Chem better than I. I could
discuss the subJect urea of i.hw papers but liere
again you may be iaore knowledgeable about their
content and the researcli protocols used Chan i.
This leaves just one ching � tlie geographical
regions themselves: Georges Sans and ti!e Hay of
pe!lily .

It ~ould be diffic.uir. for me aa a uterine
scient.lst Co propose two »sore interesting and bet Ler
known pieces ot real estate in the ocean. Georges
Sant» is certainly one of. tlie morc interesting parts
Of the Ocean, aiul tike reCent World GO»rr. deCiaiOn
will ensure further debate ano notoriety. '1'lie
presence of ueorges Hank has Lnfluencud many things
including the current r oastiiue of much of lJew
I;ngland. Georges Sank prate«ced mucli of this region
Crom erosion, especially during tiic recent IJO m
rase of sea levei. Tiie at'ea protected includes what
is now tlie lot Chat mi water?.cont noose ls on. I,
of course, am pleased for this good fortune and hope
that I can be as tort»nate wi i« tlie potentiat. Say of
Fundy project, wliicli may only invtiive a 1O cm c!tense.

As a marine geologist I have endured, aiiil
so!net.imes even enjoyed, Chu many recur»t
controversres concerning exploratioii For oil and as
on Georges lian k. 1 have heaid people refer Lo
Georges Sunk as on»; ot tlie wur»d 's iargesr fishi ~ g
«ress, wliich it certainly is noc., I have iheard it
reierred Lo as on» ui tliu mosL llaporcattt fisi'ting
areas, w«iiil, it also is noC . ruL rarely I»ave
he,ird it referreu to as what it is � one ot tlie
most intense, bigtiiy product ive iisliing areas.
productivity un I'verges Bait!- I s extremely nigii and,
as such, makes it,> very vila! ar»ta for lear»'iii;
riore abouL su« i inarinw proc»sees,

One argument about Georges Sank will always stay
with me � it goes something like this. "Why drill
on Geurses Bank and ruin the fisheries there for
ouly 10-15 days of U.S, oil anu gas supply' ?" Could
drzlltng, even ib its Wbrae Caae StenariO, deatrey
tlie fish population'? Interestingly, 15 days of U.S.
oil and gas supply is equal to a little over 200
million ibarzels wnich, using a conventional price
per barrel, is equal to perhaps about 30 or <O years
of iluh catch for tlie area. ls this an argument for
drilling or not? Well, so much for numbers.

ttarine scienCists, as I suspect many of you
know, can be just as naive as anybody else. We
ofteu feel t!iat the science sliould dominate the

deriaiOn-makinp prOCeas and are juat Starting CO
learn that otlier ttiings like economi«s, politics, or
social consequences may be important or even more
important. Tnis, of course, biased many early
Ctioughts regarding drilling on Georges Bank.

The gay of Fundy/Cult Of Wine reginn appeara Cu
be !such simpler. It has a unique shape and
OrientaCiOn that lead CO Very high and lOW ti.dea.
'i'heae tides, as you will hear, can have considerable
cue rg/ putcntial. But again, there is no free
lunch. Tliere will be a cost to pay. Suddenly, the
Bay of Fundy/Gulf of Maine is uot very simple at
alt, Decision � makers are going to have to consider
th inga like the Y ! tide.

The Cwo papers which follow will provide greater
detail nd insight into liow to rsaior ocean-related
conflicts can be resolved.
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The Arab embargo in 1973 focused the na-
tion's attention both on its increasing de-
pendence on foreign petroleum and its growing
vulnerability to disruption nf crude oil sup-
ply in the event of further outbreaks of hos-
tility in the Mideast.

While pressure for energy development
increased, there was equally strong pressure
from environmental groups to provide safe-
guards. Although in 1978 the Outer Continen-
tal Shelf Lands Act Amendments h'ad passed,
in 1979 many questions still remained about
managing the multiple uses of the Georges
Bank. Perhaps the most basic of these was--
cou!d the fish and environment be protected
adequately while oil and gas development took
place?

During the 70's three successive admini-
strations attempted to increase exploration
of the Outer Continental Shelf  OCS! and to
begin drilling on Georges Bank and the Cali-
fornia coast. In the case of Georges Bank,
lobbying, litigation and political maneuver-
ing blocked action until the closing hours
of the decade when, on December 19, 1979,
Lease Sale N42 was finally held. $887 million
were bid for 73 tracts.

Since 1974, the Center for Negotiation
and Public Policy has been experimenting with
public policy negotiation particularly in-
volving environmental and energy problems. It
is important to note that while this paper
focuses on policy negotiation, and the often
"behind the scenes" work. of facilitation and
mediation, the author is well aware of the
other means that were used to resolve the con-
flict on Georges Bank, which included judicial
decisions, legislation and regulatiOn, and
that this mediation effort represents only a
part of the story.

This paper addresses the period from
April, l979 until December, 1979 when develop-
ment activities were halted through litigation
and while the effective implementation of re-
Cently pasSed legislatian  OCSLA Amendmenta
of 1978! was yet to be realized. It summari-
zes the factual background of the dispute in-
cluding the major issues, the economic con-
cerns, and the scientific, political and legal
uncertainties. Then it add.resses the period
from December, 1979 to June !981 during which

time a monitoring program was designed, per-
mits were issued, and drilling begun. Finally, it
addresses the period from 1982 to the present.

Against this background, the nature and
course of the mediation process is described
along with the role of facilitation, negotia-
tion and networking in the,-.eriod befOre the
lease sale where a foundation of trust was
established among the parties which, some be-
lieve, considerably shortened the permitting
process after the lease sale. Then former
antagonists were helped to collaborate to
design and implement a monitoring program.

The paper. concludes with an evaluation
of what appeared to work well about the pro-
cess and what didn' t.

In the Center's role of helping people
deal with the conflict over Georges Bank
there were a number of separate skills applied:
intervention, mediation, f aci1 itation, net-
working, meeting management, policy analysis,
and "brokering" between scientists and policy-
makers. Let me begin by sharing our defini-
tions of these different skills, then I will
describe to you how they were applied in dif-
fering degrees and at different times during
the three separate time periods: a! before
the lease sale, b! after the lease sale, and
c! after the drilling began,

We use the word "intervention" here in
the narrowest sense to describe the role the
Center takes in choosinq issues. To effective-
ly apply the third party process we bel.ieve
the professional must be highly selective
about what issues he addresses and when he
addresses them and thus be in a position ta
assure that the necessary ingredients for a
successful negotiation are in place. Thc Cen-
ter assumes the initiative in identifying
issues, identifying and involving the con-
cerned parties and locating neutral funding.
Invariably an issue will only be selected if
there is a clear and identifiable decision
point on the horizon, if neutral funding can
be found to support the "third party process"
and if initial assessment indicates that. some



solution is possible.

Mediation

Makers

EaCilitaticn

Polic Ne otiation

i~it ii

Meetin Mana ement

Polic Anal sis
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We define "mediation" as a process in
which a third party helps interests resolve
differences. This involves sequential dis-
cussions, often with more than two parties,
and includes follow-up to complete communica-
tion by confirming to all parties a consensus
viewpoint.

Mediation, applied early in the process,
usually leads to the development of a common
agenda of perceived needs by the parties that.
often justifies convening a meeting of three
or more individuals. We think of facilita-
tion as describing the skills required to de-
sign, convene and conduct a successful meet-
ing and the synthesis process that follows
the meeting which leads to ongoing interaction
by the group to help it achieve its goals.
We call the facilitator a "mOderator" when
referring to him or her in public. This
appears to avoid a connotation of "manipula-
tion" which has sometimes been associated
with the word facilitator.

We consider networking an essential and
ongoing part of the process of helping in-
dividual interests to communicate with each
other and to provide for them an ongoing,
flexible synthesis mechanism to address com-
plex issues and to keep the process sensitive
to emerging policy developments.

Metworking is also helpful in expediting
the implementation of a plan and in building
an ever expanding circle of acquaintances who
are the actors concerned with an issue.
Initial introductions take place on the tele-
phone where the third party learns for the
first time the special field of interest of
the individual, his or her goals, objectives
and concerns, and learns the names of other
people who share the same view as well as the
names of adversaries. Additional associations
with these people take place over time and
an increasing feeling of confidence in the
integrity of the third party enhances the
breadth of confidential information which may
be shared.

A part of the Center's process invo}ves
groups and, therefore, meeting management
skills are important. These include: design-
ing an agenda, assisting a group refine and
confirm it, and acting as a "traffic cop"
to help a group achieve its desired
comes. Group graphics, a visual recording
of a group's deliberations on large newsprint,
is another meeting management skill which
provides a useful means to focus a group and
enhance the sense of participation.

In dealing with complex issues of public
policy the mediator needs to have an in-depth
knowledge of the issue under discussion, or

a technical resource person is required to
he!p provide a means to synthesize available
information for the participants. With Geor-
ges Bank, Virginia Tippie provided rhis
policy and technica1 support on f isheries
issues and on the marine sciences.

"i~iok ' "3t S' t' t dP~1

One of the most perplexing problems in
the realm of public decisionmaking today is
how to provide policymakers with sufficient
scientific information to make decisions
where there is a high degree of scientific
and technical uncertainty A r'ange of meCha-
nisms are employed by the Center to accom-
plish this exchange of information. With
GeOrges Bank, the careful selection of a
cross-section of scientific viewpoints in the
preparation and presentation of background
papers for a September, 1979 meeting at
the University of Rhode Island  URI! stimu-
lated and focused discussion among scientists
in the presence of policymakers. This ex-
perience was described as useful and infor-
mative by the policymakers present.

Together these skills are applied by our
Center in a process which we call "policy
negotiation," but some people feel that this
title may not be descriptive because policy
negotiation is not really policy development
and it is not really negotiation. We use the
phrase to describe a process designed to help
people broadly participate in developing
better legislation, more effective regulations
or a more expeditious and acceptable per-
mitting process where a large degree of
scientific, technical and economic uncertainty
is present. We help the public and private
sector interests to more effectively interact
around environmental, economic and energy
issues at the national, regional, state and
community levels.

3 POLICY NEGOTIATION AS APPLIED TO GEORGES
BAEK

Before the Lease Sale

In 1979 the Center decided to convene the
various interests concerned with Georges Bank
at the University of Rhode Island. This
decision was a classic intervention. Center
staff had decided in April that a decision
point on the lease sale might be near because
of a number of factors: 1! A new Administra-
tion had taken office in Massachusetts that
wss viewed as more favorable to offshore
development; 2! The Court of Appeals had
vacated an injunction halting exploration and,
in its opinion, had described the nature of

the Secretary of Interior's duties in pro-
tecting the fisheries, and 3! The Outer Con-
tinental Shelf Lands Act Amendments of 1978
had been passed and the stipulations and re-
gulations required by the Act which were
sought by environmentalists and fishermen
were under development by the appropriate
agencies.

The Center approached URI to provide



a neutral ground for a meeting because among
academic institutions in the region, the
University had an academic faculty with
scientists respected by the srientific rommu-
nity at large, and economists respected by
not only cho oil and fishing industry but
also by government. To further enhance URI's
credibility, John Knaus, Dean of Oceanography
and Provost of the University, had been ap-
pointed Chairman of the prestigious National
Advisory Committee on Oceans by President
Carter. And finally, RhOde ISland Was a gOOd
location to convene the disparate parties be-
cause, unlike Massachusetts, it had not been
a party to the litigation to stop the lease
sale.

It was a fortunate coincidence that
Virginia Tippie, URI's Chairman of the Center
for Ocean Management Studies  COMS!, was in-
terested in convening a meaningful meeting
on Georges Bank and had recently become in-
terested in facilitation. She provided a
high degree of scientific and technical com-
petence which is an essential component of
a successful policy negotiation, and turned
out to be a successful facilitator as well.

The details of the URI meeting of all
the diverse interests which was convened at
the <Alton Jones campus at. URI on September
5-7, 1979 are the subject of another paper.
Suffice it is to say here that more than
forty people from the various interest groups
in the private sector and the concerned agen-
cies of federal and state governments were
all present, along with the principal scien-
tists. In many instances, it was not possible
to bring the agency or corporate decision-
makers themselves to the tab1e because at
that time many were parties to the lawsuit.
But each interest was represented, at least,
by a deputy of sufficient stature to be re-
spected by the rest of the group. We had
fishermen and oil company people, two of whom
had actually been "roustabouts" in the oil
fields. Most people present had never met
someone who had actually drilled for oil or
went more than 100 miles to sea each week to
make a living as a commercial fisherman.

These three groups, a crass-section
of the most competent scientists, "real
world" fishermen and oilmen, and agency
decisionmakers, were brought together and
helped to communicate with each other for mor
than thirty-six hours. This meeting provided
the foundation of understanding and the be-
ginnings of a mutual respect for each other
that ultimately established a sufficient.
level of trust upon which lasting agreement
could be forged.

In general this first session served to
define and rank the key issues--fishermen 's
gear damage and sharing space, coasta1 im-
pacts on beaches and tourism, and environ-
mental damage to fish stocks. The last of
these was of greatest concern to the most
people. When the meeting came to a close,
there was public expression of approval for
the "third party" process and a request for
future opportunities to meet again.

After the Lease Sale

The road to the lease sale was not a
smooth one despite the initial feelings of
trust engendered at thc Rhode Island meeting

and although the meeting had been well posi-
tioned in relation to key decision points. Th
National Oceanographic and Atmospheric
Administration had set October 10, 1979 a-
the date to decide on a request by e~viron-
mentalists to make Georges Bank a Marine
Sanctuary under the 'Fishermen's Management
Act of 1976 Secretary of Interior Cecil An-
drus had set October 30, 1979 ss the date for
Lease Sale 442.

It is worth noting that the Marine
Sanctuary request was withdrawn a few weeks
after the URI meeting, some believe as an
indirect result of action by the participants.
This decision smoothed the way to the lease
sale but in mid-October negotiations between
the Plaintiff and the Department of Interior
abOut the make � up Of a BiclOgiCal Task FOrCe
to advise the Secretary of Interior' about mana-
ging the leases broke down. A last minute
appeal to the Supreme Court delayed the sale
once again, It was finally held on December
13, 1979.

Between December, 1979 and February,
1980, it became clear that a vacuum continued
to exist as evidenced by the fact that envi-
ronmentalists, fishermen and oil companies
could not see a way to communicate with each
other. There was great uncertainty about
how the Bureau of Land Management  BLM! and
the U.S. Geological Survey  USGS! would ful-
fill their obligations in developing final
regulations and lease stipulations to manage
the lease tracts under the OCSLA Amendments.

In February, 1980, as a result of the
judicial decision which finally settled the
litigation, a memorandum of understanding
was negotiated by the Environmental Protection
Agency  FPA!, the National Oceanographic and
Atmospheric Administration  NOAA!, and
the Department of Interior  DOI! creating a
Biological Task Force to be made up of scien-
tists from each of the three agencies to
advise the Secretary of the Interior about
managing the exploration for oil. While
meetings were to be open to the public, there
was no formal provision for public participa-
tion. Private sector fears persisted about
the competence o the government to manage
the oil leases so as to protect the fisheries.

It was in this context that. the first
meeting of what came to be known as the Ad
Hoc Committee was convened by the Center at
the Center for Ocean Management Studies at
the University of Rhode Island on March 3,
1980. In response to expressed concerns by
environmentalists and oil companies, the Cen-
ter invited the principal interests to meet.
This time Doug Foy, one of the former plain-
tiffs, as well as Hal Bybee, the Chairman
Of the American Petroleum Institute's
Offshore Committe and the elected representa-
tive of some of the private sector defendants,
were invited to be among the participants.
In total, two environmentalists, two fisher-
men, and two oil company representatives
participated along with a scientist designa-
ted by each of the three interests.

Though a favorable climate was esta-
blished, and an agenda prepared by the media-
tors, it required very little active fac li-
tation to help the group seIect an issue.
They decided immediately on the need for a
monitoring plan to protect the fisheries,
and they agreed that they did not trust the
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government to design an adequate one.
The elements of a plan were agreed to

before the meeting was over, and one of the
scientists volunteered to draft the plan for
comment by the group. It was approved ver-
batim by the group a week later.

The Biological Task Force was convened
for the first time in February, just before
the Ad Hoc group first met. This Task Force
had the formal responsibility for developing
a means to monitor the drilling on Georges
Bank so as to identify any changes in the
ecosystem which might be caused by the explo-
ratory activity. At its first meeting it
appointed a subcommittee charged with deve-
loping a monitoring plan.

Although this Task Force was hardly
viewed as representative by the states since
its voting members were entirely from the
federal government,, it did provide a useful
framework and continuity through a series of
scheduled, open meetings which lent them-
selves to an informal third party facilitation
process. This informal interaction was im-
portant because there was no formal mes~a for
oil companies, fishermen and environmentalists
to participate in the design of a monitoring
plan.

As soon as the existence of a monitoring
subcommittee became known, the facilitator
from the Ad Boc group introduced himself to
the subcommittee chairperson and offered
help from the group in designing the scientific
monitoring experiment. Informal interactions
culminated in a joint meeting of the monitor-
ing subcommittee, other interested parties,
and the Ad Hoc group hosted at the University
of Rhode Island on June 9, 1980. Out of this
meeting, a consensus was reached on the design
of a monitoring plan which was presented to
the Biological Task Force on July 14th and
approved.

The 40 page monitoring plan was submitted
for formal review by the various agencies,
by the Outer Continental Shelf Advisory Commit-
tee and its subcommittees, and by the five
affected states. While it contained the es-
sential elements of the original ad hoc re-
COmmendatiOne, it had grOWn SubStantially to
accomodate a number of different interests.
The review process elicited various criticisms
from all sides which became incorporated into
a comprehensive decision document prepared by
headquarters staff of the Bureau of Land
Management and the U.S. Geological Survey for
the Undersecretary of the Interior. It fi-
nally became apparent that it might be years
before it could be implemented if the agency
recommendations were adopted by the Under-
secretary because, among other things, they
required the complete redesign of a more
"cost � effective management � oriented monitoring
program--in coordination with the Horth
American Regional Technical Working Group and
the Outer Continental Shelf Advisory Board's
Scientific Committee."

October 30th was set as the final date
for the Undersecretary's decision. Early in
the month when the Ad Hoc group obtained a
copy of the Undersecretary's decision document
it became apparent that some means must be
found to inform the Undersecretary of the
potential for delay. It was here that the
credibility of the third party process with-
stood its most difficult test to date because
it decided to intervene in the Undersecretary's

decision, The facil>tator was successful
in persuading the Undersecretary to convene
a meeting in his conference room consisting
of key agency department heads and members
of the Ad Hoc group prior to making his final
decision, This success was short-lived be-
cause after a few pleasantries and rntroduc-
tions around the table, the Undersecretary
adopted verbatim the six key decision points
recommended by his department heads.

Before leaving the room he said he
realized that his decis on would not make
it easy to expedite a monitoring plan, but
that he felt obligated to stand hy the re-
commendations of his department heads
"However there may be," he said, "some way
to 'fine tune' these recommendations so as to
speed things up--you are all welcome to try."

The meeting among the Ad Hoc Committee
and the department heads continued for over
an hour as the parties tried to find ways to
resolve the problem.

It is interesting to note that thrrd
party help made it possrble to "fine tune"
the Undersecretary's decision between Novem-
ber 15th and December 10th and help key
department heads agree on a greatly simpli-
fied design for a scientific experiment to
monitor exploration and to initiate its pre-
sentation to the Biological Task Force by
December 15, 1980. This was accomplished
largely by "one on one" mediation which
succeeded in bringing the right people from
the agency and the Ad Hoc group together.
It was the credibility and competence of
the scientists present from both the private
sector and the government, and their ability
to express themselves simply and clearly
which helped to make the document under-
standable and acceptable to a broad spectrum
of interests. The final document bore
a strong resemblance to the monitoring pro-
gram designed by the Ad Hoc group on March
3, 1980.

As a result of the decision document
review process and the interaction with the
Ad Hoc COmmittee, the agency representation
on the Biological Task Force was restructured
by assigning a competent marine biologist
from the U.S. Geological Survey's regional
office and a qualified research director
from the Washington, D.C. office of the
Bureau of Land Management. Thus a step was
taken toward implementing an effective re-
source management structure. In March, 1981,
the restructured Biological Task Force
approved the simplified plan. On May 9th, the
final permit was issued and in early July the
first oil rig was in place and turning.

Ex lorin Geor es Bank � Lease Sale 442

Exploratory drilling which began on
Georges Bank in July, 1981 continued through
most of 1982 and resulted in the drilling of
eight wells--all of them essentially dry
holes. Careful supervision of this activity
by Interior staff from U.S, GeOlOgiCal Survey
concluded that there were eight cases of
spilled oil from the rigs in two years, seven
of which were 60 gallons or less in size
and one of which amounted to 240 gallons.

Initial evaluation of seasonal samples
taken four times a year as part of the moni-
toring experiment revealed no measurable
accumulation of mud or cuttings at any
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sampling point.

After Lease Sale 442

An important. footnote to this period
was that during the fall of 1981, a major
structural change in the federal resource
management prOCeSs was announCed by DOI. As
was mentioned earlier, one of the key pro-
blems in managing Georges Bank was that so
many different agencies were involved. With
the formation of the Minerals Management Ser-
vice, combining BLM with the USGS Conserva-
tion Division, this critical problem was re-
solved. Instead of a hydra-headed management
structure, the responsibility for both the
sale of leases and the subsequent management
of tracts was consolidated. What this meant
for Georges Bank was that the scientific
information that was collected would have
a built-in mechanism, within its own depart.�
ment, that could use the data in making de-
cisions.

With Lease Sale  r42 complete, the moni-
toring program in place, with eight wells
drilled, the Minerals Management service
 MMS! of the Department of Interior scheduled
Lease Sale  �2 for August, 1982, In December,
198 1, with the help of Woods Hole Oceanogra-
phic Institute, the MMS Off-Shore Program,
and the National Academy of sciences, the
Center convened a meeting of 50 key indivi-
duals from government, industry and interest
groups concerned with Georges Bank, including
principal scientists from government and aca-
demia, in order to exchange information on
the status of energy exploration on the Bank
and the adequacy of the monitoring activity,

The purpose of the meeting was to permit
top scientists and policymakers to examine
the design of the management structure and
the peer review process for the monitoring
prOgram eStablished by the MMS and the ways
in which information from the monitoring
could be factored into decisions related to
the drilling. The meeting was convened in
April, 1982, at the W. Alton Jones Campus
at the university of Rhode Island in con-
junction with the Center for Ocean Management
Studies. The planning committee selected the
top scientists in each of six disciplines and
designated them as a peer review committee,
A neutral chairman was appointed for the meet-
ing. ThiS Ad Hoc Peer Review Cammittee waS
present and in place in the event that the
meeting participants concluded that the peer
review mechanism for the monitoring plan esta-
blished by the MMS was inadequate. Should
this eventuality occur, members of the com-
mittee had agreed to provide further service,
and the MMS had agreed to utilize the ad
hoc peer review mechanism.

The group confirmed the design of the
scientific experiment, and endorsed the
adequacy of the science and the MMS manage-
ment structure which supervised the work.
Finally, they concluded that an outside scien-
tific peer review process was unnecessary,

The group that met in April, 1982 de-
cided that it would like to meet annually and
to establish a Georges Bank Forum to provide
an update on the data being generated, to
assess the validity of the data and the pos-
sible need for new studies. In addition, it
would develop mechanisms that would permit
policymakers to use the research generated.

During the meeting, several people noted
that many of thc management and scienti=ic
camponents of the GeOrgeS Bank monitoring
program could s rve as useful models for
other Outer Continental Shelf areas u~der
consideration for leasing The group a!rked
the Center for Ocean Management Studies to
act as convener of the new Forum and asked
the Center fOr Negotiation and PubliC Policy
to continue its rale in the facilitation pro-
cess.

Because funding for the facilitation pro-
cess was depleted in June, 1982, the Center
was unable to continue in its third party
rale. In Auguat, 1982, Massachuaetta brought
Suit ta blOCk Lease Sale  �2. The cOurtS
upheld the plaintiff and Lease Sale  �2 has
been cancelled. No scheduled date has been
announced for Lease Sale i 82.

4 ~ SUMMARY

What Worked and Didn'

In considering what worked and didn' t
work let us look at each of the five corn-
ponents of the policy negotiation process:
intervention, mediation, facilitation, net-
wOrking, meeting management--and See where
they were employed in the process.

You will remember that the Center .inter-
vened in several specific instances: In
identifying and bringing all the parties to-
gether in September, 1979; in selecting the
Ad Hoc group and convening it in March, 1980;
in assisting the monitoring subcommittee and
hosting a joint meeting in June, 1980; .in in-
volving itself directly in the Undersecretary's
decision in November, 1980; in convening key
department heads and private sector scientists
in December, 1980, and in identifying and con-
vening the principal parties-at � interest and
an Ad Hoc Peer Review Committee in April,1982 '

Clearly the September, 1979 meeting got
people to start talking together, to reach
agreement on the facts, and it illustrated the
benefits of third party help. It may have
facilitated withdrawal of the Marine Sanctuary
proposal. It was not successful in mediating
between the plaintiff and the defendant
negotiating the design of the Biological Task
Force. Here the mediator was used t.o try to
help the parties explore ways to resolve
differences about the number of agency repre-
sentatives on the Biological Task Force, but
agreement was unable to be reached. This
failure sent the parties back to court.

The March, 1980 Ad Hoc group meeting was
successful in bringing together and stimulating
collaboration arrong key actors who had been
adversaries until that time and demonstrated
to them the process of collaboration in nego-
tiating and implementing discrete agreements.
It laid the foundation for understanding of
the benefits of the process to federal agency
decisionmakers, It surprised members of Con-
gress and Congressional staffers to hear
consensus recorrrmendations from such tradition-
al adversaries as oil and environmental
interests and it successfully enlisted their
aid in moving the agenci.es toward act.i.on.

In June, '980 a joint meeting brought. the
two groups together but it did not succeed the
first time in achieving a consensus on the
design of a monitoring plan that was accept-
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able to all the outside parties who must
approve it.

Intervention in the Undersecretary's
decision in October, l980, however, appeared
to have paid off. It revealed starkly to
agency personnel the need for change in the
representation on the Biological Task Force.
It enabled an acceptable consensus doCument
to be drafted under the guise of "fine tuning"
the "Under's decision." These two factors
together permitted the drafting and distri-
bution of RFPs and contracts to begin the
sampling process by June--near record time
in the federal bureaucracy.

The Center's process did not have any-
thing to do with the reorganization of the
Minerals Management Service--that was a com-
pletely fortuitous outgrowth of a mid-con-
tinent conflict over mineral and oil leases
in the Rocky Mountains which resulted in the
recrganization of the department to deal with
all federal leaseholder supervision, both
on-shore and off-shore, by combining the
Conservation Division of the U.S. Geological
Survey with the Bureau of Land Management.

Third party intervention was successful
in convening the parties after the monitoring
program had been implemented and to have them
agree that it was effective and was a high
quality scientific experiment, properly
managed and with adequate peer review.

It was not sustainable long enough to
permit rrediation among the parties to deal
with conficts leading to court action and
cancellation of Lease Sale 452.

Informalit , Perce tions, Ideolo ies, and
Motzvatrons

Certainly the informality and flexibili-
ty of the process was essential to its suc-
cess, particularly in encouraging regulators
and regulatess to collaborate with each
other. This informality arises out of and
is sustained by effective one-on � one commu-
nication which is an essential component of
effective networking. There exists today
a network in place which could be re-
energized in short order to deal with emer-
ging issues in the Outer Continental Shelf.

The fact-finding activities early in
the process tended to narrow the differences
between the perceptions of the key parties
and the current scientific wisdom.

Finally, ideologies played an important
role in motivating the different interest
groups. Environmentalists prefer to avoid
changes which would tend to disturb natural
ecosystems. Honetheless, as the parties
learned to know each other better they began
to respect the fact that all parties were
working towards a consensus solution which
would accommodate their different interests.

Sustainin the Consensus

In any issue as broad as the Georges
Bank one there will always be a multitude
of competing interests to be reconciled on
an ongoing basis. It is our feeling, though
obviously from a less than completely ob-
jective position, that ongoing third party
help could successfully sustain a consensus
in managing the development of multiple re-
sources in this area.
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FUNDY TIDAL POWER

G. C, Baker and Robert W. Knecht

Abstract

The paper is in two parts: the first
part describes present designs for extract-
ing energy from Fundy's large tides and
outlines the technical and economic con-
straints which exist. Operating methods
are discussed and a qualitative account is
given of environmental effects due to
construction and operation. Measurable
effects are predicted to exist throughout
the Bay of Fundy-Gulf of Maine system. The
first portion of the paper also describes,
from the owner's point of view, necessary
conditions for development, and ways in
which they might be achieved. Imperatives
are said to include good quantitative
estimates of economic and environmental
benefits and costs, value judgments, and
assuming such estimates are favourable, a
unified framework far environmental regula-
tion and control of the project s! .

The second part of the paper focuses
on the issues being raised by various
interests and on their perceptions of the
potential impacts of a tidal power project,
the methods employed so far in attempting to
better define potential problem areas, and
the role that science has played in the
debate. The complications introduced by the
transnational aspect of the problem and the
dispute resolution devices available for
handling such conflicts will be described.
The advantages of using the International
Joint Commission in the resolution of the
Fundy tidal power issue will be presented
and contrasted with the other options.

PART 1 � THE PROJECT AS VIEWED BY A PROPONENT

Introduction

The Bay of Fundy tides are now
considered to be a feasible, economically
attractive and in some ways environmentally
advantageous source of electric energy.
However, there are indications that large-
scale development of the resource would
cause adverse impacts an Gulf of Raine
coasts, and potentially also on commercial
fisheries. Trdal power therefore clearly
contains the potential for conflicts involv-
ing coastal and offshore areas.

It is important to recognize that such
conflicts are at present merely potential;
that no large-scale development has as yet
been committed and that considerable flexi-
bility exists. There is therefore an oppor-
tunity to design and apply effective measures
for the mitigation and resolution of paten-
tial conflicts unhampered either by past.
commitments ar rigidities of opinion.

Nevertheless, there are certain
constraints which arise from both technical
and economic considerations, as well as
uncertainties which can only be resolved or
minimized through further' scientific
investigation. Both the constraints and the
uncertainties have a bearing on questions of
conflict resolution. In this section of the
paper, these constraints and uncertainties
are presented in the context of project
design, operating methods and the environ-
mental effects expected as a consequence
thereof.

An ECOnomic PerspeCtiye

Use of tidal energy by mankind dates
back tO at least the early Middle Ages.
Cheaper fuels and more efficient engines
brought forth by the Industrial Revolution
render'ed tidal power uncompetitive and it
gradually fell into disuse. This situation
lasted until the early 1970's, when the
trend of gradually falling real costs of
energy was sharply reversed.

Although sporadic attempts had beer> made
to develop energy from the Fundy tides dating
fram the early years of the present century,
comprehensive studies of the resource
potential were not undertaken until 1966.
In 1969, the best sites for development were
identified. By 1977, construction techniques
had been improved and tidal power from lead-
ing sites was judged ta be marginally
econamic. By 1982, improvements in design
and construction techniques, together with
the continued rise in the real cost of energy,
had increased the estimated life cycle
benefit-to-cost ratio of tidal plants ta
about 3 ta l.

It is clear that economic viability is a
prerequisite in any tida1 development. The
studies under reference have shown that
economic viability requires full utilization
of the advantages of scale and of the
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greatest tidal ranges available. These
limit the development possibilities to
site B9 in Ninas Basin, site AS in
Cumberland Basin, with site A6 in Shepody
Bay as an outside possibility.  Bee
Figure 1.!

FIGURZ 1: Location of tidal power sites.

6 HOVRS12 18

Tidal power has always intrigued the
inventor and many methods and machines for
the extraction of tidal energy have been
proposed and patented. Despite such well-
meaning creativity, the only cost-effective
approach entails the construction of dams
and the use of hydraulic turbines operating
on tidal heads in single or double effect,
single basin tidal plants, Linked basin
schemes have not been found economical, in
part due to the present and prospective
surplus of electrical capacity and in part
due to lower effective heads. The operating
methods referred to are illustrated in
Figure 2.

Z Q 0

12 18
HOURS

size and for the present purposes it will
suffice to describe 89. The barrage would
extend about 5 miles from Zoonomy Point to
Cape Tenny. The deep water section would

Desi n and 0 ration

Present plant designs for the leading
sites are generally similar except as to
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Figure 2 b!: Hater levels and output for
FTGD  B 2 a!. Single basin tidal power layout. single  top! and double effect generation-
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consist wholly of caissons, with earth dykes
covering the intertidal zone at each end.
Caissons would be of various designs,
containirrg turbines, sluice gates, cribs
pravidinc temporary sluicing capacity prior
to closure, and blind cribs.

The number of turbines is variable over
a broad range with little effect on the at-
site unit cost of output. Least unit cost
at present prices of machinery and construc-
tian would be achieved with 1,28 turbines and
70 sluices. Unit costs would increase less
than 5% if the number of turbines were
increased to 140 or decreased to 106.
Changes of this sort in the installed
capacity have some bearing on both the
permeability of the barrage and the energy
extracted from the resonant tidal system.

Construction would require 10.5 years
for 106 turbines or just over 12 years for
140 turbines. Closure and first energy
production would occur in any case at the
end of the eighth year with 56 turbines in
operation. Changes in magnitude and phase
of flows through the barrage would commence
with the placement of the first caissons
and increase more or less gradually through
the construction period as indicated in
Figure 3,

As a single effect plant, B9 would
operate on a 4-phase program through each
tidal cycle as followsr

1. Holding  s!uices and turbines closed! .
2. Generation  sluices closed, turbines

open! .
3. Holding  sluices and turbines closed! .
4. Refilling  sluices and turbines open,

turbines not generating! .

Sing!e effect represents the economic-
ally optimum design from the standpoint of
at-site energy cost. �evertheless, utility
system absorption and stability consider-
ations might result in a decision to adopt
the double effect mode. The increase in the
at � site cost of energy would be approximate-
ly 5 r. T!ris penalty might well be outweighed

in the overall project economic picture by
the other conditions cited. If the plant
operated in double effect, sluicing from
basin to sea would take place during the
latter part of the generating phase and the
refilling would be accomplished initially by
inward generating and later by inward
sluicing. Apart from those changes, the
operating schedule would be the same as for
single effect.

The head available at the start of
generation, and therefore the time of
starting, regulation of the turbine from
time to time during generation, and the
timing of the end of the generation period
are all variables entering into the problem
of output optimization. The plant would
normally run on an optimized program either
for maximum output or maximum output value.
However, departures from the optimized
schedule are possible. Some, like the
release of water from sluices for fish
attractian, involve little economic penalty,
whereas large distortions of the optimum
generating cycle involve significant loss af
output. Alterations of those types are
available for the mitigation of environ-
mental effects if necessary.

Regardless of the operating mode
finally selected, the turbines would be
horizontal axis propellei machines, either
bulb or straight-flow type, of diameter
approximately 7.5 m, and with generator
limiting capacity of about 38 MW, equivalent
to a rated head of 9.35 m. The machines
could be designed for synchronous operation,
in which case regulation would be by wicket
gates for single effect operation and wicket
gates plus variable pitch blading for
double effect. lt is more likely, however,
that the machinery would be designed for
asynchronouS operation and regulated simply
by the applied load. In that case, ou,tput
would be transformed to transmission voltage
and rectified for DC transmission. Fish
mortality would probably be lowered if
wicket gates were omitted,



Figure 5
Table 1; Characteristics and Costs of Tidal Power

Site B9
s >~opt s't as

1. Total no. of powerhouse units Iran Tn
2a. �o. of sluices  shallow! 6 70
2b. No. of deep sluices 44 22
3. Wo. of spare units 6 8 2
4. Rated unit output  MW! 38 38 31
5. Installed capacity  MW! 4028 4864 1147
6. Net plant capacity  MW! 3800 4560 1085
7. Wet annual energy  GHh! 11766 14004 3183
8. Capacity factor �! 35.4 35.1 33.5
9. Cast estimate � x 106!

 a! Total direct cost 3524 4011 1153.2
 b! Indirect k interest plus contingency 2493 3019 726.1
 c! Total capital cost 6017 7030 1879.3

10. Annual charge  9c! x .05531 332.8 388.8 103.9
ll. Cost of energy  mills/KWh! 28.3 27.8 32.6
Note. The unit costs for the schemes are not adjusted for the benefits

due to energy and revenues during construction. Costs are in 1981
constant dollars.

Figure 4: B9 barrage plan and elevation
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Where design options are indicated,
final choice would be made during the
definitive design of the project and the
options are open for mitigation of environ-
mental impacts,

Certain features of the present
 feasibility study! designs are summarized
in Table 1. The B9 barrage is illustrated
in Figure 4 and water elevations for a
typical generating cycle in Figure 5.

W

sZ 9
 !

2



Absor tian of Out ut

The output of a single basin tidal
plant consists of regul- r, discrete pulses
af energy, one per tide fax single effect
and two for double effect. While various
means of energy storage are available far
retiming this energy, such adjuncts are more
appropriately designed, constructed and
operated as part of a utility system, where
they can fill a multi-purpase role. Prom
the viewpoint. of tidal design, the product
is thus simply energy without significant
firm capacity. Studies have indicated that
such energy can be used by utility systems
to displace existing high cost thermal
generation. The displacement targets are
primarily oil and secondly coal. Displace-
ment is technically feasible as long as the
amount of tidal energy is small in propor-
tion to total utility load.

For Karitlme Province utilities, this
restriction sets a relatively law upper
limit an absorption capacity. But an even
lower limit is presented by the relatively
small amounts of oil projected to be used in
the 1990's and beyond. New England and New
York power pools are by contrast projected
to depend heavily on hydrocarbon fuels out
tO the limit Of pzeaent fOrecastS. They are
thus the best: markets for tidal energy fram
the standpaints of both project profit and
benefit to society. Any large-scale tidal
project would therefore inevitably depend on
markets in the nartheastern United States.

Present Status

At present, no project exists and much
work remains to be done to reach the point
of a commitment decision This work includes
among othex things, site selection and the
interactive conduct of environmental
assessment and definitive design. Site
selection presents relatively few options,
but necessarily involves decisions bearing
on the ultimate development of the Upper
Fundy tidal resource. For economic reasons,
it would be necessary in any event ta
"high-grade" the resource. The Fundy-Gulf
system in its natural state annually
dissipates some 230,000 Gwh, of which recent
estimates indicate about 20,000 GWh per year
to be economically x'ecoverable at projected
real costs of energy. However, a single-
site development which precluded any future
additions would still further <and perhaps
unjustifiably! limit the resource potential.

The work leading up to a commitment
decision i,s labelled for convenience the
precommitment program; it would cost $50 to
$100 million, depending on site and other
factors. Before starting ta spend this
amount of money, an effort is being made to
ensure that development is viable fram the
financial and marketing standpoints.
Results af this current work should be
available early in 1985.

Env ironme nt a 1 A spec t s

While no environmental assessment has
yet been undertaken, a considexable amount
of work has been dane in recent years,
mainly aimed at an improved understanding af
the marine physical and ecological systems

likely ta be affected. The views expressed
in this section are intended ta summarize th~
results of such work, from the standpoint of
a potential owner.

Fram what has already been stated, it is
clear that a tidal plant will necessarily
alter the magnitude and phase of tidal flows
across the line of the barrage, affecting the
tides themselves. Two effort.; to quantify
such effects have been made, both using two-
dimensional finite time difference HDN models.
The first, by the Atlantic Tidal Power
Px'ogramming Board, suffered from lack af
tidal data outside the Bay of Fundy and was
constrained to use an insufficiently remote
seaward boundary. The second, by the Tidal
Power Review Board in 1976-77, utilized the
Greenberg model with seaward boundary at the
edge of the continental shelf. That model
gave good results i.n verification tests and
potential participants in a tidal project
tend to consider it reliable.

Results obt.ained from the model in
predictive mode have been published, and are
illustrated in Figure 6, Recent discussions
have tended to omit any reference to the
precise conditions modelled and to view the
predictions in a cont.ext which could well be
erroneous. The main omission is the fact
that the predictions were made with the H2
tide as the sale input. The predictions
would be correct for actual tides if the S2
and other significant constituents were
unaffected, but would otherwise over- or
understate the extent af amplitude changes in
the actual tide. Madel runs do indicate,
however, that the average perturbation of the
tides will be very close to the N2 results.

Secondly, the predictions were made for
specific timing and magnitude of flows
through the tidal barrage. Significant
changes in such flows, caused by changes in
operating methods or installed s1uice or
turbine capacity, would have a minor but
perhaps not negligible effect on predictions.

Before changes in the tidal regime and
the scope for mitigative measures can be
fully understood, predictions will have to be
obtained with a drive containing all the
significant tidal constituents, sensitivity
of results to changes in barrage permeability
will be needed and the possibility  probably
faint! that drastic changes in operating
schedules can be used to modify the tides at
times of storm surges will have to be
explored.

Host of the direct 1ang-term environ-
mental consequences envisaged stem from
alteration of the tides, either in the head-
pond area or at more distant points in the
lowex Bay and Gulf. Many local effects have
been identified and at least roughly quanti-
fied. There would, for instance, be la.s of
intertidal areas i.n the headpond, less
nutrient production by zoop!.ankton and
benthic organisms, balanced by less turbid
water and greater phytoplankton producti.an.
While same negative impacts would occur,
nothing prohibitive is envisaged.

The impacts an Maine coasts have been
well identified, but quantification will have
to be based on a more precise definition af
tidal plant design and the resulting tidal
regimen. 1t will require a thorough as:ess-
ment by environmental scientists, From the
viewpoint of a potential owner, coastal
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indicates that the potentially viable tidal
sites are all used by this species as sunnner
feeding grounds, and it is estimated that a
single fish would, in the course of its
summer sa}ourn, make an average af 15
passages through the turbines at site 89.
Under these circumstances even a relet.ively
low rate of mortality per passage would
impose an insupportable rate of attrition on
shad stocks. This worst-case scenario
imalicitly assumes that behaviour of the
species is nat altered by construction of a
barrage and reduced sediment concentrations.

From ttie viewpoint of a potential
owner, it would be impossible to proceed with
any development which would result in the
decimation or destruction of a fish species
of importance both to sportsmen and connner-
cial fishermen. Methods of mitigating this
potential impact may be available. Mortal-
ity tests necessary to define the extent of
the impact have been scheduled by Tidal
Power Corporation for the spring of 198S,
using the 7.6 m Strafla turbine at Annapolis
Royal.

Turbines of the size and speed suitable
for large scale tidal developments and
operated on the modest heads available are
expected to have low mortality rates for
fish up to about 1 m in length. Thus a
tidal plant is not expected ta impact
heavily an anadromous fish passing the
barrage an an annual spawning run.

In sununary, the significant direct
impacts appear to comprise the effects of
higher tidal ranges on the New England coast,
undefined effects on the Bay-Gulf commercial
fishery, and shad mortality. Of these, only
the last is thought to be mitigable by
choice of suitable plant design.

Indirect impacts, all beneficial, would
arise because the tidal energy would displace
hydrocarbon fuels with consequent reduction
of air pollution, including acid-forming
emissions, radionuclides and particulate
matter.
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Figure 6: Tidal amplitude change with
operation of plants at
indicated sites  TPRB, 1977!

impacts would require compensation of
individuals for damage or remedial works and
the costs would become part of project
capital cost. These impacts are potentially
serious and are perceived as important
factors both in site selection and in
estimating the ultimately developable
resource potential.

Alteration of the tides would affect
currents, temperatures, nutrient and larval
distributiOn in the lover Fundy and Gulf Of
Maine and therefore has the potential for
benefit or harm to the important commercial
fiShery of that region. It may be possible
to obtain some indication of the results
using a relatively simple approach, and this
work is now in progress. Preliminary results
suggest a beneficial effect for some
important carmnercial species.

One potentially major impact does not
stem from alteration of the tides, but
rather from the existence of a barrage and
operation of the turbines. This involves the
shad  a.losa sapidissima! . Work by Dadswell

Preparing ta Deal With Potential Conflict

Unless benefits substantially exceeded
disbenefits, no tidal plant could be built.
There is reason to believe this condition
can be attained and for purposes of this
paper the assumption is made that it will be
attained. However, even with the greatest
possible mitigation of impacts through
appropriate design, some negative impacts
WOuld OCcur. FOr example, negatiVe impaCtS
would be felt by clam diggers in the head-
pond area, owners of shoreline property and
structures in the lower Bay and Gulf. The
economic benefits would necessarily be split
in srxne fair faShiOn between prOjeCt OwnerS
and the customers of utilities purchasing the
tidal energy. The environmental benefits,
with a few exceptions, would inure to the
public at large. With an uneven distribution
of impacts in prospect, the seeds of conflict
are sown.

Feasible conditions for any tidal pro-
ject would include, among other things, the
availability of export permits, adequate
financing arid transmission facilities. None
of these could be obtained unless the
project were beneficial, and sa perceived, in
all the jurisdiCtions affected.



From the owner 's point of view, these
requirements translate into a need to
 a! establish the facts regarding project
benefits and disbenefits, and  b! obtain if
passible a consensus of opinion, based on the
facts, in all the jurisdictions affected.

Neither of these tasks can be performed
by a proponent in isolation. As in so many
other facets of human affairs, the words of
the British juriet are relevant: "lt is not
enough that justice be done; it must also be
seen to be done." The fact-finding must be
preceded by a judgment as to what facts are
relevant and this judgment must be made by a
disinterested and impartial agency. The
scientific work necessary to assess environ-
mental effects must be well performed and
the stature of those engaged in its execution
and supervision must be such as to command
public acceptance of the results.

In a perfect world, a consensus of
public opinion would develop automatically
from consideration of the relevant facts,
but in real life at least two difficulties
ariSe. One is presented by the apples-and-
oranges nature of economic and environmental
considerations; the lack of an accepted
common unit of value. Thus two people can
look at a given set of facts and reach
widely different value judgments.

The other difficulty in the present
case is created by the delay necessarily
involved in obtaining reliable data, Media
tend to be addicted to sensationalism, and
in recent months have been publicizing the
more sensational aspects of legitimate
environmental concerns. In some cases the
publicity has portrayed today's scientific
conjecture as ultimate truth. There is some
danger that by the time the facts are known,
they will be irrelevant; that opinions
formed on the basis of media coverage will
have been cast in concrete.

It therefore appears that a constructive
step both in the minimization of conflict and
in it.s resolution would be to delay the
hardening of opinion until the facts become
available. Complete achievement of such an
objective would no doubt be impossible, but
efforts to that end might nevertheless be
worthwhile.

In a situation where both Canadian and
V, S. interests are involved, it is
desirable that parochialism and even the
suspicion thereof be avoided. This militates
against separate national approaches to
environmental questions. Furthermore, any
proponent would find. it difficult, if not
impossible, to deal with a situation in which
it was answerable to a number of environmental
agencies likely to impose conflicting
requirements on the project. In view of these
considerat.iona, environmental supervision
through a single agency may well be a
necessary condition of project feasibility.

Because of the foregoing considerations,
it appears highly desirable from the
proponent's point. of view that the means for
environmental regulation and control be
decided on a binational basis, and put in
place with the least possible delay.

PART 2 � TIDAL POWER AS AN "ISSUE"

Introduction

The use of tides to generate electricity
has been long discussed but, as far as North
America is concerned, has only come under
serious economic consideration within the
last 8 to ID years. The rapid escalation in
the price of imported oil during the mid-
tc late '70's coupled with the continuing
dependence of the northeastern United States
on such oil has greatly improved the outlook
for tidal power,

In the abstract, tidal power appears to
be an environmentally desirable way of
producing energy. It involves a renewable
resource, it does not generate waste heat
or noxious byproducts, and it does not add
carbon dioxide to the atmosphere. Vnfortu-
nately, like so many other things in life,
it appears that here too there is to be
"no free lunch". Predictions based on
mathematical models suggest that worrisome
increases in tidal ranges and currents
could accompany tidal power generation.
Debate over these possibilities has now
added tidal power to the growing list of
"energy vs. the environment" issues on the
public agenda.

The purpose of this part of the paper
is threefold:

l. To review briefly the recent
history of the tidal power issue
and to outline the nature of the
issue;

2. To describe what appears to be
needed to resolve the emerging
conflict;

3. To discuss the options that
would seem to be available,
with special emphasis on
possible use of the International
Joint Commission.

The Recent. Histor of the Issue

Before attempting to describe how
Fundy tidal power evolved into an issue,
perhaps it would be well to define what is
meant here by the term "issue". ln our
judgment, a proposed action or project
becomes identified as an issue when evidence
enters the public domain that suggests that
the costs of the project, intended or
unintended, may actually be greater than the
projected benefits or that new and unintended
side effects are likely to arise from the
proposed project. often it is groups that
are traditionally opposed to certain classes
of projects that, on their own initiative,
conduct studies that produce results
questioning the benefit � cost ratios of
controversial proposals. In the present case,
however, it was the developer itself, Tidal
Power Corporation, that contracted for some
of the early st.udies that suggested adverse
impacts from the proposed facility.

l27



Indeed, one of the differences between
this issue and other environmental conflicts
has to do with both the source and the
quality of early information on possible
impacts. To a large extent, although not
exc1usively, information entering the public
domain has come either directly from reputa-
ble research scientists or indirectly from
them via reasonably accurate media accounts.
That these studies have involved both
Canadian and U. S. researchers represent.ing a
number Of different. diSciplines and inatitu-
tions has reinforced the perceived objectivity
of the information being received on the
issue.

The following chronology, though not
comprehensive, gives some of the high points
in the development of the issue. A series of
Canadian government-sponsored reports have
served to frame the issue. The first, issued
in 1969, concluded that tidal power was not
economically feasible under the then existing
conditions; a second, released in 1977, showed
that the altered world energy situation had
made Fundy tidal power economically feasible;
and the third, issued in 1982, gave an even
more optimistic assessment of the potential
of Fundy tidal power.

Between 1969 and 1979, as discussion of
tidal power increased, scientists began to
look more carefully into the possible
environmental consequences of the requisite
power generating structures. When ground was
broken on the construction of a $50 million
one-turbine prototype at Annapolis Royal in
Nova Scotia in 1980, Fundy tidal power
attained a new level of reality.

Beginning in about 1981, articles began
to appear in both the Canadian and U. S.
regional newspapers concerning the possibil-
ity of adverse effects from a Fundy tidal
power project. Most of these were based on
interviews with one or more of the growing
number of researchers that were beginning
to focus more specifically on the issue.
In Canada, a Fundy Environmental Studies
Committee made up of scientists working in
the Bay of Fundy was organized and efforts
were begun to form a U. s. counterpart.

Four meetings in the United States in
the last 18 months have heightened public
interest in the topic. In July of 1983,
U. S. SenatOr George J. Mitchell  D-Maine!
convened a public hearing of the Senate
Committee on Environment and Public Works in
Augusta, Maine, to take testimony on the
matter. A workshop was held at the University
of New Hampshire in November of 1983 to
discuss scientific needs in connection with
the issue. In December, 1983, the New
England Governors' Conference and the
National Oceanic and Atmospheric Administra-
tion held a public forum in Boston on the
topic and in May of 1984, the Fundy tidal
power issue was one of three topics studied
at the First Annual Bilateral Symposium on
New England/Eastern Canadian Affairs held in
Providence, Rhode Island.

Several events drew public attention to
the issue during August of 1984, on
Auguet 6, a majOr article appeared in the New
York Times on the Fundy tidal power matter;
on August 25, the Annapolis Royal prototype
plant was opened and officially became the
first operating tidal power plant in North
America; and on the same day, the New York

Times ran a letter to the editor sharply
criticizing the economics of tida1 power.

In effect, then, up until the last year
or so, the issue had been largely defined by
Canadian government reports prepared by
professronals primarily concerned up to this
stage with the economic and engineering
feasibility of the pro3ect and by a small
number oi Canadian and U. S. scientists.
As an inczeasing number of the U. S. public
became aware of the proposal and its
possible impacts, however, elements ot the
state and federal governments ir the U. S.
began to be Brawn to the issue. As of this
writing, t.he Governor's offices of the New
England states and state coastal management,
state fisheries, and state energy offices
are all involved in the matter. At the
federal level, NOAA, the U. S. Army Corps of
Engineers, the Fish and Wildlife Service,
the Department of Energy, EPA, and the
Federal Emergency Management Agency have all
become interested in one aspect or another
of the topic.

Nature of the Issue

What fears are drawing public attention
and creating an issue of Fundy tidal power?
What have the .public or its representatives
learned about the tidal power project that
causes them most concern? Are these concerns
likely to be 'real" ? How and when will they
know? Are the developer and those likely to
be impacted working with different sets of
numberS? Are "Value" differenCeS inVO1Ved?
Are the major impacts likely to be subject
to mitigation? Are the projected impacts
likely to be found to be an inherent part of
a viable project? Is compensation likely to
be a reasonable mitigating measure? Formu-
lating responses to these kinds of questions
is a necessary step on the way toward shaping
an approach to conflict resolution.

In the judgment of the author, Fundy
tidal power has become an issue because of a
growing fear that significant adverse impacts
may be felt by a popu1ation that perceives
itself to have little or no I.egal  or polit-
ical! leverage over decisions regarding the
project. Two aspects seem to be involved--
concern that adverse consequences will be
suffered without offsetting benefits and
concern that decisions wi11 be made without
regard to the views of those likely to be
affected.

The estimation of the magnitude of the
various types of impacts of a Fundy tidal
project is, of course, a difficult process
involving considerable uncertainty. Some of
it relates to the limitations of the mathe-
matical models used to predict changes in
tidal range and tidal currents due to the
construction of a tidal barrier. Other
uncertainty is introduced when attempting to
judge the effects of these physical changes
on such phenomena as coastal inundation,
erosion, tidal mixing, primary productivity,
water temperature, and. the weather. Indirect
effects such as those that might affect fish
populations are even harder to estimate at
the present time. PrinCipal focus so far has
been on the increase in tidal range that
predictions say would be associated with the
project.
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In addition to effects produced by
increases in tidal range and current
predicted tO be felt along the Now England
shoreline as far away as Cape Cod, another
important class of impact that occurs
immediately at the tidal facility itself
will almost certainly affect U. S. interests
as far away as the mid-Atlantic states.
Tagging studies suggest that very large
numbers of anadromous fish spawned in U. S.
rivers from the mid-Atlantic states
northward, spend a portion of each summer
in the very bays in the Fundy region
proposed for tidal power development. Dire
predictions have been made as to the impact
of the project on the American shad stock.

As mare research is completed and the
physical oceanography and biology of the
Fundy-Gulf of Maine system are better
understood, more accurate prediction of
impacts can be expected. But a good bit of
this knowledge will not come quickly or
easily. In many cases, additional data over
several annual cycles will be needed.
Effects on fish stocks due to the operation
of the Annapolis Royal plant, for example,
will be of great interest but the collection
of these data will take several years.
Probably most importantly, development of
the mathematical models required to provide
data for environmental purposes will take
considerable time, effort and expense,

The second aspect of concern, we
believe, involves a fear on the part of
some members of the potentially impacted
U. S. public of being virtually powerless
to affect a Canadian tidal power decision.
So far, except for some broad statements of
reassurance by Tidal Power Corporation
executi.ves, concerned members of the U. S.
public have not been shown any avenue for
formal expressions of concern, nor have they
been informed of the decision-making
processes to be followed by the two
governments. U. S. citizens who have become
accustomed, over the last decade and one-
half, to a full range of legal tools
 environmental impact statements, restraining
orders, other forms of litigation! are
understandably apprehensive with the
uncertainties introduced by the trans-
national aspects cf the tidal power proposal.
Many environmentalists probably believe that
simply having access to prescribed legal
tools provides useful incentives to all
concerned for meaningful discussion and
ace ommod at ion�.

What is Heeded in a Conflict Resolution
Mec anrsmg

Approaching the problem from the
perspective of the concerned U. S. public,
it WOuld appear that a WOrkable meChaniem
for conflict resolution should contain at
least the following three elements;

1. An agreed process to produce and
disseminate authori.tative answers
regarding the physical effects
and likely consequences of the
construction and operation of a
tidal power facility in three
areas of principal concern:
effects of 'ncreases in tidal
range, effects of increases in

tidal currents, and effects of
turbine mortality on fisheries.

2. An agreed process that ensures
that information on the full
costs as well as the full benefits
of the proposed project becomes a
formal part of a decision-making
process that involves both
governments.

3. An agreed long-term monitoring
program that would measure
observed effects and their
consequences, if a decision is
made to construct the project.
Associated with this element would
be an agreed mechanism to link the
out.come of such a monitoring
program back to the bilateral
government decision-making scheme,

The developer, on the other hand, has a
somewhat different set of needs, some of
which will have to be met by such a process.
Fundamentally, as Nr. Baker outlined above,
the prcpOnent needS a firm baSis upOn Which
to make his next business decision. Like the
concerned public, he needs to know the
magnitude of the impacts to be expected as
quickly as they can be reliably estimated.
He also needs to know if they are likely t;o
exceed same threshold of acceptability in
certain locations and what those thresholds
might be. He needs to know if impacts can be
reduced in magnitude by mitigation measuzes
or made acceptable through the payment of
compensatron and if compensation is tc be
involved, what that will do to the economics
of the project. Equally importantly, he
needs to know with certainty that a bilateral
governmental decision-making process can be
found which will produce the authoritative
answers that both his company and the public
need and which will produce a go or no-go
decision in a predictable timeframe.

Th A 1 |1~0t'o

An analysi.s of the possibilities, such
as that undertaken by Dr. Allison Rieser in
1983, reveals relatively few good options.
While international law places a generalized
obligation on nations to refrain from
activities which degrade the environment of
their neighbours, it does not provide the
kind of predictable legal framework required
here. Domestic law in Canada and the U. S.
also appears to fall short, The environmental
impact assessment requirements of neit.her
country, in this specif ic instance,
necessarily extend to the transboundary
impacts. And t: he federal government reviews
associated with action to approve either an
export license  in Canada's case! or ar, import
license  in the U. S. case! for the electrical
energy involved, also appear limited in their
scope. State and provincial laws do not, by
themselves, seem to provide an adequate
legal basis for dealing wit.h the issue
raised in the Fundy tidal power case,

We turn then to bilateral arrangements
as a possibility. A new treaty could be
negOtiated between Canada and the United
States to deal expressly with the Fundy tidal
power situation and as a part of the agree-
ment, a new mechanism could bc created t.c
meet the special needs of the Fundy case.
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In fact, attention has recently been
focused not on a new agreement but on the
use of an existing bilateral arrangement--
the International Joint Commission  IJC! .
Created by the Boundary Waters Treaty of
1909, the IJC has a history of dealing with
thorny transboundary environmental and water
resource issues with considerable success.
lt has also demonstrated that it can handle
issues as complex as the present case and
has developed a reputation for authoritative
technical work.

In its early period, the IJC was
principally occupied with its judicial
mandate � -approving or rejecting applications
for projects  hydroelectric, flood control,
reclamation! affecting boundary waters.
Since about 1960, however, it has become
increasingly involved in issues related to
water quality and the environment,
generally under the investigative authority
given it in Title IX of the treaty.

The IJC seems a promising candidate for
the dispute resalution rale in the Fundy
tidal power case for at least four r'easons:

1. Transboundary environmental
problems are its main focus and
the tidal power project impacts
are clearly of that type.

2. Given its balanced U.s.-
Canadian membership  three
commissioners from each country!
and its joint U.S.-Canadian
boards, its recommendations
will be credible in both
countries.

3. The solid technical reputation
of the IJC should ensure that
its fact-finding is accepted
as authoritative.

4. Given the continuing nature
of the organization and its
flexibility, the IJC cauld play
different roles at various
stages in the resolution of the
Fundy case. For example, it
could act as a fact-finding
body initially, make recommen-
datians concerning decision-
making in the case ta the twa
governments, and play a 1ong-
term monitoring role if the
project is built.

It would appear that the Fundy tidal
power issue is at the point where action by
the two federal governments is required.
The magnitude of the prOject, its trans-
national aspects, and the natur'e and
extensiveness of the possible impacts all
argue for the initiation of government-to-
government invalvement. Early reassurance
to potentially impacted interests in the
U. S. that their concerns will, in fact, be
factored into the farmal decision-making
prOCess Seems important. Equally important
appears to be the need for authoritative
information on likely impacts and the
probable consequences of such impacts.

The Tidal power Corporation  TPC! wOuld
appear to need to know what kind of informa-
tion the two governments are likely to

require on the project and what procedures
and timetable will be followed in arriving
at a decision with regard to the project.
TPC is approaching the time when another
large inves ment must be made. That invest-
ment, while still not the major financial
commitment, requires knowledge af the
government decision process ta be used and
the timetable associated with it. The
corporation must be certain that at the end
of its next increment of studies--the
precommitment phase--all of the information
necessary to make the commitment decision is
at hand. Hence, both the TPC ana the
potentially impacted publica need early
information on the fact-findingjconflict
resolution decision-making processes that
will be used in this situation.

As indicated above, momentum appears to
be building behind the idea that the IJC
could play a useful cole in the Fundy tidal
power case. Recently, the New England
Governors and the Eastern Canadian Premiers
have taken the matter under study. It
appears possible that the Premiers and
Governors wall formally request that the
President and the Prime Minister initrate
a reference to the IJC with respect to the
feasibi.lity and desirability of the Fundy
tidal power project at their next meeting.

A recommendatian coming out of the
First Annual Bilateral Symposium on New
England/Eastern Canadian Affairs  May 1984!
also called upon the governors and premiers
ta take the lead in the collection and
dissemination of scientific and environmental
informatian an the Bay of Fundy, Gulf of
Maine, and Georges Bank. Recognizinq that
the processes to be followed in bringing the
IJC into the situation are likely ta be
time-consuming, the governors and premiers
cauld play a very useful role in the interim
by creating an office that serves as a
clearing-house for information on the topic.

The prospects of generating pollution�
free energy from t.he large tides in the Bay
of Fundy remainS an exCiting one indeed. The
positive aspects af this proposal are sa
attr'active that the overall feasibility and
desirability should be evaluated promptly
and authoritatively. The passibility of
potentially serious side effects must be
carefully examined by a respected bilateral
agency of the twa governments and a
definitive statement on the full spectrum af
benefits and costs prepared as soon as
possible. Necessary additional research
studies should be commenced at the earliest
opportunity. The bilateral agency should
also prepare recommendations ta the two
governments reqarding the decision-making
process to be used, including the criteria ta
be used in arriving at a decision.

Up to this point, the debate over Fundy
tidal power has been a relatively rational
one. Action on the part of the two federal
governments is now needed to continue that
tradition.
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The oceans and coastal waters are of great
irrpartance ta a11 of us because they support a
rich arxl diverse variety of plant and animal
life, provide food ard recreatian for
populations around the world, and are used for
transporting ourselves, aur gaads, and materials
between nations. The oceans are also a great
potential resource for mirerals and energy ard
have the capacity for assimilating a certain
aneunt of waste materials. Ard, therein lies
aur challenge: Haw do we capitalize an the
availability of the acemr's mineral and energy
resources, also, the oceans' waste assimilative
capacity without damaging their value as a
natural ard envirormental resource?

During this presentation, I plan to share
with yau what EPA, in cooperation with other
federal ard state agencies, rs doing ard plans
ta do urder our several statutory authorities to
neet this challenge. Included is a brief
disCussion of EIA's ocean dispoSal reeearCh
program.

First, ~r, it is important ta
uncleretard twa things about EpA in order to
urderstard how we do business. First, EPA is a
regulatory agency; aur primary jab is ta enforce
envirornnental and public health protection
laws. Major program offices in
headquarters include air ard radiation, water,
ard solid waste and emergency response. EPA's
new �4EP will be located in the Office of
Water. There is also an Office of Enforcenent
ard Ccznpliance ftxu.toring to ensure that EPA
enforces the several laws consistently. And,
there is an Office of Research ard Developnent
to ensure that our program offices use the
latest information on envirornnental and public
health risks ard the latest technologies for
controlling and rninirnizing those risks.

Second, EPA iS highly decentralized.
Heack uar ters provides program direction,
s~rt, ard overview and our ten regionai
offices implenent the programs, many of which�
such as construction grants and permitting in
the water pa11utian control program � are further
delegated to the States.

EPA's nerine ard estuarine envirarnnental
protection efforts are authorized by, or related
to, requirements of the Clean Water Act  CWA!,
Marine Protecti<m, Research, ard Sanctuaries Act
 MPRSA!, Casprehensive Envirarnrental Response,
Conpensaticn, ard Liability Act  CERCIA!, and
Resource Conservation and Recovery Act  RCRA! .

Under the CWA, for exasp1e, all discharges
to waters of the US, including estuaries and the
territorial seas, est be permitted in
accordance with NEtES requirenents radar  �01
and 402 of the Act. Iependirx! on the location of
the discharge, effluent  discharge! limits in a
NPDES permit will be dictated by technology
based requirements, which are standardized
nationally by EPA regulations, or by water
quaiity stardards that are specific to
individual recnivtng water bodies. In addition,
all discharges ta the territorial seas,
contiguous zone, or open cceans, nmst neet the
criteria and KPA guide!. ines ader 5403 c! of the
Act.

Var iances fran NH!ES technology based
requirmrents for certain irdustrial and
nnrnicipal discharges are potentially available
under $301 g! and 5301 h!, respectively. For
exanple, EPA's recently published National
fnjnicipal Policy» set forth the agency's
approach for ensuring that all nUnicipal
treatnent plants cannily with secondary treatnent
requirnnents of the CWA. TO obtain a %301 h!
variance fran the ~ry treatment
requirmnent, rmrnicipal dischargers to nmr ir»
waters nest denanstrate conpliance with
specif ied envircrmental protection criteria.
These criteria ard EPA's decision-making process
~ize source control of toxic substances,
enforcement of pretreatxent pragrmn
requirmrents, and locating and designing
treatment plant discharges to minimize toxic
effects on receiving water biota.

As shown on the chart, a total of 208
rmrnicipnlities have applied for 5301 h!
variarx»s; 84 are major a~licants, i.e., at
least 5,0 MGD and 124 are mirx>r applicants.
date, 29 applicants have received tentative
variance approvals and 74 have r~ived
tentative denials. AII tentative decisions and
draft, modified permits are subject to public
review and ccssent before being finalized.
There have been six final 5301 h! varianOe
approvals ard 24 final denials to date. ERA
plans ta cxzrplete the 3301 h! decision-making
process over the next two to three years.

 Note: »The N4P establishes July 1988 as the
target date for final aonpliance by all
mnicipal treatment plants regardless of the
availability of federal funding assistance.
Exceptions ta the July 1988 oanpliance date will
be anly for extraordinary circumstances and
established by consent degree.!



9301 h! ncdif led permits wi11 be for five
year tern», during whrch tine the permittees
will be required to n»nitor both compliance with
effluent limits arr! inEract on receiving water
quality. Irn!eed, EPA, in cooperation with the
States, will be evaluating monitoring f~k
on 5'301 h! discharges arr! conducting our awn
monitoring programs to ensure ccnrtinued
achievement af CNA objectives by 5301 h!

rmittees, individually ard nationally. EPA 's
301 h! nnrnitoring program will be developrnI and

implemented cooperatively with hGAA as an
integral elen»nt of a canErrehensive acean
rNrnitor ing strategy.

There are about 250 nnnricipal and industrial
acean discharges subject to E 403  c! requirenents
in addition to all other applicable provisions
of the CWA. The 5403 c! requirements also apply
to offshore ail ard gas drilling operations that
discharge to the acean or coastal neters. Under
a recently signed agreement with !X!I, EPA and
the minerals manages»nt service of rX!I are
conmritted to close coordination of enviranrr»ntal
studies, regulatory activities, am! tKPA-related
actions So that EpA's final NplÃS general
permits for oil ard gas drilling operations in
031 Isaac sale areas can be issued by EPA at the
time D31 publiaheS their final nOtioe Of
 leasesale! of fer irn3s.

EPA is not plannirn3 to issue individual
permits for oil arxl gas drilling operatirnnn in
lease-sale areas for twa reasons. First, it is
ex ected that circumstances surrounding nnrst or
all drilling operations within a leam -sale area
will be conparable so that individual permits
would be redundant. ~, requirements for
general permits are expected to generate
sufficient information to determine permit
conditions without application infarmatirnr,
Thus, general permits can be isSued without a
named applicant or applicants. The effect is
that EPA can propose general permitS for
lease-sale areas early in the leasing process,
thereby minimizing delays. EPA, therefore, is
issuing NPDES general permits covering part or
all of the lease-sale areas. EPA has already
issued general permits covering existing
lease-sale areas in the Golf of Nexico am! aff
the southern California coast.

Also, under <404 b! of the CNA, EPA has
published guidelines defining the criteria and
testing procedures for evaluating permit
applications to the Corps of Engineers  CDE! for
dredge and fill activities in estuaries and for
placen»nt of fill in the territorial seas.

In additicnr, ~404 c! of the CNA authorizes
EPA to veto specification of sites for dredge
and fill activities whenever EPA finds that such
activities will have unacceptable alverse
effects an water supplies, shellfish beds, or
f isher ice.

Finally, EPA's responsibilities for
prevention and control of oil arz  hazardous
material  Qn!E4! spills ba the contiguous zone or
territarial seas are described under r�31 of the
�4A. Under the National Contingency Plan,
established as required by ~311 c! �! of the
CPA, t!» U.S. Coast Guard is the federal actian
agency for spills of Onrsn to these coastal
waters.

Dumping of any materials  including dredged
materials! to the occam, contiguous zone, or
territorial seas is strictly regulated under the
MP%A, the Ocemr Dumping Act, as well as U.S.
cannrdtn»nts to the convention on the prevention
of nmrine pollution by dunping of wastes and

other netter, nore cnrnrrnrly kncwn as the randan
Dumping Ccnrventian  r,nc> . Ir»ineration of
liquid hazardous wastes is also regu1ated under
NPRSA.

AlthOugh EPA is responsible averall for
leading and coordinating implementation of the
NPRSA as shown cnr the chart, s3rninistratian of
MPRSA pragrarnS iS a Shared reSpOnaibility mnang
several federal agencies, including EPAr N3AAr
0!E, and the Coast Guard. In addition, the  X!I
nnrst do envirorm»ntal assessments and prepare
EISs during the deveIOInr»nt of lease-sale
offerings for offshore mineral and energy
develoInr»nt. So, clear ly, close coordination
and collaboration is needed mnang the several
agencies if we, collectively, are to neet the
challenge I described at the beginning of my
presentation.

NPRSA
HA!UR REEPCn4SIBIDITIES

EPA
a Site designations and nenagerr»nt  all

sf tes!
o Permit issuanoe for nondredged materials
o Research on envirann»ntal and public

health risks and control technologies
CI!E
o Ocean durrping of dredged neterials and

issue E»rmits for drrn9ged material dumping
NO@A
a Environmental nnrnitaring and research cn

long term effects
Caast Guard
a Crnrpliance nrrnitar ing and surveillance

EPA's regulations for implen»nting the NPRSA
address ocean dunping for final disposal of
wastes and incineration-at-sea for destructive
disposal of 1iquid hazardous wastes. In
addition, there are two distinct phases or
elen»nts of the ocean disInrsal progrmnr Sites
for ocean disposal nUst be fornelly designated
by EPA  i.e., by prarnrlgatian in the federal
Register ! as environmentally mx»ptable
Iaaatiane far SpeCified type s! Of rerate and
disposal n»thcd sg and permits nnrst be issued
for actual waste disposal, whether by dunping or
by incineration,

As part of the NPRSA "ocean ckmping"
regulatians prated in 1971, EI%, designated
141 duep sites on an interim basis, including 127
dredged aeter ial sites, 13 nandredged material
sites and 1 incir»ration-at-sea site. EPA was
sued by the National wildlife Federation  NNF!
in 1980 for nrrving too slowly an final site
designations. A "consent decree" rnas filed in
court in which EPA agreed to a schedule for
preparing 22 EISs and designating 46 affected
dumpsites. As shown on the chart, EPA has  as
of August 27, 1984! canpleted 15 EISs and
promulgated 16 final site designations. EPA is
also prrx:ceding, in rxxrperatian with the CDE, on
a schedule for designating sites not covered by
the !WP consent decree. Because nest dunpsites
are for dredged materials, the COE shares in the
cost of site designation field studies.
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Total Interim Site Designations ~ 141

-127 Dredged materiaL sites
� 13 Nordredged material sites

1 Incineration-at-Sea-Site

Site Designation Status as of August 27, 1984:

-16 Final DesignatiOns �5 EISs!
- 6 Proposed Designations
-10 Sites Dedesignated
-56 Sites under Evaluatlcn
-53 Sites Scheduled for Evaluation

Of special interest here are EPA's recent
actions on duzpsite designations for the New
York City  NYC! metropolitan area. On May 4,
1984, SEIZE published its tentative decision in
th. Federal Register to deny petitions for
redezignatiOn Of the NYC 12-mile Site far sewage
sludge disposal because continued sludge
disposal at the 12-mile site is inconsistent
with the MpRSA criteria and EFA regulations.
There is unreasonable degradation of the zmrine
envirmm.nt and a suitable, altecnative disposal
site exists. In that Sane Federal Imgister
notice, EI% pratmtlgated final designation of
sewage sludge ard industrial waste dump sites
within the boundary of the previously approved
 interim! %C 106-mile dunp site.

Applicants for ocean disposal pecmits,
either acean duzping permits or
incineration-at-sea permits. are required by
MPRSA to demonstrate the need for such
activities ard that there will be no adverse
effects on human health and welfare; biological
ccmzmtnities, shorelines, ard beaches; marirm
eeosysteua; Or alternative uses of the aCeans;and
also, that ocean disposal iupacts are less
adverse to the public interest than are other
disposal alternatives, including land disposal.
EPA's acean dtzzpistg regulations must be
consistent with requirements of the LOCI ard the
LDC has strictly prohibited several kinds of
mater ials fran ocean dumping. Prohibitinq
materials include radiological, chemical, mtd
biological war fare agents atd high-level
radioactive wastes.

ThiS Chart ShOwS that there were Seven
EPA-issued, special  i.e., three year! ocean
dumping permits in effect in 1983, along with
nine interim permits ard one research permit.
%>st of the dumping is along the est coast and
nest of it, in terms of tonnage is sewage
SluCk!e. The Chart alSO Shawm that abaut nine
million tons of ~ge sludge ard industrial
~astes were dumped  under EPA permit! during
each of the Last several years. These nuzbers
are very small by cozparison with acean disposal
of dredged materials. The CDE annually dumps
 Or issues permits for dumping! about 75 million
tons of dredged materials in the ocean,

It was EpA's inte~t back in 1977, consistent
with our regulatory provisiore� to phase out all.
ocean duelling of materials which failed to meet
EPA's detailed environzentaL impact criteria by
Decemtmr 31, 1981. New York city sue3 EFA on
this issue anLI, in 1981, 3udge Sofaer toLd us
that we must consider all relevant statutory
faCtors in MP~  not just our enViromzental
impact criteria! when determining whether ocean

dumping of sewage Sludge, Or any Other kmatea,
unreasonably degrades the environzmnt. KBA is
currently revising our regulations to be
consistent with the Sofaer decisio~,

EPA has also taken a hard look at our acean
dumping decision-making process in response to
the Sofaer decision. EPA published its currant
approach tO oCean dumping in the May 4, 1984
Federal Register, as suxmtarized on the chart:

Permit Ty!m 1981 1982 1983

mcantinued in effect ader cour t or
administrative orders

*~includes acid ~tee, cellar dict
 Canatr tz:tian!, woad inCineratiOn, and ChemiCal
wastes

ERA,eS APPR!ACR '10 OCEAN IXPIPIM

"�! The agency will, as an overall
pritaiple, protect the oceans from signif icant
adverse effects of tmste disposal!

�! In any specific case, the agency vilL
allow acean disixmm3. of a waste only if the
applicant can show that no practicable
alternatives are available that have less impact
on the total enviratztmnt; and

�! Pbr the long run, the agency will
actively encourage enviranzentally beneficial
approaches such as waste minimization,
recycllngp or reuse

EPA has established a task force to develop
umnicipaL sludge zmnagtscent guidelines undec
� 405 of the  XA. With regard to ocean disposal,
the agency is atteupting to characterize
different zenicipal sludges in order to
detecmine cxzzponents of the sludges and their
IatentiaL effects on different marine settings.

As I mentioned earlier, EpA has cd site
designated for incineration-at-sea, located in
the Gulf of Mexico. Another site is proposed
off the tK Atlantic Coast. EPA author ized, by
issuing a research permit, a "test burn" of
3.5. IS  four Ship LOada! Of liquid haZardauS
wastes in 1981 at the Gulf of Mexico designated
site. Although the test burn ceuplied with the
LDC technology-based requirements, there is
mnsrderable public concern aver whether such



incirmration of hazardous wastes adequately
protects the public health and enviroment. In
fact, at the request of Congress, EPA is
~sparing special regulations for
incineration-at-sea. Ne expect ta "propose"
these regulations in the Federal Register early
in 1985, and promulgate them about a year later.

@PA's ocean disposal research program
pravides necessary information ard scientific
tools foe evaluating wastes ta be ocean dumped
ar disposed of through ocean outfalls. A major
aspect of the research progrmn is the hazard
assessnmnt ~. This ccncept is based an
information required by the ocean disposal
permit program, for site character ization; waste
character ization ard quantif ication;
pre-disposal assessnmntr ard nrrnitaring. The
~ is generic in nature ard can be applied
to any type of waste ard any particular disposal
site.

'Ihe initial step in
an ocean disposal decision is characterization
ard designation of a disposal site. The
objective of site characterization is to ensure
an acceptable match between the characteristics
of a given site, and the characteristics of
waste types beirxj considered for disposal at the
site. Sinoe site characterization is a
pre-permit activity, it only involves
differentiation of waste types on the basis of
their source  e.g., dredged materials, sernrge
sludge, ard industrial wastes>. A series of
workshops wss held in February 1983 for the
deve~ of a scientific protocol for ocean
dumpsite designatiar. This protocol is now
under consideratian by SPA ard the Corps of
Engineers far use in their permitting progranm,

After a site has been designated for
disposal, a waste characterization process is
conducted for the specific wastes in each permit
applicaticrr. Wasbz mater ials are character ized
by those physical properties which determine its
fate ard trarmpart in the envirormrent, aid by
those chemical properties related to toxicity,
reeidue farmatirXr, ard biastinrlaticn. Reaearch
is currently underway to develop or revise
procedures ta better enable wastes ta be
evaluated. This effort will result in a user
manual for evaluating wastes proposed for ocean
disposal,

Hazard assessrs nt is a process which
provides the necessary data ard interpretive
franmwork frx estimating the probability of harm
to the aquatic errvirormrent. The principal
con6ronents in this process are exposure
assessnmnt and effects assessnmnt. Exposure
assessment consists of estimating the duration
ard intensity of contaminant exposure for
potentially inpm:ted biological caemrnities.
Examples of exposure assessnmnt research include
studies an the effect of current clirections 'on
ocean outfall mixing rates and the development
of a three-dinmnsional analytical rrodel for
predicting transpart ard fate of ocean dumped
contarninants at the tm!C 106-mile dump site.

Effects assessnmnt Consists of estimating
the responses of i~ biological casmrnities
in ternm of toxicity, residues, or
biostimulaticn. Research is being conducted on
the effects of pollutant interactions on
sediment toxicity ard on a rmrlti-species
flow-through aI6rroach to predict ecological
inpacts of dredged material disposal. Research
an the use of a thermodrrnamic model for
prediC'ting the nmxlrmml cantamln&rt
bioaccumulaticm fran sediments ard sewage sludge

is very prcmusing, Hazard assessments are
intended to be sequentially tiered; that: is,
information frcm each level of testing is
evaluated to determine if additional information
is necessary to arrive at a disposal decision
with a prescribed level of confiderxm. Tiered
haxard annennment praaedureS ar'e Currently under
developnen t.

If a positive dis x>sal decision is made, or
a ~ 301 h! variance ls granted, pre- and
post-disposal monitoring activities are
initiated for the purpose of verifying the
hazard assessment predictions. The scope of
these activities is defined by corditions of the
5 301 h! rrudif ied permits.

KPA ocean disposal rrwrearch is closely
coordinated with other agencies to eliminate
duplication of effort and assure the best use of
available rmrources. For exanple, EPA is
participating in the aquatic  xirtion of the
U.S. Army Car m of Engirmers Field Verification
Program  FVP!. 1%e dredge site for the FVP is
Black  krak Harbor in Bridgeport, Carnecticut.
The averall objective of the aquatic prrtian of
the FVP is to use dredged material clisposal as a
case strdy for in6rlenmnting the hazard
assessment strategy, The disposal of
dredged-material in Black lkrck Harbor started in
the spring of 1983. The study will cxxrtinue for
a period of three years.

EPA has also worked closely with �3AA in
the preparation of site characterization reports
related ta designation of the New York City
106-mile ocean duniping sites. EPB and the
National Mnrirm Fisheries Service collaborated
on the update of the l.06-mile site
characterlzatron Lepart and EPA Cantcibutecl ta
the RNiA/!glFS physical oceanography report an
the area.

Just as EPA, the COE, and NOAA ase mtively
lenmnting our respxrsibilities rxder the

NPRSA, the Coast Guard is mtively nonitaring
and ensuring carpliance with ocean dumping
permits. In 1983, for exan6rle, the Coast Guard
received over 4100 notices of scheduled @raping
operation and conducted 189 surveillance
missions. EPA, in 1983, took civil enfbrcenmnt
action against two rancoonpliers that were
referred to us by the Canst Guard.

In addition ta EPA's "action"
responsibilities under the CNA ard MPRSA for
regulating ocemn discharges, ocean dumping, and
incineration-at-sea, aur related
reeponsibilities under CERCLA ard %3m are of
interest here. These two statutes are fairly
similar in purpose and objectives; the primary
distinction being that RCRA regulates the
manufacture, transpor tation, and disposal of
hazardous materials, in the present tense. r6rat
to do about the envircrrmental arxl pub1ic health
problems associated with atnmrdonrd hazardous
wmste sites is the regulatory jurisdiction of
CXRUA. A direct link between theSe twO
statutes is that offsite din meal af nmterials
fran abandoned hazardous waste sites nLrst be at
a BDK ag>raved faci1ity.

Of particular in6rortance with respect ta
CKRCIA, EE% is responsible for managing several
superfund sites in coastal waters that are rxr
EBk's National Priority List for aontairmrent
and/ar cleanup. Included are Camrmncenmnt Bay
at ~, rrrashingtan; The Hrdson River Estuary
site  ICBs!; and the New Bedford Bay site at New
Bedford, rirass. Implementation decisions on
these and other abandoned hazardous rerste sites
in OS coastal waters will have a profound
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influence on the uses ard usefuiness of the
affected waters,

At this point, I need to observe that KPA
has made a substantial crzrinitment toward
improving, maintaining, or enhancing the quality
of the nation's estuaries. This corrsritrrmnt is
our initial respnnse to growing evidence that
chronic abuse of our nation's estuaries is
finally taking its toll on this tremendous
national resource. An important consideration
behind this corsmitment is our recognition that
we are in a position to transfer the
experiences, knowledge, and procedures fran the
rzrgoing Great Mkes Program ard Chesapeake Bay
Progrmn ho other major estuaries. Initially, we
plan to focus on Puget Sound, Long Island Sound,
Buzzards Bay, and Natr~tt Bay. In
cooperation with state and local authorities, we
will quantify the pollutant loads for these
water bodies, assess their eftects on the
overall ecosysten, and recorwerd priority
polluticzr ccetrol trade-offs among both point
source and nonpnint sources.

A master envirorsrenta1 plan will be
prepared for each estuary which will provide the
strategic framework for inpr'oving, maintaining,
or enhancing efrvironmenbal resources by
targeting available technical ard funding
assistance to state and local governments for
controlling the ranst critical pollution sources
affecting water quality and natural resources.

I need to emphasize here that we are
ccrsnitted to strategizing and controlling
pollution sources to achieve envirorzrmntal
results rather than to further study
relationships between estuarine water quality
and beneficial uses of the estuaries. Also, EE%
will cooperate very closely with other involved
federal agencies on this effort; in particular,
we will cooperate with 16AA to rzrderstard the
status and trends of estuarine fisheries and the
caurx:-ef fact relationships between pollution
control and expected improverrmnts in the fishery
r esources,

In closing, I wzrnt to reemphasize the
importance of the challenge facing all of us
regarding the use and protection of our oceans
and coastal waters; also, the irrportance of
close coordination and cooperation rxrt just
amrzrg the federal agencies but among all major
elements of the public and private sectors to
rrmet this challenge.
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In this last section which will discuss the
application of modeling to the negotiaton process,
there are three questions which are of some
iaterest to me.
I! What ia the optimal nix of parties, issues, and
information necessary to achieve a good outcome,
What kiad of parties do we want to have? What kind
of issues do we want to discuss? Aad what level of
informatioa do we need to have7 2! How does one
get the attention of the decision maker in
achieving this appropriate mix? 3! How do you
effeCtively transfer inforrsatioa to decision makere
in order to get a resolution?

The a ro riate mix of r ties, of issues and of

parties. Today, it seems everyone wants "to
negotiate," to find a way for all parties in a
conflict to "win" something. There has been some
skepticism about the role of the judiciary in the
process but I suggest that they, ia fact, seek
exactly the same thiag as the other major
governmental players � the legislative and the
regulating agency. The judiciary too seeks the
appropriate mix of par ties, issues and information,
although their approach is necessarily taken ia
legalistic terms. For instance, to decide who's in
the case, who's on the bus, and who's not on the
bus they use joiader, intervention, and class
actions.

Let me use a case I know involviag the judiciary,
Currently, I'rs a special master ia a federal court
case for the western district of Michigan involving
Indian treaty fishing rights in the Great Lakes.
The competing, interests included various members of
tribes reeogaised by the federal goverament,
aon-treaty commercial fishermen end sports
fishermen, the state of Michigan, and various
agencies of the Vnited States government. The U.S.
Department of Justice filed suit on behalf of the
Indians against the state of Michigan because
Michigan waa allegedly regulating the resource, the
Great Lakes, ln a way that was inconsistent with
the rights of the tribe. lt is up to the court to
decide who has a legi.tieate claim, What do you do
about the tribe? Are they legitimate parties to
the ease7 What do you do about the non-treaty
commercial flshermea? Are they legitimate parties
to the case? What do you do about the various
sports fishing groups? Are they legitimate parties
to the case? Courts regularly rule as to wlrether

these kinds of parties caa, in fact, intervene aad
come within the bosom of the court for some type of
adjudicati.on.

Issues. A court constantly tries to seek out the
appropriate issues that should be decided. Should
it decide the leasing issues first7 The devices it
uses are items like bifurcation: should it decide
one thing first, and then go ahead and decide
something else, or should it look at everything at
the same time? ln the Indian treaty rights case,
the original federal judge decided to sever the
single issue of whether the tribes have a right to
fish in the Great Lakes, If they did not have a
right that is different from the right of the
citixeas of Michigan, there would be no ease . The
judge decided the tribes had a right to fish in the
Great Lakes, The case has now reached a second
etage, where the tribes have moved for allocation
of the resource. They have asked the court to tell
them where and how they can fish. The courts, then
are actively engaged in selecting which issue is
appropriate, at what time, in what combination.

Inforsetion. Judges have changed their role models
coasiderably over the last 15 years because of a
marked change ia the type of public litigation.
Judges used to be vie~ed as umpires, calling balls
and strikes. The judge 's role was not to do much
of aaything until the parties brought an issue to
the court to be resolved. How they are active csee
managers. They actively try to assist the parties
to reach an optimal level of information
gathering. Litigators tead to believe that the
marginal value of information is infinite, that
each new piece of information in litigation carries
the same value as what has come before. Judges are
now curbing, that flow of information somewhat, by
restricting numbers of iaterrogatories, by limitiag
numbers of depositions, by ordering discovery to
take care of this information first aad other
info~mation later on. They are appointing experts
where it seems tNat the parties could benefit from
having access to aeutral Information.

Judges now are being instructed in the variety of
supplemental dispute resolution techaiques
discussed here. Iu the new Manual for Complex
7itigation, they will be instructed to use a whole
menu of techniques that can complemeat the
litigation process in assisting parties to reach a
negotiated result. Hiaety-two percent of all cases
Filed are settled.; eight percent are tried. A



major proportion of those which are tried tend to
be highly politicized issues. Judges are Eocusiag
on these in an attempr co devise mechanisms to have
the parties work these issues out which are best
solved by compromise. Increasingly, many are
willing to experiment, So it may very well be,
then, that one can argue fairly persuasively that
all of the players are interested in the
possibility of joint gains, of working together to
get that "good outcome," The judge should be
viewed as a potential resource ia Eindiag and
utiliziag dispute resolution mechanisms,

Cainin attentioa of the decision makers

The second kiad of problem is getting the attention
of the decision makers. It is easier for a judge
or court-appointed special master, who has some
'power. But sometimes even then, it is very
difficult to get an individual to focus on
negotiatioa rather than on Litigation, because that
is where people have the most experience.

C ommunic a tioa

The third eoaeern is. how can we communicate? Hcw
can we put together a level of communication, in
terms of form aad substance that will be helpful to
decision makers, once their attention has been
gained? There are some real differeaces in
cognitive styles of the various players. By
pitching iaformation at one level of abstraction,
it may completely go by the Intended target.
Technical or scientific experts who testify during
trials feel a sense of frustration when trying to
explain something to a fudge or a jury, and all
they see are glazed eyes. Ltsing psychological
testing approaches  most notably the @ayers Briggs
test!, recent research suggests there are some
identifiable differeacee in cognitive styles. Take
for example, middle management people as opposed to
top management people. Research suggests in part
that middle management people tend to make problems
more complex. A middle management person asked to
select a site for a new pleat Kinds out about the
water and the land and the taxes aad the education
and oa and oa and on. The top Level, the deeisioa
makers, oftea times tend to think in more
reductionist fashion. Their fob and habit is to
narrow that complexity down to a very small number
of factors with which they caa deal. Judges tend
to be the same wsy. Somehow or another, they have
to reduce it into a form that they can use to make
a decisioa.

Given these three problems, given the suggestione
that have been made to you about some understandiag
of conflict resolutioa, it seems to me that
modeling may have potential application towards
solving some of these prebless. It may very well
be that instead of the add-on strategy suggested by
Susskind, that you might have aa add-iato strategy
by adding a modeling type of process that would
assist the parties ia determining what the
appropriate mix of parties, issues and information
might be, assist in getting the attentioa of those
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Advances in the technology for the
exploitation of the resources of the ocean
made dur ng the 1960's made the exploitat ton
of resources on the ocean floor beyond the
jurisdi.ction of any nation a very real
possibil ity. Thus, almost a century af ter
their discovery, polymeta 1 I tc nodules
 accumulations of manganese and other metals
that cover parte of the deep ocean floor!
became more than scient tf ic curiosities
they became potential ly valuable
commodities, This potential, and the rising
interest of developing countrtes in
improving their ovn economic condition, led
the United Nations to deem these resources
to be the "common heritage of mankind."

It wasn't unti l the Thtrd United
Nations Conference on the 1 au of the Sea was
convened that it became necessary to define
what vas meant by "common heritages" Mould
seabed resources be developed by private
f irms or by a single supranational
organization? How would revenues be
col lected and distributed? These and other
questions took on increasing importance as
ocean mining became the keystone for
developing state approval of the rest of the
Convention, a convention for which the
United States sought near universal
acceptance to ensure that its other
prov isions would become customary
international law regulating the behavior of
a 1 1 nations.

within the arena of the negotiations on
seabed resources there were a number of
separate issues to be resolved ~ Some were
approached through the normal give and take
of conventional negotiaton,, but one issue
proved to be too stubborn for conventional
means. On the f inane la I aspects of deep
ocean mining, not only did industrialized
and developing countries differ in their
interests, they differed in their basic
assumptions as to the profitability of
seabed mining. These differences were too
wide to be bridged by simple trad tng of
concessions. Instead, ter hnical and
economic analyses were used, f irst to
develop a common set of assumptions; second ~

to identify possible areas of compromise; and

second, to express rhe costs and benefits of
possible compromises in terms of the
inter'eats of the par tici pants. In the end,
the financtal provisions proved to be one of
the most successful of the many components
of the seabed negotiations, and, in the view
of 'key par ticipants tn the process, the
computer model that produced the technical
and economic analyses was crucial to that
success.

BACKGROUND: THE NPGOTIATIONS

A confluence of interests of the
supe rpovers  interested in restricting the
trend toward extension of national
jurisdiction seaward!, developing coastal
states  interested in maximizing the
contribution of ocean resources toward their
national development!, small industria  ized
nations  who wanted to establish fishing.
pol lution, and other regulationS that woo id
be recognized and respected by all other
nations! and a variety of other nations vith
varied interests led to the third attempt to
establish a universal ly recognised law of
the sea. The Third United Nations
Conference on ' he Law of the Sea was
arguably the most complicated negotiation
ever undertaken, comprising over 150
nations, over 1000 degegates, spanning eight
years of formal negotiat ton snd several more
years of preparation.

The Conference began its subsr ant I vs
work in 1974, and by 1977 many of the
critical issues vere resolved, in principle
if not in detail, Hovever, commitment by
developing countries on these issues rested
on the negotiation of an agreement on the
exploitation of the resources of the deep
ocean floor.

Polymetal lie nodules, which at the time
of the Conference were the only seabed
resources that had shown potential for
economic dave la pment, are sma 1. I, lumpy
accumulations of manganese and iron oxides.
Such depost ts are found in many parts of the
ocean, but in one region of the Pacific
 Figure 1! the accumulations are enriched in
nickel, copper, and cobalt. Spurred by
thoughts of the potential value of the
metals contained in nodules, the developing



Figure 1.-- Locetion of Principal Iwiodule Resources
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nations, acting through the Group of 77  a
negotiating group established in the U.N.
Conference on Trade and Development which
had grown ro over 100 members by the time of
the LOS Conference!, made the resolution of
the deep seabed resource issue their quid
~ro guo for agreement to the rest of the
Convention.

On the domestic front, as the
navigation, fishing, and continental shelf
issues were resolved, American mining
companies became more vocal in defense of
commercial ocean mining interests and In
opposition to the Group of 77. 1n 1977, the
U.S. and other industrial ized countries
found themselves in a near impossible
position of at tempting to reconci le
industrial ized and developing nations
obj ectives regarding seabed mining that
seemed to conflict at every turn. In order
to focus on the most important and dif ficult
issues, the Conference established three
special negotiating groups on seabed
matters: one on the system of exploration
and exploitation, another on the financial
arrangements for exploitation, and a third
on the structure of the Assembly and Counci 1
that would govern the application of the
Convention to seabed resources.

Ambassador T.T.S. Koh of Singapore was
selected ae chairman of NG-2  the
negotiating group on financial
arrangements!. The work for this
negotiating group appeared to be
particularly difficult for two reasons:
first, the results would be explicit -- no
amount of diplomatic language could hide the
cost that na t iona and companies would have
to pay in an agreement, and second, to many
observers it appeared to be a zero sum game,
where the gains of one side would be at the
expense of tbe other.

Work in the first year of the group was
spent in laying the groundwork for the
negotiation. The United States ~ India and
other nations presented opening positions
that seemed to be based on differing
assumptions about the economics of deep
ocean mining ~ so Ambassador Koh began a

process of education for himself and the
rest of the members of the negotiating group
into the detai 1 s of ocean mining, with the
hope of narrowing the range of disagreement
about the potential profitability of mining
and of ident  f ying areas that could lead to
c om pt' o mise .

By early I 978, the negotiating group
had become extremely knowledgeable about the
economics of ocean mining. In addition, the
group had identified a number of components
of the financial terms that could be
considered in the negot iat iona. St i I I,
there were disagreements about the 1ike1y
profit of ocean mining, resulting in
continued support of proposals at the
extremes of high and low levels of taxation,
The negotiations were dif f icul t because
there was no means to analyze and compare
alternative proposx le. Further, by
identifying the many components that could
be negotiated, the negotiating group
appeared to have made the ef forr even more
formidable.

Without a means to reduce the gul f
between the aesumpt fons of the members of
the negotiating group ~ the financis 1
negotiations were in danger of becoming a
rigid and unproductive contest between
developing snd industrialized coun tr fez, It
was in this setting of apparent stalemate
that a new source of information on deep
ocean mining was introduced. A report of a
research project conducted at the
Massachusetts institute of Technology wss
re leased and dist ributed to Conference
participants. The report, A Cost Model of
~De e 0 c e a n M igni n a n d As s o c I a t e d ~Re u 1 ~at o r
Issues, provided a means to move away from
the adversarial situation that had been
developing toward a more cooperative effort
to seek agreement.

The madel of deep ocean mining
developed in the HIT report is simple in
concept. It consists of a technical
description of the elements of a



A Description of the NIT Nodel

I'hs NIT Nods I ia a computer simulation of the economics of a hypothetical deep ocean
mining system designed to col lect po lymeta I I ic nodules from the deep ocean f lour and process
them to produce nicke I, copper and cobalt. The bas ic design of the system is based on
company proposals, patent descriptions, analogies to similar systems and equipmenc, and
engineeriag analysis conducted by the NIT investigators, Conventional pracedures for
updating equipment prices, adapting estimates to differeat scales of operation, estimation
of engineering fees and contingencies, and other costs are incorporated into the model ~
Four majOr technical sectors are described: pre � production activities of research,
development, prospecting and exploration; mining; sea transportation; and meCal processing.
In turn, each sector was divided further into major systems or items of equipment. The
estimates of pre � production, capital and operating costs ars aggregated for uss in the
financial analysis section of the model

The financial analysis section ellocaCes the costs aad expenses over the pre-
deVelOpment, deVelOpment and aperatiOn phaaea Of the prajeCC. It alSO Calaulatea the annual
revenues based on assumptions of metal content of the nodules, metal recovery efficiency af
the processing plant, and market prices for the recovered metals. Based on the annual
expenses and revenues, Cbe model calculates payments Co the International seabed authori ty
and federal income tax paymenta ~ The net cash f'low far each year is calculated from
revenues, capital investmsnr., operating expenses, payments to the authority, and federal
taxes.

The final step, and one of the most important from the user's viewpoint, is the
calculation of the simulated project'a overs I I pra fit ability. Nany financial measues are
used by business analysts ta measure the performance of firms, each with certain ad v antages.
Two measures are calculated by che NIT Nadel: net present value  HPV! and internal rate of
return  I.ROR!. These measures are similar in that they both recognize the "time value of
money." That is, the idea that a dol lar of benefits received some Cise in the future is of
less value than a dol lsr received now. In calculating either measure of profitabi 1 ity,
future benefits are reduced by a factor known as the "discount rate", which is similar ta an
interest rate. For example, for a discount rate of lO percent, the value of a dal lar
received a year from now would be equal to SI/�+ I! or 9l cents. In calculating the HPV, a
discount i'ate is speci f I ed and the sum of Che discounted bene f i. s is calculated. The [ROR
calculation is somewhat similar, except that the computer makes repeated calculations to
determine the discount rate «t which the sum of the discounted costs and revenues ars equal
to zero, Although both measures are calculated by Che sodel ~ the IROR is general ly
preferred because it does noC require the somewhat arbitrary specification of a particular
discount rate  which some observers fear cauld be taken to represent a fair, al 1owabls or
su f f ic ient profit!.
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representative deep ocean mining syscem, an
analysis of the costs of building and
operating the tsrbnical system, and an
analysis of cosCs and revenues over time CoIproduce s measure of profitability.

Thc complexity of che model l. ies in its
technic r I detai! and adaptable structure.
modeling an operatian Chat has never been
built tu a cha1 lang ing task, and the ocean
mining syatem Veil repreaented thia
chal lengs. Flowever, by drawing from the
general descriptions provided by the ocean
mining companies, fr om patent de seri pc iona,
and from academic analyses of nodule
composition, distribution, and other
fear urea, it was possible to break much of
the system into components which were
comparable to technology in use in offshore
oil production, marine transportation,
mineral processing and other disciplines.
Through the uss of established cost
engineering techniques, costs of existing
processes and equipment vere scaled and
modified to represent the components of the
ocean mining system. The financial analysis
was a conventional discounted cash flow
calculation, but ir allowed for changes of
the scheduling of operations, of the
national and internet Canal systems of
taxation, and of the assumptions about the
behavior of metal prices.  Sss box below for
a description of the model in greater
depth.!

The final result of these complexities
was a "black box." In one end, assumptions

as to technics I design, mineral resource
distribution, metal prices, taxa ion,
scheduling and other factors were entered,
Out the other end came a measure of
profitability, the internal rate of return
  IROR!,

The hilT Node I began with rather modest
expectations. Growing out of an
experimental course in law and engineering
sponsored by NIT and Harvard Lav School, it
was developed as part of a graduate thesis
examining the ef fects of regulatory
constraints on the investment decision~ of
companies regarding deep ocean mining. In
the early stages of planning it was found
that the generalized coat estimaCes prepared
by indusCry and by the US government vere of
little use fn evaluating corporate
investmsnt decisions and of even less use in
evaluating ths effects of regulatory actions
on those decisions. As a result, a
significant amount of work was devoted to a
detailed description of the teChnOlogy of a
deep ocean mining operation, evaluation of
rhe rosts resulting from the particular
tachna logies chosen for development, and a
f inancial analysis of tbe costs and
potential revenues over time in order to
produce a measure of profitability.

Qttbout a research budget, the
calculations were made without the use of a
computer and took over a day to complete.
This proved ta be a serious limitation on
the model's usefulness, but as the research
was in progress, the National Oceanic and



Atmospheric Administration  NOAA! took
notice of the model. Through the Ses Grant
program, ÃOAA contracted NIT ra expand the
model and convert Lt tc run on on the MLT
computer facility so that the effects of
changes in r.he mode I's assumptions, both
technical and policy-related, cauld be
te st ed quick I y.

A draf t report on the MIT model, wf th a
detailed description af the modeL  including
its structure and al 1 of its variables!, was
de Iivered to NOAA in February of 1977. The
model was circulated to government agencies
and outside experts far comment. Encouraged
by the initial round of comments, NOAA asked
NIT to participate Ln a workshop Ln which
industry experts were asked to crftique in
deprh the technical and fi,nsncial aspects of
the model ~ Ln addition, the graf t report
was circulated to s growing circle of
reviewers, With the results of the workshop
snd the outside review in hand, NLT modified
the model to take the comments into arcount.
In addition, tbe results of other NOAA
cantracts that evaluated the land � based
processing plant and the nodule
transportation system were made available to
MLT. The new informatian wss careful ly
evaluated by NIT and, when it of feted
improvements aver the earlier assumptions ~
tbe model was modified.

In addition to the critfques of the
model's assumptions and structure, NOAA
sponsored several presentations of the NIT
Model to representatives of the Departments
of State, Commerce' Interior, Defense, snd
the Treasury and of several Congressional
committees to identify areas that could
serve as topics for tfmely application of
the model to public policy issues. The
model was evaluated for its sensftivfty to
changes in tecbnir;al and political
assumptions snd, in Narch, 1978, the revised
model, with detailed explanations snd
sensitivity analyses, was published and
l'e leased to the pub lfr.

USE OP TllE N IT MODEL IN T ILY PI NANC LAL
NEGOTIATIONS

As Lt was original Ly formulated, the
M IT Model was to be a planning aid to the US
Government fn the developmenr. of regulations
for the management of American a< ean mining
companies. Lts prfncf pal purpose was to
identffy the regulatory actions that might
significantly reduce tbe attractiveness of
the favestment from the corporate standpoint
and to compare those ef fects with those
resulting from alternative types of
regulation. However, a copy of the first
review draf t af the model was sent to James
K. Sebenius in the Of f ice of Policy in the
Commerce Department. Aa an economist
invalved in the financial negotiatfons at
the I,aw of the Sea Conference, he recagni zed
the value of the model ss a tool for
f1 lustratfng the details of complicated
systems of taxatfon and comparing the
ef fects of alternative proposals. Af ter the
potential value of the tsode I was brought to
the attention of Ambassador EL I for L.
Richardson, then Bead of the US delegatfon,
the mode l was used to analyze the e ffect af
variations of royalty rates on project

prof il el i I i rv. Tl e lies hetwren ltTT a»rt the'
TAS RPI Pgst fan hersme c1aser when ul.
Se heni» s I e F t t he  'omme rce Department tn
at trad Mar va rR Graduate School where 'he
bet'erne rr CanSul tant rn lhe trrTT Vra»p. Cane
after, one of thr MTT st'aff left to Tnfn the
Of fire nf >of iry fn Aeptrrtment nf commerce.
This Inlermfngi i»F af staff ensurerl that the
MTT mnde I wss kept ln tune wf th tire needs af
the government, particularly those of the
LOS Relr gatian.

Tmprnv I ng t he Unde re f andi ng nf Acean ~fr Inf n

ln ] ste 197H, the rale of the MIT madel
beg'an to change f rom a to»i of the I'.g.
government tn a servant of the Conference ns
a whale. As rlevelapeR snd Revelnpiny
cnunrrfrn maRe seemingly Incompatible
prnpasslv fnr the finsnrfa I terms for
errp Iaftatfan, Amhasssdor Vnh sought fnr a
means rn move lie nepnt ist ians farws rR. The
MIT model appeared to offer the npportunfty
to give rhe prish he »arden A I thnugh nti 1 I
r'reei ving I inane faf SuppOrt fram the Af fice
of Ses 1:rant, «TT a»R MAAA, at Ambassador
tt 1 c h s r d s n n ' s r e c o mm e n rl a t f a n, marie the nr a R e 1
ave 1 I eh I e For use 'hy the I,AS I'.a»ferance.
ttef nre I t raul R hr put rn use, I'nwe ver, I t
hsR tn he arrrpteR hv the Conference
parr i< faints. Par t'his ptrrpose, s workshop
wtrs heIR at wl ich the "tIT t earn descril eR t'hr
mode I f n Retai I, f 1 lust rated its rrse, and
a p e n e rl r h e f I o a r For n u e s r 1 a n s s n rt comments .
To a vnirl the appearance of premst»re
sccepranre, r'hr Saturday workshop wstr he1rl
off of ltrN grounds under rbr' auspices of
the Neprrine t roup  s group af Church
organizations that feei lftated the
negntfat fans!. Key representatives nf
developed and developing countries a»R nf
the ocean mining indrretry Were Inyftedr
Af trr s F»11 day of detaf I erl present st fans
hy the MIT staff, includfng a Iong nuestion
snd answer period, most psrtfcipsnrs were
favorab ly impressed 'hv the 14 IT Model and its
rleve lopers. There wss some criticism was
voiced hy representatives nf the Furnpenn
ocean mining indostrv, in part reflecting
concern over an independent source aF
f n format f on about t'heir operations.
ltnwever, rhr effect' oF the indrisrrv rnmments
and tbe responses hy the MTT team wss to
he I p eon vi sr r the rlr'.vr I oping country I rsde rrt
that, In spite nf fts It.g. origins, the MIT
Marte l would nnt he hi srreR against t hei r
i~terests.

The wnrkshop af sn provided the f frat
opportunity for spplieatian of the model
when Amhrrssrrdor Fvensen nf Norway askerl MT 1'
ta evaluate hfs proposed ffnsncisl
provfsfans. Although nat planned as part of
the workshop, MIT hed tested the Evensen
proposa I. Upon hearing the res» Irs of tt e
analysis, Ambassador F vensen thanked MTT for
the work and indi str rl 'he wo»IR»se the
results in reformulating his proposal.
Acceptance hy Ambassador Evensen, whn was
hi gh ly respe cterf by Revel oping country
representatives for his serious efforts to
reach a compromise, sealed the apprnvs] of
the MIT Madel far uar as a tool in the
negotiations.
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The participants in the negotiations
had different expects ians about the
pt off tabi 1 ity of deep ocean raining and
different objectives far the fi nancia 1
provisions. Developing states had
confidence in the high profitability
scenarios while the ocean mining countries
put emphasis on-tbe cases of margins 1
profitability. The interests of the
developing countries lay in ensuring a high
casuist I.ve payment by an ocean mining
project  without regard to the timing of tbe
payments! and the industrialized nations
worried mare about the profitability of the
operation  which put emphasis on maintaining
high i.ncome during the early years of the
project!.

The NIT Nodal was adapted to capitalize
on the Tiif ferences in expec tat ians and
objectives. Pi rat, a variety of scenarios
were developed to cover the range of
projections of future profitability.
Secand, a subroutine was incorporated that
modelled a general system of taxation that
included the components identif ied earlier
in the discussions in IIG-2, i.nc!.uding profit
sharing and royalties, application fees and
minimum payments, depreciation allowance for
capital goads, and oCher facrors. This
subroutine allowed the mode 1 to analyze
complicated systems that inc luded
progressive taxer ion based on annual return
on investment, variations of the fraction of
proceeds attributable to the mining

operat Lon alone, and taxatton rates that
wou1d change due either to a time or
profitabit.ity. A compact version of the
model incorporating these features waa
developed for use on an Apple II computer
that was mai.ntained by the members of the
NIT team who had joined the U.S. delegation.
The results of anal yses conducted on the
compact version of the Node t. were made
available to the sponsors of proposals
submit ted to NG-2.

Over the I 977-79 period there were over
a dozen significant proposals an the
financial paymenrs for seabed mining. The
progresa of these proposals toward the final
comnromf se is il lustrated in Pi gute 2. As
il lust rated, tike initial positions we re ver y
far apart in 1977. In early 1978, in part
due ta the growing understanding of the
economics of ocean mining, r hat res u I red
f rom the cooperative work between the NIT
team and the UAS ~ law of the Sea delegatiOn,
the industrialized countries began to move
away fram their extreme position, By late
1978, through use of the model, Ambassadors
gveneen and Koh were able ta develop
innovative proposals whose effecC on
profitability was much lower than the
earlier Indian proposals, and whose total
contributions to the Seabed Authority were
greater than the proposals by the
induetrialized countries. Developing cauntry
resiscance to these propose ls began to
diminish as the model was introduced to the
Conference participants and the delegates
had the opportunity to study the NIT report
and talk with the authare.



Table 1. -- Structure of the klf xed System of Ff name 1 el Arrangements

500 >000
..1,000,000

Application Fee........ ~ ~
Ninimum Annual Payment

Royalties and Revenue Sharing Nased an Tvo Period Structure

Revenue Sharing
 Nining Income

Step 2
42.5%
50%

Rates
Only!

Step 3
50%
70%

Royalty Rates
 Total Net Revenues!

Step 1
35%
40%

2%
4%

First Per fad
Second Period

SWitChOVer tO Setand PeriOd: ReCaVery Of 110Z Of Investment  COnetanr. dOL LarS!

Return on Investment  ROI!
Income Subject ta Sharing:

Annual net revenues divided by development costs
Gross revenues lees operating coats, depreciation,

royal ties and fees to che Aut hor it y
10 year perfad, straight line method

f ng: Ratio of mining Cases to Total Costs,
with miu fmum ratio 1 imf ted to 25% ~

Depreciation:
Income Attributable to Nin

Third Conference on the lav of the Sea, ~Re art af
l.>r C >l l. > t> ~ll kt ~ ~C

Source; United Nations
Ne atiatf one Beld ~b the C
21 A CONF.62/C ~ 1/L/26 21  August, 1979!
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It was during the resumed session of
the Conference in New York in 1979 that the
model wse put to use as an analytic tool.
First, the United States presented a
detai led critique of the financial
provisions developed at thy precediug
session of the Conference ~ Using the HIT
Node 1 to examine 14 scenarios based on a
variety of sesumptione of costs, revenues
and other factors, the analysis illustrated
that the provisfone put a relatively higher
financial burden on marginally profitable
minfng projects than on highly prof f table
cases. Ae a resuLt, rhe U S. suggested that
tbe system be modified to be more
progressive by reducing the burden on lov
proff t operations vhfle fncreasfng the
payments required in high profit cases.

The compact model was also used to
conduct an analysis of the Norwegian
proposal made during the Nev York session.
This analysis was distributed by the former
members of the NIT Team fn r.heir ovn
capacity rather than as members of the U.S.
delegation and it refrained frNIm
interpretation of the results. Nowever,
tbs anal ye f s cleat' 1 y shoved the proposal to
be more progress f ve than the ear Lier Geneva
proposal, chereby meeting, in part, the U.S.
recommendations.

Discussions in NG � 2 then turned to the
specifics of what would become the final
campromi.se. At the request of the expert
staff vorking under Ko h's direction, scores
of possible compromise formulatione were
evaluated on the compact model  by prior
agreement with the U.S. delegation, tbe
res ulte Of theae anal yeee Vel'e Submi tted
only to the Roh group!. When the anaLyses
on the compact model narrowed dawn to
several possible formulatfans, NIT vas asked
to conduct the final tests on a group of sfx
scenarios selected to illustrate the effects

of the proposals an cases of interest to
both indus tri a 1 ized and developing
countries. The results of these analyses
were used by Ambassador Koh and his group oE
exper ts to select the Lr recommended
compromise. The NIT results were also
included in the report to the Chairman of
Committee I to exp! ain the ef feet s of the
proposal to the Conference participants.

Koh's compromise wss the culmination of
a process chac resulted in increasingly
complicated proposals designed ro reso 1 vs
specific problems identified by various
countries. The proposal included an initial
application fee, a royalty on gross sales of
metals from nodules, a progreeef ve profit
sharing system whose marginal payment
fncreased for higher profit levels on the
mining  but not processing or transportation
activ itfes!, s two stage schedule of rates
Eor bath royalties snd profit shari.ng which
was triggered by the recovery of investment
with interest, and minimum rates Eor annual
paymenrs and for the attribution of profit
to the mining activities. The detail s of
these provisions are summarized in Table 1.
The assumpr.irma used in the scenar ioe and
the sf Eects of the compromfse proposal on
return on investment and payments to the
Auchority are shown in Table 2.

Although the negotiations on the lav of
the Sea Convention continued for three more
years, the system of taxation negotiated in
NG-2 remained unchanged sf ter the close of
the 1979 session. Perhaps che greatesr.
tribute to che success of the negotiations
in this area is that when the United States
conducted its year � long review of the
Convention, vhfch resulted in a laundry list
of desired changes, the financial provisions
were nat brought up as a subject for change,
nor, in the contentious atmosphere that



Table 2.--Economic Scenarios for Analyses of Deep Ocean Hining
 millions of dollars!

Variables Used in Test Scenarios

Ann»a 1
Price

Inflation

Initial
Re v enues

Capi t a 1
Cost

Operating
Cost

Research 6
Dev e 1 o parent

Scenario

226.5
226 ' 5
258.2
348-5
348.5
348.5

O.OX
L.OX
O.OX
O.OZ
2.5X
2.5X

604. 9
604 .9
493-1
616.3
616 3
493.1

150
150

50
50
50
50

123,00
123900
100.55
138.75
138.75
100,55

A B C 8
P

R �lt I ~AI I th Pt 1 ~tt ~pt

Cumulative Payments
to the Seabed Authority

 millions of dollars!

Internal Rate
of Return

With
Payments

WL thour
payments

Scenario

$258
$429
$574

$1015
$1792
$1964

6.1Z
8.6Z

13.8Z
19.5X
20.2X
23.9Z

790X
9.8X

15.4X
21.7Z
22. 3X
26.6Z

A B C D p
All scenarios sre based on the baseline case of the 1978 HIT Hodel with
two modifications: equity investment is raised from 50 percent to 100
percent and the production lifetime is extended from 20 years to 25
years. Al 1 costs are expressed in 1976 dollars. Initial revenues are
based on metal prices during f irst year of the pro!ect: revenues in
Later years wL11 be higher if metaL prices rise at a rate higher than
capital snd operating cost sh

2 ~: P I d M t.l � tbl d C f ~ th* l I th A, ~Rt f
t I II ld ~b tl Ch 1 d th* C di t. 2 th*

~gk1 ~G* I 21 �/CO~MP.62 C.I/b/26, 21 A g I., 1919!.

SUHHART

resulted from the change in the U ~ S.
position, did the developing countriee seek
to reopen the financial pr'ovisions.

T' he NIT Mode I pl eyed and important role
ae a facilitator of the negotiations on the
f inancial arrangements for deep ocean
mining. First through education and later
as a tool for evaluating and refining
proposals, the model helped to avoid
confrontation and stal create. In fact,
thraugh ite uae the negOtiatOrS Were able tO
modify proposals in ways that benefit ted ell
parties.

Whet far tora put the HIT NOde I in SuCh
an influential position? Several other
economic raodels and analyses were available
to the LOS Conference � - what factors led
to r he re 1 i ance on the MLT mode 1. In pe r t,
the selection wse due to chance - � the
growth of interest by the HIT faculty snd
students in deep ocean mining, NOAAPe

TT Tel~, and
the recognition of the potential value of
the model by members of the LOS delegation
were unplanned occurances that opened the
way for the models' inr roduction. Once
discovered, however, five factors
contributed to the success of the model:

~62~2btltt th d 1 * ~ d 6 pl
the economics of ocean raining "- that wss

r.rucial to the negot 1st iona. The mode 1 was
detailed, instsl led on a computer  which
f ac i 1 Its ted I ts uee!, snd d id not special i ee
in any particular proposal under discussion
by the Conference. The model was
accompanied by a detailed report that
exp Lained the assumptions, structure and
results in great detail. Host important,
before the introduction of the M IT Model the
COnfe renCe participantS hed nn derai.led
source of economic information on which to
base thet.r discussions.



~il » r ~ » r»» r
based on te cbnia ues accept e»I hv cere t
engineers and fiaanci a'! analysts far «cher
mafar engineering pt«iects, and the «ata for
mns t of tl e est imnr et we re «raw« Fran» the
known costs of exixcinp earripment an«
systems. goth the st rue cur» «F the madel
and the data were subiecte« ta extens f ve
technical review hef«re the report vas
released to the pnhli c. This review
process, the reprrtal inn «F les srans«r ~ the
Ffaeeacbueetts Instirnte nf TerbnoInpv, end
the detailed presentation anl «e Fense of t' he
model given by tbe r IT team at the seminar
spot»sorer  hy tile Neptune group, camhf nel ta
prov f de the can fe tenre px rt i . f pants the
assurance the the model was technical I v
correct snl witho»t ideological biases that
mf gb t work age inn t their i nteres ts. 'The
t rust in t' he made I was ma i nt mined through ou c
the negaciscinns hv the wi I 1 inx ness and
ability of the T TT team to answer the msnv
auescinns raise«1y Rl I narcies fn the
negotiation.

Adaptability The technfral an«ec«nomic
assumptions of the model were clearly
speci fied end co»1«he mali fie« tn reflect
dif ferent expectarions shout rusts,
efficiencies, resource endowment, and metal
markets. Thus, the model cnuld he adaoted
tn test a varietv of scenarfas of interest
t'o the Cnnference. T,ikewi.se, the structure
of the node 1 en»1 « he a«ante«ro inr1»rde new
features such as the cslculecian of psynents
to the International Reshed Authnrity, the
ef feet nf the payments on the prof itabi lity
of the mining operation, and rhe cnmulstive
pay»vents to the Authority aver the I ife of
tbe prof ecr. Iff rect access l'o t' he mo«e1
operetars at the Conference helped to ensure
that the modiffcatfons ta the model
reflected tbe intent of the negotiators.

Acc es sf hi 1 f ty Nse af the I'«de I was net
restricted to anv party nr group of parties.
The report describing the structure encl
assumptions af the moc el was dfacrfhuce«
throughout the Conferences 'rhe r»IT teem
membe rs on the O.S. «e1 ega ti on were
avai I el Te to a1 I partiripanrs rn answer
questions about the mole I. The vnr el 1 tee I f
was avsf labia to s1 I part ex in the
negotfations to test potential propasaIs
The CCIT team, 'hath in C'amhriclge an»i at the
Conference, acted as assistants ta C'he
negot i store an»1 were avs i 1 ah I e tn a1 I
parties sa consultants to modify the
prOgramming Of the mOdel ta fnCarpOrate the
legal end econamic intent of the spnnsars of
proposals. T' he sva f I ah i I i tv of the compact
model in New York provided speedy response
to requests for evaluation of proposals
involving multiple variables. The compact
model also made ft possible to conduct
analyses in direct consultation with tbe
negotiator'8 crnbf nde red I v the lack of f ace-
to-face contact invol ved in using the main
computer mole1 at I»TT in Cambridge ~

Integrity The NTT team was trusted by el I
parties in the negatiatians Co maintain the
quality of the model and to protect it fram
mfsuse, This waa partfrnTatTV important in
view of the "black box" nal ure of the model

an« the Inrk nf rime available r«pr«vide
prrh1ir review c»F each morlificariarr crr che
mO«C I a c   he neprr C i Xt i aux pro»re»le»l,

Tl e sul aran iaT r«ntrihur r'«n«f rfr» ' TT
Nn«el c»r tire n» pnc lat »rrx rt the Inw «F the
Sea Cnnfer» nre xrrpp» xtv Chat cher» mav he
tales f«r ana lvtfr mole ls lr other
nepat iar fans an«r isprrres. Rrrr, the
experf ence x I so i«lie'ates tl ar x»rh models
wi I I nn . Fin«e»nsv accept nnc e.

Twn no in t. s sharr I rl he rona Tiered 1 n
eve In»»ting the pntenria1 Fnr camprrret r nlela
ta assist' in he conduct of complex
negatiatinna. nn th» n«xitive vi«e, n nnrteT
mav re «»rc c' tee'hni ra I and pc'nnorni r
uncerc air c ev c'hat wnu I «»rcherwise I ea«
negnt xtnrx ta make extreme depends fn rrc«er
to protect their nation's interests, The
importance of the F IT crude l in tI is ra 1 e was
nate«1 v a f nrmer rr.g, negnt f star In saving 

Whet brake lhe I og Iam in  his partiruTar
rase was,v m» tua1 reeriucation prng ram
which prn vide« a neutral basis for
nepntf at iona. 'TI e I'IT scudv c lear lv
showed that some nf the eranomfc fesrx of
the «evel one«rn»n ries were nverhlawn
sn«char some oF the politic'a I chenric v
of tire «eve I opf ng countr!es would noc
lead ta ecanamfc vitality.

However» there i x cnn cern cI at a ma«e I
might gn beyon«simpl e evx luari ac «f
an issue ca the selection of en npcimum
solution, base«an c:rftetfe I noun nnlv tn
the ma«el hui. 1«erx ~ Ref I ect inc the concern
chat rnnle la and mnde1 hrr�«erx were
inrreasinp fn importance xt the expense nf
the negnrfatnrx, Ambassador Pau I Fny« of
Cam» c'nnn, Chait'mxn nf  .nmmirtee T nn geahe«
Watters, commenced clurf.ne the qe venth
Ressfon of t' he T. rg Conference in 1978 that:

[We I ha ve aursel ves I een «tagged i nto
a«opting mn«e Ix and svstems nf
calculations on f1ctftinus data thar nn
one, expert ar magi rien, can ma'ke the
basis of anv rationa 1 determination...
We pet mnr e snl mate engrossed with each
session and have been reduced co mere
spectators in thy incnnclueive tournament
amoung experts.

IF a made1 is t«he useful in the
resolutfan af conflict, it will he necessary
ta keep f n ninl tl at «erisianr, to compromise
ar to trade between intrrests are ch».
resp»>nsfbi I ity of the el crt e«or appoint e«
reptesentati ves of the partfes to a dispute.
Fstebl iahment of a procedure for technical
verif f cat f on anni pal f tf ca I review simi I sr tn
tl at fo 1 loved bv the f»TT ream msy hei p
node ls gain acceptance hy these
representatives. .lust as important,
however, is the repuca C ian of the builders
and operacnrm nf the norle I tn protect tbefr
creation from mfsuse. Ultimately, it is the
confidence of the negntiatnrs in tTe
integri ty of tbe moc el br» i I«era and
operators that vi I 1 determine che dec ree to
which th» made lie re 1 ie»1 upon iu the
res« Iut ian of «1 spu tea.
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Conflicts about the use of ocean rind coastal
resources typify an increasingly u»portant class
of SOCial disputes: Trley involve multiple
interests ard garties, both private and
governrrrental, often with widely distributed
ckxretituencies. The stake frequently inClude,
in additiun tO Significant ~ic dimeneienS,
values not always amenable to financial
quantification. The urdei lying scientif ic
information is at once central ard uncertain.
An1 the shared uses of the resource, botn
preSent ard proposed, have Lifetitrres far longer
titan those of ordinary crxn»ercial arrangerrmnts
-- implicating, therefore, repeated interactions
arrrong ard evolution of the affected interests.

A typical e»arrtple is the prOSpeCtive use Of
the Bay of Purrry's tidal forces for the creation
of electr:iCal power, a gro]ect which will create
economic value for sate persons and interests,
but whiCh risks perturbing tne economic ard
sooial expectations of a wide variety of others.
The technology ard its ~ts are uncertaUr.
Envirormrental aM biological effects r»ay not be
fully known until years af ter the project has
been coesrit tea.

Law provides an important  a beit often
insutficient! backdrop for the resolution of
such complex ard gulycentric conflicts.
Litigation has therefOre oecorre a crmmkxr
strategy, arri the Courts a site fOr the frairting
of the riuestiorrs that underlie the parties'
severa1 needs. l.itigation has, nowever,
number of serious Limitations which may L~ the
parties to prefer sorrm form of private
alternative dispute resolution process  an
~ IADR» !

The ~ion of an ADR technics t»ay alter
the rcle of sCienCe within the COnfiiCC
management process, but it wiLL seldom diminish
itS it»gertanoe. Irdeed, one significant
advantage of most forme of ADR is the rerrktvaL of
the neCeeeary SCientifiC analyeiS frrml tne
discorciorrs inherent in the adversarial Legal
prOCeSS. SCientitiC rr»rueis are meoeL-but rling
are Cogently COoLs of signitiCant value to
corrrplex-case ADR.

By the terror "mcueL" we mean to adopt, at
least initially, Psaraftis's definiCion; an
abatraCCLOn Of reality whOSe pur XISe ie to
represent a well-defined real wor1a prcces-
 Psaraftis, L984! . An effective rmdeL is
Capable Of prOVrding inaight intO the wOrkings
of the prccesses it represents, and of
organizing highly crm plex realities into
workable scales. It Criereby aids tne gar ties
er»pibying it in Cne eaeaying and teating Of
various alcernat.ive solutions to the probler»s
Confronting thrmr.

In the preeent gaper we divide the uses of
Irmdels within ADRS into trrree basic Cyges--
ordained i odels, hkxleL Building, and Non-correl
ADR. Cur goal is to describe the separate
utiiities of the three, anu to suggeet that
CrlooSing afr»lng thenl Carl in a giverl context leari
in better Or wOrse ways to tne aohievernent of an
optimal resolution of the urxierlying conflicts.
we begin the uiscussion with a set of stanaaru
criteria for assessing tne quality of an outccsre
or resolution, ano identify che ways in which
traditional Litigation faLLs short. Ws next
describe the two princigal domains of conflict
raanagement � Alternative Dispute Resolution
 ADR! and Preventive Law  pL! -- and derive fran
tnem a set of characteristics wnicn shouln exist
in any preferred outcrxn . SrrmILCaneously, we
PrOPOSe a new Set Of "prCCeSS gualS," Criteria
drawn from the theories of ADR and PL and freer
the Law-science dorrsrin, by which the conflict
mangrsrmnt proceSs itself may be evaluated. The
queetion in any CaSe will. therl be hew well tne
selection of orx rrrrdeL-use variant over Che
Othere aohieVes the deeiderata and satiafieS tne
process cr iter ia.

 err ailr>ition in trle present pager is
»mcrestr We mean to suggeat linkages at a
theoretical level, ratner Clmn to "prove" tnr»»
empirrcaLLY. A fulLy rigorrxrs atralysis,
employing the trrree rrmdeL-use var iarlts scriccl.y
aS lnrmgendent Var iablesr wOUIII require Che
articulation of a cc»I4trehensive theory of
uiSLxlte reSOLutiun. TO Our knbwLeoge the State
of trre Literature DOes nOC yet ailew such a
constcrk tron, To trre extent tr»»c our
observations dO Lead to at Least sor»e
grelvtrinary hygothesea about the linkage lx.tween
process cools ano inflict outcares, they irmy be
uaefui tu t re ewentual elaboratiOn Of Suort a
tneoi y.



II . DlbALIVAIIIZ'AUhS OL' I ITL!a<I'I'ION

Any theory of conklict resolution which
aspires co evaluate ai.terrlative strategies Il!ust
employ, tacitly or Ot»erWise, Speaifio Criteria
by which the quality of the outcomes or products
may be assessed. Foc the pucposes ok the
preSent diSCuneiOn, we ar!Opt thOSe SuggeSted by
susskind & Mccreacy �984! I

1.. The reeo!.utiOn Srrduld satisfy Oy itS
ointributr»rr Of gainS ahd losseS all Ot
the akfeCteci Lnrecests sur iicieucly to
aVOLd Che diSpOCe's reoCcuCe»Ce Ln
another torm.

2. The solution shooid capture all of the
3oint gains available.

3. It shauka pcoarnm definite resultS ahd.
conmitmehts whicn can be Lmpiernentea.

4. The ProCeSS muSt PCOVide Legitir~ tO
tre product.

5. Uncer c.ainty, particularly in the
unaer-lying science, should be dealt
wikn "wisely."

JI. OutCOmeS Shou!!i be ceacherr ekf iaientiy
in termS of CLIne arnJ eXpenSe.

7. Relat i»»ships arming the pac t ialparl ts
should oe enhancea fOr the benefit of
future interactions.

Ditigation as neasuced by these desiderata
has a mixed buk. genera!.ly poor ranking, It does
achieve definite results, ahd if not connnitments
then at least mandates of unquestioned
enforceaoility, In addition, as 8ruoe observes,
"COLLeatively �udLCLalj deCisionS COnutitute a
coherent body of law, which... secves as
guidance tO pOCentiai disputants in the future,

other, less formal dispute resolucion
processes terxr Co be ad hoc and  doj not
generate principles with the sane aut»Or.ity

 J!rrx:e, 1984! .
Irruce's obsecvation in fact makes Cwo

points. The f irst � his word "authority"--
concecns the legitimacy criterion of Susskind
aix! Mccreary. Lnn3itinrncy Ln its practical sense
meanS the ability of a resolutiul to proVide
thOSe whO faahioned it with a Crnknon why their
several constituents should enkrraoe it.  Lknoec,
1983! . A judiCLai aeCree is autharktative; it
can be despised but not ce>cate<i. It is in any
case involuntary and noc the pcodrn=c of the
negotiatOr 's own agreement. Negotiated
agreene»CS OO »Ot. have l.egitirnac~, in thiS

tttt t.'' tt
say that it must be absent from well designed
ADRs. It ComeS, in non3uaicial proCedures, fram
perceptions about the adtxtuacy of the proceduces
thrnnselves, aS well as trun tile evident good
sense of the resolution,

The secomi point in !Lcrne's observation is
of less iinnediate concern in any given dispute,
except as one of the part,ies may desire an
outcone with binding precedential value for like
conflicts with other parties ir! the future. It
does seem correct that tuture litigation can be
minimized if the appliCable LaW is well
developed and clear. But for thaC feature of
litigation to be valuable, tne conflicts must be
recurrent in neacly identical forms ahd not
inVOlve large areaS Of faCtoal u»Certainty. The
pattern of oo~ in the future, moreover <
wiLL be optimaL in a litigation regine only if
the precedential decisions weve optimal as
neasured by the remaining Criteria on the
Susskkrri arxl McCceary list. That is not likely
always to be the case.

As aga i!1st c!rose vie toes 1LCigatiofl as
mnf!LCC ken»lotion proaess haS a number Of

Li.i Lee, partiCOLarly SO kOr ble Cypea or
nirttern presently in gueSCLO». bane are
attcibuta»Le Co ita OCOCeuurea; Others, to tile
way L» wftiC» questions trn!st oe fr<anna ana
criteria onp»sed. Rules ok stanarng and Lr!e
Cagnizabilrty of Legal mltereStS limit b!e
fiexibilrty oc iriteresks !ornirig in Che
COSOLutuin prooeS-', IXICLI aS CO t»e OXCLOSLOn Or
sure anu CIIe mandatory aCCeSS allOwea to
others. Practical ano politicai. c»nsrderations
in t»e eel<nation ok representatives yieid Lo
formal Legal definiti»ns. similarly, Litigation
nor!nally cLLJOLL <u C'lat a pcooleln be I<illy
"pcesentrat<~"  McNeil, 1974! -- L.e. tr!at CILere

boomed answer LiCOVLOed in C»e I!recent ior
a set oi pcoolrnns CI!at <nay !rave ooki! an externied
Liketone nno an evOLutLOn ok intecestS, kacts
ana partieS afferlttni. A lawSuit taken CO Ltn
corlCLUS Lorl Ca»not CL eat<. an 1!intr to'tlan Capab Le
Ok adaptation to Luture OeVelOLnrents.

A LawsuiC tnunt »e aeCioed in aaaoraanCe with
the Law. »aw ot InnaeSSity addresses arrl' t»ose
LXrrtiO»S Of <r C inlpreherlSLve pcooieln whiah can Oe
stated as legal issues, Two untowara
consequences koiiowr I irs C, Cire qoestiorls
L!marlent Ln trre pCOOLmn are alter~ LILCO kOrrnS
which tne Legai. Syst<an can adace~. 8ecorni, tne
outccn!e nLIst be pnrasea in terms of. t»e
<tueStionS put. Thua bat» C!le unnerlying
t~ieXLty Ok t!re praatioal ConkliCC LS
unfait!!fully Jniscni, a»IJ t!ie range ot solotions
aVailable is SeVerely nar COWed.

Thie ~SSenti~l herr»wing is CIIe prihaipaL
reason why Litigative solutions C<> pcoblelns tend
tO be Seru-S<nn. Paeitkve-Sum Saluti»»S nacnnLLLy
rxnne noC frun Cne Choioe of dicectly competing
claims, bot fran the exchange of values wnico
makes up what oti'IeL' conmentatocs have Cerned
"ihtegratLVS" Solutions. Negotiatian Cat!IeL'
tnan an}udication, and t»e expansion ok tne
range Of aVailabLe SoLutiOnS are CritraaL to the
Innximinat Lan of 3oiult gai»s. I itigation Lnrs
neither.

Finally, litigation aoeS not always Innploy
science "wisely." Lk a rule or J.aw is phrased
in tecIrn. Ok scierl'tif id tact ana 1L tfiat tact is
unCertain, then a legal OutCune seleCtS tile !<<St
probabLe taetuaJ. alcernative and prediCates its
results on CIIac. There Ls Litt.Le room for tne
WLSer uue Of soke»CLCLC unCectainty, aS LOC
exanple t lrough tire creation Oi ongaing saienoe
L!Lsckkucions built into trre overaLl resolution.
 Or, aS anOther example, tOr the nmv<arent away
fran science as tr!e ultkinate deternn,nant ana
Coward ocher !!tire tractable ahd satisfactory
criteria.! Law and science have separate
i»keg c ities. "Lkxxr" science observes its own;
Ln Liti<!ation tne internal integrity ok saic!xx.
Ls cegulacly tcrinped by tnat of Law.  My»art
and Car rrnr, 1981! .

II I. AL,T~ OLJHJIE R88OIVZIM ANLl
FRb~rlW ~

Alternate Dispute Resolution  ADR! cesporxis
Co precisely ti!OSe Lnaaequacies of Litigatkan
just notea, Its principal aspirations include
tris aahieVe nent Of maXL!IILZing SOJ.utiunS tnCOugh
voluntary bargaining, with the quentions posed
and a! ternatives franca hot in terms ot sorre
cxtcinsiC analyticaL Schnrre, but fran the
parties' collective perceptions ok tne nature of
Chere interests. The "solution space" is
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correspondingly enhanced, anci the rules of
participation ace established by the parties
themselves.

AD!< techniques are virtually limitless in
nurrrber, Most cairrron are various forms of
rrrediatian arri structurea nvgotiatian, of whiCh
one recently develaped variant is the
mini-trial Private ad3udication, including
acbitcatian, is also within the concept, as are
inflict anticipation, oialoguing, joint problem
solving, and joint fact-finding. Flexibility is
the cnief cxrmrrrn denonu.natar aroong them. A
nrier ot excellent typolagies have been
published.  Green, L982; Center for public
Resoucces, L983!. In this paper we snail tocus
on tlrat subset of tc~niques which share the
character istics of employing third-par ty
neutraLs in a facilitative  i.e.
nonad3udicatary! ro!e.  Dauer arr  mylar t, L984! .

The technigues of negotiation, mediati<rr,
arbitratian and the mini-trial are appliaable tO
those circumstances in which a problem has
ripened into a conflict or dispute.  HenCe the
phrase alternate dispute resoluticcr.! There is
however a second made af conflict managerrmnt,
whiCn addresses rather than the resolution ot
existing disputes, the avoidance or anticipation
of disputes in the future, and the architecture
of solutions to shared opportunities. This
second rmde may be referred to as "Preventive
Law."  Brown ard bauer, l978! .

Preventive Law -- more accurateLy,
preventive Lawyering � seeks tO antiClpate and
account for conflicts that may arise in the
future. It does so by arranging transactions
arrl relationships in such a way as to minimize
the probability of crxrflict, to avoid its
disruptive pOtential, ard to secure the maxiramr
degcee.of transactional sumless -- each achieved
through steps taken in the present.

At its most fundamental level, the mode ot
problem analysis in preventive Law is the ~
reverse of what is employed in adjudicative
legal reasoning. That
difterence can oe illustrated by focussing on
four conceptsr Facts, Rules  ot law!, Results,
arel Purposes. In ad3odicatian, the facts are
searched for and when "fourri" are taken as
giverrs, To the Facts are a�ilied the relevant
Rules in the form of cxxrditional syliagisms, the
conclusion of which is a Result: "If A took and
carried away the property of. anotiier [a fact]
with intent to steal  another fact], then A has
ccrrirutted larceny.  The cesult..]" In preventive
reasoning, by contrast, the first step is not
the acticulatian of Facts, but of the party' s
Purpose.

From an elaboration of the severaL PuCpoees,
the Results necessary to achieve them can be
derived. Then, working "in reverse" with a
knawledge Of the aVailable Rulea, the FaCtS
which must exist -- in ocder foc the Results and
hence the Puclrrses to exist � can be
deterrrrined. The balance of the operatlOn iS to
cause those Facts to corre into being, typically
through the riesign of present. agceerrmnts.

In that process of designing workable
forward- Lack ihg agreements, three features
should be wrought in, in addition ta the
subetantive teems of t re agceerrrent itself.  They
will also inform, as described in Rection IV.C.,
s~ura, the set ar criteria by which a given
COnfliCt management Strategy may ae aSSeSSed.!

"Prediction" is orle of them. It is
necessary, for. exarrple, La be able to predict
perCeptions of in!ury as they may ar ise in the
futuce. �ha, it is asked, and on what
occasions, is likely to experience a sense of
having beerr in3ured as the arrangement unfolds
in Plannea or unpLanned ways? Hrxr is that.
peccx.ption Likely to be acted upon? How, then,
Can the riSk Of its aCCurrenCe OC itS diSruptive
potential be rrrinimized?

The secona feature is tne creation, at the
outset, ot a method of monitoring performances
throughout the Life ot the arrangement. Doing
so both establishes criteria for analyzing
future claims af right, ana helps to rrrinimize
the consequences ot untowara acts by, for
eXampLe, providing early warning of their
existence.

The third is the preservation of bacgainirx3
posir ions into the future. Any complex excnange
wnich exists through tune will have in it
aI4xrrtunities for adjustrrrent, rmdification to
accaranodate new facts, and changes in a~licit
expectations. The workability ot the deeiyn
both in tne present ana throughout its life may
depend upon the celative bargairu.ng positions
which the or iginaL agreement creates  and trhe
parties' satisfaction witn them as the
arrangement unfolds.! The design rrrrst ther efore
be dynamiC, ana responsive to the Several
particiirants' needs ana aspirations.  Brawn and
Uauer, 1978, L9rrl, l982!

Preventive Iaw deals with potential
conflicts. ADR deals with manifest conflicts.
Crmrplex rrUlti-par ty problems, such as those
typif ied by coastal zone and continental shelf
resource use, call upon the techniques of bath
domains. As we will suggest in a later section
of this parsec, there is a method for integrating
them into a single continuum of conflict
management. From that Integration we will be
able to derive an additional set of
considerations ot use to the optimaL selection
of process tools.

IV. A C1XCXPP !AL FRAN%WORK
A. IntraduCtian to the Var iableS

The oasic fcarrmwark of the following
analysrs is that of seeking relationships ~
three diatinCt sets of variaoleSr

Process Tools, which may be tnougnt of as
the independent variable, are the first ol these
sets. There are three pcacess tools, each being
a variation on the uses of models within a
conflict management process � Ordained rexrels,
IexieL-Suilding, ana Ron-Nodal ADR.

Tne second is a set of tnirteen Prccess
Goals -- criteria for assessing qualitatively
hCw well deeigned a giVen diapute reSOlutiOn  OC
avoioance! procedure may be. Itrgethec they
describe, in effect, an ideal conflict
management strategy.

The third is a set of "Cnccilagical
Strategies." Tneee, four in nurrber, are derived
fram the integratiOn af ADR ana PreVehtiVe LaW.
'I'rrey are nat so rrrrcn desiderata as they are
deSCriptiOnS Ot trre reSOLutiOn OptiOnS aVailable
to tne partleS in tne design of any eubstantia!
agreement. Ideal agreements uniquely optimize
the relatiVe prapOrtiana Of the faut.

Ouc analysis rivals with tile causaL
relationships that may be found arrrrng these
three sets of variables. In particular, we are
concerned wit!rur  I! whether in any given type ot
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conflict satisfaction ot' the thirteen prccess
goals can be enhanced by the "correct" choice of
a partiCular praaees taol; and �! haw well Or
poorly that sane choice may L~ to the best
conbinaticnr, in the outccme, of the four
chronological strategies.

Before beginning the analysis it is
necessary to desccibe in some detail each of the
three Sate of variableS, and that will be dane
in the following sections. Their overall
relationship may be surrcnar ized in advance with
the following figurer

B. Process Tools: Variations in tte Use af

The three pr<x:ess taa1s which make up the
Independent variable represent a basic division
anong the ways in which "models," pacticuLarly
SCientifiC models, Can be employed within Atnr
pc oceclrK es.

The first is the "Ordained rsrdelw � a set
of statements about causal celationshiIm, or
standards for measurinq and determining
recognizable injury, accepted by the par ties aini
so capable of providing criteria by wnich futuce
drsputes may be defined am  Ceeolved. The
model's authorship wiLl often be extrinsic to
tile par ties themselves but will be cKxm'ptrnr by
them at the outset and thus deserving of being
cnacacter ized as neutral.

EKdained models have the advantage of
offering finality aix  efficiency in resolving
future disputes. Concomitantly, however, they
have the disadvantage of fixirx! at a ncmmnt in
tine interests and facts which may not in
reality be fixed. That does not redrKe their
usefulness in proper cases; it does suggest that
in sone circumstances it may te useful to
incacporate into the existing agreement
PCOCSCl Kes by Wlllall the futrKe may be
~ated without disrupting the angoinq
resolution process.

The second process tool is "model-building,"
by which we mean the bringing together of the
parties oc cepcesentatives of groups of parties
in the process of Constructing a nxrdel. The
canetrrKtion process itself rs the focus of the
conflict managerent strategy. It mny be shart
or ongoing, but in every case strives for a
COneeneuS abaut the madel tO be emplOyed arwl
thus about the basic facts, assunptians,
rnrcertainties all values at stake in tne
underlying problan. The proCess may eventuate
in an ~pted rmxlel ta handle future disputes,
but differs fran thoee ADRS en@laying an
ordained nmdel by not beginning with the
assumption that there is any factually "coccect"
Set of inputs or relationship . Lt thus
replaces descr iptive analysis with pcescc iptive
ar grnnen t,

It rrkry be in any given Caee
acgument -- about c!re data, the assur~trans, tne
uncertainties -- nas already taken place,
resulting in substantiaL consensus snout the
nraael's inIirts. In toe main, nowever, tnis
SeCOna prowess tool is used toc producing rrrat
consensus. Tne uicrn:t irrvolvement ot tne
partieS highlights Sane of the aivantageS
provided Oy its use.

The tnird pc.ocess tool may be Cecnea
"Nan-madel NR." By tniS iS meant u foCm Ot
conflict managerrent which incorpirates
subsiaiacy pcacedure  usuaLLy tacilitated try a
reutra.i. third par ty! tnat pierides tne parties
or decision-makers with one or rrcrce sets ot
allocative criteria, foc use as they see fit.
Tne proCeSs oegins Oy intentionally not
deternuning the nature of the values to oe
exchanged, nenes it. eschews tne taa-early use al
a nodel representinq any one aslmct ot the
underlying reality.

An example of a nan-rmdel ADR is a recently
develolmcr nrjrlti-crefenoant lass allocatron
procedure.  Dauer ana Hynart, Lgi�! . In it we
adapted the nunc-tc raL facin of facilitatecr
negotiation to multi-party toxic substance cases
in which the attendant science is aisputea or
uncectain  or bath! . The process, wnich
includes the uae Ot an expect science advisor
ad3rnrctive to the neutral facilitatac, has been
aRrliea in tne constrrKtian of Liabiir.ty srracing
agreemente arrOng 3Ointly liable  or inter'nally
Cr oss-liable! defendant Corporations,

In brief, at selected Stagee in the pcrmeSS
a neutrhl  and inaepenaently exper t! science
advisor consults in confidence with the
participants' science staffs, in an eftact to
reaah the widest poSSiole COneeneuS about what
1S knaWnr what is unxnawnr what iS dlslnrtea arxr
what can or cannot be fur tner detecrrrinea within
practical bouncrar ieS ot tune and coSt. Tne
result is tne mvisorrs report, which is nmae
available to the principals as their strieturea
rlegotiatlons begin.

In litigation, tne relevance of scientific
facts is rigidly determined by the a~lrcaale
Law, eVen when tne uncertainty of trrose facts is
substantial. In this "non-model" process,
relevance can be made a function af uncertainty,
to allow tor workable ratner than neieiy
probabil.istic solutions. As their neeas
crnIuice, the parties may use, ignore, or
Override the outputs ot otherwise available
scientific nedels, in fuvar Of criterra Such as
bus iress econamics, inaustc ial i'elationships,
internal and external political considerations,
and others.

In srnn, the non-model pcccess has tnese
essential 'featucesr
1. It removes scientific tact-finoing tram tne

distortions of tne aoversacy pcccess,
reepeCting sCienCe'S Own pararigrnS and
pcocecluc es ~

2. It does not pcesrnne that the answers to
questionS ot' SCrentifiC causation will be
deternunative. As such, it provides science
to tne decision-makers as only one oE
several sets of alLacative criteria.

3 I't en@lays r in addition to neutc al
expec tine, the Lkrcticipants' own scientific
staffs -- rnrt aS witnesses, but as
scientists.



D. Process Goals

consti tuenfhf Mana~an nt

154

BeCause ever y negctiatea arrangement must
address at least erma asfxa=ts of bofil the
present arxi trm future, each outcome can display
components of each of the fouc categories, or
"chronological strategies." Given the state of
the theoretical literature, it is nat yet
possible to establish, a~cioci, how for any
given conflict type the relative contr icutions
of the fauC Shou!cr be ad3usted Lor an optimal
mix, All. tnat Can be Salt! at Lhie Pairlt iS that
the process which leads to the agreement should
be capable of allowing whatever combination does
seem optimal at the tirre to ootain, without an
srtifactual skewing as a result of tile process
tools emplayea. plexibillty arxl opennesS in the
resolution procedures may thus be significant
faotOCS ~

Briefly, then, the four chconofogical
strategies aisplayed on tne corrbined AL%/Pf
continurrn � avoia, remlve, defer ana exit--
Compriae One O~the tttc independent dilrmnSians
against which the suitability at pcocess tooL
Seleotions may be aSSSSSea.

Prccess goals represent criteria for
measuring qualitatively tne stcurWure of a given
CfrrfliCt managenent praeedure -- mare
particularly foc our pucposrn., the usefulness in
selected contexts of the three process tools  or
model-use variants! gust described.  The
criteria for evaluating the outcomes of a
negotiation nave aire~ been identified, infra

ZZ. The goals suggested here are derived
fran the celated theories of AUR and Preventive
Law, are  from replicable principles of the
Law-Science domain. Tne latter is particularly
nateWarthy in the typeS of COnfllCte we are
addressing, aue to tne importance of affocding
to the process the best possible scientific and
technical input.

The thirteen criteria we identify may for
CanVenienCe be grOuped intO Viree main areaS,
representing in ocderr ADHJPreventive haw;
issues in "constituency management;" and the
experience Of saience-ln-law,
Alternative Dis ute Besolution and preventive law
1. Vair' Identif icaticn. At the outset. ot
traditional negotiations the parties
occasionally fix prematucely on goals or
posi t lans vlought to be impar tant, wnei mes in
many cases the clarification of more f~taL
undeciying values or interests may rnave the
parties away from positional bargaining and into
interest bargaining.  Fisher and Ury, 1983! .
The use of a process tool should help in thus
defining the scope of the dispute in terms of
underlying values ana real interests.
2. t~lt 8 . Th fltht ttthhqhhtht
process should help the parties to brorkien the
solution space, by enfacgirx3 the total benefits
to be distcibutea  for example, either by
helping to identify new Pareto- optimal
frontiers or by illuminating additional
interests ta trade!; or by incceasing the
perceived talrness of their distr ibution.
Creative solutions to canflicts are arrived at
by the avoidance ol rigid or preconceived
remedies and by the parties' recognizing that
they have vac iea intereats which can be traded
areal therefore mace effectively negotiated or
cong@'cxnl sea.

3. ~Ada abili~tto new infbrmation. crmrplex
conflicts tena to be aynamiC Over tilrre. Tnere
is a need to facilitate the introduction,
validatlarl, and aoceptanoe Of neW data intO Vle
conflict rnnnagenent effort as they become
aV allan Le.
4. r4nintenance of Barr!ainirx  Positions. The
tnudel or other proces- tool should creab.
oppoc~ltles for aa3ustnrent, further afsfxrte
reSOi.utian, >naaif iaatianS ana the like
thcoughout tire life of the agreed-to
arrangement. Zt Shaola heip maintain inta Vre
future the relative oacgaining positions created
by tne original agreerm nt, ana be dynam.cally
cesponsive to tire aspications ana pecceptions of
tne several pac=ieS, ta preeeCVe their reentry
inta tne aa3usbnent pcccess.  Tne Lxlint is
twafoial Piret, tO aVOid COllateral attaaks on
ble arrangement in tile Eutucel ana secona, to
make tne agreement mace attractive ana tllerefoce
more likely to ac lieve consensus in tire present.!

PreaiCtin~lnlur~. An imtxlr tant element ot
pceventive law is tne prediction ot future
peroeptiOne Of irrjury. The pCeeent partiee
snoula be enabled to aisfmcn who is lithely ta
feel a sense of in3ucy � arkr of entitlerrmnt--
as the aynaniics ot the arcant3ement untoia, su
that the solution outlinea can be either as
unpervious ar as resfrlnsive as tne cif stances
may allow.
6. Binalnc neSS. The uee Ot u nuael SSOufa rlelp
in creating canaltions, foctnnl ana author itaflve
or otherwise, tnrough whiCh tne pncties will
consider Vremsefves bauna to the t~trnents
they have undertaken  or trlat have been
undertaken in their narles.! Tne ability of
voluntarily arrivea at agreements  as contrastea
with rhe power or tne coul' ts lrl aa3ualcati011! to
bind the parties is a crucial asst oL
alternate dispute cesolution. Frequently,
imrsanal par ticipntiarl binCIS tne per ties
psychologically; in other instances, tne good
sense of the agremrmnt pcovhles trie only glue
capable of assuring tnat the agreement will
stick. However, thece are other ineasuces--
Lo~l ana ~i-Legaf -- that can be err@layed in
private arcangemenfs ta augment fne sense of
"Olndint3neSS . "
7. rnanitoci~rperfocmnnces. A process taoL'a
use should aid tile parties  and any third-pacty
facilitator 's! rrcnitorlrlh3 ot tne res motive
per f or Mnces ana carmel.VIK ntS fh r aughaut tae 1 l. fe
of the arrangement; ana hei.p in creating
Criteria fOr analysing futuCe Claims Of right
aria for minimizing the consequences of untoward
~ts by providing early warning of their
ek 1.S te noe .

nk>st canplex conflicts involve multiple
partieS. Lt LS tnerefOre rXraraateriStiC that
conflict management agreements are negotiated by
repreeentatiVes. fnrper ienCe denktnetrateS that
each interest must consider the corrstituency
management problemS both of itself and of the

thtt. II, t E, ttt~tt 8
Of the different corlstituenoies fully and
etieCtiVely COrxluot tne negatiatiOnS,
settlenmnts, ana ci ective arrangements in SIKES a
way that their Conatituente will ae rmist Likefy
to accept ana adhece to the undertakings to
whicn tney would be crmfnittea7 The next two
evaluative criteria aeal with these aspects,
anting tne ncret aiffioult ln tnilti-party CXXnpieX
Ilega't l. at lane



To date the aiscipiine ot conflict
manaqcxeent has developed corlpar ativeiy little
exper cence with these three gr ocess Tools. An
ordained vOdei Was aced in tne Un1.ted NatiOnS'
Law of tne sea context.  Antr Irlc, 19 �! . The
non-modeL prcceowe  Dauec acr  Nyhart, Lglc4!  las
been eltgloyed on severa1 <x:casions in point
defense agreelnents for toxic-tort lawsuits. The
intended uee of IIOael-building aS an eXpliCit
piecm of conflict management's technical acmai'y
has also been used, albeit an a Limited scale.
 Sebenius, 1981! . Never-
theless, these ideas, arL  the very cancept of
process tooLS being usefuL as auxilliaries in a
Wide SgeCtrum Of primary CanfliCt managmcmnt
applications, seems a worthy sub!ect for fuller
examinaticxI, Problels ar LSrnq in the
continental shelf ard coastal zones, again,
typify the multi-party acd cmflti-issue contexts
in which their use may be llost illulccinatirvq as
weil aS CIOSt ueefui.
c. Chcanoiocficai Btrat~ies

Fram the principles of Alternative Dispute
Resolution and Preventive Law we derive a
framework wnich we believe Sulmaarizes the
choices available to those charged with the
xmnsqement Of COnfiiCtS arr! dizgutes, lt ShOula

clear ay tn Ls poii 1't that what we leman ay
conf .ict managcsnent spans the full spectrum af
bOth tiIIO and prOOSSS ChOiCes. By ticlm we mean
the gassibiiity Of preventinq, ameiiocatingc
shagiIxg flic hanaiing of, anu resolving
disputes. By a fuLl range of proc..seses, we mean
not only tfm IQdQy mecnanisBs described in the
various typological stodies of ADR  supra, g.  !
but more particulaciy those three process tools
essayed in tfm preceding sectione of this gaper.
Tne "chconol " of conflict Mana~ement

As we have already suggested, it is usefuL
to observe that mast of the complex conflict
Situations typitied by ocean uses span
considecable time during which the parties,
their interests, arr! the technical and
scientiric uncertainties are likely ta change.
Tne cnoice of responses to che dynamics of a
aispute can therefore be a critical component of
its managcsoent.

Conflict cesolution sf.rategies may be
employed either in cases of gcesent dispute, or
for the purgose of preveiting disputes from
arising as one or more of the parties engage in
planncx! activities in the future. ADR and
Preventive Law may therefore te tnought of
dcstinctly. There is, howevec, a set oi
connections between tnem which is usefuL to the
present analysis. Ficst, Ilost voluntary
agreecaentS providing tor eXChangee Of eCOnamiC
values cmpiay Inth present cXeiiict acki future
canflict management techniques. H&st contracts,
far eXallple, bOth define the measutee Or pc'eeent
exchange and provide the standards ay which
executory pertormances wiLl later bs judgea
 and, often, cesoLved! .

Because many such situations involve both
pcesently competing cfarms of Legal rignt and
potentially caccpetinq claims on future
resourccm, there is on the analytiC plane a
possibility of representing t	e parties' Icost
basic conflict management choices on a singLe
continuum. Thus the inner logic of Preventive
Law and that of ADR may be collfiined to pravide a
single framework for a theory of dispute
managesmn t.

The parties to a present dispute have three
basic chaloesc They may choose to resolve it.
They may choose to establish a procedure by
wnicn it may be resolved in the near term.  Ne
SlraLL refer ta thl1 aS defer.! Oi' tile1c -- ar
one of. tnev � may choose to exit, i.e. to
accept tfce cansecfuences of the gcablcmc's
persistence. Many ADR techniques concLuae with
a blend of tice three, usinq tne choiCes to
lcodulate fhe negotiations so as to achieve tne
ImuCUmmI ConeeneuS WitnOut breakdaWn OVer tnoee
gar t" of the grablem that. aefy SubstantiVe
cesolutian ay the prcx:edures then in effect..

Relatecc ChOiCeS are aVai1abie with reepeCt
to potential or future dispates  or conflicting
interests in an exchange! . First, future
disaqceements may be fully "pcesentiattw" and
cesaLved by a contemporary agreement.  Hence
the Ullgor tance of prediction.! Second, they may
by agreement be deferred to a process or
institution cceated by the present. aqreement.
 Thus, fonltorinq per forltmnces and preserving
future bargaining positions! . Third, they may
be avoiaea, in the sense that the structure of
the initial agreement leaves minimai poseiaiiity
of their arising Later.  The
purpose-Result-Rule-Fact mode of analysis.!

Mean conflicts exemglifiea by those in tne
preceding gsimrs call toth sets of CnaiCes intO
play. There are preSently COnfiiating OLaunS Ot
right as well as  i1tentiai future OLaims and the
need fOr integrative 1Ong-term eXCnanges,
Conflict resolution strategies sufficient to tne
task will tnerefore employ both the ADR ana the
PreVentiVe Law CantI,nua. Our garnt iS that the
six cnaices ace actualLy four:

PREVFNELVE LAN / E ENURE Dis~

/
/

/ A&to X RESOLVE Ekr T
/

ADR / CURBS DT~
A Cmlprebensive Strategy for the effective

management of lang-term problems  or
ogportunities! will thus attend ta the fouc
eleamnts of tne Ccxcbined present and future
dcxsains.

A sbIIgirf isa eXamgie can be constructed fran
the California coastal conflicts disCussed by
Knastec, Gianninni ana ~fkura  LSB4! . Oil
indlistl y se3.mslc test1.ng was tflaugh't f1y f ishing
inter'eSCS tO be in COnfiiCt With f ieh nusbanaCy;
fisning trawl Lanes were in conflict witn
seismic plat. forms; ana, as to tne future, deep
water oil exploration and extraction was
suspected ot cceating risks to the nmr inc
ecology. Tne prablan thus cantainea nulmraus
present and future opportunities for both protit
and conflict.

Certain of the ongoing physical conflicts
were aVOiaea by aqreeamnt On Changed faCtS
lft. m 1 i. Ut«zmiy
tl ~1 t t t
OnqOing lcaeanS. SOme were deferrCXI Oy the
creation of a testing program  viz. Oui!c ing a
ilodel! for seismic effects on fish biology. Ano
aitnouqn nat detailed in tne report, it is
r~nabie to expect that some resiauaL as!mats
of tne probiem are unresolved � i.e. ane or
IIOre partieS lmay haVe ekited with respeCt to
tn elh.
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8. ~pdr t FLexibilit~. The perk:ess tool
selected must enhance the tlexibility necessary
for the optirreL  pragnetic arri occasionally
politicaL! inclusion of parties, apart fran the
technica' rules of intecest or "standing." In
particular, it should allow interests identified
after tne piocess has bequn to be accormdated.
The movenenc of parties armng groups and
aligrments should be facilitated as the
negotiations proceed.
9. legitime~a. Thoee whO fashianed the prOCees
require a rationale as ta why them several
constituencies should embrace it and its
outccrres AS in the Case of blndingneSS r
legitinecy may carre fran tne pram.ss'
internal rigor. Or it may derive frcin its prior
use oc the aegis under which it is conceived and
implemented.

The Sc cence-and-Law Domain

Large anrr corrplex conf lictual situations
such as those arising in tne camnercial
exploitation of the coastal zore and contirentaL
Shelf ace likely to be surrOunded by
uncectainties, many of them economic and
political but many of them of a scientific or
tecnnical natuce. Their managenent Or
resolution may take cn meed difficulty due to
the need for gaining understanding and agreenmnt
on facts, on implications of outcomes, arrl on
the assunptions under Lying the technical input.
The rmrst inforrred persons as to the scientific
or technical issues ace frequently not the
principals � those ~ecr ta resolve the
diepute � but rather their technical and
scientific statfs. Even among the most
informed, what is unknown may be so great as to
cceate substantial rxrcectainty.

As pact of the task of shaping alternative
means of resolving scientifically-laden issues,
it rnakee COnaiderable SenSe therefaCe tO attempt
to inprave the quality of the technical input.
Doing so gives a more rational basis tor
acciving at a settlenent, ixaviding, among other
berefits, a sound tesis on which the negotiators
may take their agceenent forward ta their
cespective constituencies.

One strategy is to create neutral sources of
credjlrle scientific iniirt. Another is ta neke
specific effOrts to gain Consensus arnang the
pacties as to the technical facts and
assumptions in advance of the negotiation or
other resolution process. Still another is to
stirk:tace the technical aspects of the process
in ways designed to enhance the quality of the
science

There are sound principles to be drawn from
experience in the regulatory sectac, which
Suggest that. it is possrble by careful crafting
of the pcacess to inprave the quality of its
scientific dinensions. The following criteria
are concerned with these aspects.
10. Distinction aicr ALLocatian of Functions.
The uncertainties arx! dynamics aP cromp!.ex
problems tend to transform scientists into
policy makers or facilitatocs, and saretimes
vice versa. Crisp icrentif ication of the
respective frrrctions of the screntists,
negotiators and decision-makers tends to
correlate those functions with their respective
capablilities and author ity. Process tool,s
snould heip in makurg those allocations in a
collaborative rather than a competitive manner.

LL. Fcarru~n tire Qrestion. Here the aim is to
aek SCientifiC rather than policy queztiane Of
Scientists -- "is" rather than "ought" questions
-- and ta minunize  thaugh one cannot completely
rmrcrve! the aistractian and Ietential
disruptiveness oi the value-Laden aspects of
technical and scientific work. The use of a
prCCeSS tOO1 shOuld help frame qreztiane fOr tne
scientists and technical persons so that they
can res rona in a way consistent with their
expertise and funotion, and help mininice the
value-Lacren quaLity of those questions.
12. Roam ta Hceatne far Mientists. The iarnel
judicial pi'OCess frequently restriCts the
ability of scientists ana technical expert to
prcnride evidence or a~ly their expertise in the
nenner in which they believe proper arrd firxr
farniliac. Bather tiran allowing the Law ta
determine the relevance of disputed scientific
facts, as it doee in litigation, the goaL should
be to aLlow the pertirent scientific disciplines
to estabLish their own regime of what is
gernene. The proceSS tOol should therefOre help
to insure that the scientific and technical
persons nave arrple room within the negotiating
strcuture and its Sufmnnquent implenentation to
deal with the data in a manner that satisfres
their sense of the internal integcity of their
diSCiplines. If so, "bettec" science is the
result.
13 ~ A ON ~1 lot 'I'h.8 t I c I
teChniCal ConsideratiOnS of the underlying
issues becrme a part both of the negotiatian
process and Of the eventual CeSOlution, whether
that outccsre is binding or non-binding. They
therefore nust be folded into the formal
errbodinents of the outcane. The scientific
inlzit aust be satisfactorily aocessible  and
readily understandable! to the negotiators,
and the science must be "user-friendly." As
pert of the sarte yml, the process tool selected
should help achieve effective rxzrsrunlcation  and,
thereby, understanding and trust! arrong the
several tectzrical disciplines and snnng the
parties and their facilitators.

V. Fceiiminar y Evaluation

With the three prrx:ess tools, thirteen
prrx.ess goals and four rsrronalagical strategies
thuS elabOrated, it iS now p>ssibLe ta Offer
same theoretical, albeit preliminary, thoucpts
about the relationships anrrng them. This
inquiry proceeds by considering eaoh of the
three process tools in turn and assessing haw
well or poorly each serves:  I! to enhance the
satisfaction of the process goals; and �! as to
the four chcorxrlogical strategieS, tO allow the
parties ta reach an optimal carbination of
avoidance, deferraL, resolution and exit. The
non-rmxreL ADR, the least structured of the
three, is examined tirst.
I . Won-Hodel ADR

It will be recalled that a non-model P&R is
a form of conflict management incor urating a
means of marshalling acceptable data foc use by
the par ties and the third-par ty negotiator as
they see fit. The process, at least initially,
iS not directive aS tO the allaCative Critecia
to be employed. Assuming that tne problems at
issue are complex technicaLLy, laden with
SCientifiC uncertainty and contention, one
Candidate for pcaviding primary allocatiVe
criteria is the danein of scierxe. Yet otrrer
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domains � custom, economics, politics, law-
rnay offer more ~ing  ar easier!
deciaiOn-making cr iteris. TranSlated intO the
ternu.nology of ADR, the emphasis is on the
importance of identifyinq the broadest range af
interests of the parties, in order to facilitate
the largest solution spar..

Thus a non-model ADR process tool anaheim a
~iari selection of any preferred set of
criteria. holding open that choice until well
into the bargaininq process. Lt provides
virtually unlimited solution space. It also
encourages the taiiaring of the process ta the
specific needs of the situation and parties,
therefrxe potentially avoiding casts of
superfluous structure. There rs, for example,
na Corlrnitment to buildirx3 a noel unless and
until its usefulness may be delrrnstrated.
Because of the flexibility of this process tool,
the role of the facilitator is very significant.

Arxlther advantage of the non-nrrdel approaah
is the high degree of bindinghess that may be
expected 'ta arise fram the fact that the parties
are a part of the pracess. Having created the
contours of the dialogue themselves, they can
reasonably be expected to adhere ta the agreed
inputs � and outputs. At the sane tine, it
anticipates the prcmprr;tive usefulness of
scientifiC ahd technical COnSiderations by
providing for a neutraL science advisor to the
facilitator, for the latter to use as
circunnrtances suggest. In this manner the
nan-nrrdel ADR could, if called upon ta do so,
help significantly in achievirn3 prowess goals
fran the scienae-law domain.

Crnrcerning the "four chronologies" in
partiCular, nan-rrmdel ADRs have, beCause of
their flexibility, sane significant limi,tations
and advantages.

EXit  enaePt frtm the ADR itSeif! may be
made scnnnwhat more difficult by the very
capaciousness of the resalutian potential. By
the sarrm reasanilxj the ease of reaolutian is
e~, because of tne increased solution
space. The avoidance of future disputes
requires sarlm space for integrative
architecture, of an agreenent by which future
events may be dealt with, without creating any
perceptions of in1ury. Such an agreenmnt is
more likely to be achieved if there are no
pre-negotiatian assumptions which narrow the
praCtiCal dOrnains whiah may be drawn upah. Thus
non-rrrrdel AIR techniques wou!d allow for  though
nat necessar ily compel! substantial ~lnsrts
of dispute avoidance.

Against these virtues rmrst be balanced a
limitation an the ability of a non-model AQR to
defer elenmnts of the conflict. Deferral means
an agreenent to resoLve either present. or likely
prospective issues in the future, ard differs
frrm exit in that sane prOCess for that later
resolutian is agreed to in the present. That
process nnrst be more than a mere agreenent to
d f f I't t bs ~~wtl Ch KE t
least hopeful as a rrmans of reso!,vinq future
questions, tt is of course possible for the
deferral nmchanirnn to be all "process" arx! na
"Subntmlrm," but ih a cXXnplex CaSe SuCh a
procedure would be unlikely to achieve wide
COneenauS among the partiee. Criteria fOr the
resolutian of future conflicts may therefore be
necessary. A nan-model ADR eschews the
articulation af criteria in advance.

Ih brief, a nan-nradei ADR Seerne to be a
nmtrraa of choice in circum tanCen where there is
factual contentiousness rather than only
unCer tainty, Yet it may be COntrailXIicatea in
CaSeS With lOng iifetimes -- i.e., tar prOblemS
arlcl ~ges with pf atracted futures ana
occasions for re]mated or evolving interaction
among the Inrrties.
2. An  l'.Oained 836el

The uee at an Oraairlea rradeL iS in rrnrny
respects the opposite at rnrn-maael ADR. Ah
ordained nnXrel reduCeS SOLutiOn SpaCe but dOeS
serve Legitimacy and Several othere of the
thir teen process goals.

A model, ta iterate a Lraint made eariier, is
an abstraction of reality. Hut it is ot
necessity a representation of a selection of the
total reality of the unities and issues. In a
toxic waste liability «Llocatian system, for
example, there could be a model of the relevant
toxicological or geological scienoe; or an
ecarxeric nrrcel of the corrective options
avai1able; or a political madeL of the
consequenaes of strategies for future joint
action

The point iS that no model can represent all
of the potentially relevant dunensions of
reality. SeLeCting a madel, regardLeSS Of the
sCope arxI multidisciplinary anbition it may
contain, therefore represents a choice that sonm
asimcts of reality are highly relevant to the
diecueeiOns, while others are nUch leSS so. A
nrxrel generates criteria; choosing what to madel
is necessarily a choice of the pertinence of the
domain fran whiah the nrrdeL arieeS, Thue an
ordained nXrdeL should not be expected to widen
the solution space or to identify values in the
critical, initial sense. An ordained rNxrei does
not of itself catalyse the pnrties ta express
their cnrn views of reality and of what reaU.y
matters shing the whole range of passibie
realities.

However, to tne extent the ailacative
Criteria -- what COunte in the ena � aie
a~rapriately identified, and are refle:tea ill
the rKrdel, then it can be very usetul in
aSsistinq the parties to Calibrate their
negotiations within tnase selected parmrmters.
Then the necessity of quantification can force
useful value evaluation. The nearly infinite
capability of a well constructed modeL to play
"what if" serves as a wey to bram!en the
patential So1ution Spaoe Within the SeleCted
sets of criteria. Parties can try a wide range
of solutions in the limited variable areas to
see what the effects are. Finally, it should be
nOted again that the inherent constraints of en
ordained nrx!eL will serve a situation with pnr ty
ccmplexity baa vast to allow ot extenciea
sou 1tion space.

The value of a model to bind the parties nmy
be law if they have not participatea in its
develayrant ar Otherwiee do nOt underetarrd itS
strengths and linutations, even though they have
by definitiOn "acaepted" it fOr purp3seS af the
resolution process, Qn the other: rend, to tne
extent that its representation af reality
accords with that of the parties ana is
resprnsive to their issues, the carefully
constructea rradel can provide an analytic
ratianale or considerable strength, which may
lead the parties to adhere to the crmmitments
undertaken dur ing the process. The quantitative
clarity made possible by such a model can aid in
binding when clarity incxeases the likelihood of
meeting calsnitments.



In a similar vein, the appeal of the
rationality of t!ie analysis made possible by an
accepted cnodel may legitimate the ccxsnitments'
claims on the constituencies represented by the
negotiating par ties.

An ordaineo model can be useful in
predicting injury, if the injury can be
expressetj in the quantifiable terms for which
the nedel Can geneCate O~tputa. Bimilarly, a
model can be used for monitoring perfornmnce, in
a way that helps to maintain bargaining
positions, because it sets at the tinm of tne
agceermnt the critecia and operating parameters,
and thuS the outputs providing baseline
expectations against which to observe
pecfocmances. Its utility in aiding all of
these goals of course depends upon ite Own
ader uacy acni quality.

The ordained model can be very useful in
nelping achieve the goal of party flexibility,
since any interest can nake use of it.  and, in
the ~ of tne Sea expecienoe, many did!.

The success or failure of an ordained model
in achieving the law-science process goals--
allocation of functiccc, responsible framing of
the technical questions, the dew!ree to which the
scientific resources are free to operate within
their own milieu, and the accessibility of the
scienoe tO the decision-makers -- is even more
ccitically deternuned by the quality of the
caxiel atn! by factors exogenous to it. It is a
vessel, providing the opport.unity foc achievnent
of goais. To the extent the assunptions
underlying its algorithm remain free of hidden
values, the algorithms address technical rather
than policy questions, and technical input into
the ncx!el is the product of "good science," it
will forward those goals. But a ncx!el carries
the danger of obfuscating underlying
assunptions, and of overweighing the scientific
input if it is given mdeserved and uncritical
valim.

Ordained mndeIS may therefore be indicated
in circunetances where bindingness is for other
reasons high; where there are extended
opportunities for interacCion; and Were
solution space restrictions may be less
important due to a consensus about the relevance
of the portion of reality the ncx!el represents.

As to the optbnal conbination of the
chronological stcategies, selective exit frcnn an
AQR employing an ordained model is made Sere
difficult by the fact Chat issues to which the
jnodel does provide answers are pcescnned fairly
to be concludes by it,  Tnis ef feet may be
marginal in magnitcx!e.! An ordained model was
particularly well adapted to tne Lair ot the Sea
mining context, for exanple, whece exit was not
a desireable optiOn, and where the reSOluticn Of
corlplex questions in the present was necessary
to serve the related issues in which the mining
pcobi.em was enbecided.

Avoidance of future disputes is a cortplex
assessnent. M the one hand, the narcowness
caused by aaopting an ordained mxlel may reduCe
scnnewhat the range avai~le to the parties for
the fashioning of agreenmnts concerning the
future. On the other banc, however, to the
extent that disputes are generated by
perceptions of unredressed injury, ann asscnning
that such percepcions can te dissuaded by
reference to a pceviously agrecxl-to  " ordained" !
set of evaluative criteria, the likelihood that
a dispute sufficiently unresolved to be
disrupting will arise, in fact may be much

reduced. It is therefoce dif f icult to assess a
nedel's bnpact on the avoidance strategy. One
could conjecture, however, that the certainty it
provides in terms of regulatory "what ifs" is
both necessary to and facilitative of such
decisions as the capital investment pcablcans of
deep-sea mining,

ResOlution and deferral snould be scion
advanced by tne use of. an ordained nnoel,
Oeferral, beCauSe the preeent aCCeptability Of a
future process is improved when the
uncertainties of its later application are
Ceauced. An ordained mOdel reduCeS thcee
un~tainties by assur ing the parties that.
criteria agceed-to and legitimated in the
present wi11 be tnose obtaining as questions
arise in the future. Resoiution may be
enhanced, perhaps too nni& so in sane few cases,
in that an ordained tnadel may be toO Crisply
applicable. The "intelligence" of the neoel
itself may be important in this regard.
3. ~l~~ng

Involving the parties in the task of
building a model provides the opportunity tor
focus on consensus-building as contrasted with
insmdiate dispute resolving. It holds pccnu.se
for achieving those prcxess goals which turn
most directly upon the parties themselves.
There is the need in building the mooei to be
specific, most often in a quantifiable way,
about the factual pccnaises ano assunptions that
coilectively caagr ise the representation of the
reality at nano. Thus model buiiding offers the
prospect of helping to identify tne parties'
underlying � and possibly otherwise
unar ticulated -- values. Because it brings tne
parties together on a creative task other than,
and rationally antecedent to, the cesol.ving ot
the s mcific dis iites at hand, it aslo offers an
~ctunity to identify widened solution space.
Ot course, the opportunity may be missed; The
parties may be so tied to prior positions that
they See the modelling process as a vehicle fOr
casting not only their preferred solutions, but
also their positional values in concrete. There
is nothing intrinsic to the prooess that will
guarantee against this haamning. Open
exchanges of views and a consistent focus on the
requisites of agreenmnt are likely to sur face
real values and, it may be hoImd, eventually
widen tne solution space within which they are
operating. A skilled thir~cty neutral can,
in such instances, be helpful in enforcing that
focus.

It should also be noted that to the extent
that the develop..nt ot ~nsus about tacts,
premieeS and underlying aasumptiOna naS been
acxxmpl i shed be for e model building ccmsmnces,
its value in achieving these process goals will
be less significant,

A further advantage of nooei building as a
resolution tool is, that by participating in the
construction of the nodel, the partieS may be
expected to develOp a CCrnnitment to it, and
through it to the entire conflict management
pro=ess to which it is auxi11iary. To the
extent. such a ccmrnitment takes place anci is
transposed, there occurs a binding of the
partieS to the Ccmrnitmente mane during the
negotiations. The negative side, however', is
that the parties' various constitcmrx:ies may
feel par ticular Iy left out ano alienated by not
being a part of the model building and therefore
less likely to accord legitimacy to the
outccnne, A countervailing consideration is
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that model building does not predeternune the
selection of pac ties who par ticipate. Par ty
flexibility is therefore well served. But there
is rxrthing< again, intrinsic to the process
which brings that about. One may in fact
speculate that the opposite Can aLSO nappenr
Those who began building the rrrxreL might claim
it aS their own, shuttUx! others out fram
ownership.

Three additional process goals--
m!aptability to new information, the clear
framing of scientific questions to elicit
scientific replies, and the developsent of
SCientifiC inPut aCCeSSible tO the nnn-teahniaaL
users � all seem to be made more easily
achievable by making the parties part of the
smdeL building, provided the
scientific/technical persons were in fact part
of the process alrr � again � Provided there
waS Skilled third party faCilitation.

As to the need for flexibility in arranging
the optimal conbinatian of 'chronological
strategies," snx!el builaiix3 iS an internmaiate
optictl The Ixocess everl'triates irl but does not
begin with an ascertainable set of criteria for
the enhancrnrent of the deferral opticn,
Likewise, the resolution function is neither
over determinea nor deterred by a tco-early  or
too cxnfining! statement Of what is and what is
not substantive ly relevant.

SimiLarly, where bui!ding the model praceeds
apace with the construction of a future-looking
arrangrment, each aware of the other, it should
be possible to avoid the "architectural"
constraints which the use of an ordained IMdeL
risks. Hence the avoidance option is affected
neutrally by this selection � neither

terferecl with nor, so far as we can conjure,
pr enacted.

Finally, as to exit: The flexibility to
include or exclude from the model any aspect of
the total reality thaught crucial by acme party
tO a part Of ita intereatS, iS in faCt the
flexibility to exit with respe:t to that
irl'teieS't.  But not, because the process will
result in sorre cer'tain Irodel, to have that
interest served at a later tine.!

Model builaing takes tirre. It also requires
a sufficient probability of eventual success to
justify the attest. Constituency problems
abound, Despite its Lxrsitive utility with
respect to the "four chronologies," this pracess
tool may rx<t be best in every case.

This brief and preliminary analysis suggests
that there are numerous factors to be considered
in the selection of a process tool for a given
dispute. Wile scientific models may in general
be useful in the treatment of such ca@plex and
large scale problems as those typified by the
coastal zone and contirmntaL shelf, there is in
tt J d 10 8 ttl8 gOS <i uQ of
maximizing the various goals Mich define good
pi ocess maimgement,

No one of the three process tools< or
model-uss var iants, descr ibad in this paper is
capable of sinrr1tareously achieving each of the
thirteen process goals we delineate, or the four
chronolgical strategies derived from the fusion
of AUR and Preventive Law. It is therefore
necessary for process managers to inquire into a
wide range of ccnrflict process disensionsr Is
it tine, for example, for broadening solution

space  non-Iwxrel!< or for finaing goad solutions
witnin alcesay agreed-to sets of. decisional or
allocative criteria  ordained nr<ael! 2 ls tnere
a need to break out of sets which nave become
rxrn-productively rigid  using a non-moaeL ADIc in
the miast of a bogged down Lawsuit! 2 Is tner'e
an ~rtant need ta brrng pai tieS Or a Lirrritea
nusber of tneic representatives together < and to
stirmILate their iaentif icatian with the
negatiation process so as uLtirrmtely to bina
tnem to it  model building!, Or iS it <In<re
important to pr<xrlde rigorous support for an
outacme so that it ccrmsands tne allegience of
diverse sets of the negotiating parties'
constituents  ordained lleael!? Are tne anchoring
aynamice of the problem Such that settiea
refererx:e points will be needea ooth in
Irrrnitoring trle outcome ana in maintaining a
relative standing alrrrng the parties in tne
future  ordained nr<ael!, or will it be usetul in
the future not to be so bound but to be able to
reoonvere, or to Seek new alloeatLVe cciteria
 continuea Irodel building, non-model! 2

SuCh COneiaeratiOnS LLLuetrate but da nOt
eXhauat the need tO enarrune Carefully the
context of each problem in choosing the
preferred prOCeSS toOL. And< Of COurse, theSe
 and other tOOls! are not mutually exclusive<
Deveioinrent of a modeL and its implenentation
may, for example, grow out of an earlier use or
a nOn-rsodel Au!r.

ThiS paper haS Offered a taXOnrmry of prOceSS
tools and of criteria for their use, and
suggests that there are correlations Ning them
useful to psr tieS engaged in canfliot prevention
or resolution. The correlations we have
suggested are, at this stage, almost entirely
thearetiCal, thaugn they haVe been draWn bOtn
frcnrl our Own experiencee and fram thoSe reported
in the other papers in these Prreeedings.
Br piriCal validatiOn is clearly neCeesary. As
scientific nr<aeLS beccme more widely employed in
conflict management strategies, such
verification may beoase possible in tne near
tuture. That is, at least, our haim.
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