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Foreword

On Novemnber 13-15, 1984 the papers in this volume were
presented at & conference, Coastal Zone and Continental Shelf
Confiict Resolution: Improving Ocean Use and Resource Dis-
pute Management, at the Massachusetis Institute of Technol-

y. As a convener of that meeting | feel that we were most
forunate to have gained the attention and time of an outstand-
ing group of presenters who volunteered thase two most pre-
cious commodities of informed and busy people—time and
experience. They were stimulated and supported in discussion
by a challenging and well-informed audience of participants.

The program officers of the Wiliam H. Donner Foundation,
Philip Jessup and Janet Maughan, were instrumental in spot-
ling the idea that a conference, which joined the field of con-
flict resolution to ocean policy issues, would bring about a
timely focus on an old need which once again deserved fresh
attention — befter management of the ocean's resources. They
and their Board nurtured the idea to fruition through close
inquiry and generous financial support. Essential supplemental
support was given generously by the US Erwiranmental Pro-
tection Agency, and the Depanment of Ocean Engingering
and the Alfred P. Sloan School at MIT. These grarts were criti-
cal in enabling us to provide schotarships to participants who
otherwise would not have been able 1o attend, thereby adding
richness to the fabric of the discussion.

The fullness and success of the conference self was a prod-
uct of the caring of many persons. Weavinrﬁ together the pro-
gram —with its alternating components of theory and practice,
coastal and continental shelf subject matter, dispute resolution
and collaboration aspects —was the joint work of the Director
of the MIT Sea Grant Program, Professor Chryssostomos
Chryssostomidis; the Prograrms Communication Director, Ms.
Elizabeth Harding and Mr. Nicholas Smith. Ours was a fas-
cinating task of matching the capabilities of our presenters in
interesting ways to bring different perspectives on each area of
conflict presented in the program. Professar Chryssostomidis'
uiding hand, drawing from his experience and knowledge of
the issues, provided a particulary graliTng combination of
creativity and stability. Hard work ana skillful insight was
brought to the task of seeking out a rich mix of participants by
Ms. Ingrid Bartinique. Professor Lawrence Susskind lent not
only a resgurce of the Harvard Law Schools Program in
Negatiation's fine panticipatory negotiation game, but also his
irreplaceable skills in conducting and critiquin? it. The work of
shepherding the authors' products toward the fold in fime fo
include most of them in the preprints and, after the corder-
ence, coping with the wayward sheep to brig? the papers
fogsther in this volume was the skillful work of Beth Harding
and her very able helper, Therese Henderson. Ms. Henderson
and my secretary, Ms. Jeannie MclLaren, attended to the
myriad components which withcut the watchful eyes of caring
people are missed in the process and so diminish the whole.

As convener, my heartfelt thanks goes to all the above, and to
those that | may have inadvenently omitted, each one of whom
contributed to making the conference and these proceedings
worthwhile. In the process, they gave both collaboration and
conflict resolution a good name.

J.D. Nyhart
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INTRODUCTION

J.D. Nyhart

In the last 30 years, new technologies have
made it possible for the U.S. amd other nations to
make greater use of ocean resources. However,
develorment and management have frequently been
accompanied by conflicts among many different
interests -- including industry and recreaticnal
grougs, environmentalists, state and local
governments. In the U.S., these differences over
oCean uses, resources amd rights are typically
resolved in what can loosely be described as a
commard-ard-concrol regulatory process coupled with
a power ful and easily accessed judicial system.
Frequently, vague legislation hands ambitious goals
to requlatory agencies t promilgate standards
which are most often then challenged in extended
litigation. States' interests, grounded in many
federal statutes and basic constitutional concepts
of federalism, add a layer of complexity to already
knotty problems. Further, science and technology,
as primary moving forces for development, create a
particularly difficuit kind of conflict. Much
about the impact of progpective uses of the ocean
is not "known" in the scientific sense,
establishing a high level of uncertainty.

The result has been adversarial controntation
in regulatory agencies and cowrts in offshoare oil
lease sales, implementation of offshore oil and gas
exploration and exploitation, offshore dumping,
effluent piping, boundary determination and
environmental preservation, to name a few. One
consequence of relying on litigation to solve
conflicts is that often neither side is satisfied
with the cutcome (or one side is so unhappy that it
does not accept the problem as resolved). This
gituation has created formidable obstacles in the
formiiation of a rational approach to oCean
resource management. The costs of lengthy and
expensive confrontation have been high to the
immediate stakeholders and to society as a whole.

This volume examines some of the alternatives
for resolving ocean-related conflicts. Mediation,
negotiation, mini-trial, conflict anticipation, and
the use of models and quantitative analysis as
tools in negotlation are some of the alternative
technigues that will be examined for their
usefulness in resolving past, present, and future
conflicts over the coastal zone and continental
shelf.

The timing of the qiscussion printed here is
oppertune in several respects. There is now an
accunulated body of experience in ocean-related
mediation, negotiation, conflict anticipation, and
other alspute resolutlon practice. Representatives
of significant groups of stakeholders appear

serious about seeking better ways to resolve their
differences,. Interest in the major federal
agencies, the private sector and other interested
par ties concerned with offshore oil and gas lease
sales is perhaps spearheading Lnnovations Lo the
08 and coastal areas. Qcher proposed uses of the
ocean -- lncineration at sea, waste disposal, tidal
power -- present existing or future conflicts that
are unresolved but appear susceptible to approaches
discussed at the conterence. New regulations
related to misuses, for axample oil spiils, are
beimg written by the executive branch and further
statutory extensions are unaer consiceration by
Congress. Conflict management and resolution
mechanisms might therefore be usefully applied in
the immediate rule-writlng processes and/or
embodied as part of the new regulatory procedures
uncer development. At a more yeneral level, the
ocean community in the U.5. stanas once again at a
threshold in the evolution of ocean policies in
that a new legal regie is evelving internationally
with the Law of the Sea conwention.

Simultaneously, this country is of necessity
consicdering Lts legal regime outsioe that global
framework, Meanwhile, uses of the ocean and 1ts
resources continue to expand, with ongoiry argument
about uncertain impaces, costs, ano benefits.

The publication of these papers brings tne
state of the art 1n dispute resolution to bear on
the state of policy and decision making iln ocean
atfairs in a blena of theory and practlce,
exper lence and innovation, reflection and
anticipation. They have been written by
exXper 1enced mediators, third pacty facilitators,
stakaholiders, governmental policy makers, and
acacemics. Papers in the tirgt section review the
nature of the conflicts over ocean uses, the
opportimities for improving their management, the
mechanisns available, and same of the problems to
be overcome Ln arriving at broader usage of cthose
processes.  Subeequent sessions will examine past
exper lence in several specitic cases 1n coastal
zones and in continental snelf praojects, analyzing
why negotiatlons or mediation etforts succeedea or
browe down, and what lessons might be drawn to
manage conflicts better in the future. In most of
these analyses, mediators are paired as co-authors
with one or more Stake-holders in order to gain
wider perspective on the experience.






Tradition and Inhovation in Resolving
Twe Disputes Over the OQuter Continental Shelf

Frank K. Richardson, Solicitor
United States Department of the Interior

I. Introduction

This nation's decision to lease the
submerged lands off its ¢oast for mineral
development has led to many kinds of disputes.
The most fundamental has been one of ownership.
Since 1937, the State and Federal governments
have disagreed on general principles and
technical points concerning which sovereign
possesses the seabed, Four lawsuits are
currently pending before the Supreme Court
concerning the location of the State and Federal
bourndary off the states of Massachusetts, Rhode
Islard, New York, Mississippi, Alabama, and
Alaska. Aand just last month, a Chamber of the
International Court of Justice issued a
well-publicized decision setting a boundary
betwaen thig nation and Canada in the Gulf of
Maine. Other types of disputes are: conflicting
uses of the territorial sea and the waters above
the continental shelf: the effects onshore of
development offshore; where rests the final
authority to resolve these conflicts; those
between the Intericr Department and the holders
of the leases we issue ar reqgulate {the
majority of the disputes in this category are
resclved through the Department's internal
appeals procedure}; and the desire of state and
local governments to share in revenues fram OCS
leasing.

1 will discuss two examples of these kinds of
disputes. They concern Interior's efforts to
hold a sale of oil and gas leases in the seabed
south of Georges Bank and its efforts to divide
lease revenues with certain coastal states.

I am happy to acknowledge the invaluable
assistance of the Assistant Solicitor, Branch of
Offshore Minerals and International Law and the
Attorney Adviser, Branch of Offshore Minerals
and Tnternational Law in the preparation of this

paper.

However, before I turn to the details of these
two examples, I should first explain the
decisionmaking scheme of the OCS Lands Act as
Congress amended it in 1978. Congress tried to
design a scheme to minimize disputes resulting

from OCS leasing; and however we regard
Congress® results, we can at least applaud its
intentions,

II. The Scheme of Decisicn-making for Qil and
Gas Leasing Under the OCS Lands Act

As the Supreme Court explained earlier this
year, Congress has divided decision-making
concerning OCS oil and gas leasing into four
distinct stages, namely leasing program, lease
sale, exploration, and development and
production. Secretary of the Interior v.
California, 108 S Cr 6% gEo-T1 (o84

The leasing program stage is our label for the
creation of the S-year OCS 0il and gas leasing
schedule. Section 18 of the Act regquires the
Secretary to prepare and maintain a "leasing
program” oonsisting of "a schedule of proposed
lease sales indicating, as precisely as
possible, the size, timing, and location of
leasing activity which he determines will hest
meet naticnal energy needs for the S-year period
following its approval or reapproval.™ 43
U.5.C. 1344({a). This stage has been compared
to the base of a pyramid, in that it is here
that the Secretary takes the broadest look at
energy, economics, and the environment to see
"how, when and where oil and gas should be made
available fram the variocus Outer Continental
Shelf areas.™ California v. Watct, 668 F.2d 1290,
1297 (D.C, Cir, 1981). When preparing the
schedule, the Secretary must solicit the views
of federal agencies and the governors of
affected states. Before it is adopted, the
proposed schedule must be submitted to the
President and the Congress,

Onoe the schedule has been adopted, the next
stage begins. It is the lease sale process, and
we implement it six to eight times per year,
whenever we have a lease sale. This stage
contains a series of planning steps leading up
to the issuance of leases for tracts on the OCS.

The first planning step invelving the public is
the "call for information.® 30 C.F.R. ¥ 256,23,

*The views expressed in this paper are solely those of the author. They do not necessarily represent the
views of the Department of the Interior or the United States.



The call is a docunent published in the Federal
Register asking oil and gas companies to
indicate how interested they are in leasing
certain tracts or areas within a broad region
known as a “planning area,” It also asks other
members of the public to identify special
concerns, such ag environmental effects,
conflicts with other uses of the ocean, ardd
consistency of future exploration and production
with ¢oastal zone management plans. When
publishing the call for information, the

Depar tment also publishes a notice of its
intention to prepare an envircnmental impact
statement under the National Environmental
Policy Act (NEPA). This notice begins the
process of "scoping” the environmental impact
statement, 40C.F.R. 1301.7. Scoping is the act
of identifying the enviromnmental issues to be
discussed in the impact statement. The public's
views are sought.

The next step is an internal one called the
*area identification.” 30 C.F.R. 8256.26.
After reviewing the public's response to the
call for information and the scoping motice, the
Department identifies the area to ke studied in
the envirocnmental impact statement. In
selecting the area, the Department considers
"all available environmental information,
multiple~use conflicts, resource potential,
industry interest, and other relevant
information.” 30 C.F.R. 256.26(a).

Once the area proposed for leasing has been
identified, the Minerals Management Service
{MMS) writes a draft environmental impact
statement. 40 C.F.R. §1502.9%{a}. The draft is
presented to Federal agencies and the public for
comment. The public may comment both in writing
and at public hearings.

After the comments are studied, MMS revises its
draft and publishes the final impact statement,
The Department then decides which of the tracts
studied should be proposed for leasing, and
under what terms. This decision results in the
proposed notice of sale. 30 C.F.R. B236.29.
This document is published in the Federal
Register, and public comment is invited.

At this point, the OCS Lands Act imposes a
special regquirement, The Secretary must send a
cogy of the proposed notice of sale to the
Governor of each state which may be affected by
the exploration and development resulting Erom
the lease sale, The Governor then has 60 days
in which to make recowmendaticns on the size,
timing, or location of the lease sale. These
recommendations have a special importance. By
law, the Secretary must accept these
recommendations if he determines “that they
provide for a reasonable balance between the
national interest and the weli-being of the
citizens of the affected State." 43U.5.C.
81345 (c) .

After the Secretary considers the
recommendations from the Governors, he decides
which tracts to offer for lease and under what
terms, This decision is reflected in the final
notice of sale, published at least 3 days
bafore the sale is t0 be held., The Secretary
must. explain in writing why he accepted or
rejected the Governors' recommendations.

When leases are issued, the lease sale stage
comes to & close. At this point, lessees are
free to perform only a limited range of
activities on the lease., Typically, a lessee
will perform seismic surveys only. In apy
event, no lessee may drill a well for o1l or gas
until he has received approval of his plan of
exploration, 43 U.5.C. 81340, The filirg of
this plan inaugurates the exploration stage.
The plan is reviewed by the MMS. Affected
states are invited to comment. If any activity
described in the plan affects a land use or
water use in the coastal 2zone, the state cpastal
zone authority must find that those activities
will be performed in a manner consistent with
the State's ccastal zone management plan. The
Secretary may disapprove the plan and cancel the
lease if he finds that operations on the leage
"would probably cause serious harm o damage o
life, to property, to any mineral, to the
national security or defense, or to the marine,
coastal, or human environment.™ 43 U.S.C.

81334 (a)(2) (A).

If the lessee's exploratory drilling is
successful, it must file a plan of development
and production before installing a production
platform, 43 U.8.C. §135]. Here begins the
development and production stage. The procedure
for approval of this plan is similar in part t
the one for approving exploration plans and in
part to the one for offering tracts for lease.
In particular, the Governors of affected states
are asked to make recommendations on the plan.
These recommerkdations must be accepted unless
the Secretary finds they do not reasonably
balance nmational and state interests. Here,
too, the plan may be disapproved and the lease
cancelled.

Before turning to my two examples, 1 want to
summar ize Secretary Clark's innovations in the
OCS decision-making process. 1 know of mo
better way than to let the Secretary speak for
himself, s0 I will gquote liberally fram his
remarks to the OCS Policy Committee in
Washington on Jansary 12, 1984:

*as for process, there will be some changes
there also.

*“The purpose of these changes in offshore
leasing will be to increase state and public
participation, to identify and resclve issues
much earlier, and to better focus on Areas where
the oil industry truly seeks to search and
produce.

*The current 5-year OCS oil and gas leasing
program, designed to foeter the discovery of
offshore hydrocarbon resources, has been
operational for about 18 months of thosge five
years. It involves area-wide offerings with
related changes in the presale planning process
which takes 22 months from the call fer
information on a prospective lease offering to
the actual lease sale,

“We are now at a juncture vhere the program
is maturing, and wherse we can take advantage of
our 18-months' experience to make adjustments.

"Here are the assumptions uncer which we are
operating and the proposals we are consider ing:



o The basic concept of area-wide
consideration still

has validity -- there 15 no reasoh to depart
fram it at this

time.

Q A concerted effort will be made to
avoid dragging through che 22-month plamning
process those areas where the level of
industry interest is minimal and where
conflicts exist with other uses. We will
attempt to resolve state, environmental and
military conflict concerns mach earliier

in the total process.

Q We are proposing to make more key
decisions in the fourth month of the leasing
process which 1z the stage when the

area of leasing interest is defined for
analysis and review in a draft environmental
impact statement. If a given tract does not
meet the essential tests of potential energy
value, versus other mltipie use values,
such as fishing, military concerns or
environmental of scenic considerations, then
a tract can be dropped from further
consideration in that fourth month. If an
area does measure up 1n itS early analysis
of benefits-versus-liabilities, it would be
further analyzed and refined at each
decision stage —— or level —— in the
22-month process. This must be done on a
case-by-case, sale-by-sale, basis since
every area is different, some unique.

=] Communication will be strengthened by
periodically publishing a listing of
planning milestones, by referring to sales
by name and number, by reinstituting early
“scoping” meetings and by increasing the
mumber of public hearings held on a draft
EIS. I pledge to commnicate with the
states and other affected interests cefore
the sales process begins and then
continuously thereafter.

o To facilitate early balancing of
hydrocarbon potential with envirommental ,
economic, and defense interests, the oil and
gas 1ndustry will be urged -- expected -~ to
tell us more precisely and at the beginning
of the leasing process, where they wish to
lease. It is essential that we Know
industry’s true priorities. wWhile we
recognize their 1ndication of pricrities are
propx ietary and confidential, this
information must 0@ maoe available to us ir
we are o properly balanoe the multiple use
of the Quter Continental Shelf,

o Industry interest, information gleaned
from earlier sales, and MMS analysis of
geophysical information will be carefully
examined ard considered to refine the
original area of consiceration into smaller
but perhaps more precise areas of leasing
intereskt.

Q We are continuing to imgrove our
communications with other offices in the
Federal establishment involved in OCS
activity. Last July, Interior and the
Vepar tment of Defense entered into a
memorandun of agreement. And now, with
Secretary weinberger, I am re-emphasizing

our commitment to resolve conflicts and to
make the effort to settle conflicts as early
as possible in the prelease process.

o Interior's Minerals Management Service
has completed negotiations on a Mewmorandam
of Understanaing with the Environmental
Protection 2gency.

"let's hope that we can reach accord with other
agencies, such as NOMA, without prolongea
negotiation,

“*In short, 1 believe we all shoula work
clogsely together for the benefit of our country
and for the American people. wWherever
tureaucratic walls hinder cammmicacion, we must
correct that situation....

"In closing, I want to emphasize just a few key
points.

"we will give high priority to the Quter
Continental Shelf program because it 1s
essential t our national security, to our
economic and our envirocnmental EFuture.

"We are making some aajustments in the
program so we will have fuller state and puolic
participation, so we will have contruwutions
from all who have concerns, 50 we can resoive
issues earlier and so we can get on with the
appropr late exploration and ceasonable
developgment,

"we will welcome your aavice, ana we will
worK with sctates, witn industry, with Congress
and with the full spectrum of interest groups to
assure that we achileve OC5 energy Droowccion,
while protecting the environment and the Jquality
of lite in our country.”

Consideration of two examples of OC5 dispates
may clarity both the process and the problem. A
public relations oconsultant would mo doubt
criticize my selection. I could have chosen
shining examples of our successes in resolving
disputes, Two recent successes are in lease
sales B0 off southern California and 87 in tne
Arctic Ocean, both held without litigation after
extensive cooraination with state and locai
governments, Insteaa, I have selected two
examples because of their intractability. I
will welcame your insights ano suggestions on
ways to resolve these two disputes.

II1. Oispute Resolution Inwolving Oil ana Gas
[easing in tne North Atlantic

An oil and gas lease sale schedulea tor tne OGS
North Atiantic Region in September 1984 [xesents
a useful case stuwdy of the broad range of
conflicts that have confronted the Interior
Department in resolving disputes over oftshore
oil and gas ileasing. The proposed action --
known as Sale B2 -- was a planned "sale" of
federal oil and gas leases to privabte enecgy
canpanies in an area of the North Atlantic,
genetally ottshore frum New York to Malne. A
“sale™ of leases, 1 snould re-emphasize, oy
itselt does not confer eilther exploration or
devalopment rights on the lessee. Rather,
furtner extensive federal ana state review and
approval of specific plans of operations are



required after the lease sale before any
drilling, production, or transportation may
oCCur .

The Jdispute over Sale 82 once again ultimately
required resolution by the federal courts. In
fact, litigation initiated by the Cognonwealth
of Massachusetts and a coalition ot
envirotmental amd fishing organizations nas led
to ten separate Jjudicial opinions since January
1978, all relating oo North Atlantic OCS
leasing. Significantly, every one of those
court opinions has relatea only to a preliminary
injunction phase of litigation. Ne court has
yet to address the merits of a single issue
concerning OS5 leaswng in the Nortn Atlantic.

The controversy over Sale 82 is particularly
troublesome in lignt of the clear congressional
intent in passing the 1978 amendceents to the OCS
Lands Act. Congress specifically cited the past
histary of injunctions, which had delayed
offshore leasing, and expressead a desire to
avoid such litigation in che future. Continuing
opposition to O0S leasing, at least with respect
to the Worth Atlantic reglion, raises a guestion
as to whether the current statutory structure
allows sufficient flexibility for the Secretary
of the Interior to conduct an important, though
preliminary, step in tne otfshore oil and gas
development process.

The range of competing concerns which arose ovex
Sale 82 is quite breoad and inwolves at least
seven states, as many Lederal agencies, the
Canadian government, and a broad range of
ivate 1nterests, To provide a framework for
analyzing both the disputes that arose and
Interior's efforts to resolve tnem, I propose to
egamine the "dispute resolution® pracess in
three principal mxies: (1} voluntary
negotiation between Interior and the scates and
other federal agencies; {2) actions by Congress
iwolving the legisiative process; and (3)
lLitigation through the federal cowrts ard the
International Court of Justice.

To better understand the issues that have
perpetratad a constant flow of litigation and
controversy fur the past decade, I first would
like to examine the history of the Interiox
Depar tment’'s prior efforts at OCS leasing in the
Nor th Atlantic. Then, I will focus on several
aspects of the recent proposed lease sale which
inay bear important lessons for the future of
dispute resolution in this comples and
controversial area of law. I believe that this
copar 1son of Sale 82 with prior North Atlantic
sales illustrates two ilmportant innovations in
the procecures used to avoid the more
traditional method of resort to litigation,
These are (1) use ot Congressional

appropr iations process to decide cetrtaln issues
previously left to the Secretary of the Interior
and {2} a comprehensive effort by the Secretary
t0 negotlate reasonaple solutions with other
parties seeklry to share joint use of the

ocean. As we shall see, however, these two
innovations did mot aveid resorb to the judicial
process with regara to Sale 82.

A. Prior dorth Atlantic (ease Sale
Litigation

1. Sale 42. Since 1974, when the Nation
enbarked on an expanaed ana accelerated (k&
leasing program, DO geographlc area has feen the
subject of continuing controversy bo e Saiw
degres as the North Atlantic. The princiupal
conceril expressed by opponents of Nooth Atlantic
leage sales has been the neea W protect the
productive fishery and other umoortant
bioiogical resources of Georges Bank ana the
rest of the North Arlantic UCs area frum tne
peroelved adverse effects that might occur trom
ottsnore o1l ana gas driliing. Despibte both
presioential ang congressional Airectives
instructing the Interior Department to make
available all frontier areas of the 005 for
possible leasing, oniy one oll and Jas lease
sale has been hela to aate in bie North Atlantac
region. Tnat sale, Lease Sale 42, was held 1n
Decenber 1979 only after several years ot
detailed environmental studies and pre— sale
planning, followed by two rounds of litigation
which delayed the sale for another 23 months.
AS 1s the case for all proposed lease sales, the
Interior Deparueent began by prepar ing both an
Envirorgeental Impact Statement (EIS) to assess
the possible effects ot its proposea drilling
activities throughout the anticipatea 30-year
Lite of the project. For Sale 42, the initial
proposal was to offer 206 tracts, of
appraximately 57U0 acres each. The Depac umentc
later withdarew 24 of thogse tracts, 1n response
te a State Departaent regquesc, oased upan a
pending international boundary dispute with
Canada in tne Gulf of Maine area. Following e
removal of tnese tracts, the remaining conflict
focused mainly on tne ability ot 01l and gas
drilling to co-exist with fisheries. The U.5.
Court of Appeals for the First Circuit later
character izea this concern as "the possible
impact of oil contamination on the aguatic and
onshore environment.” Massachusetts v. Awirus,
594 F.2d 872, 474 (1st Cir. 1979).

Massachusetts filed comments in response tw the
draft Environmental Impact Statement. The State
rejuested rancval of certain tracts fran the
sale, ocased upon tieir proximity to tne coast,
citing as 1ts reason the possible danger of an
o1l spull. These cauments thus ldentified a
precise area of concern.

The first attempt to resclve thls dispute was
handled through negotiations and correspondence
at tie administrative level. Secretary Anarus
agreea to defer 172 of the 24 tracts nearest the
shore, in response te the State's reguest, but
proposed to offer the remalning 12 tracts. In
response, the Massachusetts Governor wrote the
Secretary “expressing his general satistaction
witn progress on the sale but noting three
remalning areas of concern.” Massachusetts v.
Andrus, 594 F.2d at 878, The Governor regquested
(1} deferrai of the remaining 12 tracts, (2] a
comnitment by Interior to pursue further
environmental studies and analysis before the
actual development of o1l or ygas, and (J) a
training program for oil 1naustry personredi.

The Secretary, of course, was obligated to
consider these recommendations, as well as the
comeents of the six other states potentially
affectea by North Atlantic leasing operations.



Based upon his staff's recommendations,
Secretary Andrus vitimately deleted 11 of the 12
remaining tracts and agreed to impose a number
of lease stipulations in order to provide
further environmental protection. Thus, with
only one disputed tract remaining out of the
original 206 tracts, the Secrotary's
accommxlation to the State's interests seemed
virtually complete. The hope for an amicable
resolution, however, soon proved false, as the
process shifted guickly from one of cooperation
and negotiation to one of confrontation and
litigation.

Two weeks before the sale, Massachuseits and the
Conservation Law Foundation, an environmental
organization, Filed similar lawsuits to enjoin
the sale in its entirety. Plaintiffs alleqed
that the Secretary had viclated six separate
federal statutes in proposing to conduct Sale
42. Following a hearing, District Court Judge
Garrity granted a preliminary injunction three
days before the sale, He found that the
plaintiffs were likely to succeed with regard to
their claims under the OCS Lands Act, the
National Enwircnmental Policy Act, amd the
Administrative Procedure Act. Interior sought an
emergency stay of that injunction, which was
denied by the First Circuit on January 30, i978,
just one day before the sale, in effect
postponing the sale until the injunction was
lifted., The court of appeals did agree to
conduct an expedited hearing of the appeal.
Despite that promise, the First Circuit did not
issue its opinion on Interior's appeal for 13
months, At that time, the court vacated the
preliminary injunction on grounds of mootness.
A significant intervening event had occurred,
according to the court of appeals, with passage
of the OCS Lands Act Amendments of 1978. The
ocourt of appeals found that the enactment of
statutory amendments significantly altered the
entire OCS leasing process. In summary, the
legislative process rendered the judicial
procesdings moot, at least in part. The Pirst
Circuit remanded the case to the district court
for Eurther hearings.

In order to continue planning for the sale,
Interior prepared a draft supplemental EIS in
May 1979 and again solicited comments from all
interested parties. Following consideration of
these comments, a final supplemental EIS was
issued in September 1979, A rotice of sale was
published in early October rescheduling the sale
for Movember &, 1979. Plaintiffs, however,
elected to maintain their strategy of
litigation. They raised many of the same claims
which they had previously brought, as well as
additional claims under the Endangered Species
Act. The resolution of the dispute once again
was left to the judiciary.

This time, however, District Court Judge
McNaught denied plaintiff's motion for a second
preliminary injunction. The district court
cited the court of appeals opinion, which stated
that "it is left to the Secretary to harmonize
the interests of the various resources wherever
they impinge upon cne another,,..Some adverse
effects on fishing in the coastal environs were
doubtless anticipated as the legiclative
establishment of oil spill and fishermen's gear
furds indicates; but we think the underlying
assumption was that both sets of interests --

those concerned with the preservation of the
fishery resource for future use by mankind, and
those concerned with securing the extraction of
oil and gas -- can be served. Where the two
sets of interests conflict, where particular
mineral leases threaten particular fishing
interests, the Secretary must determune which
interests must give way, and to what degree, in
order to achieve a proper balance.™
Massachusetts v. Andrus, 481 F. Supp. 685,
citing 594 F.2d at B88. This statement
recognized a limited role which courts should
play in reviewing policy decisions involving
competing or potentially conflicting interests.
The thesis of the opinion is that Congress
expressly delegated those policy decisions to
the Executive Branch, not the Judiciary, and
vested the Secretary of the Interior with broad
discretion to balance multiple use conflicts
through the procedures contained in the 0OCS
Lands Act Amendments of 1978.

Following Judge McHaught's decision on November
5, plaintiffs irmediately filed a motion for
injunction pending appeal, which the First
Circuit denied on November 6, 1979. The court
of appeals simultanecusly granted a temporary
stay of its own order, however, to permit
plaintiffs to seek emergency Supreme Court
review.,

Plaintiffs then obtained a temporary stay from
Cireuit Justice Brennan during the afterncon of
November 6, forcing Interior once again to
postpone the sale. The full Supreme Court sSoon
vacated the stay, however, on Hovember %, 1979.
The Supreme Court's action thus cleared the way
once again for the sale. Because of the
litigation-imposed delay, Interior once again
was foroed to reschedule the sale, after 30 days
notice, for December 18, 1979. Plaintiffs,
determined to exthaust every legal remedy, then
Eiled an appeal of Judge McNaught's order
denying a preliminary injunction. That final
effort was rebuffed by the court of appeals,
which denied plaintiffs’' appeal of the
preliminacy injunction on December 17, 19379,
just one day before the sale.

Finally, Sale 42 was held on December 18, 1979.
One hundred twenty-three tracts were offered and
63 leases issued. The public received cash
bonus bids fram oil and gas companies in excess
of eight hundred million dollars, which were
deposited in the United States Treasury.
Exploration has cocurred on only eight of those
leases, each time following careful scrutiny of
site-specific exploration plans which were
submitted by the lessees awd approved by the
affected states, including the Massachusetts
Coastal Zone Management Office. Ironically, the
state which fought so hard to prevent the
offering of leases was satisfied that the oil
companies could safely drill thelr proposed 176
wells without barm to the enviromment or the
Massachusetts' coagst., The State's decision to
allow drilling to proceed praoved to be
well-founded. Careful monitoring of drilling
discharges occurred, and scientific studies have
demonstrated, at most, short-term and localized
effects from drilling operations. No
significant adverse environmental effects have
been documented. None of the eight exploratory
wells, unfortunately, yielded evidernwe of a
commercial accumulation of oil or gas. The



disappointing results from these wells soon led
to a fundamental change in the estimate of
available resources for the subsequent North
Atlantic lease sale, Sale 52,

2. BSale 52. Following the successful — if
greatly delayed -- completion of Sale 42, the
Intericr Department continued with preparations
for the next Mocth Atlantic Lease Sale, Sale
52, ‘This sale was included in the Five-Year
Schedule of oil and gas lease sales which
Congress required under Section 18 of the 1978
amendments to the OC5 Lands Act. The schedule
was designed, among other objectives, to
distribute equitably among all coastal regions
of the country the possible benefits and risks
fron the QCS leasing arnd development program,
which is so important to our Nation's national
interest and security. The steps in the
pre-sale planning process for Sale 52 were
generally similar to those taken for Sale 42,
The Interior Department issued a draft
Envirommental Impact Statement in September
1981, received numerous comments, and issued its
final statement in april 1982. Based upon the
recently completed, but disappointing
exploratory drilling results from Sale 42
tracts, Interior substantially lowered its
estimates of the most likely available oil and
gas reserves to just three percent of the
earlier estimates.

Sale 52, originally scheduled for Qctocber 1982,
was delayed for five months in response to
litigation in California over the role of state
coastal zone management plang in OCS pre-lease
sale activities. Based upon a ruling of the
Ninth Circuit Court of Appeals in a case
inmvolving a California sale, the Interior

Depar tment agreed bo prepare “consistency
determinations® to address the manner in which
0CS leasing and subsequent activities might
affect the coastal zone policies of affected
states, The preparation of these analytical
docunents thus provided another opportunity for
involvement in pre-sale planming by
Massachusetts and the other North Atlantic
states.

Following completion of the environmental impact
statement, the process of formal consultation
with the states comenced. That process was
gowerned by section 19 of the OCS Lands &°t. As
I explained earlier, section 19 requires the
Secretary of the Interior to consult with the
Governors of affected states and to ensure a
reasonable balance of national and state
interests in selecting the size, timing, and
location of an OC5 lease sale. Sale 52, as
initially planned, consisted of 540 aeparate
tracts. In his comments submitted wnder section
19, the Massachusetts Governor reduested removal
of 103 of those tracts fram the sale, Interior
examined this request carefully and agreed to
defer 46 of the tracts in question.

Never theless, based upon promising geologic
prospects for hydeocarbon accumilation,
Secretary Watt decided to offer 50 tracts in
deep water, as well as seven tracts in submarine
canyons, which the state opposed for reasons
relating to fishing concerns,

Those seven canyon tracts represented the only
remaining area of dispute involving the
protection of fisheries, Many lease
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stipulations were included to provide further
protection. Thus, negotiation had narrowed
significantly the larger scope of the initial
disagreement. Nevertheless, the State and the
Conservation Law Foundation once again invoked
the judicial process to assert their claims,
They again filed a lawsuit, seeking to enjoin
the sale in its entirety, this time citing four
separate statutory viclations, Again, a federal
district court judge in Massachusetts issued a
preliminary injunction on March 28, 1983, just
one day before the sale, which was postponed
perxiing the outcome of the litigation. District
Court Judge Mazzone found that the environmental
impact statement would require a supplement to
analyze the costs and benefits of leasing in
light of the lower oil and gas resource
estimates., Interior again appealed that ruling
to the First Circuit, which upheld the district
court, with respect to his NEPA finding. The
case was remanded to the district court for
further proceedings in September 1983.

The timing of the court of appeals' opinion
posed a practical problem for the Interior
Department. The court of appeals’ ruling
essentially required that Interior either
prepare a supplemental EIS or else proceed to a
trial oh the merits of the injunction, with a
subsequent appeal of the district court's ogder
likely, regardless of the outcame. At the same
time, however, Interior already had commenced
planning for the third MNorth Atlantic lease
Sale, Sale 82, scheduled initially for February
1984, A new envirommental impact statement for
that sale already was being prepared. Moreover,
Sale 82 would include all tracts in Sale 52.
Secretary Watt decided, therefore, to cancel
Sale S2, rather than to duplicate effort by
publishing two substantially similar
envirommental deocuments simultaneously.
Following the cancellation of Sale 52, Interior
moved to dismiss the pending litigation as
moot. Ower plaintiffs' oppoesition the distriet
court granted Interior's motion and dismissed
the case in April 1984.

B, BSale 82. Expansion of the Controversy and
Imovations Through Legislation and
Negotiations

Following the cancellation of Sale 52, Interior
concentrated its North Atlantic Lease Sale
planning on Sale B2, which was scheduled to be
the first lease sale in this area in more than
four years. The Department sought to take all
steps necessary for a successful sale, without
litigation if possible. Massachusetts and CLF,
however , renewed their opposition when Sale B2,
the first "area~wide” sale in the area, was
proposed. Although mich of the opposition to
Sale 82 was based upon the large area originally
proposed for offering, the area-wide leasing
concept has been approved in all respects by the
District of Colwmbia Court of Appeals, which
upheld the Five-Year Program over the objections
of Massachusetts and CLF, among others, in
California v. Watt, 712 P.2d 584 (D.C. Cir.
1983). The controversy over Sale 82 no longer
was confined principally to the fishing concerns
which predominated in the two prior scheduled
sales, Both the geographic areas of the sale
and the means employed to resolve the looming
conflict expanded.




After receiving camments on the geologic
potential for finding oil and gas, Interior
identified a broad area including 4366 blocks,
or about 25 million acres. This area
encompasswd many other uses of the ocean and its
regources. Following the area identification,
ote of the planning steps I described earlier,
Interior began to study possible environmental
impacts and published a draft EIS. From within
the Executive Branch, Interior soon received
requests to remove large areas of the OCS from
leasing, based upon possible conflicts with a
number of Cabinet- level departments. These
discussions were conducted during the pre-sale
process through negotiations with the Depar tment
of Defense (for submarine transit lanes), the
Depar tment of Transportation {for Coast Guard
navigation areas), the Department of Cammerce
(Eor endangered species and marine fisheries),
the Department of State (for the Canadian

mar itime boundary dispute), and the
Erivirommental Piotection Agency (for its concern
over general effects of drilling).

In addition, for the first time Congress took an
active role in designing the configuration of
Sale 82. Through the congressional

appropr iations process, but without hearings or
widespread public debate, Congress enacted a
"moratorium” on OCS leasing in a number of areas
in the North Atlantic. Congress prohibited
leasing of areas within 50 miles of shore, areas
in the center of Georges Bamk, areas in prime
fishing grounds such as submarine canyons and
the Great South Channel (also inhabited by
whales on the list of endangered species), and
vessel traFfic navigation areas administered by
the Coast Guard. This moratorium not only
precluded Interior fram offering those areas in
Sale B2, it also prohibited Interior even from
studying or proposing the possible inclusion of
these areas in any future OCS sale in the North
Atlantic. Although that moratorium initially
was adopted only for fiscal year 1984, it
recently has continued in effect through a
continuing budget resolution for fiscal year
1985. The wse of the legislative appropriations
process marked an innovation in the dispute
resolution process, although a highly
undesirable one fram Interior's perspective.

For the first time, Congress, not the Secretary,
made decisions governing the soope of a Nerth
Atlantic lease sale.

an examination of how the Intericr Depar tment
sought to resolve the many conflicts which arcse
in Sale B2 presents, I think, an interesting
example of the way in which Eederal agencies
increasingly are forced to operate in an era of
competing uses for limited resowrces. In
response to Interior's draft emwvircnmental
impact statement, Massachusetts and the
environmental groups had requested that a wide
range of additional "alternatives® to the
proposed sale be studied. There was no
agreement even among these parties, however, as
to the appropriate "fisheries" alternative that
should be adopted. Fnvironmental groups staked
out certain preferred areas, Massachusetts and
the other North Atlantic States provided their
own suggestions, and Federal agencies
responsible for protecting fisheries suggested
still further possibilities. Interior analyzed
those requests to select a reasonable range of
alternatives to be studied in the final EIS.
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Meanwhile, Congress enacted the one-year
moratorium that restricted OGS leasing in the
areas listed above.

Based upon the comments received and the
congressional action, Interior rewised its EIS
and, in November 1983, issued what many critics
of the (XS leasing program have described as a
comprehensive, excellent analysis of the
environmental effects of oil and gas leasing in
the North Atlankic over the next 30 years. Of
particular note, agencies such as the MNational
Oceanic and Atmospheric Administration within
the Department of Camverce and the Bnvironmental
Protection Agency both praised Interior‘s final
RIS. Other federal agencies, however, requested
deletion of additional areas in an effort to

fur ther reduce or eliminate concerns owver the
area proposed to be offered.

In January 1984, a further series of innovative
steps wag taken by newly appointed Intericr
Secretary William Clark in an effort to defuse
opposition to oil and gas leasing and promote a
balanced OC5 program for the future. Even
though the Supreme Court ruled in Janhuary 1984
that Interior's lease sales were not subject to
the "consistency™ requirement of the Coastal
Zone Management Act, Secretary Clark voluntarily
extended a further opportunity to consult with
the states and all parties concelvably affected
by Sale B2 and several other scheduled lease
sales concerning coastal zone and other issues,
In particular, he indicated that he would renew
consultation with the states and seek a more
precise indication of areas and priorities of
0il and gas industry interest within the
area-wide leasing context.

Interior proceeded during 1984 to oconsult more
extensively than ever before with each of the
North Atlantic states, as well as with theose
representatives fran the oil and gas industry
which had expressed an interest in OCS leasing
in this area. Following a period of several
monthe to aocomplish the Secretary's policy
objectives, the Department of Defense and
Interior negotiated under their formal
Memorandum of Agreement to remove certain blocks
of importance to submarine operations in the
North Atlantic. Interior agreed, at the

Depar tment of State's request, to delay any
lease offering for blocks subject to
international maritime boundary dispute between
the United States and Canada, pending the
outcome of the International Couct of Justice
ruling on that issue. Interior alsc agreed to
delete blocks on part of Georges Bank, based on
a balancing of fisheries and ¢il and gas
concerns, in response to requests from Maine and
Massachusetts. As a result of these
negotiations, Interior proposed a reduced lease
sale in April 1984, including 2,469 blocks
{about 14 million acres).

Under section 19 of the OCS Lands Act, of
course, the governors then had an opportunity to
request further changes in the size, timing, or
location of the areas to be offered. Responses
Fram all seven governors were received,
considered carefully, and, in almost all cases,
ultimately accepted. For the first time,
however , Massachusetts reguested that hundreds
of additional blocks be removed fram the sale,
50 that no leasing could occur in water depths



less than 400 meters. That request, if adopted
in full, would preclude any prospect of North
Atlantic oil or gas production for many years,
as no production has yet occurred in water
depths greater than 400 meters in any part of
the United States OCS. Interior met with the
Governor's representatives on August 7, 1984, in
an effort to understand the State's new position
and determine whether a compromise could be
reached, The State indicated, however, that the
Governar 's request for deletion of all blocks
within the 400-meter "isobath" was Final and not
subject to negotiatian. Interior concluded that
there simply was no basis in the record to
accept the Governor's request in its entirety.
The Secretary did agree, however, to defer 293
blocks at Massachusetts' request, based on a
careful balancing of fishing with energy
concerns. The only blocks left in the sale were
those which the oil and gas industry had
identified as being of the highest priority.
Moreover, mary other "high priority" blocks were
deleted from Sale 82 because of the Secretary's
decision to favor fishing interests, degpite the
evidence before him that no significant damage
to those interests would occur if those blocks
were leased and explored. Interior concluded
that the many deferrals already adopted, several
additional requests from Massachusetts which
were accepted, and the excellent environmental
record of the OCS program would provide more
than adequate protection for the important
fishery resources for the North Atlantic.

As a resilt of this consultation process,
Interior accepted virtually all of the requests
by the governors of the other six states. The
Secretary also accepted the vast majority of the
deferral reguests Eram Massachusetts, as well as
all of its suggestions for additional
environmental protection, which then were
incorporated into the Final Notice of Bale.

As noted, several federal agencies also
continued to negotiate with Interior following
the Proposad Notice of Sale. The Coast Guard
requested that 32 additional blocks be remcved
from the sale pending the completion of its
vessel traffic study in this area. Because the
Canadian boundary dispute in the Gulf of Maine
was unresolved, the Secretary, as he had
promised the State Department in his decision on
the proposad notice of sale, split Sale 82 into
two parts and delayed any offering of blocks in
the disputed area until the ICI had ruled.
Through this lengthy process of accommodation
abd negotiation, the dispute with Massachusetts
had been narrowed to only 149 blocks out of the
original sale area of more than 4,366 blocks.
In short, of the large North Atlantic area
proposed initially for Sale 82, Part I, Interior
and the State disagreed only with respect to a
small percentage of the blocks in question, and
many concessions had been made to protect
figheries. The original area-wide proposal of
4,366 blocks had been whittled down to 1,138
blocks in the sale scheduled for September

1994,

Once again, however, the negotiating process
failed to resolve the differences between the
parties. Once again, Massachusetts filed suit,
along with Conservation Law Foundation, seeking
not merely to remove 149 blocks, but to prevent
any sale, in any form whatsoever, from
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occurting, Once again, District Court Judge
Mazzone granted this reguest in full, issiing a
preliminary injunction that would prevent
Interior from taking any action until, at a
minimum, yet another Environmental Impact
Statement had been prepared.

Even before the announcement of that injunction,
however , another significant and wholly
unexpected development occurred. HNot a single
oil or gas company submitted a bid for any of
the 1,138 blocks availatcle in Sale 82. The only
bids received by the close of biading deadline
on September 25 were 149 pids from an
environmental group, Greenpeace, which is one of
the plaintiffs seeking to prevent the =ale.
Because no company had bid, Interior cancelled
the first part of the sale which had been
scheduled for September 26, 1984. The future of
Sale 82, pPart II, involving the blocks
previously subject to the international boundary
dispute with Canada, is under study.

C. Reflections on the OCS Dispute Resclution
Process

The past several years have snown a substantial
expansion in the disputes surrounding Interior's
QCs leasing efforts, particularly in the Nocth
Atlantic. Congress clearly defined the national
interest in 1978 by amending the OCS Lands Act
to provide multi-staged decision-making and to
avoid the stream of lawsuits and injunctions
which delayed OCS leasing during the 1970%s.
That stream, however, has swelled during the
last six years. Equally troubling is the recent
congressional practice of enacting an

appropr iations moratorium, usually on an inter un
or emergency basis, to preclude Interior fram
leasing and conducting pre-lease planning
activity. The first such effort affecting the
North Atlantic was for Fiscal Year 1984 ard
occurred without adequate hearings to consider
the consequences. The Interior Depar tment under
Secretary Clark has argued vigorously, but so
far without much success, against a continuation
of this moratorium, One may fairly ask, if
Congress is competent to balance the competing
interests in the North Atlantic each fiscal
year, should it not display the courage of its
convictions and perform the balancing fully.
That is, after deciding what blocks cannot be
offered, it should then direct that the
remaining be offered, subject to the safeguards
in the Department's regulations and lease
stipulations. A Corgress wise encugh to say
"no" should be brave enough to say "yes."

The OCS leasing program mugt live with a vast
array of competing interests for the ocean's
mltiple uses and resources, The negotiations
process generally has worked well between
Interior and other federal agencies. The
section 19 process with the states also has
succeeded in many regions of the OCS5. In the
North Atlantic, however, the combined effects of
a congressional moratorium, unyielding
opposition from Massachusetts and certain
environmental groupe, and the all-too-easy
resort to preliminary injunctions by the federal
cour ts have prevented the Interior Department
from fulfilling its statutory mandate under the
1978 OCS Lands Act. The dangers of energy
complacency in this nation are well-documented
by our experience in the 1970's.



The Intecrior Department and Secretary Clark are
prepared to eimbark on a new era of cooperation
to negotiate satisfactory pre-sale resolutions
to policy differences. We hope this invitation
will be accepted,

IV. Dispute Resolution Inwolving Revenues from
Leases within Three Miles of a State's Submerged
Lands

Section 8{g) of the OCS Lands act cohncerns the
division of revenues from certain leases on the
0CS. Disputes over dividing OCS revenues are
almost as old as disputes over the ownership of
the OCS. 1In 1953, when signing the Submerged
Lands Act, President Eisenhower made clear his
view that 0CS lands "should be administered by
the Federal Govermment and income therefrom
should go into the Federal Treasuwcy."™ His
opposition to sharing revenues, and presumably
other factors, prevented sarlier proposals to
give coastal states 37 1/2% of OCS revenues from
being renewed in the debates owver the 1953 OCS
Lands Act. See e.g., H.R. Rept.. No. 2078, 8lst
cong., 2d Sess. (1350} (H,R. 8137). I believe
it fair to say that Congress regarded its
quitelaim of submerged lands to these states as
an approor late substitute for revenue shar ing.,
In any event, the 1953 OCS Lands Act, in#9,
required that all lease revenues be deposited in
the Treaswy as “miscellaneous receipts." o
revenues were to be shared,

Revenue sharing became an issue again in the
mid-1%70's as Congress considered amendments to
the 1953 Act. For example, in 197 the Senate
Comittee on Interior and Insular Affairs

repor ted favorably on the proposed Eherqgy Supply
Act, which would have established a "Coastal
States Fund® in the Treasury. The Fund was to
be funded by 10% of OCS revenues, not to exceed
%200 million per year., The Secretary was to
award grants "to compensate impacted coastal
States for the full cost of any ernwironmental
effects and social and economic impacts of
offshore o0il and gas exploration, development,
and production.” S, Rept., No, 93-1140, 93rd
Cong., 2d Sess, 119 (1974),

But by 1976, the Congress decided not to use the
OCS Lands Act as the vehicle for helping States
“deal with the impact of offshore development
and production,” choosing instead to help them
through amendments to the Coastal Zone
Managesment Act, H.R. Rept. No. 34-1632, 94th
Cong., 24 Sesg. 55-56 (1976) (Conf, Rept. on S.
521}.

At the same time, the Conference Committee
reviewing the proposed amendments to the OCS
Lands Act examined a new provision, one applying
only to Federal tracts within 3 miles of a
state's submerged lands. That provision would
have reguired the Secretary to offer a governor
“the opportunity to jointly lease any
area...which he concludes, in consultation with
the Governor...may contain a field, geclogical
structure, or trap which may be located within
both federal and state owned lands." Id. at

17. If the Secretary amd Governor could not
agree, the Secretary would be free to lease the
Federal tracts anyway, but would have to deposit
a lease revenues in an escrow account until the
Secretary amd the Gowernor agreed on "the proper
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rate of payments™ to the State and Federal
Treasur les. Id. at 17-18.

For the purpose of this conference, the most
interesting thing about this new proposal was
that it provided no mechanisn for resolving
disputes over how the money should be divided.
This point was not lost on Secretary Andrus in
1577. On May 10 of that year he filed a report
with the House of Representatives on H.R. 1614,
a bill substantially the same as the 1976 bill.
The report explained his concern about the joint
leasing schame; he feared it would wndermine his
author ity under the Act, 50 he proposed revised
language eliminating any reference to joint
leasing., In its place, the Secretary would be
required to offer the Gowvernor an agreement for
the "fair and equitable division® of lease
revenues from tracts within 3 miles of state
submerged lands, If the two could not agree,
the Secretary was to place the lease revenues in
a special account until they reached agreement,
or until a Federal district court determined the
"fair and equitable" division of the money.

With a few minor changes, Secretary Andrus' May
10 language was enacted by Congress the
following year.

The details of the procedure Congress enacted to
resolve disputes under 8 8(g) are worth

oconsider ing, The first point to mote is that
Congress tied the procedure into the Interior
Depar twent's procedural steps in planning for a
lease sale. Thus, the first step in the H{q)
procedure is for the Secretary to send the
Governor a mountain of information “at the time
of soligiting nominations for the leasing of
lands 1/ As explained earlier, this soliciting
of nominations is what Interior does in its
"call for information™ for a lease sale, and it
aoccurs at the beginning of the lease sale
process. 30 C.F.R. 256,23, Next, after
receiving nominations from industry and the
public, the Secretary must tell the Governor
whether he intends to consider including any
B{g) tracts in the leage sale, If so, he must
then consulc with the Governor to see whether
any of the tracts "may contain one or nore oil
or gas pools or fields"™ underlying state and
federal seabed. If the Secretary then decides
to offer any B{g) tracts containing a pool or
field in common with the State's seabed, he must
offer the Governor an agreement to divide lease
revenues fairly and equitably between the State
and Federal government,2/ The Departnent. makes
this offer at about the time the Depar tment
publishes the proposed notice of sale. See 310
C.F.R. § 256,29,

Once the Secretary has made the offer, the
Governor has 90 days to aoccept or reject it. 1If
he accepts it, lease revenues will be
distributed in accordance with the agreement.

If he rejects it, the Secretary may still lease
the 8(g) tracts: but he must place the revenues
"attributable to [common] oil and gas pools" in
a separate account in the Treasury where the
money can earn interest,

But the procedute does not necessarily end with
the lease sale, The Secretary and the Governor
can continue their discussions after the lease
sale and, wpon agreement, can withdraw the money
fram the special account. Or either official
can sue to have a Federal district court



determine the "fair and equitable® division of
the money.3/ This, then, is Congress' idea of
how one should resclve disputes with a Governor
over the fair and equitable division of 8(g)
revenues. Experience has shown that this
procedure is at best inefficient, frequently
pointless, amd at worst likely to Foster
controversy. A summary of that experience may
be helpful. Section 8{g) took effect on
September 18, 1978, while Mr. Andrus was still
in office. The first and principal issue he
faced was to determine what a "fair and
equitable” division of revenues should be,

Secretary andrus, of course, had no trouble
resolving what the phrase "fair and equitable”
meant, for he was its author. He had explained
it to the House in his May 10, 1977, letter:

Under existing law revenues from leasing the
OQuter Continental Shelf must be paid into
the Faderal Treasuwry. However, there are
instances in which a part of this revenue
may have been derived from oil and gas
drained from State land. We believe any
loss of resource or revenue by states in
such a situation should be remedied. A
statutory provision specifically covering
this sitvation would enhance the
Federal/State coardination of development in
adjacent areas in addition to that provided
elsewhere in the amendments. Additionally,
it would reduce the likelihood of c¢ostly arxd
time-consuming litigation.

We favor a provision which gives coastal
states fair and equitable compensation for
0il and gas which is produced through wells
in the Federal areas adjacent to them, but
which is derived fram State lands. H.R.
Rept. MNo. 95-590, 95th Cong., lst Sess.
219-20 (1977},

As Secretary Andrus saw it, the purpose of & B(g)
was to protect the coastal states from
"drainage”: that is, from having federal wells
in common reservoirs produce oil and gas from
both sides of the boundary line. The remedy for
this problem was therefore guite simple. It
called for the use of a legal procedure called
"unitization,”™ Simply put, unitization is a
procedure for making two or more leases into one
lease.4/ As a part of this procedure, the
parties agree on a formula for dividing the oil
and gas to be produced. The formula makes sure
that the State gets the credit—and the
money--for the oil and gas from its lands, even
when it is brought to the surface by a Pederal
lessee.

50 Secretary Andrus began the practice of
offering the Governors before each sale an
agreement to unitize any common reservoirs 5/
which may be discovered on the federal tracts to
be leased. It schould be noted that under a
unitization agreement the federal government
would never pay the State anything directly.
Production would firsc be divided among the
lessees, who would then pay royalties to the
State and Federal govermments. The State of
Alaska agreed to this as fair and equitable in
the first Pederal sale in the Beaufort Sea in
1979, Six other states, amd Alaska since 1979,
have declined to accept this offer. As a
result, approximately $5.3 billion was in the
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special 8{(g) account in the Treasury as of
September 1, 1984.

Two states, Texas and Louisiana, filed suits 1n
Federal courts in July 1979 to have Jjudges
determine what a fair and equitable division of
revenuves should be, These states presented an
array of theories to justify their claims to a
large share of 8(g} revenues. At the least,
they said, they were entitled to compensation
for drainage of their oil and gas. But in
addition they claimed a right to compensation
for the onshore effects of QU5 exploration and
production. These effects were said to include
harm to the environment and stress on the
infrastructure of local commnities. (Left
unmentioned were the beneficial effects to the
states of increased amployment and taxes.) And,
in addition, the states claimed a right to share
in the gains {(and to be compensated for the
losses) resulting from the independent leasing
programs of the State and Federal governments.

Thig last point reguires some elaboration. When
leasing in the Gulf of Mexico, Texas, Louisiana,
and the United States historically have relied
heavily on "“bonus bidding."” Under bonus
bidding, each bidder submits a sealed bid
offering to pay a "bonus" to get the rights to
lease a given tract. The lease goes to the
bidder offering the highest bonus, What a
bidder will pay as a bonus is influenced by many
things, but a bidder gemerally will not pay more
than the present value of the lease to him. The
present value is influenced by the amount of oil
and gas he expects to produce and seil, by
expected prices, interest rates, and costs, and
by the probability that he might not find any
oil or gas on the given tract.

To assess this probability, the bidder gathers
information about the geology of the tract and
of the region. Much of this information comes
from wells drilled on nearby leased tracts. IE
the information from the nearby wells suggests
oil or gas may be present, the bidder may bia
more. 1If it sSuggests little or no oil of gas,
the bidder won't bid.

Texas claimed that Federal bidders used
favorable information from wells on the Texas
side of the boundary when bidding on certain
Federal tracts. As a result, said Texas, the
bidders paid Interior more than they would have
without information from drilling on the Texas
side of the boundary. Therefore, said Texas,
the Federal Government received a windfall oy
letting Texas lease its neighboring tracts
first, This windfall is called "bonus
enhancement.” Louisiana, on the other hamd,
emphasizes the opposite phenomenon. It
camplains that in cettain areas Intecior leased
First, but drilling showed that mo oil or gas
was present, Conseguently, no one would bid on
the Louisiana tracts. Louisiana wants to be
campensated for the money it might have received
if bidders had mistakenly believed oil or gas to
be present. This alleged loss is called
*condemnhation." At this writing, it remains
unclear whether the Louisiana court will permit
the State to present evidence of condemnation at
trial.



Rather than tracing the course of the
litigation, let me place it in a different
perspective: What situation did Secretary Clark
face when the B(g) issue welcomed him to the
Interior Department? The situation by the
spring of 1984 was this, The Federal district
cowrt for the Eastern District of Texas had
recently issued its ruling. "The court found
that the Federal Government had in fact received
a windfall in bids on certain tracts. It gave
Texas half of that windfall: $215 million.

With interest, the award exceeded $330 million,
He denied most of Texas' other claims. Three
months later, the court in Louisiana adopted the
Texas cowrt's legal rulings, but since no trial
had yet been held, noc money was awarded then.

In the meantime, five other states hadl potential
claims to B{g) money, and some were hinting they
might file suit.

In April 1984, a few days before lease Sale 81
off Louisiana, newly-elected Governor Edwards of
that state indicated a willingness to negotiate
on the B{g) offer made for Sale 8l. But no
agreement could be reached in the short time
before the sale, [ouisiana filed suit to enjoin
the sale. Its effort failed, Three months
later, after Governor White of Texas rejected
Secretary Clark's offer to give Texas one-sixth
of the bonuses from Sale 84, Texas sued to
enjein that sale. It too failed. While both
states were unsuccessful, we viewed this turn of
events with deep regret. Section 8{g} was
turning supporters of the OCS leasing program
into opponents.

Because of the importance of the OCS program to
this nation's defense and economic security,
Secretary Clark made the resolution of the 8{g)
issue a top priority. Bis staff briefed him on
the States' legal theories, the litigation
risks, the burdens of further lawsuits, the
rulings of the two district courts, and other
considerations, After weighing these matters,
ne decided to offer the states the following
agreement as a compromise:b/

1. The states would receive lb 2/3% of the
bonuses and rentals properly in the
special account.

2. The states would shate in royalties
through unitization agreements
generally.

This offer was made on August 8 in letters to
the governors of the five states not in
litigation. On that day I asked the Justice
Depar tment to extend an identical offer to Texas
amd Louisiana, (Under Federal law the Attorney
General has final authority to settle lLitigation
to which the United States is a party.} Later
that montih T met in Denver, Colorad, with
representatives of Alaska, Alabama, California,
Floxr ida, Louisiana, and Texas to answer their
questions about the details of the offer. On
August 31, I sent them "the fime print:% a
detailed, l0-page draft agreement for resolving
the 8(g) dispute. As of this writing, no state
has accepted the offer.

The draft agreement represents our best effort,
urkler the terms of the Segretary's offer, to
create a procedure to keep future 8(g) disputes
out of cowrt., For as the Secretary told the
Governors on August 8, "[tjhis [8{g)] Llitigation
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pramises to continue much longer, demonstrating
again that litigation is very slow, wvery
expensive, and very uncertain.”

One possibility we considered was to kry ko
estimate the extent to which each state had
enhanced Federal bonuses on 8(g) tracts. As you
might suspect, given the dozens of factors that
affect a bid, this effort would have taken
years; and sach state could be expected
challenge every assumption our analysts would
make. We decided not to travel that tortuous
path, Instead, we selected a formula that was
as uncomplicated as it was wnoriginal: one
giving the states one-sixth of bonuses and
rentals. This figure was approximately halfway
between what we had lost in the Texas trial
court and what we expected to lose if ehe Andrus
interpretation were upheld, Furthermore,
ore-5ixth is a traditional royalty rate in
Federal and private oil and gas leases.
Although, as I roted earlier, no state has
accepted this offer, I know from the Denver
meeting that all of the states prefer a fixed
percentage to the calculations amkd involved in
computing bonus enhancement.

As for the sharing of royalty revenues, the
Secretary has offered to share them when needed
to compensate the State for drainage. As
Secretary Andrus did, we consider unitization to
be the preferred device to protect the state
from drainage. But we recognize that
unitization is not always possible or desirable,
50 we have also offered the states what we call
royalty-sharing agreements. Under these
agreements, ownership of oil and gas in common
reservoirs would be determined as it would under
A unitization agreement, but the Pederal
Gowernment would pay the State directly. (As
explained above, wxler unitization the PFederal
Govermient would not pay the state directly;
rather, payment to the State would come fram the
State's lessee.) We have also proposed what we
call royalty-offset agreements to compensate the
Federal Government fram drainage by the State’s
lessees,

Drainage, of course, requires extensive
geological analysis. We know from our long
exper ience with offshore unitization agreements
that geologists, geophysicists, and reservoir
enginesrs can disagree honestly and wildly owver
the interpretation of the same data. This is
understandable when we realize that they must
make scientific judgments about the geology of
thousands of acres using information from a well
that is little wider than my two [ists ¢lenched
together. So we have proposed binding
arbitration to resolve disputes between State
and Federal experts, The arbitrator, refecred
to as "the lmpartial expert" in the draft
agreement, must be a "professional petroleum
erqgineer or geologist, or recognized university
professor with a working knowledge of and
experience in unitization matters.” The method
of selecting the arbitrator is familiar:

The State and the Department will each
suggest three names. If agreement cannot be
reached on any one of the six names, each
party can select two names for elimination
From the list. The impartial expert will be
selected randomly from the remaining fwo on
the list {flip cof a coin, drawing, etc.).
{Draft agreement 115.}



Most importantly, "the parties agree to accept
the findings of the impartial expert as final
and hinding." (Draft agreement, 115.)

while T do not suggest that it took a genius to
think of these alternatives to the courthouse,
it took considerable courage for Secretary Clark
to propose them; and they represent an
innovation and, in our view, improvement on the
procedures created by Congress.

1 earlier suggested that section 8{g} was not
efficiently designed to suit its goal, This is
true whether one agrees with Secretary Andrus or
the State of Texas over what is "fair and
equitable." Por if the purpose is to compensate
the state for drainage, through pre-lease
agreements rather than litigation, is not a
statutor ily specific formula a more effective
mechanism for pre-lease sale agreements?
rdinarily, we need not begin talking and
trading information until the Federal lessee
files his plan of development and production.
And if the purpose is to let the State share in
bonus enhancement, we chouldn't waste our time
negotiating until after the Department accepts
the bids. Until the bid is acceptad, there is
no bonus to be enhanced or shared. Furthermore,
the statute ought to reguire, at the least, that
the state and Federal Government share
information about the results of hidding.
Currently, it says nothing about bids or bonus
enhancement,

The imprecision of section 8{g) has left certain
coastal states Eree to petition the courts for
what Congress refused to give them 6 years ago:
a general OCS revenue-sharing scheme, And if
OCS revenue~sharing in some form is thought to
promote the welfare of the republic, its purpose
amd amount should be determined by the
Congress, I concuwr with much of Judge Parker's
assessment in the Texas case when he wrote:

*The court finds as a matter of fact that
the OCSLA imgoses an onerous burden upon a
district court: taxing to its waximam limit,
the Court's ability to function as a fact
finder. Cases like this one are
exceptionally inscrutable, requiring an
exhaustive and detailed examination of

labyr inthian technical data. The confidence
of the Congress in the sophistication of
district courts ard their ability to reach a
"fair and equitable® solution provides
little solace while the Court is immersed
literaliy for months, in a swirling morass
of petroleum engineering, geology,
economics, history, and statistics,

super imposed over principles of equity.
Moreaver, these difficulties are inherent to
the nature of the subject, ard would not be
appreciably reduced if the Court only had to
calculate a “fair and eguitable" division of
B{g) revenue insofar as drainage is
concerned, And though appointment of a
Special Master, pursuant to Rule 53,
Fed.R.Civ.P,, might be thought to provide a
solution to this problem, it is but an
illusocy remedy. It is simply unrealistic
to expect a district cowrt to find a singie
individual, willing to serve as a master,
who is sufficiently well versed in
economics, petroleum engineering, geclogy
and statistics.
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Political considerations aside, nased upon
the evidence produced in this case, it is
irrefragable that an alterative method of
dispute resolution in these 8{3g) cases is
necessary. To that end, compulsory
unitization by which bonus, royalty and
cther revenue could be divided, pursuant to
a statutorily identified formula, would
provide a much better, more practical,
solution. Texas v Secretary of the
Intericr, 580 F. Supp. 1197, 1223-24 (E.D.
Tex., 1984), appeal filed July 20, 1984."7

I applaud the purpose of this conference in
seeking alternative dispute resolutions in
coastal zone and continental shelf matters. I
give it to you as the experience of more than 45
years as lawyer and judge that the courtroom,
with all of its limitations of pleadings, and
parties, and restrictions of remedies is neither
the place nor the way to solve many of the
issues which arise in the coastal zone al
continental shelf areas. T commend you for
trying in a professional way to seek and find a
better way,

NOTES::

_g "{l) At the time of soliciting nominations
r the leasing of lands within three miles of
the seaward boundary of any coastal State, the
Secretary shall provide the Governor of such
State-—

{A) an identification and schedule of the
areas and regions proposed to be offered for
leasing,

{B)] all information concerning the
geographical, geological, and ecological
character istics of such regions;

{C) an estimate of the cil and gas reserves
in the areas propvsed for leasing; and

(D) an identification of any field,
geological structure, or trap located within
three miles of the seaward boundary of such
coastal State. 43 U.5.C." &1337(q}(l).

2/ "After receipt of pominations for any area
of the ocuter Continental Shelf within three
miles of the seaward boundary of any coastal
State, the Secretary shall inform the Governor
of such ¢oastal State of any such area which the
Secretary believes should be given further
consideration for leasing. The Secretary, in
consultation with the Governor of the coastal
State, shall then determine whether any such
area may contain one or more oil o gas pools or
fields underlying both the outer Continental
shelf and lands subject to the jurisdiction of
such State. If, with respect to such areda, the
Secretary selects a tract or tracts which may
contain one or more oil or gas pools or fields
under lying both the outer Continental Shelf and
lands subject to the jurisdiction of such State,
the Secretary shall offer the Governor of such
coastal state the opportunity to enter into an
agreement concerning the dispogition of revenues
which may be generated by a Pederal lease within
such area in order to permit their fair and
equitable division between the State and Federal
Government.® 43 U.5.C, §1337(q) (2}.



3/ ™dithin nirety days after the offer by the
Secretary puarsuant to paragraph (2) of this
subsection, the Governor shall elect whether to
enter into such agreement and shall notify the
Secretary of his decision., If the Governor
accepts the offer, the terms of any lease issued
shall be consistent with the provisions of this
subchapter, with applicable regulations, and, to
the maximum extent practicable, with the
applicable laws of the coastal State. If the
Governor declines the offer, or if the parties
cannot agree to terms concerning the disposition
of revenues fram sach lease (by the time the
Secretary determines to offer the area for
lease), the Secretary may nevertheless proceed
with the leasing of the area.”

"Notwithstanding any other provision of this
subchapter, the Secretary shall deposit in a
separate account in the Treasury of the United
States all bonuses, royalties, and other
revenues attributable to 0il and gas pools
wrderlying both the outer Continental Shelf and
submerged lands subject to the jurisdiction of
any coastal State until such time as the
Secretary and the Governor of such coastal State
agree an, or if the Secretary and the Governor
of such coastal state cannot agree, as a
district court of the United States determines,
the fair and eguitable disposition of such
revenues and any interest which as accrued and
the proper rate of payments to be deposited in
the treasuries of the Federal Govermment and
such coastal State." 43 U.S.C. 8 1337(g)(3) and
{4)

4/ "™Unitization' is an agreement bebween
lessees (approved by the lessors} to treat the
ares above a COMON reservoir as one loase,
i.e., as a 'unit.'® The separately owned lease
interests are combined or consolidated for
pucposes of joint exploration to share the cost
and liabilities of production and to divide the
oil amd gas they produce under the terms of a
‘unit agreement.' By this arrangement the
lessees can limit the number of wells drilled,
drill in the most efficient locations, and
control the rate of extraction, so as to
maximize production and minimize costs.”
Solicitor's Opinion M-36927, 87 Int. Dec. 616,
618-19 {1980).

5/ A reservoir is an accumilation of oil or gas
within porous rock, It is like the soda in a
soda glass which can be drained by one or more
straws put in the glass

6/ The Interior Department has not departed

om Secretary Ardrus' interpretation of section
8{g). This remains its position in court.
There is always a concern that by offering to
campromise a dispute, one will prejudice one's
case in court. Under Rule 40B of the Pederal
Rules of Evidence, however, “evidence of (1}
furnishing or offering . . . a valuable
consideration in compromising or attempting to
compromise a claim which was disputed as to
either validity or amount is not admissible [in
court] to prove liability for or invalidity of
the claim or its amount. Evidence of conduct o
statements made in compromise negotiations is
likewise not admissible.”
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USING ALTEBRMATIVE DISPUTE RESOLUTION TECHNIQUES
TO RESOLVE COASTAL ZONE AND OCS CONFLLCTS

Lawrence Suaskind and Scott McCreary

Political and legal battles over the use
of coastal resources {CZN) and the outer
continental shelf (OCS) have tended to asort
themselves into three categories: conflicts
over policy priorities {(i.e, should we stress
oil explovation and de-emphasize the
development of the fishery?); conflicts over
the uss of fixed resources {(i.e. should that
bit of wetland be filled or protected from
development?); and conflicts over particular
development or  enviroomental protection
standards (1.e. what level and type of ocean
dumping ahould be permitted?}.  Geoerally, in
the lnited 5States, we rely on legislative
precesses to tesolve policy disputes, and
gdministrative and judicial procesases to
hendle disputes over the wuse of fixed
resources and disputes over standards. If you
believe that these three methods of resolving
CZM and OCS conflicets have been successful,
you will probably not be intarested 1in the
rest of what we have to say. If, however, you
feel that we can and should lmprove gur
ability to deal with these conflicts pore
efficiently, fairly, and wisely, them whar we
have to say may be of intereat,

when there ia a dispute among conflicting
interests, what 18 a good putcome? Firat, any
method of dispute resolution shounld seek to
satisfy the interests of all the parties
invelved. I1f only one side "wins", the losing
parties will want to shift the conflicr to
amother arena or seek revenge in an unrelated
gltuation. Second, a good outicome should
stress the selection of anm elegant solutiom,
an option that insures that all possible
Joint gains have been secured, This wusually
requlires a process of relatively unrestrained
invention, or jeint problem solving. Third, a
good dispute resclution process ghould produce
a defipitive result, a set of implementabie
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commitwents. All partles should be encouraged
toc make only those promises that they can
keep. Fourth, & good outcome is one that
enaures lagitimacy i the eyes of all thoae
affected by a decision. No one should feel
taken and everyone should feel that & good
precedent has been set. Fifth, a good outcome
especially in  science-intenslve policy
disputes, is one that deals wisely with
uncertainty and what {s known about the
natural and technical systeas involved.
Sixth, a good cutcome is one that is reached
as quickly as possible. This usually requires
efficient cosmunication. Finally, a good
outcome £& one that leaves the partiea 1o a
becter position to deal wilth thelr differences
in the future, one that improves
relationships.

Unfortunately, our traditional approaches
to dealing with conflicts in the coastal zome
and che cuter continental ashelf often fail to
produce good outcomes as we define them.
Indeed, in some inatances they fail miserably.

The legislative, adminlstrative, and
adjudicatory mechanfsms upon  which we
typically depend are designed (o  select

winnetrs and losera, often ignoring legitimate
claima on all sides. They tend to generate
leas than optimal ocutcomes -- often leaving
potential joint galns unexplored. They
sometimes degenerate into tests of will --
shifting the focus to the people rather than
the problems involved. In many jtmtance,
traditional dispute resclution mechanisms
produce decisions that turn out to be
unenforceable or that regulre still furthex
legal action to implement. Ip some instances

they undermine relationships or encourage an
escalation of adveraarial behavior. ¥hile
lesa adversarisl, non-adjudicarory forms of
dispute resclution are not always sppropriate
(L.e, in two party, zero-sum negotiatfona, for
instance), they are often quite appropriate in
the multi-party, multi-issue disputes typical
of ©CS and CZM decision-making. Conasenaual
appToaches to dispute resolution might be
tried more often. Five, 4in particular, that
deserve cleser acrutiny  are: unasaisted



negotiation, policy dialogues or collaborative
problem solving (sometimes called
facilitation}, mediatisn, nini-trials, and
pon-binding arbitration. While it ls beyond
the scope of this paper to describe these
appreaches in detail, it might be helpful to
say at least a few words about eacn;

unaasisted negotiation: partles in
dispute can be encouraged to talk cthrough
thelr differences and to seatch for win-win
outcomes, If the partles have been trained in
negotiatien, they may have the akillas needed
to transform confrontation into wside-by-side
problem solving.

facilitacion: parties in dispute may
have teached a point of confrontatiom. Im such
gituationt, non-partissn “'helpers™ can often
play an {mportant role. Even when the parties

have not reached an impasse, trained
facilitators can gometimes transform incipient
conflicts inte  joint  preblem solving

opportunities,

mediation: when confiicts have ripened
and communication has broken down, a non-
partisan “outsider" selecred by all sides, can
gome times re-establish  communication (by
serving as a go-between) or help to effect a
reconciliation, Mediators with appropriate
substantive knowledge can, 1in aome instances,
be the source of ingenious proposals that turn
out to be acceptable to all sides.

nini-triala: prior to imcurring the
costes and delays of going to court, parties te
a dispute may find that "meck-trials” in fremt
of a panmel of experts cr "rented judges” cam
encourage a mare realistic appraisal of the
chences of winning in court and thus lead to
negotiated aettlements.

non-binding arbicrarion: this approach teo
dispure rtesclution servea some of the same
purposes as a mini-trial, but tends to yleld
moere definitive outcomes. Mareover, non-
binding arbitretion can be used in situations
where court is not the likely alrernative to
ng agreement.

In the remainder of this paper we offer
four illustrations of successful uvses of non-
adjudicatory techniques to resclve CIM and
OCS  disputes. Wwhile the four cases that
feliow do not illustrate all five approaches,
they do suggest a range of situstions in which
less adversarial, mnon-adjudicatery techniques
might be effective. We have not been able as
of yet to ldencify OCS or CZM czses ln which
miol trials or men-binding arbitration have
been uaed,

Massachusetes Tidelands Case: An Example
of Facilitariom

Since 1647, Maasachusetts has granted

privace interests the right o use the
tidelands -- the fiats snd submerged lands
just seaward of the high water mark. Many
such  granes, mace to premote hatbor

development, have been in conflict with the
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public's right to fish, fowl, and navigate.
For the most partt, tidelands have been
allocated wunder a llcensing procedure set
forth in the Massachuseits Waterway Statute,
Chapter 91 of Massachusetts General Laws.
Licenses have typicaily been gramted by state
regulatory agencies, but some irrevocahle
grants have been made to individual mpplicants
by the legislature.

in the 1950's, the revocation of a
tidelsnds license pravoked substantial conceim
in financial and legal circles. Although the
revocation was an unusual occurrence, the
ongoing vevitalizatien of waterfronts in a
number  of Magsachusetts citles focussed
attention on the issue, Attorneys for
several developers, bseeking to give lending
institutions a greater sense of security,
requested speclal acts of the legislature to
insure the irrevocability of tidelands
licenszes. Forty-five irrevocable license
bills were enacted between 1959 and 1969. The
lagialature continued to conslder such hills
through the 1970s.

Crieicism of cthe licemsing procesa began
to mount, Under Chapter 91, the legislation
focussed narrowly on the atrycturol safety of
new construction. When the Hassachusetts
Coastal Zone Hanagement (CZM) office was
created, its staff point cut that licenses
were being granted with little or ne ragard
for the purposes being served by these
licensen, Iirevocable tidelands bills are
requests for the sllocation free public land
in perpetuity. The Attorney General and the
Massachusetts Environmental Leobby peinted out
that other statex offer fixed term Llicenses
and gatnered million of dollars in the
process. There sope intereated groups pointed
out that legislative grants afforded mno
opportunlity for public review or comment.

Wotk begen on new legislation to address
thess concerns. Developers and conveyancers
fought back, arguing that the proposed
regulations would be roe strict, undercutting
their chances of securing financing, and
cauging costiy delays. Environmentaliats
worried that the proposed regulations could
sanction a "giveaway" of public lands.

Staff ip the CZM office foresaw that
direct dialogue among the contending interests
would be meeded to break the deadlock and
build a constituency for legislarive change.
CzM staff Counsel, William Lahey, recommended
that s facilitated workshop might be the key
to producing a consensus. Lahey's plan was teo
beglin with a historical and technical
briefing, but then move to a discussion that
would reveal the underlying interests of each
of the key parties. He wanted to discover
what the parties might agree to, heading off
further controversy, snd perhaps generating an
agreement.

Lahey recommended hiring two
facllitators; Lawrence Susskind, Executive
pirectar of the Program on Negotiationm at
Harvard Law School and Robert Xnacht, JSenior
Fellow at Woods Hole Gceanographic



Inat{tutior. Thease individuals were chosen
for thelr expertise in dispute reaclution,
their familiarity with the i{ssues, and their
perceived nom-partisan status.

A first acep in organizing a Joint
problem aclving session was to prepare a
datailed ptesentation of technical  and
procedural concems. A panel was organized
with individuals who c¢ould present an
overview, Then, CZM staff prepared a list of
scakeholding interests, along with individuals

who might represent these interests most

effectively. The List wes circulated to the

panel and the facilitators for review,
* Flmally, <CIH staff prepared a series

eof shorr memoranda summarizing what had
alresdy been written on the subject of
tidelanda development and protection in

Massachuseces.

The workehop began with an overview by
CZM staff and the attorney general's office.
Two developars' attorneys then reviewed thelr
concerns about land title issues, Next, the
facilitators asked the fifty attendees ta
imagine that they had the power of the
legislature to define the "public Interest 1in
tidelands", One overarching cons{deration
emerged almost immedlately: the publiec would
be best served by restricting 1llcenses to
water-dependent projects, Other criteria for
gauging the public interest in wpecific cases
were proposed: net benefic-decriment, extent
of chatge fn use, relationehip to already
adopted plans, and compensation to offaet
logsses to the public. Participants focused onr
the definition of lrreversibility, the notiom
of "once-and-for-all-permite” and particular
proposed uses,

The group attemped to distill it
discusalon of the public interest, focussing
on the need to (1) map potential tidelands
areas; (2} limit specific activities to
cartain tidelands, (3) insist that “proposers”
demonstrate how navigation would be
malotained; (4) create 4 process for

evaluating net benefits; and {5) exclude
certain pon-maritime uses from all tidelands.
A great deal of ctime was aspent describing
various administrative processes by which
thesse five objectivea could be met. The
participants recommended that "net benefirs™
assessmenk consider sltuatlional uszes and
coastal dinterests, coastal use waluwe, long

term environmental value, soclal benefit and
water dependency. Towards the end of the
workahop discusaion turned to the design of an
agency {or ageacies) ©f L0 aasess these values
and negotiate the terms of individual leases.

The workshop accomplished the deslrad
objectives. The parties in conflict discusaed

issues of mutual concetrn and identified
overlapping Iinterests, Consensus was reached
on several key Lissues: the  overarching

importance of water dependency as a screening
criterion, the need for a net benefits test,
the desirability of collecting fees and the
need to desighate some excluded areas. The
facilitated discussion provided a .model fer
on-golng dellberacion.
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Within two months of the workshop, the
legislature amended Chapter 91, enacting a
teviged process for tidelanda licenaing. As
CZM etaff and others nepotlated the details of
the bili, beth the substance and tone of the
October workshop were invoked.

Furthet ateps remalmed after the law was
enacted, Regulatione had to be worked our,
The key players agreed to draw up a list of
issues and comtilnee working together. Here,
the model of facilijtated dialog proved

helpful. A Tidelands Advisory Committee {TAC)
was chosen from the atrendeea ar the original
workshop, The legal staffs of CIM and the
Department of Environmenta) Qualfry
Engineering (DEQE) convensd forenighely
meetings. Hesponsibility for facilitating the

seggions rotated between the directors of the
wo agencies, Theae negeotiations have
continued for nipne months and sre on the verpge
of reaching closure, Almost all of the
otiginal workshop participants have expressed
satisfactlon with the process.

Resolving Caiifornia Wetlands Disputea Through
a Joint Problem Solving Process

The scope and productivity of
California's coastal wetlandsa have baen
reduced substancially over the past century.
Though smaller than east coast wetlands,
California'a wetlandsa are valued for their
fish and waterfowl nursery function and their
sclentific and educatiomal {mportance, The

1976 Califoroia Coastal Act set out stringant
guidelines for protecting wetlands, requirlng
local 4overnmenta t&  pTrepare coastal

protection plans in conformance with atacewlde
policies. 1In Southern California, Loa Angeles
and  Orange Counties in  particular, the
dispesition of degraded wetlands have provoked
numerous conflicrs, blocking state approval of
lecal plana.

The Coastal Cooaervancy, a companion
agency to the better known California Coastal
Commission, has responaibility for restoring
the natural functions of wetlands. In an
effort to advance this goal in the Loa

Cerritos and Bolsa Chica wetlands, che
Conservancy has relied on a jolnt problem
solving process, In  both instances,
landowners and local governuenis were aligned
againat the Coaatal Commisaion, locked in
disputes over the aoount of acreage o
allocate for developmerntz, These diasputes

aroge, 1n part, because both sidex believed
that only one configuration of land uses would
satisfy their respective intereats.

Owners of the property containing the Los
Cerritos wetland in Long Beach curvently pump
oil from vchelr land, but look forward to
conmercial development of their 244 acre site.
Their initial development plan would have
eliminated 96 acres of scatteced wetlands,
keeping just 33 acres intace. The City of
Long Beach endorsed the plan, buot the Coaaral
Commission denled ict. Convianced thet an
impasse had Dbeen reached, cthe Long Beach



Councif  asked the Coaservancy to  bring
landowners and the Cemmission together to
develop a satisfactoxry plan.

The Coaservancy’'s work proceeded in three
phases: an Initial "shutcle diplomacy" effort
between the two sides, an intensive site
planning exercine involving community
interests, and a final round of negotiations.
The Conservancy spent telatively little time
on process design, devorinmg much of ita effort
te devising technical solutiona acceptable to
beth sides,

The Conservancy suggested conaclidating
the scactered wetlands, creating both a
larger, wmore viabhle wetland and a contiguous
parcel of developable land, The Llandowners
agreed.

The Conservancy retsined a team of
engineers, bilologists, and site plannera to
work with a Cirizens Advisory Committee in
drawing up aite plan alternatives, The
biologlets sovught ways of retaining existing
wetland types wherever posaible and creating
habitat acreage to support endangered species,
Buffers were proposed as a means of separating
development from wetlands. In all, fourteen

alternative wetland  configurations  were
prepared. The  Adviaory Committee and
agencles, with aasistance from the

Conservancy, zrrived at three acceptable
configurations: a one wetland concentrationm,
8 two wetland concentrvation, amd a corridor
concentration.

Consetrvancy ataff worked through a aeries
of cash flow analyses with the landowmers,
These suggested that the corvidor
configuration would leave sach of the rwo
major lendowners with developable property.
However, this coufiguration left less rvoom for
a buffer, causing Commismion ataff to balk. A
Final round of negotiation helped te irom out
a buffer deaign. The result was unanimous
approval by the Coastal Commizsion.

Bolga Chica in Orange County presented a
simllac, but more contentlous, conflict. The
1700 acre Bolea Chica site consista of a 1400
acte mosalc of ponds, tide gates, and oil
roads flanked by wmesas and bluffs. The
dispute over wetlanda dispositionm dates back
more thap 20 years, A 1973 agreement resolved
competing ownership claims, aliocating a
portion of the wetland to the atate and the
lazgest portion to the Signal 01l Corporation.
That agrsement did not address future lamd
uses or the ultimate mix of development and
protected wetlande.

In 1982, after aeveral years of work,
Orange County submitted a land use plan for
the Bolsa Chica region. The LUP identified
areas for wetland restoration, areas for
residencial and marina development, and an
ocean entrance. The Coastal Commission denied
the LUP. From the Commissiom's perapective,
the County, together with Signal, were asking
for too dense a development pattern and
proposing too little restored wetland, The
Department of Fish and Game and a cirizena'
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group, the Awmigos de Bolsa Chica, supported
the Commisgion’s action., The County withdrew
the LOP and agriemptedte revise it but with
tittle hope of Commission approval given the
inability of competing lnterests to agree on
kand use designations.

A group of coastal legislators introduced
@ blll enabling the Conservancy to help with
the LUP. This bill wes opposed by the County
as an unwarranted intrusion inte local plan
making. The County did agree, however, to a
compromise bfll through which the County
requested the asalstance of the Conservancy in
drawing up a Habitac Conaservation Plan (HCP).
The HCP was to be presented to the Commlasion
in conjunction with the new LUP.

The Congervancy began intenzive
negetiations with Signal 01l and the
Commission. Thease were fellowed by breader

negotiations involving the County, the
Department of Fiash and QGame, other public
agenclea, and the Amigos. buring the first
phase of negotiations, the Conservancy
presented Signal 01l with alternative land vae
configurations, engineering comcepts, and cash
flow analyses. Conservancy economiat FPeter
Epstein realized that Signal's estimate of
expected revenues was L5 years out of date.
He built a new cash flow model, using
alternative assumptions supplied by Signal and
his own staff. Conservancy hydrologist Philip
Williams and biologlst John Zentner teamed up
to develop mnew proposals regarding the
location of the ocean entrance, the marina,
and the location of restored habitacs.

Alvheugh the Conservancy staff was making
progress, negotlatlona bogged down when
attorneys representing Signal failed to take
the new propesals seriously. Conservancy
Executive Officer Jossph Petrilleo complained
about this intranelgisnce ro senior project
managers at Signal, fle threatened to
introduce a new bill adopting the HCP as
drafted {f Signal refused to negoriate in good
faich. Thia tactic broke the deadlock.
Signal and the Conservancy moved quickly to
resclve their remaining differences. Signal's
engineers "won" on the design of the ocean
entrance while the Coonservancy prevailed on
the phesing of regtoration prior to
development.

When the HCP waa presented to the Amigeos
and various resource management agencies, two
major objectlons were rvatsed. The location of
the marina would have forced a major
reallgoment of Pacific Coast Highway. (A pew
citizens' organfzation quickly formed in
cpposition to the realignment.) The
Department of Fish and Game argued that the
realigoment would bisect part of the vestored
wetland.

The Conservancy convened intenaive aite
planning workshops with all the parties. The
neighbors to the project came up with s major
design improvement: using the bluff on the
portheast corner of the property as a 'ramp"
for a bridge over the ccean entrance. This



eliminated the need for tha highway
tealignmant and wmeant that mnoe road would
divide the wetland, The cost to Signal would
bs much reduced,

The f£inal aite plan includes over 900
ascrea of funcrioning wetland -- an increase of
300 acres over the County'a initial plan.
Signal will construct residential development
on about 484 acvres, along with a marina and a
navigable ocean enctrance.

implementation of the Los Cerritos and
Bolsa Chice plans is several year off, siunce
oil drilling must cesrse before development
proceeds. The Bolsa Chica HCP probably faces
several more rounds of review before it can be
implemented. The Conservancy succeeded in
breaking the deadlocks in each case though
nggresgive facilitation and active preparscion
of site plan alternatives,

Mediating Disputes Between The Fishing
Industry and the Q011 Industry

Southern Callfornia's fishing and oil
industries have been at odds aince at least
the 1%69 Santa Barbara oil spill. Controversy
has followed active drilling and exploration
in the GJents Barbara Channel and the Santa
Maria Basin, Fishatmen cemplained that crew
boats and geophysical surveys Interfered with
Eishing. They approcached John Richards, the
Sea Grant marine advisor for help.

Anecdotal Information about gear loss
suggesnted that some fisherman had lest 25% or
more of their c¢rab pots. One individual
claimed te have lost all of his traps to
accidental damage by survey boats. A halibut
fisherman  reported that a once-productlive
fishing ground had become almoat barren afcer
surveys started. Fighermen said they had
difficulty identifying the reaponsible
individuals. Graduvally, Richards' advice-
giving role was transformed, When staff of
the Mediation Institute, a nen-profit center
based in Seattle, offared assistance, Richards
suggeated the zonflicta beeween cthe fishing
and oll fnterests might be medlarable,

A meeting wae convened to discuss the
conflicts., The fishermen raised three
CORNCeINs: they complained about chrenic trap
damage and the difficulties of mansavering
while oll service boatsz worked nearby; they
argued that seismlc teat cauased behavioral
changes In fish -- including dispersion; and
they worried <that testing had a mnegative
physiolegical impact on egga and  juvenile
fish, The fishermen had only limited
anecdotal evidence to suppert their claims,
but they were unlted in thelr eoplaton that
seismic testing had a megative impact on their
livelihood.

011 company representatives lacked Crhe
data to tefute these clalms. They suggested
that the allegations were exaggerated,
stressed that seismic testing was eszsential,
and complained that fishermen were difficult
to contact.
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An  tha dislogue pregresssd, £t becama
clear that the dispute hinged largely om
difficulties of coamunication and issues of
fact. Helither side hsad the resocurces te
assena and avold the harmful impacts of Felsmic
surveys and rlg support boar traffic.

Each subsequent step In the dlalogue was
negotiated by the parties with the assistance
of MHediation Institucte staff, principally
Alana Knaster. Groundrulea for diacussion had
to be establiahed, An important step was to
decide who should sit at the negotlating
table. Each &side chose eligible negotiators
and alteroates to represent their Interests.
They agreed that the agencies Tesponaible for
offahora leasing and fishery mernagemeni should
join the discussion: the Mineral Management
Service, the State Lands Comemlisasion, the
¥atiopal Matrine Fisherles Service, and the
California Department of Fish and Came. 1t
waa agreed that press would not be Invited to
meetings, but that a press release would be
issued jointly at the conclusion of aach
meeting.

Alana Knaster chaired a follow up meeting
to draw up a more preclae agenda. Attention
wea first directed to the "at sea" problems:
damage to traps, and the maneuverability of
fishiag boats while cll mervice boats were
plying the same waters. A second toplc for
ipmediate discussion was the changes in figh
behavior induced by seismic testing.

Early in the diacusaton, the notion of a
liaison office staffed by a npeutral third
party was introduced. Both aides saw this as
an excelleat mechanism  fer improving
communication and freeing up their time, Over
a si{x month periocd, the structure and functionm
of the llaismon office were negotlated, The
Job description and actual hirlog of staff
were negotfated, The Joint Committee settled
on Dr. Craig Fusara, a biologist with oil
conpany experience, Fusaro called his
interviews with mixed teams of mnegotliators
"the moat unique and grueling thing 1've ever
been through for & contracr." Funding for
the lieilson office was obtained from the
California Coascal Operators’ Group {C/COG), 8
non-profit azsociation formed by oil companies
for the purposes of public educarion, C/Coc
contracts with the joint coamittee. In turm
the Joint Committee hires conktracts and
manages the Lialson Office.

Another point of contention was the
fishermen's perceived need to compile a venael
traffic map, delineating traffic lanes for oll
service wvessels. That map was mnegotiated
through three drafts, and was distributed to
mambers of the two user groups.

To provide guidance in further
discussions of fish behavior, the negetlators
agreed to convene a panel of experts on fish
behavior and acoustics, That group worked
with the Seismic Steering Committee to prepare
a detalled study plan. Several apecies were
selected as likely candldates for such a
study, lacluding salmon, halibut, rockflah and
barracuda. The panal of Ecience experts



a species that would be
the most tracable, providing & preliminary
indicatien of the feasibility of doing
etudies on the potenrial effects of selsmic
acoustic signels on fish behavior.

focusea o0 rocktiah,

Insticute facilitated &
to prepare a plan for
tearing on

The Hediation
three day woerkshop
studying for effects of seismic
tockfish behavioT. Fundiopg for the meeting
was provided by Sea Grant, the West Coast
Fisheries Development Council, and oil and
geophysical consulring firms. Participants
included an anchovy speciallst, &An expert io
acoustlcs the Director of Hubbs Reseatch
Center, and the Associate Director of Scripps.
Dr. James Case, Chair of the U.C. Sanca
Barbara Bliology Department, guided the greup
through the complex mazerial, Alana Knaster's

job was to keep the panel and negotiators
moving towards consensus. By the end of the
three ~ day sessfon, the oitl and fishing
industry representatives along with the

acientists had outlined a statement of work.

The next atep was to aecure funding £or
the study iteelf, and to identify qualified
congultants to complete the work, The oil
companties, Tecognizing that the findings of
the study <¢ould help anewer guestions that

frequently arose In regulatory  hearings,
agreed ta fuod the study, A request for
proposals was developed based oo workshep

findings, and list of fifteer acceptable firma
was prepared, Five responses were recelved,
and the firw of Greenridge Sciences was chosen
by the negotiators. Cherles Green, principal
of the firm, had been one of the panel members
at the workshop, but the groundrules atated
that panel membership would not disqualify
prospective consultants.

continued to facilitate
after the contractor was

Hs. Knaster
negotiations even

selected, focusaing on the secope of the fimal
report, and the Gtiming and nature of Lts
releape, The agencies threatened to withdraw

unless findings were made public. O0il company
negotiators agreed, All parties agreed that
the findings =should be used to write new
regulations governing exploration. The study
ia undetway, and should be completed in
November, 1984.

A parallel procesa 1# now undervay to
probe the assercion that seismic testing harm
eggs and fish larvae. Barry Keene, a
California legislator from the Northern
california coast, had watched the xound of
negotiations on Eish dispersal. He introduced
a bill requiring ther a mutually agreeable
standard be negotiated to avoid seismic harm
te Juvenile fish. Cnce agaln, the scope of
work, contracter, and method of releasing
findings will all be megotiated.

The most difficult sublect that will be

tackled in pegotiations may be an sconomlc
description of damage that has occurred, The
National Marine Fiaherles  Service ia
respongibie for processing claima to e paid

out of a $3 million Fishermen's Contiungency
Fund. The fund was established at the federal
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level to reimburae fishermen for RE&T
dapage/lcas and economic damages cauaed by ofl
snd gaa ectivities on the 0CS (which cannct be
attributed to a partlcular operatlon).

Response to the dispute rezolution
sctivities haz been mixed. Both the fishiug
an oll industries seen resgomably pleased, but
are witholding f£inal Jjudgment umeil the
reports are completed. Jody Glannini, the
principal negotiator for the Santa Mariz basin
fishermen, calls the decisfon to create the
liaison offfce an “excellent” one,

But Giannini and Cralg Fusaro note that
the two user groups will have “their hands
full™ 1in the next few momths as the findings
of the asctudies ave released and compensation
for damage to gear is negotiated. Leglslators
have beet guite supportive of the Hedfation
Tnstitute's efforts, while the County of Santa
Barbara has reserved comment. The press ==
patticularly the L.A. Times envirommental

TR#pOLteT ~- haa not been pleasad by the
decision to kesp the negotiation sessions
clesed.
Columbia River Estuary Hegetiation

Efforca o resolve confllicts agong
development and conservation interests in the
Columbla Eatuary date back to L1574, That
year, local govermments in Washington and
Oregon formed CREST, the Columbia River

Eatuaty Taskforce, CREST coupleted a lomg-
range management plan in 1979, The plan
degipnated areas for development and resource
protection, and spelled out development
standavrds. State and federal agencies
participated in drawing up the plan.

local and alate
CREST plan was

Cenflict between
intereats arese when the

submitted for review by Oregon'as Land
Conservation and Development Commisaion
{LCDC). Under Oregen kaw, local plans must be

reviewed by the LCDC. 1f £found <consistent
with statewide poals for estuarine rescurces,
local plans are approved {or "acknowledged”).
Otherwise, the plans are denled, and muat be

revised. CREST proposed extensive industrial
development along the south shore of the
Columbla Eastuvary -- iodustry that was not

water- dependent. The LCDC, arguing that this
was inconaistent with state goals denied the
plan, Revislonas were required but there waa
disagreement about the appropriate locatlon
and scope of pott development as well as
appropriate compensation for environmental
damage.

During the late 1970s, the Mediation
Institute's  predecessor, the Office of
Mediation (DEM), presented twe workshops on
pediation techniques for CREST members. By
1980, CREST staff began to explore the idea of
mediation seriously. A year later, the CREST

Council requested assistance from the
Inatitute for Environmental Mediztion "ro
resolve sone of the remaining lssues
prevenring approval of the Celumbla River

Estuary Regional Management Pian by the (regon



Lana Conservation and Development Uommissicn.
Verne Huser and Sam Gusman, mediavors from the
Institute, along with representatives of local
interests produced a "Statement te  the
Institute for Environmental Medlatiom."

Exploration <ontinued as the mediatora
met with the staff of astate and federal
resource agencles, local government members of
CREST, envirommental group vepresenatives, and
ochers.

Process design was next., (me challenge
was to persuade the Corps of Engineers, The
LCDC, and the Division of State Lands to sit
at the negotiating table with lecal goveroment
repragentativea, A special category of
"Review Advisor” was created to allay the
fears of regulatory agencies that direct
participation in negotiations might compromlse
their subsequent ability to do thelr jobs.

Huser and Gusman devoted two
sesaions to pre-negotiation
Several issues were negotiated: which parties
would participate, it what capacity, or what
iasues, and with what expectations of
tesolution. Boundaries nueeded to be set for
the discusslon. The LCDC and the Department
of Land Conservation and Development {DLCD)
provided guidance on appropriate locatloms and
acreages for water-dependent development. The
mediators and negotiators all agreed to a
strict June 31 deadline.

two-day
activitiesn,

Discusaiona took a poaitive turn as an
agreement was reached for Tomgue Polnt, the
fitet propesed develcpment site. Negotlators
drafted findinge designating appropriate land
uses, and drew up detalled conditions to
govern alte development.

Coalitions formed among the ''resource
agencles” and the “development InteTests”,
with most local interests lining aup on the
development side. Even with these coalitions,
and some “non-aligned” negotiatoras, the
pattern of Tongue Polat countlnued, Land uses
aund deveiopment conditions were negotiated on
each of the four remaining sites.

The fourth session, scheduled Just days

before the {mposed deadlipe of June 31, was
devoted to working out detailed subarea
policies. Negotiators prepared & 36 page
gummary detailing the agreementa. The parties

docusent ourlined appropriate
development at each site, designated areas
whete development was  off limits, and
apecified limite for dredging and filling.

signed, The

Unlike ¢the Sants Barbara process, the
CREST effort afforded press access to all
formal negotlating sessiona, The mediators
believed that presa coverage facilitated the
discussions. Recalcitrant nagotiatiors were
apt to be shown in a poor light by the media.
For most negotlators, appearing reasonable wan
mere important than appearing hard-headed.
The mediation effart also provided
apportuniries for publlc participation in the
negoktiationa, although faw psople were
fnclined to attend or apeak.
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Inplementatien of the mediated agresment
has come in atages. By the end of the first
symmer, all agencles and elected bodies bhad
endoraed the agreement signed by their
repregentalives, By 1982, the agreement was
ineorporated into the local comprehensive
plans for the citles of Astorla and Watrrenton
in Clatsop County. The City of Hamnond
modified its plan in 1983 te include the terma
of the agreement.

The plana for all the localities have
been s&cknowledgad by the LCDC.  The County's
plan has also been acknowledged except for
four disputed areas, and efforts to resolve
these minor disagreements are nearly complete.

At least one LCDC planner feels that the
mediation  exerciae  has increased local
scceptance of the plem, and haa helped to
smooth relationshipa between permit applicantsa
and the state. No permits have yer Deen
iasued iz the 100 acre area of Clatsop County
within the scope of the agreemenc. The
negotiation effort failed to ldentify an sagle
habitat on Tongue Point == 2 factor that may
have argued for lesa development than the
level approved in the agreement. Beyond that
miner eriticism, the CREST negotlation appearsé
to have held up wail since lt was signed.

Analysis

The cages  we have descrlbed are
unusual, Most CZM and OC5 conflicts elthet end
up in court ot persistuncil ome of the parties
gives up politically.  Consensual approaches
to dispute resvlution tend mot to cost as much
an lisigation (appsaled te its fioal
conclusion}. They do not take longay chan
adminigtrative or legislative decialop-making
given the typical aftermath of attempta to
act by fiat, They do mot preclyde the
possiblity of felling back on more traditional
methods ¢f diepute resolution if consensua can
not be resached. Why, then, are copsensual
approaches to dispute resolution uzed so
frequently?

There peem to be four barriers to wmore
widespread yse of non-adjudicatory, less
adversarial forms of dispute resolutien. The
first is widespread unfamiliarity with their
avallabilicy. It has only been in the past
seven or eight yesrs that practitipners of
facilitation, medlation, and other forms of
envirenmental diapute resolution have becooe
visible, Foundation support has made it
posgible for non-profit, free-standing centers
such az the Institute for Mediatlon fo emerge.
A mops people become aware of these cpticns,
rhis baryier will be stripped away.

Tha second barrier is a genaral concem
on the part of goveroment agenciee that they
way be compromizing thelir statutory authority
if they participate in mediation or other
consengual forms of dispute rtesolution. The
third barrier is the problem of financing mon-
vradlpional forms of dispute resolucion, The



fourth barrler is the difficulty ot
translating ioformally negotisted agreements
into formaliy binding commitments. The cases
described in this paper suggest ways in which
the last three of these barriers csn be
bvercome.

Case Findings

The Massachusetts Tidelands case suggests
that the normal procedure Efor sortlng out
policy  disputes through che legislative
process can be supplemented effectively by
facilitated dlialogue among the contending
parties. Highly structured interaction among
carefully gelected representatives of key
stakeholding interests can create a mandate
and a ¢onacituency for legislative action.
Public agencies can provide an auapices for
facilitation without binding themselves ahead
of time to particular resulra. Facillitatien
can produce ahead of time to particular
results are couversant with the technical and
acientific fssuas involved.

The California Coastal Comservency played
a key role in structuring a joint problem
solving precess, The Conservancy staff and
consul tants did mote than facllitate
digcussion -- they helped to generate a richer
array of options aimed at satisfying the
competing interests of the parties involived in
the wetlands disputes. The Conservancy did not
use preofessional facilitiators or mediatars
(although they might have}. It did ume its
legtalative clout to pressure recalcltrant
parties into making a good faith efforrt to
search for conseusual asolutions, Sclemtific
and technical concerns were not traded away in
an effort to reach political accord. In fact,
the agency used its fimencial rTesources to
probe  scientific issues in more detail that
was afforded by the regulatory process azlone.

The effort to mediate the differences
between fishing and oil industry interests in
Southern California seems to have avoided
expensive licigation and impreved
relationships. The attempt they are currencly
making to work together om a study of the
impacts of selsmic testing provides an
important illustration of joint fact-finding.
Every effort to avoid what we call “advetrsaTy
sclence” helps to ensure the wise decisions
will be made, The Mediation Instirute haa,
by this tilme, amassed a greac deal of
experience rhat can now be used to organize
wediation in & wide variety of situaticma. The
availability of agency and private funding was
cruclal to the success of the Southern
California effort.

The Columbia Estuary case offers a very
impreasive example of environmental mediation.
The mediatora did not come to the asituation
with a regimented approach to helping che
parties deal with thair differences. Instead,
they focused on a collaborative and aelf-
conaclous effort to design specific procedures
that fit the aituatien, The invention of a
special satatus for the govermment agencies.
allowing them to participate directly was
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quite significant, Finally, the abiliry of the
parties to translate their informal agreements
into formal LCDC acknmowledgment of local plans
solved the problem of hinding the partiea o
their comnmltments.

In all four CASES, face-to=-face
interaction ameng the key parties {and not
their Lired advocates) produced agreemsnis
that all sides could endorse, The process of
consengus building did not involve extracting
successive concessions the way it aften does
in the labor telations field. Instead, the
parties searched for waya of capitalizing oo
their overlapping interests and trading acresa
{ssues that they valued differently. They
engaged in what Professor Howard Raiffa has
termed "the search for joiat gainms.”

Conclusions

While great care must always be taken in
generalizing from only a few {non-random}
canes, we do feel that oseveral suggestive
conclualions tan be dravn from che
11lustrations we have presented:

L. WVhat appear to be win-lose situacions
can often be traneformed into win-wino outcomes
$f the parties in dispute can be brought
together in a process of face-to-face
negotiation,

2. Consensusl decisicu-making requires
careful attention to the procesges of
identifying intereats, generating options {or
packages), spelling out commitments, jolotly
evaluating the uncertainties and tha
sclentific evidence avallable, and framing
written agreements. Such processes often
require the assigtance of non-partisan
facilitarors or mediators.

3, The process of generating Informal
agreemants must at some point be linked to the
formal processes of jgoveroment declsion-
making. Ho elected or appointed official
should be expected or sncouraged to relinquish
his or her astatutory authority.

4. What  might be congidered power
imbalances among the parcies in a nagetiztion
are often illussry. The presenca of & non-
partisan facilitator, the avallabllity of funds
to support joint fact finding, amd the option
that all parcites have of walking away at any
time, produce a balance of negotiating power
even when politicsl power away from the
bargeining table remains [mbalanced.

5. Even when dispute resolutien efforts
fail te produce consensus, 1t raxely hurta to
bring parties in dispute together to hear each
other's concerns, At the very least, this can
narrow the scope of their differences or at
least explicate the causes of conflict.

We look ferward to a time in the future
when we will be able to share with you the
results of & much larger number of cases.
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From the beginning of time man hae had
to make decigions, and in the courge of
making them disputes have arlsen. There is
nothing new about deciding amd quarreling
as a huoan activity, but there ig a great
deal that isg new and deserves our attention
with regard to the congeguences of bad
decisions and intransigent disputes. The
difference 18 In our increased technical
power, and the consequences of using this
power that that are so much greater and go
much more difficult to correct. Thie paper
axamines the curreat statug of our abiliry
to deal with disputes given this changing
environment, and looks at the cognitive
repisting forces of negotiarore that hamper
our ability to achieve optimal conflict
regolutlion.

It {5 appropriate to open our discussicen
with some observations about the changing
quality of decisions and disputea. The
first and over-arching observation is that
i1t was 1n comparatively recent times,
probably about the middle of this century,
that we as a species first hegan to
influence our environment almost as much ag
i1t has always influenced us. Throughout
most of history, we have been at the mercy
of floods and famines, mysterious epldemics,
and the confinen of our terrestrial habitar.
We were also the beneficiartfes of virtually
unlimited resources: clean alr and water,
abundant miperals, and seemingly unlimited
land into which to expand. Our only
limitations seemed to be our technical
ability to exploit thie cornucopia of
resources, an ability that also seemed to
be expanding at an exponential rate.

These new powers gave us the means to
control floods, to prevent and cure an
expanding list of diseamses, and to extend
our reach beyond the envelope of our
atmosphere. But in exercising these aame
powers, we have Introduced new dangere. We
can now alter the composition of the
atmoaphere we breathe, to cause as well as
to cure epidemics, and te pollute and over=
populate the environment 1o which we 1ive.
It 15 more important tham ever that the
decieions we make be based on as much
rationality and analysis ag possible.

This is not to say that we should peek
te replace human decision making with a
mechanistic ratiomalicty. Those of us who
are gearching for constructive ways to uge
computers Iin declsion making are often
accused of trying to dehumanlze the process.
Rather, what we are gesking to do 1s to
elevate the level of underatanding on which
the human qualities of decieion wmaking can
operate. We are looking for aids
to help ue consider the multiple effects of
our actions more effectively and precisely
than our unaided minds can possibly do. Nor
is this an argument for the teplacement of
bargaining or the political process with
reason &nd anslysis alone. What 1s being
argued fs that the bargaining and political
procegaes should take place on a platform
of as much reason and analyeis of which we
ate capable rather than, 25 1a now more
often the case, ln avn arema of disputes
over factes and predicted oputcomes, and of
hunches and intuitions rooted in partial
informetion and single-isgue zemal.

Because we now can and do affect so
many qualities of cur environment, the
factors which we must consider whenever we
contemplate an action are huge in number
and highly complex in their interrelation-
ghips. Good judgment and experience is
eanential, but theee alone are insufficient
to manage and understand such complexity.
And so, we need to avoid the Scylla of
trying to aveid complexity through intuitive
overslmplification and the Charyhdis of toa
much faith in rationality and logie.

Uncertainty and risks wlll always be
present. Never wae thie better expressed
thar In the report of the Licensing Board
{in the matter of Consolidated Edison Co.)
that heard one phase of the Indian Point
No. 2 plant dispute involving an atomic
plant on the banks of the Hudson River:

No one knows in detall what
activites of life go on in the
unseen deptha of the Hudson River
nor what the future response to
changing inpute 18 going to be.
Under these conditions the experts
are free to choose those
assumptions which besc fit their
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beliefs about what may go ou, and
the arguments that follew produce
thousands of pagea of teatimony

and documents without providing
answerd that can be agreed upon,

or that can give clear guldaace to
a Board.

(Public Interest Law, P. 187, 1978)

We will be considering both in this
session and in this conference as a whole,
which strategles and which of the newer
technical tools can best help ue manage an
overload of coaplexity and technical infor-
mation in order to imcrease our under-
standing of how a syatexm works and thus to
reach a better decision--meaning a decision
pagaed on better information and more
complete anmalysis than would otherwise be
the case.

It might seem cbvioue that we, aB
decigion makers, would first want to
understand the nature of the ayntea and the
consequences of alternative sgctionns as
completely as possible before we gelect 8
particular courae of action. But as obvious
as this statement may sound, in practice it
ig more the exception than the rule. Even
the definition of “we, the declsiona
pakers™ ralses some difficult gquestiomns.
Who are we? The ¢il companles?

The government suthorities? The flghermen
tn the area? The citizens along the
adjoinilug shores? The ultimate consumers
of energy far avay from the scene of
dr1lling?

It cogld be argued, and it might even
Be true, that in the long run the interests
of everyone could be served by a single,
carefully chosen course of action. But
clearly this 1s not true lu the short rum,
and short-run conslderations generally take
precedence in the cholcen that are made,
These differencea in short-run intereats
contribute to the intransigence of many
disputes and Interfere with the implemen-
tation of skiliful long-raunge planning.

What might be argued with more auccess
4g that everyone's interests will be best
gerved 1f the waximum possible under-
atanding of how the systen works were
reachad bafore cpinions were formed ag to
what actions ahould be taken. Then, even
as the differences in short-terw interests
become revealed in more detall and in ptarTk
contrast, the tradeoffs and compeansations
necessary for an equitable, acceptable, and
ecologically sound decislon can be
negotiated on the base of a higher level of
understanding.

This observation of course draws
sttention to the difference between reachlng
s decisfon when all thoee engaged in the
proceas have pimilar interests, and
negotlating a decision when there are
various interests involved. In practice,
apd reflecting our adversarial culture,
thare 18 a tendency tc assumz that when
thare are various interests, omne gide will
gain only from the loss of the other stide.
Thue, negotiations are more often adversar-
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{ai than collaborative, as we have already
recognized. The art of negotiation in a
zero-sum gaMe 18 & neceasary skill, and it
is one that has been well develeoped. Out
focus 18 1nstead on the necesgity, as we
perceive 1t, to adopt as a norasl practice
a preliminary phase of collaboration to
define and understand the isaues and how
the system that concerns us works, before
sntering into an adversarial effort to win,

This would require behavior on the part
of al) participants which amounte to a
fundamental shift which might be defined as
followa:

In the interest of everyone,

including ourselves, 1t fs better

first to seek a full understanding

of how the systenm works before

trying to choose a favored

solution and seeking to win its

acceptance., This should be done,

even i1f it ianvolves collaboration

with one's perceived enemies,

Thts runse againat long and deeply
rooted traditions and cultural patterns.
Mogt of the new procedures which have hesn
develeped for managing complexity,
including computer moedelling, have heen
used primarily as weapons for winning
rathet than asg tools for understanding and
reaching decisions. To collaborate with
those who are perceived to have different
joterests requires the kind of fundamental
shift we have just defined and 18 certainly
di{fficult to achleve. But it wmay also be
easentiasl to achieve 1t 1f we are to
control, for our long-range benefit, the
powetr that our technical ingenulty has
unleashed.

0f course, within any one crganization,
or within a group of persons with similar
interests, the propoaition of understanding
before acting 1s wore readily acceptable
providing that the means for understanding
complexity are avallable. Apd yet, to a
surprising extent, there is a tendency to
shortcut the decision process and to make
decisions before full analyseis.

Even when mere complere analysia 1s
undertaken, it is generally performed
within an organirzation. Industrialiste
perform theirs and reach their declsions,
and 8o do environmental organizations,
government agencles, and other citizen
groups. The regult is often a "Tower of
Babel” of opinicns and Ffavored golutions,
and when computers are used, & kind of
“tattle of the printout”™ ensues. Whes this
occurs, all too often & decision Is reached
as a regult of political pressures alone,
with very little uvnderstanding and analysis
of the probable impacts., 48 in the
quotation above: “the experta are free to
choose those aspumptions that best fitc
their beliefs.”

What could occur, 1f the suggested
fundamental shift were to be applied, would
be a preliminary phase of collaborative
study and analyals for the purpoae of
understanding the system before engaging in
the adversarisl political and bargaining



procasses. One method for sccomplishing
thie is computer assieted negotliations
(C.A.N.} C.A.N. provides a framework and a
potential for reducing adversarial attitudes
and for achleving wore rational declaions.
It proceeds throughk the fellowing steps:

1. The parties agree that It is in thelir
gelf-interest to seek an understanding
of the systen before trying to develop
and fight for specific solutions.

2, They agree to eollaborate in the deaign
of a computerized model of the asystenm,
Thig requires a definition of the
{asuen, selection of the data, and
agreement on a set of assumptions.
Where full agreement caaonoct be
achleved, mediation efforts can be used
to pnarrow the differences and to
clearly define, by consensus, a
definition of the residual differences
thart remain.

3. A computet model 18 built which
incorporates the preceding agreements,
clearly indicates the remaining
differences, and what are their
consequences in predicted outcomes.

4. Adversarizl bargalolng can then begin,
with reference to the previously
designed and collaboratively built
model, for testing different
alternatives.

When used in this maanner, computers canm
contribute the following benefits to
dacision making:

1. The parties are asesigted by the power
of the computer to manage complexity
and a&n overload of data and information.

2, Once the particlipants agree to
collaborate in the design of a model,
they are forced to think objectively
and not emotionally, and they become

engaged in the task of understanding
"before that of winning.

3. Computer capability cam, with proper
degign, permit examination not omnly of
the intricate detalls of a system, but
also holistically of the whole aysten.
The parties can zoom from detailed
examination and bargalpniog over interim
chenges in onme part of the model to a
macro perapective to see how these
interim changes will affect the whole
or other parte of the system,

4. Experiments 1o both the laboratory amnd
in live negotistions have shown that
when adversaries become engaged in the
joint design and constructlion of a
nodel, communications between them
improve, adversarisl attitudes are
reduced, and there 1s a clearer
understanding of each others' goals and
averslons. {S5trsus and Clark, 1980)

But Just as the collaborative use of
computers can contribute to a better
quality of decision and lees damaging
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controversiesg, so can adversarial use of
computers result in & higher level of
confrontational behavior, confumsion, less
analysis, and a poor quality of decisions.
Under these circumatances, computers are
typically depigned to prove an already
chosen set of solutione, and the facts are
selected to bolater the argument rather
than to reveal the truth., Whesn different
computer models are brought into adver-
sarial negotiationas, a "battle of the
printour” will ocecur, The reasons for the
different projections are obscured within
the programs and seldom revealed or even
discussad, Under these conditions, analysis
and reason are subordinated to power and
thetoric.

There are, however, deap-seated
cognitive patterns held by negotiators
which serve as barriers to the use of
techuical advances such ae the conatructive
use of computers for negotlation and other
strategies that encourage negotiatore to
reach mutually beneficial agreemente. Most
would accept the argument that negotiators
should not bypasa mutually beneficial
solutions. Yet substantial evidence exiats
that our cognitive patterns systematically
distort Judgment in ways that lead te this
reault. The remainder of thias paper
exanines a sample of three cognitive
distorticnas that lead to this effect and
then explores the reaponsesa that are
available to debliasing the negotiator.

The Framing of Negotiations

Consider the following oversimplified
example of a negotliatlion: You are
negotiating with another party the
percentage of a body of water to which each
of you will have exclusive rights. When
you negotiate this transaction, do you try
to saximize the portion of the water that
you have the rights to or minimire the
portion of the water over which you will
not have the righte? Without going into a
number of scenarics that call for the
sharing of rights (which we will discuns
later), the obvious answer to the question
is "Both.” The gquestion appears to he
asking vwhether you want the cup half full
or half empty., Recently, however, Kahneman
and Tversky (1979, 1982; Tversky and
Kahneman, 1981) have suggested that
ismportant differences exist in how
individuvale respond to questions framed in
termg of losges versus galns. Thise
difference is critical in deacribiang
negotiator bhehavior.

Tversky and Kahneman (1981) presented
the following preblem teo a group of
subjectn:

The U.S5. 1is preparing for the outbreak
of an unususl Asian dipeage which ia
expected to kill 600 people. Two
alternative programs are beilng
coneidered. Which would you favor?

1. If Program A is adopted, 200 will
be saved.
2. If Program B is adopted, there in

a one~third probability that all
will be saved and a two-thirds



probability that mone will be
saved.

0f 158 respondenta, 76X chose Program A,
while only 24% chose Programw B. ' The
prospect of being able to save 200 lives
for certain was valued more highly by most
of the subj)ects than a risky proapect of
equal expected wvalue. Thus, most subjects
were risk-averse.

A gecond group of subjects recelved the
game cover story and the followlng two
cholces:

1. If Program A is adopted, 400
people will die.
2. If Program B is adopted, there ias

4 one-third probability that ne
one will die and a two-thirds
probability that 600 people will
die.

Out of the 169 respondenta in the aecond
group, only 13%¥ chose Program A, while 87%
chose Program B. The prespects of 400
people dying wes less acceptable to most of
the subjects than a two-thirds probability

that 600 would die. Thus, mosat subjects
given rnese AlCETNALIVER Were rlsk—seeking.

Careful examination of the two problems
finds them to be objectively identical.
However, changlng the description of
outcomes from livem aaved (gasins) to lives
lost (lomses) was sufficient to shift the
majority of subj}ecte from a risk-averse to
a risk-seeking orientation. This result is
inconelstent with utility theory, which
predicta the same rasponse when objectively
identicaz]l problems are presented. These
well-replicated findings, however, are
coneistent with Kahnewan and Tversky's
(197%) prospect theory, which predicts
risk-~averse behavior when individuals are
evaluating gains and risk-seeking behavior
when iondividuals are evaluating losses.

To exewplify the importance of fraaiug
to the domain of conflicts in this confer-
ence, consider the following elaboratlon of
the scenario depleted shove: Each mide
clalims that it needs and deserves at leaat
70% of the rights, snd that anything less
repregsents an unacceptable loss. What If
each aide had the oppertunity to accept a
50=5S0 aplit? Since each side 1s viewing
the conflict in terms of what it has to
lose, following Tversky and Kahneman's
(1981) findinge, each side 1s predicted to
be risk seeking and unwilling to take the
certain settlement (the sure thing),
preferring to riak this guaranteed agree-
ment in favor of the risky strateagy that
the other side will yield further, Changing
the frame of the situation to a positive
one, however, results in a very different
predicted outcome: If both sides view the
conflict Iin terme of the percentage of
water rights that they will gaio, then riak
averslon will dominate and a negotiated
settlement (the sure thing) will bde 1likely.
Using experimental contexts conceptually
gimilar te the one depicted ip the gcenaric
above, Bazerman, Magliozzil, and Neale (in
press; Neale and Bazerman, in press) fouad
that negotiators with positive frames are
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significantly more concessionary and better
probler golvers than their negatively
framed counterparts.

Theae Tesults about the frame of
negotiations have importanct implicationm
for the practice of negotiation. First,
common negative frame adopted by most
negotiators 1s likely to result in lirtle
search for creative solutions {efince you
are willing to walt for the other party to
“cave in") and miseed oppertunities for
mutually beneficisl agreements. Second,
framing has important implications for
tactical behavior. Im order to induce
concenaionary behavicor from ap opponent, a
negotiator should always present arguments
in termep of what the opponent has te gain,
In addition, negotiaters should make it
galient to thelr opponeants that they are in
a riaky situation in which a asure gaino {a
possible. Finally, the lopact of frasiag
has important implications for mediators
and other third parties who are
facllitating the negotiations.
extent that the goal 18 a better sclutien
for both negotiatora, a wediator should
gtrive to have both parties view the

the

To the

negotiaticon in a positive frame.

Ideally, thia should be domne with beth
parties copacious of the difference between
negative and positive framing, and
undarstanding thar & positive viaw by both
sides will lead to a better solution for
both, But of course the mediator could
undaertake a positive frame definition of
the igeue that would be differemnt for each
party. Since this ahould resault ip a
win/win result, this would be a perfectly
ethical procedure for the mediator teo
follow. BHut if it is done as a measure to
achieve regolution rather than as one to
promote collaborative rather than
adversarial attitudes, one can speculate on
its effectivenens for sophisticated
negotlators, Once the "trick"™ is
recognized, it can be used aBs & negotiating
ploy by each mide, thus cancelling ite
effectiveness.

The Mythical Fixed-—Ple

Integrative agreements are nonobvious
solutions to conflict that reconcile the
parties’ interests end yield higher joimt
benefit than a simple compromize could
create (Bazerman, in press; Prulte, 1981;
Walton and McKersie, 1965). To illustrate,
consider Folletr’s (1940) frequently
repeated story of the compromige between
two sileters whoe fought over an orange. The
two siatera agreed to split the orange in
half, allowing one sister to use her
portion for juice, and the other alster to
uge the peel of her half for a cake. The
two perties overlooked the integrative
agreement of giving one sister all the
juice 2nd the other sister all the pesl.

Why did the sisters miss the
integrative solution? The likely culprit
is the fixed-pile assumption of most
negotiatora. We argue that the tendency to
view negotiation in & win-lose framework
represents a4 fundamental cognitive hime



sharad acroas most negotlators. Thie
coguitive pattern leads negotiators to ask
the question, "How much of the orange can I
get?” rather than the gquestion, "How cam I
bast undergtand the way in which this orange
can be divided?” This win-lose orientation
1a manifested objectively ‘o our soclety in
athletic competition, academic admiselons,
promotion systems, etc, Unfortumately,
individuals tend to overgeneralirze this
lesson learned in fixed-pie contexts to
many other domalins 1n which an expandable
ple axiasts.

Experisental regults show that individ-
uals do learn to find integrative solutions,
but only after they are experienced in the
specific domain in which the negotiatioas
cccur (Bazerwan, et al, in press). Even
experlenced negotiators in novel dowains
forego the mutually avallable benefits of
integrative solutlons. Unfortunately, the
very natute of the conflicta that are
represented in thils conference suggest that
novelty will be a common characteristic.
This incresses the comcern for eliminatiag
the fixed-pie spaumptions that can be
predicted to exist.

Returning to the water rights scenario
described in the previous secticn, many
agreements are posaible through mutually
beneficial trade-offs. For example, there
are likely to be a number of ways in which
the water rights to parts of the disputed
area can be available to both parties.
However, thege trade—offs can oply result
after tha parties in the negotiations
underatand sufficlently how the systea
works to enable them to accept the notion
of an expandable ple. While experienced
professionals are aware of the need for
guch trade—-offa, we belleve the fixed-ple
aasumption continues to negatively affect
our ability to ereatively develcp eolutionsa
and our willingness to use the confliet
regolution techniques that now exist.

If the perties could be persuaded to
enter into C.A.N. before they engage in
hard bargaining, it might be posalble to
have them explore togethet how the syaten
worke, and in so doing, discover the
potentials of an expandable ple.

The Escalation of Negotiation

There are many examples of ocean
conflicts in which the actors can become
trapped into costly coursea of actlon.
ancalation of comnitment to a falllng
course of action has recently become a
topic of interest among decision researchers
(Bazerman, Giuliano, and Appelman, 1984;
Brockner and Rublin, 1in press; Staw, 1976,
1981; Teger, 1979). Individuals and groups
who are personally responaible for acticus
that have led to the current gituation
coneistently and nourationally commit added
resourcea to that couree of actlon.
America's involvement in Vietnam 1a often
clted as a classic example of escalation
(e.g., Teger, 1979), Policymakers of that
time graduvally increased the npatien’s
comgltment in such & manper that no majer
pelitical force could retrospectively argue
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that the actions taken were rational,
Similarly, it can be argued that in the
Malvinas/Falklandse conflict, once Argentina
had suffered the inlitial loas of 1ife, it
had the information nacessary rationally to
pursue & negotisted settlement, The
negotiationa literature, in contrasat,
accurately predicts the behavioral patterms
that the United States and Argentina
puraued.

Dne of the primary approaches to the
atudy of the nonrational eecalation of
conflict has centered around the dollar
auction {(Shubik, 1971). To illuetrate the
dollsar avction, imagine yourself in a room
with thirty other individuale. A parascn in
the front of the room ennmounces:

I ae about to avction off a
dollar. You are free to
participate or just watch others.
You will be {invited te call out
bida in multiplea of five cents
until no further bidding occurs,
at which point the highest bidder
will pay the amount bid and win
the dollar. The only fesature that
distinguliszhes thies auction froa
traditional suctionse is a rule
that the secood-highest bildder
must &lec pay the highest amount
that they bid, although he/she
will obviously nat win the
dollar, Por example, if B1il1l bid
35¢ and Jane bid 40¢, and the
bidding stopped, I would pay Jane
60¢ ($1-40¢~60¢) and Bill, the
second~highest bidder, would pay
me 35¢.

Would you be willing to bid 15 to start
the auction? Many peaople would. After
someone elme bid 20#, would you bid higher?
What would you de if no one else enterad
the auction? We have run thie awction with
students and executlives. The pattern 1s
always the same. The bidding starts out
fast and furious, until the biddiog reachea
the 50-75£ range. At that point, everyona
except the two highest bidders drops out of
the auction. The two bilidders then begln to
feel the egcalatory trap. One bidder bidse
80¢ and the other bids 85¢€. The 80¢4 bidder
nust efither bid 90¢ or accept an 80¢ loss.
The uncertain situation {(that might even
produce a8 gain 1f the opponent quita)
appears more attractive than the sure
lose. He/she bidg 90¢, This continues
until you have bids of 95¢ and $1.00.
Strangely, the decision to bid $1.05 1a
very similar to all previous situatione.
You can accept a 95¢ losa or continue and
reduce your loss If the other party quite.
0f course, the rest of the group gets a
good laugh as the bidding goes over a
dollar~-which 1t always does!

It is easy to Bee the procesa of
nonrational commitment unfold in the domailn
of the conflict under examination in thie
conference. Negotiation proceasaes commonly
lead both maides to initially make demands
that are based on a fixed-pie view of
negotlation. Once the negotlators make,



aod become committed to, these pesitions,
they can be predicted to nonrationally hold
to theae positions., This keeps the
attention foecumed on the wrong dquesationa
for the formation of the integrativas
golutfions that effective dispute resolution
typically necessitates. Further, 1f both
sides incur losses as a reault of a lack of
agreement (e.g., the temporary loss of the
use of the water rights), their conmitment
to their positions 1is expected to increase
due to the added commitment of resources,
and their willingness teo search for
creative solutione 1s expected to dacrease,

Bazerwan, Beekuw, and Schoorman (1982)
and Rubin (1980) have identified a number
of reconmendations for avolding escslatlon
that are relevant to negotlators. Thease
includet

1. Continue to evaluate the costs and
benetite of maintaining a conflict in
its current form., Whean we are
competing, we often lose perspective of
our goals, Rather, we seek victory.
The active consideration of your
intereats avoids this deatructive
change in objective. The toolas
discussed in the front portlon of thie
paper can provide the trainlog that
moves negotiators 1a this direction.

2, Awsrenesd of escalation. Eacalation
often takes the form of creeping
incrementalism--"the other side will
give 1in within a week.” The stroungest
safeguard againat this incremental
escalation is awareness.

3. Recognize sunk costs. Moat of us try
o recoup any loeses that we have
suffered. Unfortunately, this
increages conflict {particularly if
both parties have suffered loeses) and
distracts from rational behavior which
focuses on future costs and bemefits,

CONCLUSION

The gaction on the cognitive distortions
of negotiatore attempted to show the impact
of judgmental deficieanciens on the like-
l1ihood of negotiators to adopt integrative
strategies—-such as the use of computer
assisted negotiation., While the identifica-
tion of why negotiators may be inhibited
from using conflict resolution advances 1g
necessary, extensive research (Lewin, 1947;
Schein, 1980; Goodman, Bazerman, and Coplen,
1980) haa demonatrated that creating
susteined change in individuals, groupsa,
and organizetions is very difftcult. Two
asjor problems are resistance to change and
the rendency to revert to comfortable
methods of operation. Given the extensive
institutionalization of our exiamting
negotiation strategies, changing behavior
from fixed-ple behavior to Integratlive
behavior through the uee of computer-
assinted negotiaction is likely to be
particularly difficult.

on the other hand, paradoxically, one
use of C.A.N. might be to overcome the
resiastances to the use of C.A.N.] For
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example, 1f the players of the dollar
auction cited above had first beenm given an
opportunity to explore how tha aystem
worked, their behavier in the game would.
undoubtedly have been different——if indeed
they could have been persusded to play the
game at all. Now suppose that the
participants in a complex negotiastion were
firet introduced to the dellar suctiou, and
thepn by analogue persuaded that
self-dentructive behavior is a likely
putcome whenever there 1s an inadequate
understanding of how the systex works,.
Might the cutcome be less resistance from
the negotiatores to enter inte a
collaborative computer assismted effort to
understand the system aa a preludes to the
actual negotlsationsa?

{(1947) has auggested three

ateps for creating change and
last over time, Firsr, it is
necessary to get the exiating system (e.g.,
fixed-ple behavior within an individual) te
“unfreeze”; that is, the individual muat be
receptive to change. Thils frequently
requires some education that demonstraten
to the individeal that some change is
necessary. Thus, the use of alternative
dispute-resolving techniquea (e.g.,
computer ssasisted negotiation) muat
demonstrate its ability ip comparleon to
existing mechanisus. Second, onca the
individual's current strategies are
unfrozen, the content of the new strategy
must be provided to the negotiater. Third,
the change nust be "refrogen,” making the
change part of the negotiators' standard
repertoirea. If thes change i» not Institu-
tionalized, the negotiator 18 likely to
revert tc past comfortable strategies,
the negotistion context, inatitutional-
iring this change is likely to include the
joint consent of both parties to the
negotiatton. This is likely to be particu-
larly true when we are talking about a
specific technique--such as cowputer
agsisted negotiation. Institutionalization
iw moat likely to occuxr when, and only
when, negotiators actually begin to use cew
techniques am a standard part of thelr
conflict-resoluticn procedures, The
explicit development of a planned changed
effort that incorporates all these steps of
Lewin's change model is necessary for
overcoming the decision biases that
confront negotisators and for moving
negotiation into alterunative formate,

Lewin
necessary
naking it

In

In cooclueion, this article has argued
that the complexity of fasues that confront
contamporary aoclety are changing the tasks
of negotistors and that we need new conflict
regolution aids te confroat these changes.
Unfortunately, our cognitive biases are
likely to impede our implementation of
necessary changes that would encoutage
integrative negotiationa. Future efforts
are needed that integrate the improvement
of negotiator judgment with the implemen-
tation of normative tools for more effective
dispute resclution,
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USE OF THE MINI<TRIAL IN OCEAN RELATED DISPUTES*
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[The following discussion is taken
primarily from VARIETIES OF DISPUTE
RESOLUTION by Stephen B. Goldberg, Fric D.
Green & Frank E.A. Sander, to be published
in 1985 by Little, Brown & Co. Research
for this book was supported by a grant from
The National Inatitute for Dispute
Resolution. This excerpt draws on Green,
Marks & Olson, Settling Large Case
Litigation: An Alternative Approach, 11
Loy. of L.A.L. Rev, 493 {(1978); Green, The
CPR Mini=Trial Handbook, in Corporate
Dispute Management (Matthew Bender & Co.
1982); and Green, Growth of the Mini-Trial,
9 Litigation 12 (1982).]

The Mini-Trial is a dispute resolution
hybrid process that structures private
negotiation by combining elements of
negotiation, mediation, and adjudication in
a new way. It is used most often in
nusiness disputes when the parties are at
impasse because of a good faith
disagreement about the likely outcome if
the dispute is litigated; the existence of
emotional! barriers to resolution caused by
the partiea' (or, sometimes, the lawyers'}
personal antagonism; or the parties'
inability to fashion a settlement that is
responsive to all of their needs and
righta. These are common barriers to
successful negotiation which the Mini-Trial
is designed to overcome in specific ways.
The Mini-Trial can be applied to disputes
invelving ocean use and resource allocation
issues, although it may have to be adapted
to meat the needs of particular cases.

A Mini-Trial can overcome a negotiation
impasse by:

{a) Focusing the negotiation on the
merita of the dispute, thus overcoming the
parrier to resolution caused by the
parties holding widely differing
assessments of the likely outcome of the
case in court; and

{b) Reconverting into a business or
policy problem what has often been
tranaformed by the litigation process into
a technical, lawyers' fight. This
reconversion is achieved by bringing in new
negotiators, usually high level., nonlegal
managers who are not emotionally involved

* Copyright (c) 1984 by Goldberg, Green &
Sander.
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in the dispute, but who have authority to
settle the case, and who can view the
dispute in a broader context in whieh
imaginative, integrative solutions are mare
likely to be found. The presence of these
nonlegal representatives of the clients
alao brings together the true parties in
interest who often are better able than the
legal representatives to assess the
strategic risks and overall importance of
the case to the client.

The Mini-Trial Approach to Complex
Litigation. Although the specific
procedures of a Mini-Trial may vary
depending on the case and the parties'’

desires, most Mini-Trials contain these key
elements:
1} The parties to the Mini-Trial

yoluntarily agree to conduct a Mini-Trial.
There 18 no statutory, regulatory or
{usually) contractual obligation to
participate in a Mini-Trial. Parties may
terminate the Mini-Trial at any time,

2) The parties negotiate and sign a
"protocel” or procedural agreement that
apells out the steps and timing of the
Mini-Trial process. This agreement usgually
specifies the parties' obligations and
responsibilities in the Mini-Trial process,
their right to terminate the process, and
cartain legal matters such as
confidentiality of the proceedings and the
effect of the process on any pending or
future litigation. This agreement may be
quite short and simple or it may resemble
ad hoc, private rules of civil procedure.

i) Prior to the Mini-Trial, the
parties informally exchange key documents,
exhibits, summarles of witnesses'
testimony, and short "Introductory
Statements"” in the nature of briefs.
necessary, the parties may engage in
shortened, expedited depositions and
discovery without prejudice to their
to take full discovery later if the
Mini-Trial does not settle the case.

4) In mest Mini-Trials, the parties
select a mutually acceptable “"Neutral
Advisor" to preside over the Mini-Trial.
Unlike an arbitrator or judge, the Neutral
Advisor has no authority to make a binding
decision, but at the Mini-Trial the Neutral
Advisor may ask gquestions that probe the
strengths and weaknesses of each party's

If
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case, and after the Mini-Trial, the Meutral
advisor may be asked by the parties'
representatives to advise them on what the
likely outccome would be if the case went to
trial. Selection of a respected Neutral
Advisor with credibility to the opponent is
thus very important for each side--one of
the principal goals of the participants if
they cannot obtain a favorable settlement
in direct negotiations with the other side
is to persuade the Neutral Advisor to
advise the other side that it would be
petter off settling than taking the case to
trial.

In most Mini~Trials, the parties select
a former judge as the Neutral Advisor
because they beliave that a person with
prior judicial experience is best able to
give them sound advice on likely trial
outcomes. But parties generally try to
select a former judge whe recognizes the
difference between the adjudicative
function and the advisory role the Neutral
Advisor plays at a Mini-Trial. In some
Mini-Trials, especially those that turn on
the resolution of a technical or economic
issue, the parties may select a nonjudicial
expert in the subject matter as the Neutral
Advisor. In other Mini~Trials, the parties
dispense with the Mini-Trial altogether and
rely solely on their business
representatives to preside over the
Mini-Trial and to conduct the negotiations
privately. Another approach used at some
Mini-Trials is to have a lesa active
facilitator set up the Mini-Trial and chair
it, but not advise the parties as to likely
trial outcomes. In other cases, the
parties want the Neutral Advisor to attempt
to mediate a resoclution of the dispute.

The function the Neutral Advisor is
expected to perform will determine the kind
of person best suited for the role. But
practically, it may be difficult to know in
advance what will he reguired of the
Neutral Advisor. Thus, the most successful
Neutral Advisors have been those who are
sengitive to these nuances and capable of
playing the roles of advisor, mediator and
facilitator as the situation dictatesa and
the parties ultimately determine.

5) At the Mini-Trial itself, the
parties' lawyers make concise, summary
presentations of their "best case.”
Mini-Trials may last from one-half to three
or four days (two days is average). Thus,
presentationa are usually limited to a
maximum of six hours for each side,
depending on the complexity of the issues.
Generally., each party retains complete
discretion over how it will use its
allotted time. In some cases, the entire
presentation is made by the lawyers,
similar to an appellate or closing
argument. In others, the lawyers call key
witnesses to explain parts of the case.
Often, key documents are used tc explain
the case. Quite often, the parties’
experts testify on the technical issues,

At other Mini<Trials, parties have used
movies, viewa of the sacene, and other
imaginative devices to communicate the
~ssence of their case in the short time
allotted to them.

At the Mini-Trial, rules cf evidence do
not apply- Thus, if there is testimony by
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witnesgses, it tends to be in a narrative
form under informal questioning by counsal,
rather than in the precise guestion and
answer form of trial examination. In most
Mini-Trials, time is set aside for
rebuttal. ‘This may include an oppertunity
for guestions to opposing counsel,
witnesses, and experts, again in an
informal, modified cross—examinaticn
format, and an open question and answer
session in which expert may question
expert, lawyer may guestion lawyer,
client may question client, or any
variation cof these combinations.

Thus, although Mini-Trial formats may
vary considerably, the common goal is to
employ a procsdure that effectively gets
out the strengths and weaknesses of each
gide~~including the persuasiveness of
counsel and witnesses—--in a short tima.

6} Mini-Trial presentations are made
to high-level representatives of the
parties who have clear settlement
authority. In most cases, the
representatives are nonlawyers who have not
been involved in creating or trying to
resolve the underlying dispute, but who
have authority, or at least persuasive
power, over the decision whether or not to
gsettle. In cases involving businesses and
government agencies, the party
representatives are generally at least one
level higher in the ceorporate or
administrative hierarchy than the people
who have been involved in the case prior to
the Mini-Trial.

At the Mini-Trial, the nonlegal party
representatives listen, observe, and ask
guestions to clarify points, much like a
judge or arbitrator would, but they do not
git with or assist the advocates.
Immediately after the parties' adversarial
presentations on the merits of the caae,
the nonlegal representatives meet privately
and attempt to negotiate a resclution. The
theory behind the Mini-Trial is that the
party representatives, armed with a crash
course on the merita of the dispute {but
without any emotional or face-saving
motivations), and aware of the larger
interests of their side, will be better
able than the advocates or lower level
party representatives to appraise their
positions and negotiate a mutually
beneficial settlement.

7] If the nonlegal representatives are
unable to negotiate a settlement
immediately after the Mini~Trial, they may
schedule further talks or presentations.
They may also call in the Neutral Advisor
and ask for the Advisor's views on likely
trial outcomes. In the negotiation
terminoiogy of Fisher and Ury {Getting to
Yes), the Neutral Advisor's opinion gives
both sides an expert's opinion of its
BATNA--"Bast Alternative to a Negotiated
Agreement." Armed with these data, the
nonlegal representatives may negotiate
further. If a settlement is reached, the
dispute is over, as with any negotiated
settlement, and any pending litigation is
dismissed. If the case is not settled, the
parties are free to resume any other
dispute resolution process including
adjudication, Most Mini-Trial agreements
specitfy, however, that the entire

and




Mini~Trial process, including any
statements made in the course of it and the
opinion of the Neutral Advisor, are
confidential and inadmissible in any
proceeding. The parties alsc agree that
the Weutral Advisor may not testify or
conault with any party in that case.

The hybrid nature of the Mini-Trial
should be apparent from this description.
For example, the Mini-Trial provides the
parties the opportunity to present proofs
and arguments on the merits of the case
(Lon Fuller's classic definiticon of
adjudication), but in a process that has a
greater capacity to arrive at "win/win"
results (negotiation) because the nonlegal
representatives can work cut their own
integrative sclution. The parties set
thelr own rules of procedure and sslect a
third party to help them resolve the
dispute by considering the proper ocutccme
{(arbitration). But the third party has no
binding decision-making capacity
(mediation). The procedure is private
{arbitration, mediation., negotiation), but
is usnally carried on within the structure
of an on-~going adjudication, and the gecal
is agreement rather than consistency with
subatantive law (negotiation and mediation}.

The first Mini-Trial was held in 1977
to resolve a legally and technically
conplex patent infringement case. Since
then it has been used to settle product
liability, commercial, contract,
distributor termination, insurance,
construction, employee grievance, toxic
tort, antitrust and trade secret cases.
Most of the Mini~-Trials have involved two
business entities locked in long-term
litigation, but some have involved
multi~party disputes and scme have involwved
cages between individual plaintiffa and
Lbusinesses. Others have involved
governmental entities.

Cases Suitable for Mini<¥rials. The
following factors should be considered to
determine whether a Mini-Trial might be

employed, and the exact form it might take:
* Stage of the dispute.
* Types of issues at the heart of
the dispute.
* Motivations and relationship of

the parties,

Stage of the dispute. Some
Mini~Trials have occurred prior to
commencement of any litigation. More
often, however, a Mini-Trial takes place
after enough pre-trial discovery and
sparring have been conducted to educate the
parties somewhat in the disputed issues of
the case and bring home to them the cost of
continuing litigative combat. Obviously,
the earlier in the dispute the Mini-Trial
can occur, the greater are the cost-savings
that can be achieved. Deciding when to do
a Mini~Trial requires each party to make a
cost/benefit analysis of the value of
obtaining additional information before
talking settlement.

Experience, to
date, indicates that best results are
obtained in Mini-~Trials of cases involving
complex gquestions of mixed law and fact
(for example, patent, products liability,
contract, antitrust, unfair
competition)-—=the kinds of cases in which
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litigation is often intractable and
costly. For example, the Mini-Trial seems
well-suited to resclving an antitrust case
where the sticking point to settlement is
the scope and definition of the relevant
market; an unfair competition case where
the crucial issue is the propriety of
certain disputed busineas practices; a
products liability case where the issue is
whether a specizlly built component part
met the required standard of guality, or a
contract case where the issues are whather
the terms of the contract were fulfilled or
nonfulfillment was excusable.

By contrast, where a case turns solely
on legal issues, traditional summary
judgment procedures are likely to provide a
better means of resoclution. In addition,
where a case turns primarily on factual
disputes involving credibility, the
Mini-Trial may not be any more effective in
regolving the case than traditional
settlement negotiations or arbitration
unless the witnesses whose credibility is
in isgue appear at the Mini-Trial te tell
their stories and be confronted by the
other side. The flexibility of the
Mini-Trial enables the parties to structure
the process to the issues in the case. For
example, whare the factual disputes are
technical ones, requiring expert analysis
and promising a pattle of the experts at
trial, a modified Mini~Trial involving a
neutral expert can be employed. If, for
example, the performance of a product is at
issue, a joint testing procedure carried
out by experts for each gide and a neutral
expert might well provide sufficient data
to foster a settlement either before or
after a Mini<Trial. Or, in an antitrust
case that turns on complex economic
analysis, the parties might agree to
appointment of an expert to undertake this
analysis early in the litigation. The
expert's findings, which could be reported
at a Mini=Trial and/or admissible at trial,
will at least serve to narrow the issues {n
the case, and may be a substantial
additional apur to settlement.

Parties. The motivation and
relationship of the partiea will have a
substantial impact on the responsibility of
successfully initiating and implementing a
Mini-Trial. Where the litigation is
brought or resisted for tactical reasone
rather than out of a good faith sense of a
wrong suffered or an accusation wrongly
made, a Mini~Trial is unlikely to succeed.
Similarly, where delay greatly favors one
side or another, a Mini~Trial probably
cannot be initiated, On the other hand, a
long~term relationship between the parties
will increase the parties’ motivation to
try a Mini-Trial.

Motivating influences that might make a
Mini~Trial attractive to management,
in~houase counsel, cr the retained lawyers
include: (1} uncertainty caused by the
litigation, such as in a resource
allocation gsituation where the existence of
the dispute casta a shadow over investment
choices; (2} a rapidly approaching deadline
which operates like a short fuse to a
potential bomb {often this is a trial
date); (3) accumulating costs of
litigation, especially as they are



projected through trial; (4) internal
corporate or agency pelities, such as a
desire to shift or focus responsibility for
the outcome of the litigation: and (5) a
sense that the parties are just not getting
their cases across to the other side--that
someone is simply mistaken about the likely
outcome if the case goes to trial.
Motivation is a complex issue, however.

The five factors mentioned above sometimes
operate in contrary or contradictory ways.
There is no textbook approach. Sensitivity
and timing are often critical.

The fact that the parties are adamant
in their positions does not necessarily
preclude a Mini-Trial. The Mini-Trial has
worked even in cases in which communication
between the parties had broken down and
conpromise through traditiconal settlement
negotiations did not appear possible. What
wag crucial in these cases was that the
executives and lawyers on both sides,
gonscious that there remained some remote
possibility of ereating an avenue af
communication, did not simply throw up
their hands and begin to gird for trial,
but were willing to risk using a novel
procedure of their own design. To the
gxtent that some catharsis was necessary to
unblock the parties, the Mini-Trial
provided an opportunity for just enough
animosity to exist, yet within a
cooperative framework. The information
exchange portion of the Mini-Trial
permitted the negotiations to be refocused
on the merits of the dispute; and the
involvement of problem—solving
businesspersons who were "above the fray"
increased the chances of finding a
"win/win" integrative solution.

. Mini-Trials vary in cost,
depending on the amount of preparation
required, the duration of the Mini-Trial,
and whether or not a Neutral Advisor is
used. Even the most elaborate Mini-Trials
appear, however, to cost less than one to
three months of the legal fees incurred in
moderately active litigation. Moreover,
most of the parties who have engaged in
Mini-Prials report that even if the case
does not settle after the Mini-Trial, very
little of the money expended is wasted.
This is because the Mini-Trial forces each
side to organize rigorously the mass of
facts and legal arguments which have been
gathered over many years of discovery and
legal maneuvering, just as they will have
to do to prepare the case for trial., Also,
the "iIntroductory Statements" that have to
be written and exchanged prior to the
Mini~Trial are short versions of what might
ultimately be submitted as trial briefs,
Thus, the procedure demands preparation by
counsel and experts which will be directly
useful at trial if the case does not settle.

The only Mini-Trial expenditures not
related to activities which will be
incurred in any case for trial, and thus
lost if the Mini-Trial does not lead to a
settlement, are those relating to the
negotiations which lead to the Mini-Trial
protocol, and those for the time spent at
the Mini~Trial itself. One party tc a
Mini-Trial of a large case estimates that
these approximated 25% of total Mini-Trial
expenditures and that total costs to
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judgment would have been approximately ten
times greater. In that case, because
management considered that it was risking a
relatively small amount to avoid an
otherwise certain expenditure of a great
deal more, it viewed the investment as well
worth the risk.

Moreover, because of the necessity for
organizing the case in a short time,
connections between relevant facts, and
petwean facts and legal theories that might
not otherwise be made until pretrial or
trial, are made significantly earlier. If
the litigatien continues, this fosters more
focused discovery and pretrial
preparation. In sum, even if a Mini-Trial
doas not settle the dispute, the intensive
time spent by counsel in preparing for it
may be worth significantly more to the
client than the same amount of less—-focused
time spent during the long pre-trial phase
of the case.

Application to Ocean Use, Resource
Allocation, and Coastal Zone Disputes,.
Although apparently no pure Mini-Trial has
yet been used to settle an ocrean use or
resource allocation dispute, Mini-Trials
have been used to settle shipbuilding
disputes, and Mini-Trial variants have been
used in resource allocation cases.

In the shipbuilding case, a Mini-Trial
successfully resolved, in a few weeks'
time, a bitter, five-year-old lawsuit
between two ¢il companies based on huge
cost overruns and delays in the
construction of two Alaska oil trade
tankers. The parties report that they were
very satisfied with the process because "it
saved a fantastic amount of time" and
avoided public disclosure of confidential
information.

In ancther case, a Mini~Trial variant
was used to resolve a marine fishing
dispute between an American Trust Territory
in the Pacific and a large multi-natiomnal
fish cannery company. At issue were the
rights to operate the cannery in the
Territory in the future. The government
had a strong, national interest in
obtaining fair compensation for the fishing
rights, 8c it brought in experts to assist
it in negotiating with the cannery. The
government's negotiators conducted an
intensive review of the cannery's financial
statements and economic position. and then
conducted a Mini-Trial kind of "Information
Exchange" before government officials on
the one hand, and the CEOQ, senior
executives and the cannery's lawyers on the
other side., No Neutral Advisor was used.
The process was successful in resolving the
dispute, and both sides report satisfaction
with the process. Even though the cannery
paid more for the fishing rights than it
had initially contended was fair, the
process signalled that responsible business
practices would be used by the gavernment
in the future, and the company established
an axcellent relationship with the people
and leaders of the island.

In another case, ancther Mini-Trial
variant—--essentially involving
mediation--was used to resolve a dispute
within the Massachusetts environmental
community over the position it should take
on the then-proposed Massachusetts Coastal




Zone Management Program. An
environmentally sensitive state government
had proposed extensive regulations pursuant
to federal statute, but the federal
implementing regulations had not yet been
promulgated, and funds had not yet been
appropriated. Some members of the
Massachusetts environmental community felt
that environmentaliste should sue to block
promulgation of the Massachusetts program
until the federal structure was completely
in place. ©Others felt that the proposed
state program was very favorable, that the
state officials in charge of Coastal Zone
Management were highly capable and
trustworthy, and, thus, that the proposed
program should be actively supported. The
dispute threatened to split environmental
groups that normally worked together
closely.

To resolve the dispute, the legal
staffs of the disputing environmental
groups got togather for an "Information
Exchange” in which they each made succinct
presentationa of their positions hefore
leaders of the envircnmental community and
the Chairman of the Legal Committee of the
New England Chapter of the Sierra Club who
crganized the procedure and served as
facilitator. The Assistant Secretary for
Envircnmental Affairs in charge of Coastal
Zone Management alsc participated by
explaining the proposed atate regulations
and program and by answering questiona.

As a result of this process, the
Massachusetts environmental community was
able to reach a consensus and form a united
front generally supporting the proposed
atate regulations, but voicing concerns
over gsome aspects of the federal-state
relationship.

In another case pending in
court for the Western District
Judge Richard Enselin has used a similar
procedure. This case involves three
federally recognized bands of Chippawa and
Ottowa Indians who have asserted various
fishing rights in the Great Lakes under the
Treaty of Ghent and the Treaties of 1836

the federal
of Michigan,
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and 1855 between the United States and
those tribes. The Sixth Circuit Court of
Appeals held that the Indians have rights
to fish basaed upon those Treaties which
cannot be regulated by the State of
Michigan except under circumstances where
the state shows, by clear and convincing
evidence, that the fishing resource is
being severely depleted. Currently, the
Interior Department, as Trustee for the
tribes, and the tribea themselves, are
seeking an allocation of the fishing
resource between themselves and the State
of Michigan. Petitions for intervention
have been filed by non~Treaty commercial
fishers and several groups of sports
fishers. Judge Enselin appointed Professor
Francie McGovern aa Special Master of this
dispute to: (1) assist the parties in
devising an ADR mechanism for handling the
long~term allocation issue; and {2) develop
a system for reducing and agreeing on facts
for judicial resolution, if necessary.
Judge Enselin also suggested the
possibility of appointing a neutral expert
in marine biclogy and economics to assist
Professor MoGovern.

In devising a long-term dispute
rasolution mechanism, Profeasor McGovern is
considering, with the parties, establishing
a Mini-Trial procedure for resolving
intermediate allocational disputes that
will arise from time to time because of the
dynamic nature of the fishery. At the same
time, this Mini~Trial process will be used
to narrow the issues and reduce disputes of
fact in order to minimize the need for
judicial intervention.

These cases and the non-oceanh-related
cages in which the Mini~Trial has
successfully resolved complex, costly
litigation, demonstrate its potential for
effectively resolving many ocean use and
resource allocation disputes. Although not
a panacea to be applied blindly to every
cage, the Mini~Trial should be considered
as one alternative dispute resolution
method.
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INTRODUCTION

Gail Bingham

The Conservation Foundation
wWashington, D.C.

What is most important about the dispute
resolution approaches reviewsd in this
collection of papers are the results: how well
have these processes actually improved the
ability of individuals and groups with different
perspectives and often competing interests to
teach agreements in complex and controversial
environmental issues?

The three papers which follow describe two cases
in which those involved were able to reach a
consensus, when continued controversy might have
geemed the more likely outcome. These cases are
imparcant both in and out of themselves and
because they illustrate some of the
practicalities of consensus building and
conflict resolution., Both cases involved
similar kinds of regional, estuarine planning
issues, but the process of reaching agreement
took different forms in part because they took
place at different stages of the decision-making
process. The first case-study describes the
Chesapeake Bay Program, a seven or eight
year-long effort to study and make
recommendations on management of the Chesapeake
Bay and its resouwrces. The second case concerns
the Columbia River Estuary Study Task Force
(CREST) ard its efforts to draft a management
plan for the Columbia River estuary. In the
Chesapeake Bay Program, a three-tiered process
brought officials from three states, scientists
and technical experts, and resource users
together during the planning process to build a
consensus on Chesapeake Bay management issues.

A similar consensus building process for the
Columbia River estuary brought together a task
force of representatives of local goverrment
from both the Washington and Oregon sides of the
river, The members of the task force worked
with each other amd with state and federal
agencies to build consensus on the plan, but at
the end of the process disputes remained about
five potential port development sites on the
Oregon side of the river. After preliminary
corversations with concerned individuals and
groups, a mediator helped the key parties--in
this case four federal agencies, four state
agencies, and four units of local
government--rescive the remaining issues.
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Bariier papers provide a brief introduction to a
range of innovative ways to resclve natural
resource management and environmental
controveraies. Bven though readers may have a
wealth of experience in coastal zone management
ard Quter Continental Shelf issues, it may not
be cbwious how to match this array of dispuate
resolution approaches with the iasuves that they
face. The words negotiation, mediation,
arbitration, mini-trials, and pelicy dialogue
represent a var iety of approaches to resolving
disputes under different clromstances, Some
utilize independent mediators or facilitators;
some do not. In some processes, the individual
taking the neutral role renders a decision or
recammendation; in other cases, the neatral
mediator or facilitator assists the participants
in reaching their own decisions. In some
cases, the result is a binding agreement; in
others, it is a recommendation to decision
makars who are not at the table, All of these
processes, however, seem to share three basic
character istics: 1) they all are voluntary
processes, 2) in which the parties meet face to
face, 3) with the cbjective of reaching a
mitually agreed upon decision.

To place all thia in a larger context, I
recently took & look at ten years of experlence
with mediated envirommental dispute resolution
alternatives. The results of this study will be
published in Resolving Environmental Disputes: A
Decade of Fxperience, released by The
Conservation Foundation in Spring 1985. The
objective of this study was to document and to
assess what the results using environmental
dispute resolution approaches actually have
been. What kinds of issues have been mediated?
Who have the parties been? How often did they
reach agreement? The cases show great
diversity. The largest number of the cases
involved land-use. Many cases involved natural
[esource management issues, most of which
involved the use and management of public

lands. Seven of these involved Eishing rights
and resource management, six involved coastal
zone management issues, and three included
offshore oil and gas exploration. Other cases
included water resource disputes, energy issues,
air quality, and toxics, In about
three-quarters of the cases studied, the
disputes wers over site-specific issues.
a quarter of the cases were dialogues on
environmental policy issues.

About.



Surprisingly, the stereotype that environmental
disputes are disputes between industry and
enwironmntalists is not necessarily true. 1In
only 33 percent of the cases were envirormental
groups involved directly in the negotiations.
Similarly, private companies were involved in
about 33 percent of the cases.
Erwirommentalists and industry representatives
faced each other, however, in only 18 percent of
the site-specific cases in this study. 1In
contrast, 81 percent of the cases involved
government agencies,

Mediators have been involved in over 160
ervironmental disputes over the past ten years,
with the number of cases per year growing
rapidly. These effots have been cemarkably
successful, with parties reaching agreement in
8 percent of the cases studied., Little
difference in the rate of suwccess for
site-gpecific disputes and policy dialogues is
evident. The implementation record For
agreements reached in policy dialogues, however,
is noticeably lower than for site-specific
cases, For site-specific disputes, excluding
those cases in which implementation is still in
progress, agreements were fully implemented 80
percent of the time, partially implemented in 13
percent, and not implemented in only 7 percent
of the cases studied. Of the policy dialogues
in which the parties reached agreement and
implementation results are known, agreements
were fully implemented in only 41 percent of the
cases; partially imglemented in 18 percent, and
not implemented in 41 percent.

n the basis of this experience, what has been
learned about the factors that increase or
decrease the likelihood of success? From the
evidence available, the likelihood of success is
mot clearly affected by the issues in dispute,
by the number of parties inwvolved, or by
procedural charackteristics such as whether the
parties were in litigation or whether there was
a deadline, One of the most significant factors
appears to be whether those with the power to
make arxl implement decisions were at the table.
Often this meant government agencies, When the
parties at the table had the authority to make
and to implement their agreements, they were
able to reach an agreement in 82 percent of the
cases studied. Whereas, when the agreements
took the form of recommendations to a
decision-making body that did not participate
directly in the negotiations, the parties
reached agreement 74 percent of the time. The
effect on implementation rates is more .
striking. When those with the authority to
implement decisions were directly inwolved in
the negotiations, 85 percent of the agreements
reached were fully implemented; when they were
not, only 67 percent of the agreements reached
were fully implemented.
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But enough context. The papers that follow
focus on specific cases and the results that
participants achieved. Readers may remember
that in his state of the vnion address in
Jaruwary 1984, President Reagan mentioned the
Chesapeake Bzy and the importance of protecting
this natural resource. Those involved report
that the prominence given to the bay was the
result of the remarkable consensus that had been
reached through the Chesapeake Bay Program, The
author of the first paper, Virginia Tippie, was
the Director of the Chesapeake Bay Program for
the last two years of the effort. After the
program was concluded, and the agreements
between Pennsylvania, Maryland, virginia, and
the District of Columbia were signed, she became
the technical director of the EPA Chesapeake Bay
Liaison Office. Her paper presents the context
for the Chesapeake Bay Program and what they
tried to achieve. Then, Gerald Prout, Ditector
of Public Affairs for the FMC Corporation and a
member of the Resource Users Management Task
Foroe, will discuss the process fram the
perspective of a participant. Following these
two papers, Verne Huser, a mediator for The
Mediation Institute in Seattle at the time he
was involved in the CREST dispute and now with
Western Metwork in Santa Fe, New Mexico, will
discuss CREST and the more formal mediation
process that took place in that case,



CHESAPEAKE BAY PROGRAM MANAGEMENT CODRDINATION AND CONSENSUS PROCESS

Gerald R, Prout and Virginia K. Tipple
FMC Corporation, Philadelphia, Pennsylvania and EPA Chesapeake Bay Program, Annapolis, Maryland

1. INTRCDUCTION

The Chesapeake Bay has recently received unprec-
edented national attention due to a growing public
concern for the health of this nation's largest and
most productive estuary, In fact, for the First time
in history, the President of the United States made a
national commitment to "clean up” a specific estuary in
his state of the unfon address. What factors contrib-
uted to this overwhelming public and poiitical consen-
sus on a course of action? Certainly, key political
leaders played a critical role in focusing national
attention on the Bay. However, these political leaders
would not have charged forward unless there was a pub-
11¢ consensus to take action. In the case of the
Chesapeake Bay, the growing public support appears to
have evolved from EPA's Chesapeake Bay Program Manage-
ment Coordination and Consensus Effort.

2. A HISTORICAL PERSPECTIVE

In 1975, the U.S., Congress authorized a 5 year,
$2% million study of Chesapeake Bay. Tne directives of
the Congress were fairly specific:

® Assess the principal factors having an adverse
impact on environmental quality;

° Establish mechanisms for coliecting; storing,
analyzing and disseminating environmmental
data;

° Analyze available environmental data and imple-
ment methods for improved data collection;

® . Propose alternative control strategles for
long-term protection of the Bay;

° Evaluate Bay management courdinating mechanisms
{U.5. Senate Report No. 94-326, 1975).

In response to the U.S5. Congressional directives, EPA
estabiished the Chesapeake Bay Program Office and an
organizational structure to coordinate activities,

At the outset, EPA recognized the need to involve
state officials, scientists and citizens in the proc-
ess (Table 1). Accordingly, the program established a
Management Committee to provide advice on management
1ssues; a Technical Advisory Committee to assist in
selecting research areas; and a Citizen Advisory Com-
mittee to provide a process for public fnput. A
Policy Advisory Committee comprised of the Regional
Administrator, the Program Director and the Chairmen
of the Technical Advisory Committee and Citizen Steer-
ing Committee provided direction to the program.

In addition to citizen invoivement in the coordi-
nation structure, the CBP funded publiic educaticon
activities through the Citizens Program for the
Chesapeake Bay {CPCB). Educational briefs, newslet-
ters, and graphic displays increased public awareness
of the Bay while workshops and conferences encouraged
a public dialogue on Bay issues. Concurrently, the
publication and dfssemination of James Michener's
Chesapeake and William Warner's Beautiful Swimmers
resuited 1n a national awareness of the bBay.

Public awareness of the Bay was obviously a
critical component of the effort. However, a public
commitment to action could not have been achieved un-
Tess there was agreement on the probiems and the
solutions. Recognizing the need to develop an agree-
ment, the Chesapeake Bay Program established a unique
consensus-butlding process.

There were three parallel components to this
process:

1. Key s¢ientific investigators were asked to
synthesize the Bay Program's research find-
tngs 1n response to management questions
approved by the Management Committee. A
series of scientific workshops were held and
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1975
1970

1977

1478

1979

1980

1981

1982

Tabie 1.
Congress authorized % year $29% million study

EPA established the Chesapeake Bay Program
{CBP).

CBP established a Policy Advisory Committee
comprised of policy makers, and a Management
Committee comprised of senior state water
quality and resource managers, and a Techni-
cal Advisery Committee. The Management
Committee met bi-monthly and helped to focus
the research efforts on management abjec-
tives.

Research Study areas were selected at a
conference of citizens and scientists in
Ucean City, Maryland.

The Citizens Program for the Chesapeake Bay
was funded by CBP to establish a public
education/participation program and a Citi-
zen 5Steering Committee, The Steering Com-
mittee met bimonthly from February 1378 to
September 1982 and helped to focus public
comments on the Bay., A bimomthly newslet-
ter, mini-projects and other committee ac-
tivities increased public awareness of the
Bay and the EPA research program.

Scientific researchers, state and federal
agency representatives and citizen partici-
pants met at Hampton Roads, Virginia to
review the program's efforts.

Scientific researchers, state and federal
agency representatives and citizen partici-
pants met at Cross Keys, Maryland to review
the program's efforts.

A general public education report Chesapeake
Bay: An Introduction To An Ecosystem was

pubtished. The report which was widely
distributed, increased public awareness of
the ecology of the Bay.

A Scientific Research Team of Bay scientists
was establisned to synthesize the data from
the 40 fndividual scientific studies.

State Water (Quality Teams comprised of state
agency officials were estabiished to discuss
preliminary scientific findings.

A Resource Users Management Team was estab-
lished to review the scientific findings
and assist in developing management
recommendations.

A summary report of the CBP tecmical stud-
fes was published, This report synthesized

1983
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1984

CHESAPEAKE BAY PROGRAM CHRONULOGY

the scientific understanding of the Bay and
contributed to a growing consensus among the
scientific community on Bay problems,

Gavernar Hughes of Maryland and Governor Robb
of Virginia met to discuss preliminary CBP
findings and, as a result, the media focused
its attention on the Bay.

The CBP yave several U.S. and State Congres-
sional Briefings on its findings.

Governors Hughes and Robb met with Governor
Thornburgh of Pennsylvania in Harrisbury,
Pennsylvania to solicit his involvement in
the Bay cleanup. This summit meeting re-
sulted in a commitment from Pennsylvania.

The Governors and Senatcors of the key states
invited EPA Administrator for a boat trip on
the Bay. This major media event resulted in
& political commitment to a joint state and
federal cleanup effort,

The final reports of tihe program were deliv-
ered to the U.5. Congress on September 30,
1983. These final reports describaed the
current State of the Bay, trends in water
quality and resources, sources of pollution
and strategies for managing the Bay. A con-
cise summary report, Chesapeake Bay Program:
findings and Recommendations described in
layman's terms the probTems and outlined a
framework for action.

The states and EPA sponsored a series of
workshops and & Chesapeake Bay Conference
(December 1983) to discuss the CBP findings
and develop a plan of action.

A Chesapeake Bay Agreement was signed by the
states and the federal government. The
agreement created a Chesapeake Bay Executive
Council, Implementation Committee and Liaison
Office.

The Chesapeake Bay Liaison Uffice was estab-
lished in Annapolis to provide technical
support to the cleanup effort,

The Chesapeake Bay Executive Council com-
prised of the governor's designees and
chaired by EPA Regional Administrator met in
January, July and Qctober.

The Implementation Committee comprised of
state water quality and resource managers and
chaired by EPA Region [1[ Water Division
Director met bimonthly and established sub-
committees.

A Citirens Advisory Committee and Scientific
and Technical Advisory Commitiee were estab-
Hshed by the Council in Dctober.



a scientific consensus on the State of the Bay evolved.

2. HKey state and local agency officials were
briefed on the evolving sclentific consensus
and were asked to provide insight on some of
the potential solutions to the perceived
problems. A series of small meetings were
held and a range of alternative control
strategies were developed;

Key resource users in the Bay area represent-
ing diverse interests were brought together as
a team to review the scientific findings and
to develop realistic implementable strategies
for addressing Bay problems. A series of
workshops were held and Baywide goals and ob-
Jjectives were formulated.

The interaction of these three paralle) efforts pro-
vided & unique synergy. It s uniikely that any one
effort would have been truly successful without the
input of the other efforts.

By the time these consensus building efforts
reached fruition, the public was well aware of the
problems. The Resource Users Management Team (RUMT), in
particular, generated a ripple effect that spread
throughout the Bay Community as participants discussed
Bay problems with their own interest groeps. The net
result was a tremendous public outcry for action at a
time when the political leaders were prepared to lead
the way for their staff had been involved in the proc-
ess,

in the months that followed there were a series of

meetings between the Governors of the affected states
Federal Administration Officials and U.3. Congressional
leaders (See Table 1), These meetings resulted in the
Chesapeake Bay Agreement of 1983 which committed the
states and the federal government to improve and pro-
tect the water quality and living resources of the
Chesapeake Bay. This commitment received unprecedented
public support as evidenced by the state and federal
appropriations authorized in 1984 and the election
results. To better understand this unusual phenomenon,
the remainder of this paper will more closely evaluate
the dynamics of one component of this overall process -
the public participation effort and, specifically, The
Resource Users Management Team.

3. RESOURCE USERS MANAGEMENT TEAM

What was the context in which the Public Partici-
pation effort evolved? Why was it necessary? The
answers to these questions emerge from understanding
the synerqy which developed from the growing scienti-
fic concern over the Bay and from public concern over
the inability of science to drive public policy de-
cisions,

For years the Bay had been a fertile laboratory
for scientific inquiry. HNotable Bay scientists, such
as Eugene Cronin, who served as Director of the Chesa-
peake Bay Research Consortium, provided valuable insight
inte possible reasons for decline of the estuarine
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resource. The Chesapeake Bay Institute at Joms Hop-
kins and the Virginia Institute of Marine Sciences
both become known world wide for their estuarine
studies. The historic Academy of Natural Sciences
Benedict Estuarine Laboratory engaged in a number of
state-of-the-art studies of the Bay and its tribu-
tartes. In short, there was an abundance of yood
sclence and good scientists seeking to better under-
stand this complex estuary and its diverse 64,000
square mile watershed.

As is typically the case, however, despite a
wealth of scientific information, there was a lack of
consensus over what needed to be done to restore the
Bay. Science helped fuel concern about the Bay, but
there was no agreement on a policy agenda to address
the issues science had ident{fied. This lack of
agreement was exacerbated by the number of sovereign
jurisdictions governing some portion of the Bay water-
shed, the diversity of economic interests involved,
and the inherent complexity of the Bay as ecosystem,
In the real world of public policy, decision-makers
cannot indefinitely postpone decistons until all the
ayidence is assembled or all the disagreements
among parties resolved, But they can postpone action
if there s a lack of cliear consensus about the causes
of pollution or its effects. This was the case in the
Chesapeake Bay circa 1980,

The Resource Use Management Team provided a public
participation effort which complemented the integrated
scientific approach represented by the LPA Bay study.
There were those who were critical initially that
roughly 8 percent of the griginal $28 million allotted
for the LPA Chesapeake Bay program was allotted for
public information and public participation. But as
W. Cranston Morgan, a commercial fisherman and Presi-
dent ¢f the Citizens Program for the Chesapeake Bay
said of the Resource Users Management Team, "These
very able people made the difference. They made
decisions as to the direction of research, the goals
to shoot for, and the nuts and bolts of ways to obtain
management tools. They prodded the Environmental
Protection Agency {EPA} each step of the way ...."

While this statement may exaggerate the role of
the RUMT group, it does accurately reflect the impor-
tance attached to the group not only by the public,
but more importantly by the EPA staff. A mutual
respect quickly developed between EPA technical ex-
perts and members of the RUMT team , allowing for an
appropriate balance between science and public cpin-
jon. Understandably, as requlatory issues have grown more
and more scientific in nature, questions over the
approgriate balance between expert scientific fact and
value-laden pudblic opinion have grown correspondingly.
The debate is highly significant, but always entails
judgement as to the appropriate mix between
scientific fact and public opinion, The RUMT process
allowed for a balancing of that mix.

When the Resource Users Management Team first met in
Port Deposit, Maryland in Hovember 1981, an abundance
of scientific information suggested the continuing
dgecline of the Bay ecosystem. Submerged aguatic



vegetation which served as an important food source
and nursery ground for many aquatic species, had
virtually disappeared from some regions of the Bay.
Increased loads of toxic pollutants and nutrients
were al1so well documented, though the precise
effects attributable to each were subject to con-
tinuing scientific debate. Meanwhilte, commercial
fishermen were reporting steadily declining yields
from both finfish and shellfish species from a
resource with yields once large enough to feed the
entire country of Japan. Certain recreational uses
of the Bay, in particylar swimming, were impaired.
In short, the cverall context was one of growing
pubtic anxiety in the midst of seemingly contradic-
tory scientific information,

The EPA study was in fact meant to help bring
some focus to the sclente and lay the basis for
public policies which would help to arrest the de-

cline of the Bay. The Resource Users Team was the
public participation mechanism devised to help
better clarify the policy decisions which federal,
state and local governments were relyctant to make
in the absence of clear thoices,

The Resource Users Team was an exercise in
consensus building, It was comprised of {ndiyid-
vals who had both the time and patience to attempt
to understand compiex scientific issuwes and help
clarify the choices before the public. This was
not a public participation process created to pro-
vide a constructive, though meaningless outlet for
activist views. Nor was it undertaken to fulfill
some statutory mandate for public involvement.
Rather, the Rescurce Users Team was an effort to
pravida stakeholders in the Bay with meaningful
ingut to the work of scientific experts, without
compromising the integrity of the scientific proc-
ess. While no group can ever be chosen without
offending some specific interest, either for lack
of representationgr the wrong representation, the
RUMT group was indeed broadly representative of the
diverse interests which had some economic, recrea-
tional, residential, findustrtal, environmental, or
other stake in the Bay. The composition of the
groups was in fact quite balanced among the
predominant user groups. Of the 28 members, 7 rep-
resented agricultural interests, 6 industry, 7
comme;cial fishing, 7 environmental and 1 recrea-
tional.

Waiter Lippman once cautioned that it would be
better not to seek public {ntervention in all
matters, since mass opinion tends often to be mis-
tnformed or disinterested. He preferred a demo-
cratic theory which "economizes the attention of
men as members of the public and asks them to do as
little as possible in matters where they can do
nothing very well*. In contrast, the RUMT team was
asked to do a lot. Members developed an almost
symbiotic relationship with the EPA staff. They
networked in the interim between meetings. The
staff was certainly a source of technical expertise
and information, however, RUMT members also provid-
ed useful insights into sources of additional data
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and methods of analysis and presentation, At no time,
during the course of the process did the starf aver
change information or bias the results of 1ts scien-
tific inquiry.

4, THE RUMT PROCESS

Each of the formal RUMT sessions began with a techni-
cal presentation of information followed by a dis-
cussion of its implications. The RUMT group then (1)
suggested ways of organizing the material presented so
it would be clearer to the public, {2) assisted the
staff in drawing out conclusions, {3) forged agreement
on a set of water quality objectives which had impor-
tant economic as well as environmental consequences,
and (4) then proceeded to recommend mechan{sms which
would help achieve the stated objectives.

In the end, after five lengthy two-day meetings
spanning eighteen months, the RUMT team - in spite of
the diversity of user groups and conflicts in view
among them - arrived at a set of policy recommenda-
tions which are extremely tough, It reached this
end by first agreeing on the facts then setting an
overall water quality goal to:

“Provide for the restoration of finfish and shell fish
stocks in the Bay, specifically the abundance and
diversity of freshwater and estuarine spawners,"

Once there was agreement on the findings and a
goal, the group was able to settle upon a reasonable
set of public policy initiatives which would help
achieve this goal. [t is doubtful, had the group
in¥tiated discussion on these options at the outset,
without achieving inftial agreement on scientific
characterization of the Bay and goals far fts restor-
atton, that it could have arrived at its conclusion on
appropriate public policy mechanisms,

The initiatives proposed to the state are unusu-
ally tough for a group as diverse as this one. For
example, the group concurred with the EPA characters
ization of phosphorus timitation for the freshwater
portion of the tributaries and the upper portion of
the main stem of the Bay. While establishing nitrogen
as the limiting nutrient for the down river estuarine
portions. This finding was the cause of significant
discussion since it necessitated fine tuning control
strategies so as not to cause longer-term problems by
locking into remedial strategies which exacerbated the
nitrogen problem by removing too much phosphorus or
vice versa. There were corresponding conflicts be-
tween point and nonpoint source control strategies.

In short, a balance had to be struck to achieve an
appropriate N:P ratio and an economically equitable
set of control mechanisms which did not excessively
peralize any single user group.

The RUMT group thus sought to emphasize tough
point source control in tributaries {actually more
stringent than the EPA Bay Program recommended) while
emphasizing nonpoint source contrals (in perticular,
adoption of best management practices and restricted

development in critical zones) to address nitrogen control



Baywide. In regard to nitrogen, the group recognized
the economic tradeoffs and decided that prohibitively
costly nitrogen controls at treatment plants could be
deferred. Without belaboring the entire set of
recommendations made by the RUMT group, clearly it was
able to tie land to water. As Frances Flanigan,
Executive Director of the Citizens Program for the
Che¢sapeake Bay notes in an article for EPA.

"The inter-connectedness of the web of users with
the land and the water has disarmed those who
would blame the Bay's decline on someone else.
The growing sense that it is not "them, fit's

us," has created an atmosphere where creative
probiem solying can take place”.

Indeed it was the problem solving aspect of this

group which made it attractive to users with diverse and
often conflicting perspectives. As an example, take
the perspective of one industry member, FMC Corporation.
5. AN TNDUSTRY USER PERSPECTIVE

FMC is a diversified manufacturer of equipment and
chemicals for government, agriculture and industry. It
has an agricultural chemical plant in Baltimore Harbor
and hundreds of employees who live in the Bay watershed,
use the Chesapeake Bay for recreation and fishing, and
thus directly benefit from it. FMC's interest in Bay
management are, in an of themselves varied. In a
company this diverse, management often finds 1t impor-
tant to convene its own internal “user group" meetings
to focus on how it can most responsibly address pubiic
poticy issues. While it is expected and correct that
industry, like any other self-interested party in the
RUMT group, would recoonize and seek to articulate and
defend its own self-interest, FMC, and for that matter
the RUMT group in generat, acknowledged that to be
successful in the public policy area, it is important
to recognize how an organizations self-interest best
reconciles with the public interest. In particular,
FMC 1s a manufacturer of phosphorus compounds, used in
literaily thousands of various applications - as food
additives, in fertilizers, in c¢leaning compounds, in
lubricating oils, as metal etchants, and so on. Most
of these have the potential to reach surface waters
either as effluent to municipal wastewater treatment
plants, direct discharge from industry or institutional
outfalls, septic systems or as urban and rural runoff.
The company's stated environmental policy with respect
to phosphorus is as follows:

“FMC recognizes phosphorus to be an essential
nutrient to all life forms. We also recognize, however,
that excessive phosphorus input to surface waters can
promate algae growth and result in accelerated
eutrophication of surface waters. In those cases where
phosphorus can he shown to be the limiting nutrient,
management of phosphorus loading to the extent required
to produce measurable environmental benefits can best
be achieved by a combination of cost effective point
source contrels {{.e. advanced secondary treatment at
wastewater treatment plants) and comprehensive nompoint
source controls (adoption of best management practices
to curtail urban and rural run-off)."
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In the context of the RUMT discussions, FMC
acknowledged the importance of phosphorus controls for
the fresh water portions of the Bay's tributaries but
suggested closer scientific scrutiny of the extent to
which nitrogen was the contralling factor in the
estuarine portions of the Bay. Indeed, significant
debate occurred over this important issue and continues
at present. MNonetheless, this did not preclude FMC's
support of the phosphorus controls as recommended for
the fresh water portions of the tributaries. More
importantly perhaps, by working with other user group
members, often times direct or indirect customers for
FMC phosphorus, the RUMT consensus which emerged
reflected an effective but equitable approach to
phosphorus control with each user group including
agriculture sharing the cost for phosphorus reduction.
The network of relationships - forged often through
contentious first encounters - carried over beyond the
final RUMT meeting, and in fact, led to a broadening
of the consensus process which occurred through the
convening of various workshops on aspects of Bay
management during the summer of 1983. This in turn
culminated in the successful recommendations made by
the RUMT team though in some cases the workshops were
either less or more stringent in their control approa-
ches then was the RUMT team.

6. SUMMARY

It would appear that the Bay program successfully
provided for citizen involvement and produced a product
that had widespread citizen support, as evidenced by
the Chesapeake Bay Agreement of 1983 {Table 2) and the
passage of Jegislation at state and local levels in the
year that followed the governors conference. The
publtc made ¥t very clear that its primary collective
concern about the Bay was management, i.e. how scien-
tific information is applied to the government decison
making process and how that process reflects publicly
stated goals and legal requirements. In response to
this concern, the Bay program shaped 1ts research
program te respond to management Guestions, it then
took the results or findings of the research and used
them as the basis for development of a series of man=-
aygement alternatives or strategies, Lastly, throughout
the process 1t provided a strong viable mechanism to
assyre constructive citizen input which led to a broad
consensus on a course of action.



Table 2. The Chesapeake Bay Agreement of 1983

We recognize that the findings of the Chesapeake

Bay Program have shown an historical decline in the
1{viny resources of the Chesapeake Bay and that a
cooperative approach is needed among the Environmental
Protection Agency (EPA), the State of Maryland, the
Commonwealths of Pennsylvania and Virginia, and the
District of Columbia (the States) to fully address the
extent, complexity, and sources of pollutants entering
the Bay. We further recognize that EPA and the States
share the responsibility for management decisions and
resources regarding the high priority issues of the
Chesapeake Bay. Accordingly, the States and EPA agree
to the following actions:

1. A Chesapeake Bay Executive Council will be
established which will meet at least twice
yearly to assess and oversee the implementa-
tion of coordinated plans to improve and
protect the water quality and living resources
of the Chesapeake Bay estuarine system. The
Council will consist of the appropriate Cabin-
et designees of the Governors and the Mayor
of the District of Columbia and the Regional
Administrator of EPA. The Council will be
initially ¢hairea by EPA and will report
annually to the signatories of this Ayreement.

2. The Chesapeake Executive Council will estab-
lish an implementation committee of agency
representatives who will meet as needed to
cogrdinate technical matters and to coordi-
nate the development and evaluation of
management plans. The Couacil may appoint
such exofficio nonvoting members as deemed
appropriate,

3. A laison office for Chesapeake Bay activi-
ties will be established at EPA's Central
Regional Laboratory in Annapolis, Maryland
to advise and support the Council and commit-
tee.
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MEDIATION IN A CDASTAL ZONE PLANNING OONTEXT
Verne Huser
Western Network

Mediation, the use of an independent intervenor
to assist conflicting parties negotiate settlements,
has been applied to laber-management disputes for
more than fifty years, but it is a relatively new
technique for settling natural resource disputes.
Mediation was used to help settle a series of site-
specific disputes in the estuary of the Columbia River
in the early part of the decade. This paper is a
description of that mediation effort and a follow-up
of its initial results.

FACTUAL RACKGROUND

The Columbia River Estuary Study Taskforce
(CREST) planning process, which began in 1974,
involved dozens of local, state and federal agencies
and hundreds of citizens in two states, three
counties, seven incorporated cities and four port
districts. It was initiated to develop a coordinated
regional management plan for the Golumbia River
estuary and its shoreline in response to growing
conflicts between preservation and development
interests. In Washington that plan is being imple-
mented through revised Shoreline Menagement Master
Programs. The comprehensive planning effort evolved
against a backdrop of a new stringent and untested
statewide land use planning law in Oregon {1}, where
most of the proposed development in the estuary would
OCCur.

Issues

The issues essentially grew out of conflicting
interests: developers wanted to use the estuary for
major deep-water port facilities while resource
agencies and conservationists wanted to protect the
associated wetlands and unique biological resources
of the estuary. While each entrepreneur or land-
owner sought maximm development potential, resource
protection interests were concerned about the cumula-
tive impact of all the potential development:
dredging and filling, pollution and spill possibili-
ties, loss of habitat and changes in natural pattemns.
Mitigation of losses caused by development was a
major concern since the estuary consists of unique
biomes.

Beyond the physical attributes of the estuary
were the administrative or governmental concerns:
the concept of federal consistency through which the
interests and needs of the various federal agencies
are heard; amd the coastal goals and guidelines of
Oregon's land-use planning law administered by the
Department of Land Conservation and Development

{staff) arl balanced by the Land Conservation and
Development Commission. Development plans theoreti-
cally can only move forward when local comprehensive
plans have been "acknowledged” by the Commission as
being consistent with the goals and guidelines.

Economic Aspects

An economic evaluation of the Columbia River
estuary was published in February 1981, a 100+-page
document written to justify a series of "'exceptions”
to Oregon's statewide planning goals and guidelines
for coastal resources (2). If a proposed development
activity is inconsistent with the goals and guide-
lines, an exception from those goals and guidelines
must be justified envirommentally, economically, and
socially. The local economy at the time of the
planning process was largely forest product- or
seafood-related, but there was high hope for major
port development for coal export (3), grain trans-
shipment amd a variety of ocean-related fabrication
facilities. The area was economically depressed,
arnd actual port traffic was on a gradual decline.

However, the highways, railiroads and related
bridges intc the area surrounding the Columbia River
estuary were in need of upgrading if any major
development occurred, and significant improvement of
other infrastructural elements would be required
should any significant bulk commodity or containerized
export facility be developed. A major marketing
effort had been umder way for some time to link the
area with coal sources in the Intermountain area and
energy demands in the Far East.

A number of projects had been proposed for the
area, but lack of local comprehemsive plans and cost
of delay had discouraged them. Brown and Root had
proposed an oil-platform fabricating faciliry in the
mid-1970's, and Alumax at one time had planned an
aluminim smelter in the area.

Uncertainties

Planning efforts are initiated in part to reduce
wmcertainties, In the CREST comprehensive planning
effort there were numerous uncertainties during the
mid-1970's. Some of them were economic: Would coal
exporting be a viable option for the area? Would the
fabrication of off-shore oil rigs be profitable?
Feasible? Would the fishery withstand increased
harvest pressures in competition with other uses?

Scientific and technical uncertainties posed a
planning constraint. Part of the purpose of the
plamning effort was to collect data in a central
location. Proposed projects had generated



considerable information. General data was well known
but sketchy; there were substantial voids in informa-
tion. For example, little was known about certain
benthir species and their habits and habitats. Site-
specific information for a few areas of special
interest was available but other arcas were virtually
unknown. A dozen different state and federal agencies
each had part of the answer to what the estuary was,
but like the blind men and the elephant, cach saw only
part of the total picture. It was to c¢larify what
information was available, to gather what was not and
to coordinate the whole that CRESI was created.

Political uncertainties existed as well. Jimmy
Carter was in the White House during much of the CREST
planning process; his policy gave cmphasis to the coal
export concepts. About the time the CREST Plan was
published, Ronald Reagan became President, and
policies would change. No one knew which way things
might go. Oregon had elected Vic Atiyeh as Governor.
He'd appointed a special task force to study -- some
said to push -- development on the Lower Columbia. In
January 1981 he is quoted in The Dail% Astorian: "It
is in the State's interest to have 4 decp water port
facility at the mouth of the Columbia River ard a
coal facility is an essential first step.” Local
legislators had introduced bills that would result in
the formation of a lower Columbia port authority and
a state deep-draft port commission. At the same time,
certain state and federal agencies concerned about
biclogical resources and water quality were exerting
counter pressures through the federal consistency con-
cept., Business interests were jockeying for position,
and pressurcs were exerted to water down the State's
land-use planning law. One of the final efforts made
by former Governor Tom McCall before his death by
cancer was to lobby strengly for retention of that
law, passed under his administration.

Legally, the concept ol federal consistency was
triggercd by concern on the part of several agencies
about the proposed CREST Plan. It involved Section
404 of the Clean Water Act of 1972, Section 10 of the
Rivers § Harbors Act of 1899, the National Environ-
mental Policy Act of 1969, Executive Order 11590
{Protection of Wetlands} and 11938 (Floodplain Manage-
ment}, the Coastal Zone Management Act and the Fish
ardl Wildlife Coordination Act. While the agencies
were represented in the plarmming process, they had
™o veto power. Since their input to the planning
process was merely advisory -- and local jurisdictions
were not taking their advice -- they had to speak
through institutionalized procedures. State con-
straints included the Fill and Removal Law (CRS 541)
and Oregon's 1973 Land Use Act (Senate Bill 100).
State land-use planning geals and guidelines were
ignored to the extent that a 137-page document was
produced by the Oregon Department of Land Conservation
and Development to explain why the CREST Plan was
inconsistent with Orepon's coastal goals and guide-
lines.

There were also jurisdictional comsiderations:
the State of Oregon had purchased one of the potential
development sites (Tongue Point). The Oregon Division
of State Lands (DSL) administered the site but also
had permit authority for the State. The State and
the port were competing for potential coal port
facility, yet the County had jurisdiction over the
area through its comprehensive plan (being developed
as part of the CREST Plan). The site was alsc within
the urban growth boundaries of the City of Astoria.

One of the best sites for deep-water port devel-
opment, Tansy Point, was within the City of Hammond.
The site had been deeded to the city under a stipula-
tion that it would be used in a certain manner, but
that stipulation was not in keeping with statewide
coastal goals and guidelines, and the federal resource
agencies (Envirommental Protection Agency, Nationmal

Marine Pisheries Service, Iish and Wildlile Scrvice}
and Oregon Department of Fish and Wildlife favored the
site for concentrated port development becauss it
would cause the least damage to ¢stuarine rescurces.
City officials were afraid they would lose ownership
of the site if it were used for its highest and best
use because that use had been opposed by the denor.
Legal battles were threatened. The estuary was in
turmoil.

NATURE AND CQURSE OF NEGOTIATIONS

Exploration

The Office of Environmental Mediation (OFM) at
the University of Washington, forerunner of the
Institute for Envirconmental Mediation (now The
Mediation Institute) was asked hy CREST to conduct
a workshop in conflict resclution in January 1978 --
some three years after the CREST planning process was
initiated. Three members of the OLM staff, the
author included, spent a full day training CREST
participants in the nature of conflict and a variety
of ways to address conflict, not avoid or ignore it
but deal with it. Io early 1979 the author, repre-
senting OFM, participated in a conflict resolution
seminar conducted by the CREST staff in which the
CREST (onflict Resolution Process was explained.
CREST subsequently developed a conflict resclution
process through which the participants settled 23 of
28 site-specific disputes in the estuary before the
CREST Plan was published in late 1973. The OEM
became a back-up system for dealing with disputes the
parties themselves could not settle (4}.

During 1979 and 1980 after the CREST FPlan had
been published and while it was being reviewed by
Oregoen's Department of Land Conservation and Develop-
ment, OEM monitored the process. There were nc out-
standing disputes on the Washington side of the
estuary, but five sites on the Oregon side continued
to be problem areas. In December 1981 CREST infor-
mally asked for the consulting services of the
Institute for Environmental Mediation (IEM) {OEM had
left its university setting and had become a non-
profit corporation offering its services at no charge
to the parties). On January 6, 1981 CREST [ormally
asked for the services of IEM's staff '"in helping to
resolve some of the remaining issues preventing
approval of the Columbia River Estuary Regional
Management Plan by the Oregon Land Conservation and
Development Commission.'(5) [t is worth noting here
that the goal of "acknowledgement” of the CREST Plan
by LCDC was only oene of two major geals of the media-
tion effort once all the parties were involved.

Process Desipn

During the latter days of 1980 and the early days
of 1981 an IEM mediator met informally with all the
parties including local jurisdictions, state and
federal agencies, anyone with an interest. It
wasn't until early March, however, that the time
seemed right to begin designing the process to bring
parties to the table -- though the whole exploratory
effort was a step in that direction.

At that time a second mediator (Sam Gusman of
The Comservation Foundation) was brought into the
process, and the partics, with the help of the
mediators, began to structure a [ramework in which
they could bargain with one another, in which they
could negotiate a settlement to their decade-old
disputes.

It soon became evident to the mediators that
given the number of potential parties and the
desirability of having all key parties locked into



the process, a more formal process design needed to be
initiated. Normally the mediators shuttle between and
amornys the parties, carrying messages and finding areas
of agreement, never letting the parties meet jointly
until they have reached agteement on a number of
ground rules: which parties should be at the table,
who should represent the parties, what issues will be
addressed, when and where to mect, what the deadlines
are. In this complex multi-party dispute it seemed
appropriate to hold a joint session ta reach that kind
of agreement before the real negotiating began, and
that is what happened.

CREST staff, working with the mediators, invited
potential representatives of various interests to
participate and developed a public participation
element so as to satisfy the letter of Oregonm law that
calls for meaningful public participation at every
phase of the planning process. (1)

The initial pre-negotiating process-design ses-
sion [April 9-10) was attended by between 28 and 35
peopie at various times during the two days: potential
negotiators, alternates, technical advisors, property
owners, attomneys, consultants and interested parties.
There were three areas of discussion: 1) scoping
questions, which included what sites would be dis-
cussed in the negotiations, how they would be con-
sidered (in a planning context or more openly), and
through what stage of process. (It was this third
area that led to the joint goals: increased predicta-
bility at permit time and LCDC acknowledgement). 2)
participation questions, which included not only who
should be at the table but what roles each should
play: that is, should they be technical advisors?
negotiators with veto power? process advisors (for
those parties with permit authority)? 3) where-do-
we-go-from-here questions: can you design a process
that will work for you, that will enable you to get
where you want to go?

A few answers were put into writing, but it was
obrious that most of the participants had to check
back with some higher authority. At least they all
understood what was being proposed: they were in
charge of the process, and they were designing the
process to meet their mutual needs, interests and
concerns. They scheduled a second session two weeks
later.

They also agreed on a caucus of state agencies
with CREST staff and the mediators, an informal
unstructured discussion of vital issues by a handful
of key players. Generally speaking local jurisdic-
tions were pro-development, federal agencies were by
necessity pro-Tesource protection, and -state agencies
involved a full range of interests. The mediators
sensed that the key te compromise lay in the broadest
range of interests, which were represented by the
State agencies.

One of the problems in the initial session had
been that if each of the five sites were dealt with
separately and agreement were reached, LCDC might
still look at the total picture and say, "Too much
development.'" The mediators took a position: the
parties at the table can determine the conditions
under which development can be justified or LCIC can
do it prior to the beginning of formal negotiations,
but negotiations cannot begin until that decision has
been made. The parties had to begin the mediation
effort, if there were to be one, with all parties
fully aware of the ground rules including the extent
of justifiable development in the estuary, 2 determi-
nation that had not yet been made. The caucus of
April 14 was designed to press that point.

And press it they did. On April 17 DLCD Director
Wes Kvarsten issued a memorandum to participants in
the CREST mediation effort, the subject being CREST
MEDJATION PRINCIPLES as follows:

"The Department agrees with and believe our
Commission can support the following principles
{or mediation of CREST issues:

1. The CREST econowic analysis is sufficient
to justily some water-dependent development
at cach of the following ten sites:

Tansy Point

West Skipanon #1

West Skipanon #2

East Skipanon

Port of Astoria Plers

North Tongue Point

South Tonguc Point

Bradwood

Westport-Crown Zellerbach

Westport-Dant and Russel

SOME._AMOUNT OF DEVELCPMENT COULD OCCUR AT
EACH SITE, OR THE MEDIATION GROUP COULD
DECTDE TO ELIMINATE A

'BE A
CORRESPONDINGLY GREATTR AMOUNT OF DEVELOPMENT
T OF THE LISTED SITES.

2. The CREST economic analysis justifies AN
APPROXIMATE TOTAL AMDUNT OF water-dependent
development for these sites as fpliows:

Uses Quantities*
Log export 20 Afsite minimm

40 A total

Grain export 30 A/site minimm
180 A total

Bulk minerals - coal 100 A/site miniman
100 A total

Bulk minerals - noncoal 30 A/site mindimun
60 A total

Containerized forest 30 A/site minimum
products &0 A total

Containerized general 70 A/site minimm
cargo 140 A total

ASITE: MINIMUM ACREAGE NEEDED PER SITE FOR

TEE USE. “ACREAGE

Al
NEEDED FOR THE USE.

THIS DOES NOT RULE CUT OTHER "LOCATIONAL"
REASONS, Wi ORD TIRE
i OF QULAR

STTE (¢.g., AVAILABILITY OF SOITABLE SITES:

PROTECT CONFIGURATIONY .

FURTHER, THE DEVELOPMENT DESIGNATES FOR
T Tl OF THEIR
PEVELOPMENT SUTTABILITY FOR ALTERNATE USES.

3. Within the context of the above constraints,
mediation should be used to determine the
development suitabilities (including extent}
for each site, subject to the economic and
environmental characteristics of each site."
(6)

This document became the key element in designing
the nepotiation process. It was presented at the
second pre-negotiating process-design session April
20-21 and became the basis for a matrix that was used
in the early stages of the negotiations. It led to a
break-through. These April meetings served not only
to design the process but to clarify issues and to
help the parties achieve similar expectations of the
process. The parties focused on the negotiators’
issues, which they resolved to all the parties' muatual
satisfaction, and on a charge to the mediators:

"STATEMENT TO THE
INSTITUTE FOR ENVIRONMENTAL MEDIATION




The CREST Council invites the Institute for
Environmental Mediation to convene a mediation
panel to hold talks and help resolve conflicts on
the potential water dependent development sites
for which exceptions have been taken in the CREST
Plan {Tongue Point, Tansy Point, East and West
Skipanon, and the site west of Pier 1), and as
required in the megotiating process, alternate
potential sites and additional issues.

The purposes of mediation are two-fold: (1)
to increase predictability in the permit process,
and {2) to arrive at a set of decisions that DLCD
will recommend to LCDC for acknowledgement. Al-
though predictability can be improved by these
agreements on the sites being planned for
development, it is understood that permit issu-
ance cannot be guaranteed at this time. The
final site specific parameters, i.e. needs,
alternatives, water dependency, impacts upon
cstuarine resources, etc. will be hased upon
project-specific characteristics at the time of
application for a permit.

The CREST economic analysis, entitled "An
Economic Fvaluation of the Columbia River
Estuary’', projects a need for an approximate
total amount of water dependent uses in the (REST
planning area. DL(D has indicated that this
analysis is adequate to justify certain acreages
for water dependent uses so far as plan acknowi-
edgement is concerned. The CREST Council sug-
gests to the mediation panel that it give initial
consideration to the CREST economic analysis and
the DLCD memorandum of April 17, 1981.

The issues to be addressed in the mediation
process will include: (1) consideration of
suitable activities, facilities, and dimensions
for the above sites, and (2) conditions under
which such development can occur in a manner
compatible with living estuarine resources.
is understood that (on the basis of estuarine
resource values) some sites may be deemed
suitable for large-scale estuarine development
while some sites may be suitable for minimal or
no alteration of aquatic areas.

The parties involved in the negotiation
process will include but not necessarily be
limited to the following: Federal - OOE, EPA,
USTWS, NMFS; State of Oregon - DSL, DLCD, DED,
ODFW; Clatsop County, the Cities of Astoria and
Warrenton, the Port of Astoria, as well as CTIC
and CREST staffs. There should be opportunities
for citizen involvement in all phases of the
mediation.

Negotiations should be completed by the
end of June, 1981."

Four federal agencies -- Envirommental Protection
Agency, National Marine Fisheries Service, Fish §
wildlife Service and Corps of Engineers -- would
participate fully as would four Oregon State agencies
Z_ Division of State Lands, Departments of Land
Conservation and Development, Fish and Wildlife, and
Economic Devel t -- and four local jurisdictions:
the Port of Astoria,
and Clatsop County. Another vital aspect of the final
day's deliberations: they set a deadiine for com-
pleting the negotiations, June 30, 1981.

It

Formal Negotiations

May 4-5. The initial negotiating session opened
with @ review of the ground rules -- the panel would
operate by total consensus, parties could caucus at
any time, only official negotiators would be at the
table but anyone who needed access to any megotlator
would have that access, the public would have an

the Cities of Astoria and Hammond
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cpportunitly at the beginning of each nepotiating
session to comment ot question, the mediators would
serve as gatekecpers at the pleasure of the parties.
There was some positioning to test the rules, then
CREST staff provided each participant with a huge
blue notebook filled with background information.

Going over that information, site by site,
occupied the remainder of the 2-day session; partici-
pants absorbed information, questioned facts and
details, clarified issues, discussed alternate ®ites,
and even asked for more informaticn or further clari-
fication. They generated a serics of questions to
ask the Columbia River Bar Pilots concerning naviga-
ticnal needs in the estuary and invited a representa-
tive of that group to the next session. Issues were
simply laid on the table, opened up for discussion,
and a good feeling of working together on a problem
began to emerge -- though there were certainly some
differences of opinion.

One sense that emerged from the first session was
that resocurce agencies were less concerned, less pro-
tective about uplands (lands above the 404 line} than
they were about wetlands and intertidal areas; that
dredping is not as damaging as filling but that teco
mch dredging and too much filling was not acceptable,
that in-kind mitigation was critical.

Development interests, on the other hand -- the
local jurisdictions, the Oregon Department of Economic
Development (now known as the Economic Develcpment
Department), and to some extent the Oregon Division
of State lands -- seemed to feel put upon, & philoso-
phy perhaps best described by an attorney for one of
the landowners: 'Wou guys seem to believe that
everything 1 have is mine and everything you have is
negotiable.” They had an especially difficult time
accepting the concept of mitigation (in fact, the
deveiopment interests lost one of their major '‘coal
port" sites because they had earlier allowed the only
logical mitigation site to be filled for a non-water-
dependent use).

The Oregen Division of Land Conservation and
Development presented the matrix concept that had been
essentally developed in the April 14 caucus, and the
whole issue of Qregon's land-use planning law as it
relates to coastal zone plarming got a thorough air-
ing. The mediators let the discussion flow, did very
little gate-keeping in this initial negotiating ses-
sion. The deadline was less than two months away, a
constraint in a sense but also a vital spur to force
the parties to make decisiens, to make commitments.
Only toward the end of the second day did the media-
tors take a firmer hand, directing the flow of energy
in an attempt to maintain forward momentum.

CREST staff spent the time between negetiating
sessions by refining facts and figures. Mediators
caucused with various agencies and individuals, both
those at the table and others not as directly invelved
but nonetheless vitally interested in what was going
on at the table. The Corps of Engineers gathered
additional information as requested by the mediation
panel, and the questions for the bar pilots were
refined and presented te their official organizations
for respense.

May 14-15. The second negotiating session began
with puEhc comment by the editor of the local news-
paper (The Daily Astorian) who was alsoc a member of
the Governor's task force on the Lower Columbia: he
stressed the importance of the mediation effort,
thereby giving the process the Govermor's wefficial
sanction. The mediators reviewed the ground tules,
stressing the importance of cach party's having up-to-
speed alternates at the table if the officially-desig-
nated negotiator was unable to be there. Then the
bar pilots’ representatives held court, amswering all
of the guestions the mediation panel had formulated,
discussing them in some detail, responding to further



questions from the panel and from the audience. It
was a key session in establishing the credibility of
the mediation process, totally open and full of vital
information, much of which had never apparently been
considered before.

After lunch the negotiators returned to the
matrix. Resource agency representatives pointed out
that the matrix suggests only 600 acres of development
on the Oregon side of the estuary, that with more than
900 acres of uplands available in the area, there
was really no need to go into the estuary at all. The
discussion became heated at times as each negotiator
commented on the issues. The concept of "most suit-
able uses" for each site was raised as an appreach to
dealing with the issues, but the coal sites dominated
the discussion since they are the largest. The first
day ended with frustration as the parties, so eager to
get at one another during the pre-negotiating ses-
sions, seemed unable to engage one another in a
meaningful way.

The second day's session began with a pep talk
by the mediators that in essence went like this:
"You've done a good job of telling your opponents what
you need, but you have not yet shown that you are
ready te deal realistically with their nceds. We see
no movement toward bridging the gap between you, If
we don't see substantial movement before the end of
the day, we'll go home and forget about mediation in
this situation.” It was no idle threat: there were
less than 45 days remaining before the deadline; if
there were no breakthrough today, there was little
hope of reaching agreement by Jume 30.

But that day the ice was broken as DSL represent-
ative Stan Hamilton took the lead in addressing the
mast controversial site in the estuary, Tongue Point,
which the State owped and which was managed by DSL.
The area adjacent to the Lewis and Clark National
Wildlife Arez is highly productive to juvenile salmon.
It had been disturbed in the past and has great poten-
tial for port development. Suddenly the parties were
engaged in significant negotiations. As Daily
Astorian reporter Chris Genna described it,

"Pro-development officials would offer
a proposal to develop the twe sites -- 'North'
Tongue Point, the 55 acres of uplands and
five finger piers the state bought last year,
and 'South’ Tongue Point, the 100 upland acres
the state is negotiating to buy . . .

"Then pro-conservation officials would
offer a counterproposal. On it went, with
counterproposals following caucuses, followed
by caucuses, followed by counterproposals.

Stan Hamilton of the Division of State Lands

would see the agencies' 40-foot channel at

the north and raise them a 25-foot chanmel

to the south side.

“"Or Jim Lauman, reprcsenting the Oregon
Department of Fish and Wildlife, would see
his turning basin at the north but raise him
protection of the shallows around Mott Island.”
(7)

The remainder of the day was spent largely in
caucuses with parties returning to the table to
exchange propesals. By the end of the day tentative
agreement had beer reached on Tongue Point in a three-
pronged proposal: agreement on facts, development
designations and subarea policy (conditions under
which development might cccur). This proposal estab-
lished the pattern for agreement on the remaining
sites. Agreement did not come easy, and much language
refinement had yet to be done, but substantial pre-
gress had been made, and there was hope an agreement
might yet be developed for the entire estuary.

The next negotiating session was scheduled for
June 1 and 2. During the intervening two weeks the
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mediators met with each of the negotiators and with
various coalitions of negotiators, with agency per-
sommel and interested citizens not sitting at the
table. There were caucuses for language clarification
and to lay groundwork for discussion of other sites.
CREST stafl worked overtime providing incredible tech-
nical support. For every hour at the table, the
mediators spent roughly 12 hours behind the scenes
preparing for the negotiating sessions, touching base,
massaging egoes, carrying messages, listening to con-
cerns, but it was becoming obvious that the process
was working, that skeptics in the background were
beginning to support the mediaticn effort.

Jupe 1-2. The third negotiating session began
with a mediator suggestion that detailed discussion
of the Tengue Point language be postponed until agree-
nent had been reached on other sites. The parties
were working together, mutually seeking answers to
accommodate each other's needs and interests, still
representing their own interests but recognizing that
only by considering the concerns of all parties could
they get their own needs met. Tentative agreement was
reached on another site before dinmer that evening.

After a two-hour dinmer break, the parties re-
turned to the table for an evening session that pro-
mised productive negotiations, but aftrer 10:0¢ p.m.
tempers flared and no agreement was reached. During
the evening each side -- development and protective
interests -- presented the same proposal, but at that
point, neither could accept the other's position.
Lines hardened, and the good feeling that had been
growing throughout the day disappeared. An impasse
was reached, and people began to back away from com-
promise.

The next morning the discussions of the previous
evening proved productive after all as both elements,
in their frustration at not having reached agreement
the previous evening, began again to work together in
a meaningful manner, making appropriate trade-offs to
accommodate the needs of the other, to deal with
practical problems. During the day tentative agree-
ment was reached on each of the other sites, and lan-
guage was developed, often jointly rather than in
oppositional caucuses, toward an ultimate agreement.
As Sam Gusman, one of the mediators, put it; "After
the June 1-2 meeting, we very clearly had made sub-
stantial progress and were well on the way toward
definition of statements that, with modification,
were likely to form the basis for a final mediated
agreement "’

June 22-2%. Much of this fourth negotiating
session was spent in caucuses, intially interest-
related caucuses with development oriented negotiators
in one and the resource protectionists in another,
but as the day wore an, this pattern changed to cross-
interest coalitions dealing with specific sites. The
negotiating session became primarily a work session
with serious consideration of the details necessary
to make each site functional within the LCDC matrix,
which had been largely forgotten once the parties
really engaged one another.

Draft language for each site was reviewed in
detail. The day after the session, Gusman and the
CREST staff incorporated the newly-revised draft lan-
guage with "Explanatory Notes" highlighting problem
areas and distributed it to all negotiators. The
negotiators were thus able to go into the final ses-
sion with a document on which there appeared to be
substantial agreement, with certain key exceptions
which were detailed in the Explanatory Notes. Each
negotiator had an opportunity to study the language
with colleagues and superiors before the final ses-
sion and bring to the meeting any concerns, proposed
changes or problem areas.

During the week between the last tuwo negotiating
sessions, the mediators met with each negotiator,



with various caucuses and constituencies, with agency
personnel and technical advisors to be sure that 4ll
bases had heen covered, that therc were no surprises
in storc for anyone involved in the process and that
all needs, concerns and interests had been considered
at the table.

For example, the mediators met with seven members
of the Corps of Engineers from three different sec-
tions to be sure all of their concerns were cstab-
lished in the document, that all their needs were met.
Tt was clearly understood by all parties that the
Corps, by participating in the process, was
in no way giving up an authority or responsibility uat
permit time, but it was also made clear that the Corps
would consider the document very seriously when a
developer applied for a permit.

June 29-30. The fighting was not over yet. The
final negotiating session was as tough as any of the
earlier ones. The parties knew each other better by
then, had been working cooperatively for a total of
some 80 hours in the mediation effort, not to mention
hundreds of hours away f{rom the table, thousands of
hours before the mediation effort began. The June
29th session began with site-specific work groups cau-
cusing. Participants kept coming back to the table
for clarification of issues in the joint group, then
returning to refinc language in additional caucuses.
The negotiators worked from 8:00 a.m. through 10:00
p-m. with only a brief break for dinner, and most
participants took their work along. lunch had been
Brought in as it had been throughout the negotiations.
On June 30th the parties worked steadily from 8:00
a.m. through 10:30 p.m. without a break. Both lLunch
and dinner were brought in. Much of the time was
spent in one-on-one negotiations over minute but im-
portant details. A final dispute over mitigation
threatened to scuttle the whole agreement only hours
hefore midnight, but in an emotion-packed final hour
the dispute was settled, and all negotiators signed
the agreement by 10:30 p.m. on the day of the dead-
line.

The Agreement

Totalling 36 pages of double-spaced typewritten
copy and maps, the Agreement consisted of a preambie
explaining the context, a signature page, a list of
findings, development designations and subarea poli-
cies for each of the five sites considered by the
panel. There were two sections for Tongue Point, a
North and a South: two sites on the West Bank of the
Skipanon River were delineated.

Ratification

The understanding at the beginning of the negoti-
ations was that each negotiator would sign whatever
agreement would be reached, but given the nature of
the parties involved, it was further understood that a
ratification process would follow a successful con-
clusion of negotiations whereby each agency or local
jurisdication would verify its concurrence. The rati-
Fication process required eleven weeks, but by
September 16, 1981 each entity -- local jurisdiction,
state and federal agency -- had sent a letter of
endorsement or ratification to the CREST Council.

Igplementation

The mediated agreement was subsequently incorpor-
ated into the local comprehensive plans of the three
jurisdictions responsible for the implementation of
the agreement (Clatsop County, the Cities of Astoria
and Warrenton), and those comprchensive plans have
been acknowledged as valid by the Oregon Land Conser-
vation and Development Commission. Thus, one major
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goal had been accomplished.

The sccond goal, preater predicrability in the
permit process, has been tested thrice (as indicated
in the following section on Lvaluation) and is serving
its purpose. The Corps of Engineers and the Environ-
mental Protection Agency have indicated to the author
in telephone conversations that the document is being
used and that development proposals within the puide-
lines of the mediated agreement arc being permitted,
often in a matter of no more than six months.

EVALUATION OF SUCCESS

LCDC Goals and Guidelines

Oregon’s Land Conscrvation and Development Com-
mission balances one of the most restrictive land-use
planning processes in the nation. Since the Depart-
ment of Land Conservation and Development was estab-
lished through Senate Bill 100 in 1973, there have
been attempts in each legislative session to pull its
teeth. To date every effort in that direction has
falled. The process seems to be alive and well, the
law stronger as it withstands test after test.

Once the details of the mediated agreement were
incorporated into the appropriatc local comprehensive
plans, those plans were submitted to LCDC for approval
or "acknowledgement” as the jargon puts it, und all
three of the plans -- Clatsop County's, Astoria’s,
Warrenton's -- have been acknowledged as in keeping
with the Statewide Goals and Cuidelines of Oregen's
land-use planning law.

The Daily Astorian editorialized "The lengthy
discussions established the important fact that devel-
opers will not be permitted to run roughshod through
the estuary. But it also established that permit
granting agencies camnot take hard line, unbending
positions.”(8) But that was five weeks after agree-
ment was reached. Three years later Mike Delapa,
director of the CREST staff during the mediation ef-
fort, had this to say, concerning what might have
happened without mediation:

"*The Oregon Land Conservation and Tkevelop-
ment Commission would have beon the final
arbiter, but the planning process undoubtedly
would have been drawn out much longer . . . .
The various interest groups would have argued
their cases individually before the Commission,
interacting very little. Without a mechanism
for commnication and negotiation, the differ-
ences among the groups would have been
exaggerated and points of agreement missed and
misunderstood. This would have been more time-
consuming, frustrating and expensive than
mediation.'{9)

Henry Desler, Chairman of the (REST Council and
of the Port of Astoria Commission at the timc of the
mediation effort, felt at the time that "The exchange
of information and ideas is far more valuable than the
agreement itself "(10) He grew disillusioned with the
agreement, however, and frustrated with its implemen-
tation. For a variety of reasons, few of them
associated with the mediation effort itself remain:
‘there has been a conplete turnaver of personnel at the
Port anxd new administration for the CREST staff.

with new personnel in all key port positions,
fences mended and better relations between the port
and other local entities, the present scene is more
placid than at any time during the past decade accord-
ing to Coastal Planner George Blomberg of the CREST
staff, who was an important technical advisor during
the mediation effort. He says that the port realizes
the significance of an acknowledged plan and appreci-
ates the utility of the document -- even though the



port may have been partially frustrated by the agree-
ment because some of its large-scale plans were
thwarted, Blomberg says that some people, especially
those who were not part of the negotiations, are im-
patient with the mediated agreement, but that it is
the underpinning for development in the estuary, a
mechanism that allows appropriate development to occur.
He suggests that while a few faces have changed, the
agreement has survived the changes and serves both
conservation and development interests.(11} Delapa
echoes that sentiment: 'Mediation served well the
interests of development and conservation on the
Columbia River Estuary.''(9)

Predictability in the Permit Process

The other major goal of the CREST mediation ef-
fort was '‘to increase predictability in the permit
process." There have been three tests to date con-
cerning this goal, one at each of three sites: Tongue
Point, the East Bank of the Skipanon River, and the
Port Piers. At Tongue Point the developer backed out
of the project during the recession of the early
1980's though it seems clear the necessary permits
would have been forthcoming in as little as six
months, according to Blomberg, who says that the medi-
ated apgreement lets developers know "what's do-able."
{11)

Henry Desler predicted in 1981 that the agreement
would ""increase permit predictability and, above all,
allow for regional economic growth while at the same
time conserving the vital natural resources of the
Estuary.''(12) Blomberg suggests that if developers
abide by the agreement, they are playing by the rules
drawn up to guide development in the
estuary; and they will have support from some strange
bedfellows— former adversaries that came together o
negotiate a settlement that is beginning to produce
its own track record. Some development that seemed
just beyond the horizonm during the mediation effort --
like coal export sites -- are all but lost from view
now, but other unforeseen development proposals have
entered the picture. Yet the agreement is as valid
for them as it was for anticipated projects that have
not materialized. The agreement is proving not only
useful but adoptable, according to Blomberg.(11)

DeLapa apain concurs:

"The agreement reached was detailed
enough to provide both predictable guidelines
for developers and assurances to Tesource
agencies that development would be consistent
with their legislative mandates. 1t guided
development to areas that were environmentally
and economically appropriate. The agreement
was also publicly and politically acceptable
because it inclided all affected groups . . . .
The agreement has withstood several tests
already and appears to have made the develop-
ment process quicker amnl more predictable.''{9}

National Marine Fisheries Service within the
Department of Commerce said in its ratification let-
ter, "We are pleased to have worked with these
parties to achieve a consensus which will improve the
predictability for water-dependent development as well
as resource protection on the lower Columbia River."
Both the Corps of Engineers and the Environmental
Protection Agency use the mediated agreement when they
review permit applications for the areas in question.

Oregon's Division of State Lands, which issues
permits at the state level, ratified the mediated
agreement with these words: "The Division fully sup-
ports the terms and conditions of the agreement."
Oregon's Economic Development Department uses a com-
puterized Industrial Property Iaventory System for
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determining appropriate development sites within the
State; it has incorporated the sites designated in the
CREST mediated agreement into that inventory.

More than three years after consensus was
reached, the CREST mediated agreement seems to be
working. As Mike Delapa points out,

"Mediation enabled CREST to complete a
regional land and wiater usc plan for the
Columbia River Estuary . . . . When long-
standing differences over development plans
for the estuary could not be resclved, medi-
ation provided a framework for various public
and private groups to bargain. Because
mediation occurred at the end of a compre-
hensive planning process, these groups were
able to make tradeoffs between the economic
development and conservation meeds of the
region.’

He says further,

"As I see 1t, effective land use planning
must balance current and future public needs
for development, conservation and preservation;
develop plans that are internally consistent
and consistent with the goals of local, state
and federal governments; and provide certainty
and predictabiliy in the development process.
By all these criteria, the Regional Plan was
successful, dwe in large part to mediation, [
betieve all the participants would agree that
the benefits o{ mediation clearly exceed its
costs and that it was much better than other
alternatives, given the political situation
at the time.(9)
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INTRODUCTION

Judith T.

A key to successful problem solving through
neyotiation is the availability of adequate
information. Negotiating parties who have a
numoer of options and adequate detail Seem to be
more likely to reach equitapble trace-offs amd to
resolve their conflict. However, the generation
of information for useful purposes 13 not a
teavial task.

In recent years, engineers have generated some
system models for trying out different SCenar 1os
wnich permit interested parties to compare tne
effect of imaividual decisions on the final
agreessent. ‘The success of these models depends
on the availability of specific information, and
with each party's ability to combine imagination
and realism in their approach to the decision
making process. A model allows everyone
involved to share the same information ard “talk
the same language.”

The two papers to be presented at this session
reflect attempts at modeling scenarlos which
integrate engineering design into the policy
process. They provide a framework to understard
information which ¢an be used in negotiation.

The oil spill model provides a basis for
assessing damages and could be a strony yvehicle
for providing the information necessary to reach
agreement on equitable cagpensation for those
affected by a nearshore accident.

The second paper illustrates how the initial
design of a new technology, or the redesign of
an old technalogy, can be a key to its
acceptance, and can belp avoid costly,
large-scale legal battles. If the relevant
parties are included in the initial stages of an
incinerator ship adesign, for example, the hope
would be that everyone's fears would be allayed
betore the ship went to sea. 0O, if opposition
on certain points could rot be resolved, then
the disposal canpany could stop tne project and
cut losses.
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These two exalples merely suggest the potential
usefulness of integrating engineering with
planning and policy-making. If these twols are
employed at an early enough stage, they could
preclude or mitigate major problems and avoid
the need for extensive litigation meaiation.
Even it they are only tuols in the pracess and
conflict ensues, they at least provide a Comaon
information base for all parties ard provide a
Firmer basis for negotiation.
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ABSTRACT

We discusa the role of analytical wodels in
cenflict resolutionm, focusing on the problem of
assesaing damage and liability from oil spills. We
classify analytical models into two main categories,
"degeriptive” and "prescriptive”, and discuss how
each category can be used in gemeral couflict
resolution problems. We then identify the key
players and issues in the problem of asaessing
damage and liability from oil spills, as well aa the
main areas of potential disputes within the context
of this problem. We discusa how the MIT 0il Spill
Model - a model that has been developed te help
policy makers evaluate oil spill clesnup
alternatives - might be used for conflier resolution
purposes. Finally, we conclude by presenting how
the ideas behind much a model can he extended toward
hagardoua substances spills snd the resslution of
potential disputes in that area.

INTRODUCTLION

The purpose of this paper is to discuss the
role of analytical models in comflict repolution,
focusing em the problem of assessing damage and
liability from ail apills and on a model that ha»s
been developed to addreas problems within this
general context.

There ¢an be many definitione of the word
"model”, depending on the context in which this word
is used. In & mont generic sense, & wodel is
defined as an sbstraction of resality, whose purpose
is to represent a well-defined real-world process
and help obtain insights in the workings of thst
process. Depending on the context, the word "*mode 1"
c#n be used with meny designators. For instance, an
"analytical” or "quantitacive” model is a
mathematical abstraction of reality, that is, an
sttempt to quantify the attributes of a specific
real-world process as well as develop quantitative
relationships among those attributes. In other
contaxts, one can similarly apeak about "physical
models, "anginesring” models, “decimion”
models,"deterministic” models, "probabilistic”
models, "economic” wmodels, "regulatory" modeln,
"management” models, or even ‘economic conflict
resolution” models (we shall be more specific about
thia later om).
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One designator we would like to focus on im
this paper is that of a "computer model”. This is
typically used to describe a model that is closely
associated with and implemented by a computet
program, which is typically used as a "tool"” to
obtain insights into a particular process. The
association between the model and compurer program
is sometimes so close, that the phrase ''computer
model” (or ofren only "model") ends up being uaed
to deseribe the computer program itself rather the
abstract model implemanted by that program. In the
same context, the word "submodel” {or simply
"andel") is often used to describe specific
components {or subroutines) of the computer program
in gquestion. Such an interchangesble use of the
world "model", although probably wmacceptable teo
putists, is broadly practised among scientists,
engineers, policy-makers as well ae laymen, and
therefore will be used too in this paper. However,
we should keep the distinction between a model and
its associated computer program clear, as developing
each of the two entails profoundly distinet
intellectual processes and involves iseues of
different nature.

The process of "madeling" involves a clear
definition of the assumptions that are used to "map"
a real-world process omto the abstract ome
represented by the model. Many of these assumptions
may be drastic in mature, to make the resulting
model gimple ko work with, amd that may harm the
model’s ability to adequately explain and provide
insights into the real-world pracess. Tn that sense,
it can be seen that the "modeling" srep is probably
the mest important step within the overall goal of
developing a computer-based "tool" that can be used
in conjunction with a given real-world process. Of
course, an efficient computer implementation of a
given model is also important, and sometimes
grucial. There can be wmany ways to
computer—implement a given (abstract} model, and
selecting the best way to go can have a profound
bearing on the overall outcome.

Given the above very general (but hopefully
televant) remarks, we now proceed to describe how
this paper is organized:

In Section 2 we discuss the role of analytical
models in general confliest resolution problems. We
classify enalytical models into twe main categories,



"Jescriptive” and "prescriptive”, and discuss how
each category can be used in such a context. In
Section 3 we define the problem of assessing damage
and liability from oil epills, in terms of key
playets, issues and areas of potential dispute. In
Secrion & we describe the philosophy behind Che "MIT
0il Spill Model", a model that has been developed to
address problems sasocisted with 0il spills.
Although this model has not been designed
apecifically for conflict resclution purposes, we
next discuss how it might be used in such a context.
We conclude the paper in Section 5 by discussing how
such a model can be extended toward hazardous
pubstances spills and the resolutiem of potential
disputes in that area.

This section ends with a word regarding the
approach and style of this paper: This paper
provides a "quantitative" perspective om a complex
subject that does not seem to lend itself easily to
analysis by quantitative techniques alone, The
paper is addressed mainly to rhe non—quantitetive
reader, and, a&s & vesult, may seem too elementary to
a quantitative audience. In addition, and mainly as
a reflection of the author's own background, the
paper way also scem simplistic to am experienced
toonflict-reaolution expert" (if there is such an
individyal). Nevertheless, it is our hope that the
ideas presented in the paper will shed some light on
how analytical models can be used to resolve
conflicts in oil spill damage and liability
situations.

2. ROLE OF ANALYTICAL MODELE IN CONFLICT
RESOLUTION

In the previous section we mentioned that there
can be mamy kinds of models, depending on the
context in which they are used. For the purposes of
this section, we shall focus on analytical models,
and we shall classify them into two major
categories, Such & classification will be seen to
be important in conjunction with conflict resolution
problems.

A "degcriptive” model attempts to represent the
real world and evaluate what would happen under a
fairly explicit set of inputs and other assumptions,
without offering recommendations as to what actions
ought to be taken 8o that some desirable goala are
attained, For inatance, a model which evaluates
cagh flows and returns on invastment in 2 particular
project as functions of user-supplied values for
revenues, expenditures and interest races, as well
as of other assumptions on the investment scenario,
deprecistion and tax laws, etc., belongs to this
category. The output of a deseriptive model is, s
its name implies, a description of the values of
quantities of interest, and/or an malysias of hew
these values change ss z function of sssumed inputs.
If the context in which such & model is developed is
probabilistic (as oppoaed to deterministic), the
output of a desecriptive wodel will involve
information of a probabiliatic/statistical nature.
For instance, a stochastic oil spill trajectory
model might produce estimates of the probabilities
that oil spilled according to a prescribed scenario
in & given geographical ares will hit specific parts
of the shoreline.

By contrast, & "prescriptive" model not only
describes what would happen under a fairly explicit
set of inputs and other assumptions, but also offers
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cecommendatione as to what should be dome {by
somebody who has the power to make decisions) o
that certain explicitly defined measures obtain
aatiafactory™ (that, is Yaood", "improved”, or even
“ihe best possible") values. In terms of the
invastment evaluatiom model described earlier, a
prescriptive version of such a model would not only
avaluate cash flows and returns on investment, but
would also select the preject(s) which would achieve
the best possible return, Such modela can be useful
to decision-makers or policy-makers whenever {a)
there are many alternatives on a particular way of
action, (b) enumerating or generating these
alternatives is difficult to be dome in a ayatematic
way "by hand", and {c) there is a fairly explicit
way Lo assess alternatives against one ancther (that
ia, there are eatablished quantitative criteria, or
measures, by which the decision—maker can say
whether he or she prefers zlternative A to
alternative B). We should stressa that in spite of
the fact that the existence of (a) (b) and (c) above
may seem obvious at first glance in most decision
problems, this is neot necessatily the case in
practice, This is particularly true in complex
problems wheare it might be difficult just te
identify some alternatives that make sense, let
alone choose the best of them. Amd even if the
nuaber of alternatives is broad, there might be no
wniversally accepted wey of evaluating one
alternative against the other. In moat real-world
decision problems a fair amount of sffort has to be
spent in order to eatablish (a) (b) and (¢) above ;
and thie is a task that should be undertaken by both
the modeler and the modet’s ultimate users.

Deacriptive and prescriptive models can be
useful, each in its own way, in general conflict
resolution problems. The role of a descriptive
model is simply as a tool that can be umed to
explore the comsequences of alternative scenarios
regarding both the inputs and the assumptions of the
model. As such, it is imperative that the
aasumptions of the model be sccepted by all parties
in the conflict. 1If this is the case, rhe model can
be used by all parties without prejudice.

An example of such a descriptive model is the
"Deep Seabad Mining Model" developed by Nyhart et al
{1978} in conjunction with the Law of the Sea
negotiations, Thia model examines the operations of
o hypothetical mining comsortium operating in the
Pacific Ocean and yielding three million tons of
mangsnese nodules annually over a 25-year period.
The modal is deterministic and is driven by about
150 data values, mainly basic cost values and Euture
mineral prices. For any set of inputs, the model
generates cash flows over time. The purpose of the
model is te serve as s means for comparing the
economic performance of deepses mining systems under
differsnt conditions. Excellent discussions of how
this model was used can be found in Sebenius (1980)
and in Raiffa (1982).

The role of preseriptive models in conflict
resolution problems is different. If a descriptive
model can be thought of as describing how the "pie"
to be shared by the parties in conflict would be
gplit as a result of various aseumptions, a
prescriptive model can be considered as first
increasing the size of the pie and then describing
how it would be split. Increasing the size of the
pie can, at least in principle, leave all parties
better off than they would be if no model were used.
To demonstrate this point, let us examine an
pversimplified case of conflict resolution within

the context of oil apill cleanup.



Suppose that an oil spill eeccurs in a given
geographical area that is covered by an "oil spill
model", Under the Federal Water Pollution Centrol
Act, the Federal Government {i,e. the Coaat Guard or
EPA am appropriace} is authorized to clean up the
spill unleas it determines such removal will be done
properly by the spiller. The spiller then becomes
liable, except when certain defensea apply, for the
costs of cleanup borne by the goveroment, up to
statutory limits. Coste of cleanup may include
costs of replacement and restoration of natural
resources lost or damaged. Assube that the exact
value of damagea to natural reaources depends on
cleanup actions taken, amd, furthermore, that there
is an unambiguous way to evaluate the wvalue of the
lost natural rescurces for each response scenario.

In many cases, the apiller may act promptly and
clean up the spill before it causes asignificant
dawages. In such cases, no conflict between the
spiller and the Federal Government will occur.

Thers are however cases in which the spiller may
estimate that his ultimate overall out—of-pocket
expenses will be lower if he takes leas than
adequate action to clean up the spill, in the hope
that he will succeasfully avoid liability for
subsequent damage c¢laims. In such cases, a conflict
situation between the spiller and the government
will occur. This is so because the government will
be required to make vp for cleanup capability
required for the spill, and/or pay for replacement
and restoration of matural resources. Of course,
the spiller may be subsequently found ligble and end
up having to reimburse the government for all these
coats, but such reimbursement may either occur after
many vears of litigation, or mot happen at all.

A prescriptive model might be useful in such
conflict situations by identifying respomse
alternatives that entail a lower overall ctotal (that
is, response and damage) cost. If such alrernativen
are clearly identified, there wmay oot be enough of
a incentive for the spiller to follow the strategy
suggested in the previous paragraph, because that
strategy may cost him much more in the Long-run.
Instead, the spiller may prefer to follow the
response alternative suggested by the model,
especially if it becomes clear that this alternative
isa the one that minimizes total eosts. TIn summary,
the use of the model here is to alleviate or resclve
the conflict by identifying ways to “increase the
pie" to be shared by the parties involved (here the
pie being the savings in total cost resulting from
the use of the model).

This example has been, of course, simplistie
and was presented only for illustrative purposes.
However, the same concepts cam be applied at least
in principle to more complex situations, involving
more parties and/or more issues.

Such a use of models may aleo encourage parties
which are likely to ger engaged in conflict
situations to become actively involved in rhe
development of such models before the actual
realization of those conflicts, As mentioned in
Nyhsrt (1984), "if the different stakeholders can
come together and agree om the basic aseumptions,
facts and daterminatioms of what is known and
unknown, they csn begin to narrow their differencens
and thereby bound the arsa of negotiation. In the
process of exsmining the inputs and assumptions of
the model each may find wmore common ground than
expected, before the negotiation of outstanding
points even begina",
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-an after—-the—fact

3. OIL SPILL DAMACE AND LIABILITY: INHERENT
COMPLEXITLES AND OONFLICT-INDUCING FACTORS

Asseasing damage and liability from oil spille
is typically a very complex problem. Thia sectiom
attempte to analyze the reasons for such =
complexity and shed somwe light on what are the
issues that are likely to generate conflicts within
this context.

It is well known that each apill situation is
unique. As a result, it is wany times futile to
attempt to resclve a spill by associating it with
another spill in the past and somehow "eranslate”
policies or results connected with that epill to
something that can be applied to the owe in
question. The complexity of the general task of
assessing the damage and liability from a spill on
bamis (or, a fortiori,
"predicting" such quantities before & spill
happens), and of the task of resolving resulting
conflicts in this area can be understood by rhe
following facta:

(1) There are usually a multitude of parties
involved in any spilk: In case of a tanker apill,
the ship’'s master and crew, the shipowner, the owner
of the carge (charterer}, the ovner of another ship
(in case of a collision spill), the tugboat compeny
or other salvors, insurance companies, and the ship
manufacturer{a}. A spill also invariably invelves
the Coast Guard {in case of a spill in U.8, waters),
State snd/or Local governments, private cleanup
contractors, cleanup equipment manufacturers, and
fishermen, local residents and local tourist
industries who may suffer damage. Other goverament
agencies as well as international bodies may be also
janvolved in the spill one way or another. A similar
list can be considered in case of an offshore
drilling epill., Under such circumetances, and given
that the objectives and interests of these partiea
are not necessarily the ssme (and, in fact, may
diverge significantly), it iz almost inevitable that
pome Form of conflict will occur. It was in fact =
finaneial conflict betwsen the owners of the AMOCO
CADIZ and a salvage company regarding Che use of a
second tug to tow the vessel after its steering gear
was damaged that ultimately led to the largest
tanker apill in hietory (Framce, [978). Of course,
conflicts and disputes may occur not only in an
operational scenario (that is, with respect to what
ghould be done in a specific spill), but, alsoc in a
planning and policy situation, where important
decisions that will impact future spills have to be
wade .,

{2) The state of the art of evaluating oil spill
damages with any acceptable level of confidence is
gtill unsatisfactory, despite growing progress
during recent yeara. There is still uncertainty
with respect to several key iseues: Firat, there is
uncertainty with respect to how many {and to whar
extent) environmental resources are impacted by the
oil as a function of the spill scensrio. Secomnd,
there is uncertainty with respect to how one can
translate such environmental impact consequences
into economic (i.e. dollar) damages. These two
issues are profoundly different, yet equally
eritieal. The first issue is mainly biolegical, the
second is economic. There is a vaat literature
attempting to snswer questions in both areas.
Perhaps the most comprehensive analysis on the
ecomomic impact of a spill is rhe recent National
Oceanic #nd Atwmospheric Administration's (HOAA)
report on the AMOCO CADIZ oil apill that occurted in
Brittany in 1978 (NOAA, 1983).



(3) The U,5. laws pertaining to liability for
damages arising from spills and providing for
compensation in such cases is complex and uncertain
to produce predictable results from spill to spill,
The major federal statute, the Federal Water
Pollution Control Act (33 USC [321) provides that if
a spiller of oil faila to clean it up properly, the
Coast Cuard, (or EPA as appropriate) ie smuthorized
to clean it up {or hire someone ta do o) and ko
recover its costs from the spiller, where the source
ip known, up to statutory limits and subject to
certain defenses. The Federal Government or & dtate
may also recover the costs of Teplacement or
restoration of natural resources losat or damaged in
the spill, subject to the same qualificatioms. A
fund exists to cover these costs where cthe spiller
is not identified. Other parties who suffer damage
may not recover under the act.

However, if the oil apilled was produced o the
U.5. continenral shelf, traveled to the tanker
through the Trame Alaska Pipeline system, or was
spilled at the U.5.'s ome deep water port, three
different laws provide different liability for the
spiller toward all those damaged, different limits
to those liabilities, and different defenses for the
apiller, There is also liability created wnder
traditional maritime tort perhaps under the Refuse
Act, ag well as under many atate laws, each with its
own significant characteristics. Uncertainties
attach as to which of the state laws may held up
under Federal court servtiny, anmd the conditions
under which the overriding limitation of the Federsl
Limitation of Lisbility Act may be cast aside by the
courts.

Under such wide variety of regimes, some of
which are ambiguous or conflicring, it comes as no
surprise that the overall legalfregulatory system
leaves much to be desired as far as providing an
efficient mechanism to handle this problem is
concerned,

Given the above, it is almoar matural for
conflicts among parties involved in the oil spill
problem to occur, We feel it is particularly
important Lo emphasize that such conflicts would
occur even if the deficiencies associated with (2)
and (3) above are completely eliminated (which may
be never). Imagine for inetance an "ideal" world in
which there is no ambiguity whatsoever regarding the
actual value of damages from & spill, and, in which
the legal/regulatory system is parfectly explicit as
to what the liability of each party will be. Even
under such "utopian" assumptions, the mere fact that
differant parties in this problem have different
objectives will inevitably create comflicts among
these parties.

A possible exception to the above argumsnt
might be the case where the legal/regulatory syetem
is restructured in such a way that the objectives of
the parties in question become wmore "in line”. In
terms of the exsmple presented in section 2 suppose
there is a law that says that cleanup and damage
costs will have to be equally borme between the
spiller and the Federal Govermment. Naturally,
guch a lsw might seem ynfair to ome of the parties
in question, or even to both: The government may
argue that there is no reason for them to pay
anything. The zpiller in turn may argue that such a
law may cost him more than whatevar he might pay
otherwise. However, the advantage of such a peliey
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is obvious: It transforms the problem from a
conflict situation to a cooperative situatiom, where
the interests of both parties are "forced" to
coincide, and, #s a result, clean-up the apill as
promptly ae possible, Of course, this example is
oversimplified, but we feel it serves to illustrate
our point that conflicts can be grearly reduced (or
even eliminated) by sppropriste legislation.
Naturally, the process of designing such kind of
“anti-conflict" legislatien is, in itself, a subject
for serivus study and snalysis, for it is not clear
that the existing framework would lend itsaelf to
such a process. We speculate that untangling the
existing legal/regulatory "mese" would be amenable
ouly to "Gordian knot" techniques (design new
legislacion from scratch rather than modify the
existing eme}.

Coming back from an idealized world {where the
deficiencies associated with (2) and {(3) above do
not exist) to the real world, we note that by far
the most important cause of conflict in assessing
damages smmd liability from oil spills is due to
reason (2), that is, to the uncertainty associated
with purting 2 value on damages. We note here that
asuch an uncertainty seemingly can be bypaesed if
damages are computed ip an explicit, albeit
arbitrary way. For instznce, certain states such as
California have adopted a system of “pricing”
natural resources, according te which the damagea
from a apill are computed by multiplying the
eotimated nuwber of organiema belonging to a spacies
which are "killed" by the spill, by appropriste
“prices” for that spescies. This approach suffers
from the deficiency that such “pricas” rarely
reflect the true socizl cost of the species in
question. It would thue seem that the best
alternative to making progress on this fromt ia to
continue to actively promote research and
development in damage assessment,

4. THE MIT OIL SPILL_MODEL

Ax meen in the previous section, the oil epill
problem covers a very brosd specturm of issues and
is particularly cowplex from almost whatever
viewpoint it is examined. The MIT 0il Spill Model
has been designed to look at this problem from a
rather focused standpoint. This section presents a
summsry descriptiom of this model snd discusses how
it might be umed in the regolution of related
disputes, including but not limited to conflicts on
oil spill damage and liability. Readers interested
in more details about the MIT 0il Spill Model are
referred to a mumber of related publications, such
as Pgaraftis et al (1980, 1983), and Nyhart et al
{1981, 1983),

The MIT 0il $pill Project beganm in 1979 with
support from the National Oceanic and Atmospheric
Administration's (NOAA) Office of Sea Crant and
received addirional support from a number of
govermsent snd industry orgenizations. The goal of
the project has been to exsmine existing and
alternacive systems for oil spill cleanup in the
U.8., and ereate a computer-based tocl whirh would
enable the user to analyze complex decisions
regarding oil epill response.

The MIT 0il Spill Model has been the first
which attempted to integrate all parts of a spill
responss system and explicitly imcorporate
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quantitative descriptors of system performance as
well a8 decigion-making techniques. It can be used
in a variety of ways, including planning for the
long-term response needs of & region, assisting an
on-scene coordinator in cleaning up a specific
spill, evaluating the environmental and sconomic
damage of a spill, evalusting those damages versus
the cost of clesnup, and helping government and
industry evaluate their spill response options.

The atructure of the model (Figure 1) includes
three types of elements: inputs, sub-models, and
outputs, Inputa provide the decision-maker with all
the infermation necessary to evaluate the decisions
at hand, The sub-models {or simply models) are
computer algorithms where all the calculations,
assessments, and trade-offs are performed, Finally,
outputs are decisions, recommendations, amd other
issuen relevant to the specific problem addressed.

A1l the componeats of the model, togerher with
the linkages among them, are described below.

The spill incidence model is the “generator™ of
oil mpills. These spills are simulared according to
probability distributions concerning their volume,
frequency of occurrence, and geographical lecationm.
Such probability distributions can be derived, using
several wethods, from the historical spill data.

The strategic wodel evaluatea planning
decisions Eor potential oil spille and for a given
geographical area. Such strategic deciaions,
involve issuss such as locations, quantities, and
types of equipment that should be stockpiled to cope
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with the full range of potential oil spills during a
specified period. The atrategic problem is a
special case of what ia known in the mathematical
programming and cperations research literature as
the "facility location problem", a problem with main
applications in urban emergsncy service aystems
{such as locating fire statioma, hospitals, etc,)
The objective is to minimire the expected total
costs~fixed investment coests, spill-specific cleanup
costs, and damage costs - from oil epills aver the
period of consideration. Inputa for the strategic
modal include spill probabilities from the spill
incidence model, equipment performance and cost
data, the damage assesament model, and the baseline
cleanup aystem, which describes the current system
for tesponding to o¢il epills and against which =y
syatem proposed by the strategic model can be
compared .

The tactical model addresses decizions to be
made when a spill occurs; for instance, decisions on
the aggregate level of oil recovery capability
(gallons of oil recovered per hour) necessary to
control the spill, and how this level should be
dynamically adjusted throughout the duration of the
spill in response to changes in outflow rate and
weather conditiona, as provided by the weather,
current and tidal data input. In addition, the
tactical model is linked with the operational model
to datermine what specific sets of cleanup equipment
(booms, akimmers, dispersants, etc.) chosen from the
stockpila located near the spill, should be
dispatched to the spill site. The latter wodel
provides more detail on actione that should be
undarcaken at the spill site, taking inte account



efficiency and geometric characteristics of booma
and skimmers, performance of specific equipment in
bad weather and efficiency of dispersant application
as well as the relevant costs of cleanup.

Tactical and operatioral deciasions eritically
depemd on what happens or may happen to the oil omce
it enters the marine environment and vice versa.

Two components of the overall model are linked with
the tactical model for that purpose: the trajectory
madal and the damage assessment model.

The trajectory wodel tracks the movement and
spreading of the oil on the sea surface. The
processas which sct on the oil once it is discharged
inte the water are numerous;j evaporation, natural
diapersion, drift, emulsification, biodegradation,
photo-oxidation, and sedimentation are the most
important. Each depends on the type of oil as well
as the general environmental conditioms {weather,
currant and tidal dsta). The MIT team reviewad all
existing trajectory/transport models and fimally
decided to develop its owm, so 23 to better
integrate it with the rest of the overall model.
The trajectory model im atate~of-the-art, including
features such as depth effacts 2nd breakup of large
slicks.

The damage amaessment model takes into account
oil movement, furnished by the trajectory model, and
evaluates damages to resources impacted as the oil
moves through offshore and coastal areas. The
resourcen and other regiongl profile data give a
region-specific inventory of environmentally and
economically sensitive resources, tabulated in a
rectangular grid format. This submodel evaluates
potential damages to marine fisheries, organisms,
touriem, and other categories. It is linked to both
the tactical and atrategic models.

Finally, there is a legal model, taking as
inputs the legal environment data. The role of the
legal model is to add-ess iswues such as impact of
various state, federal, or internarional Ilability
and compensation laws on the distribution of the
burdens of oil spills, and other pelicy and regu-
latory matters.

Applications of the MIT (il 5pilil Model thus
far include the Mew England camse, the Petro-Canada
case and the Charleston, SC case. With respect to
Hew England, both strategic (planning) and
tactical/operational analyses have been made. A
comprehensive data collection effort was deemed
neceasary for such a task, including collecting data
on the area‘s regional profile, cleanup equipment
and environmental conditions. The Petro-Canada case
addressed rhe problem of oprimal stockpiling of
chemical dispersants to respond to offshore drilling
blowouts in Hew Foundland and Nova Scotia. Finally,
the Charleston SC cane {which is still ongoing) has
addreasad both tactical and strztegic issues with
reapect to the Naval Pacilitiea Engineering
Command's pollution problem in the port of
Charleston.
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Use of Model in Conflict Resclution

The use of the MIT 0il Spill Model in the
context of conflict resolution has not been one of
the original main goals of the project. However, we
feel that the potential for uging the wodel in puch
a context clearly existe. Take for instance the
case of a conflict between the spiller and exposed
local parties with respect to the responme to &
apecific spill. Although such casea are typically
mych more complex than the oversimplified example
presented in section 2, the benefits from using the
model can be substantial, In many simulated runs of
the model, a masjor conclusion was that a prompt
response can avert a substantizl amount of damages.
It turns out that one of the most common cavaes of
delays in initiating cleanup is the prolonged
negotiation between the spiller, hias insurance
agents and clesnup contractors as to what actions
should be taken in responss to the spill, If the
model can show that there can be tangible benefits
to both the aspiller (in terms of lower cleaaup
costs, and, ultimately, lower liability) amd to
local reaidents (in terms of lower damagea) due to a
prompt response, then both parties can move away
from a confliecting mituation to an eanentially
cooperative posture. In such cases, the use of the
model can increase the size of the overzll pie {in
terms of dameges averted) and that, in turn, can
lead to increased benefits for the parties in
conflict. :

0f course, the bepefitm of the model in oil
tpill conflict resolution ars not limited to its use
as a prescriptive (or “pie-increasing”) instrument,
We feel that equaily (or perhaps more) important is
tha ability of this model to snswer “what if"
questions, so that all parties imvolved in n
conflict can rapidly underatand the implicationa of
alternate courses of action or negotiating
poaitions. For instence, in the case of a conflict
batween the Depertment of the Interior {who may be
pushi for inersased offshore oil driiling in an
area) and a local community (who may be worrying
about the potential impact of such a policy on its
egnvironment), the medel can be used to asaens
predictable damages associated with sueh drilling
activities, Granted, the value of those damages
will never be knowm for certain, but often only a
"all-park" estimate is necessary to ascertain
whether any proposed development entaila major
epvironmental consequences or not.

To take smother example, CERCLA (the
Comprehensive Environmental Respanses, Compensation,
and Liability Act of 1980) requires that the Federal
government shall promulgate regulations for the
asgesyment of damages tesulting from an oil spill.
These Tegulations shall specify

"(A) standard procedures for simplified
asaessment requiring minimal field obser-
vation, including establishing measures
of damages based on unita of discharge
or release or units of affected zrea

and {B) alternative protocols for
conducring assessments in individual



cases to determine the type amd extent
of short- and long-term injury, destruc-
tion, or loss, S8uch regulations shall
identify the best available procedures
to determine such damages incleding
both direct and indirect injury destruc-
tion, or loss and shall take iato
conaideration facters including

but not limited to, replacement: value,
use value, and ability of ecosystem or
resource to recover” (CERCLA 1980).

In the first of these cases, the model might be
run a great many number of times in advance to
simulate a broad variety of spill scenarios in a
geographical area. Then, onee a spill occurs in
that ares, a "quick-and-dirty" estimate of ite
damage can be obtained by relating that spill te its
most related simulated scenario. WNote that such an
approach would make sense for small apills, where
the cost of performing detailed on-acene assessments
might be prohibitive. BSuch a use of the model would
only necessitate the collection of a few
representative data that besr describe the spill in
queation. All model ealeulations would be performed
in advance.

Regarding now case (B), which typically
corresponds to large-acale spills, the model can be
used on a real-time basis, wo as to provide mote
accurate estimates of damages. Such an increased
degree of accuracy would be possible since the
magnitude of the spill would justify (in facr,
necessitate) a more comprehensive data cellection
effore.

A third illuatrative instance ia one which
might arise in the case of oil pollution for whieh
an owner and operator of a vessel may be held liable
under the Outer Continental Shelf Landa Act
Amendments of 1978, (43 USC $$ 1801 et seq.}. Here
claims for economic loss from oil pollution may be
aaserted for removal costs and in addition a wide
range of dameges, including injury, destruction, or
loas of use of real or personal property or natural
resources a3 well za loss of profits or impairment
of earning capacity due to theae things. And the
claimants may be others in addition to governments.
So a greatly expanded complex of claims and
claimants may exist, with the poseibility of
settlement in or out of court, and as against the
owner, operator, guaranter, or the statutorily
eatablished fund.

In such a case, the model may shed light on the
complexity of the situation by providing estimates
of damages and liability of the parties involved.

There are other uses of an o0il pellution model
which come to mind, epringing in part from the
subject matter of this conferemce. A model could be
used at pre-lease sale stege to evolve close-in risk
just as m model now does for open-water pollution.
In the exploration permitting periad, it couvld be
used by states in evaluating their federal
consistency, criterion, or in mediation of
subsequent disputes.

One can thus see that in terms of asseasing
damage and liability, the model can provide
imporrant estimates of such quantities to &ll
intereated parties and, in that senae, help bridge
differences that may exist in certain areas. As we
mentioned before, the caleularion of an "exact"
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dollar value for damages is not, and is not Likely
to be in the near (or even remote} future within the
reach of the stste of the art. However, an gatimate
of such damagea that has been obtained through
well-understood assumptions and principles is always
better than an erbitrary figure, and, as such, can
help close the gap that usually exists betwesn
extreme viewpoints.

As we mentioned earlier, such a process would
be facilitated if the parties that are likely fo be
engaged in disputes of that nature rake an active
role during the development of the model. Within
the MIT Dil Spill Project, such am interaction of
key players was made possible (and in fact was
encouraged) through the project’s Advisary
Committee, & body of experts from various brenches
of govermment, private industries and environmencal
groups who met regulaerly with the project team for
advice and feedback. Differences of opinion among
these parties were frequemt, and, at times,
seemingly irreconcilable. However, thie forua gave
us & significant opportunity to at least identify
the most important issues snd develop a model that
can be used to address them.

5.  CONCLUSIONS

There is no point in hiding that the use of
models for conflict resolution in Che general area
of oil spills is cutrently jn its infancy. But
since the same is true regarding the use of any
model for any conflict resolution problem, we feel
that whatever small progress has been made within
the oil spill context can be extended to other
problems, For instamce, the extension to conflict
resolution in hazardous substances gpilla seems to
be a natural direction to go. However, it is clear
that the hazardous substances apill problem is much
more complex than the equivalent oil spill problem,
mainly because 80 many necessary “huilding blocks”
in this problem remain unknown. These includa, but
are not limited to the evaluation of damages, where
the state of knowledge iz almost nonexistent. In
addition, liability and compensation mechanisms such
as Superfund are, at best, untested.

A different direction is the development of a
systemaric body of knowledge and methodologies for
conflict resolution problems and the design of
models for such a purpose. ¥From a quantitsrive
perspective, such tools as decision analysia,
sulti-attribute utility theory and game theory seem
to lend themselves toward such a goal. Whether such
an ambitious objective would bring abont a new
generation of analytical methods in this arza
remains to be seen.
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INTRODUCTIOCN

Ta
Stares,
CuUrsory

start any new busineas in the United
at the very least, one needs a

awareness of the governament
regulations at ail levels affecting company
operations. However, in this paper, it 1is
argued that in the case of an incineratien
system designed to destroy liquid hazerdous
wastes at sea, governmental regulation may be
the chief concern among factors te be
considered.

Following & brief history of the use of
incinerator ships, this paper describes basic
categories of logistical systea desipns and
their interrelationship to business
strategies. Subsequently, the effect of
government regulation on the system design
process is evaluated and scenarios
representing likely outcomes are postulated
for various possible government actions.

Because ocean incineration has now
become a controversial tapic, a computer
model for use in conflict resclution will
also be described.

BACKGROUND ON INCINERATOR SHIPS

been
toxic
tiquid
not be

1969 incinerateor ships have
Europe to dispose of liquid
Incineration at sea of
combustible chemical wastes should
confused with ocean dumping. It is
distinguished by the incineration process
which theoretically thoroughly decomposes
chemical wastes into harmless substances.

Until recently, incinerator ships were
created. by conversion of small commercial
cargo vessels. Since 1981 three specially-
designed incinerator vessels have been
constructed cor ordered.

Since
uged in
waste.

European Fxperience

the 984 deadweight ton (dwt)
Matthias [ was fitted with an

Twe chemical manufacturers,
of Germany and Solvay Cie of
chartered the vessel that burned
liquid chemical wastes in the HNorth
Sea for five years. A 3,445 dwt tanker,
Matthias Il was similarly converted and
succeeded the smaller vessel. The

In
ctenker
incinerator.
Bayer AG
Belgium,
organic

1969
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021319
1T incinerates wastes collected [rom small
chemical manufacturers throughout West
Germany by the Haniel Group, Duisburg, and

the Suedmuell GMBH and Company, Frankenthal.
At the same time the use of the Vesta, a
dwt incinerator vessel was shared by
Solvay and Westah GMBH and Company, a
This

1,356
Bayer,
chemical waste collector frem Duisburg.
ship, converted from a tanker in 1979, picks
up toxic wastes from a marine transfer
terminal in Antwerp, Belpium for incineration
approximately fifty miles off the coast,.

The 4,693 dwt Vulcanus, operating as an
incinerator ship, has burned wastes coff the
coasts of FBurope, U.5, and Australia since
being converted from a tanker in 1970 at the
Bremden Shipyard, Emden, West Germany. Thig
same yard has now delivered the first ship
designed and built for ocean dincinerarion,
the 4,370 dwt V¥ulcanus 11, Launched in
November 1982, this vessel loaded 3,029 cubic
metars (800,000 gallona} of chlorinated
hydrocarbons in Norway one month later and
incinerated these wastes in the Nerth Sea.
The Vulcanus i1 is capable of burning wastes
at a rate of 19.7 cubic meters (5,200
gallons) per thour. This new vessel has
eight «cargo tanks ranging from 297 cubic
meters (78,455 paliens) to 461 cubic meters
(121,776 gallons) in size for a total cargo
capacity of 3,161 cubic meters (835,000
gallons). (The older Vulcanus has been
fitted with a new CAargo section of
egsentially the same tenk sizes and
capacity.)

2

U.S. Experience

The VYulcanus has incinerated wastes in
the 0.5. on several cceasions, starting in
1974 when the ship, operated hy Ocean
Combustion Service, destroyed wastes for the
Shell Company. In 1977 the 1,5, Air Force
contracted with the Vulcanus 1o destroy more
than 11,357 «c¢ubic meters (three millien
gallons) of herbicide Agent Orange in the
Pacific Ocean, eight hundred and fitoy miles

southwest of Hawaii, Ocean Combustion
Service was bought by Chemical Waste
Management, Incorporated of Oak Brook,
Illinals 4in 1980. During 1981 and 1982 the
Yulcanus spent time sailing out of a



Mobile - Chickasaw, Alabama port facility,
where wastes were collected by rail, barge
and truck. The Vulcanus incinerated these
wastes at a site in the Gulf of Mexicou, about
three hundred and fifty miles southwest aof
the port.

In 1982 the
incineracor ships
Boatbuilding in Tacoma, Washingron. Apolle
Company, a subsidiary of hApex Marine
Corporation, will own and charter the 7,187
dwt vessels, Apollo I and Apolls II, to At-
Sea Tncineration (ASI), a subsidiary of
Tacoms Boatbuilding. ASI has tentative plans
for feur more incinerator wvessels. Each
Apollo vessel has twelve tanks of 416 cubic
meters {110,000 gallons) each and can
destroy wastes at a rate of 15.9 cubic meters
(4,200 gallons)} per hour. Although these
vesgels will be the largest incinerator ships
in the world, the size of each tank is far
below the maximum size of 3000 cubic meters
(792,471 gallons) allowed by the
Intergovernmental MarTitime Organization
{chapter 5 of the Bulk Chemical Code,
paragraph 5.1.2 for a type 1T chemical
carrier). When the first of these vessels is
delivered in 1984, the operatoers plan to use

U.s.-flag
Tacoma

anly Lwo
were ordered from

the Atlantic Ocean lncineration Site, located
about one hundred and forty miles southeast
of Cape May, New Jersey, designated by the
u.s. Environmental Protection Agency in
November 1982,
U.5. Government Efforts

A Decembher 1978 report prepared by
Gleobal Marire Development, Ine. for the
Maririme Administration, then of the U.5.

Pepartment of Commerce, determined that there
is a significant demand for the services
performed by incinerstor ships., It estimates
that the domestic market c¢ould supporr &
large vessels with 12,000 metric tons (11,810
long tons) of waste capacity a piece by 1983
and 9 vessels by 19893,

& federal 1interagency review board
exists to coordinate and expedite all Federal
Covernment acrivities related to developing
an incineration at sea capability in the U.S,
Formed as an ad hoc work group in February
1980, its official designation has become the
Interagency Review Board for the Chemical
Waste Incinerator Ship Program."
Participating agencies include the
Environmental Pretection Ageney (EPA); the
Maritime Administration {MarAd}; the United
States Coast Guard (USCG): and the MNaricenal
Burcauw of Standards (NBS). Through the
Title XI lcan guarantee program, MarAd Thas
guaranteed mortgages wWorth seventy five
percent of the cost of the two Apollo
vessels. SeaBurn, a subsidiary of Stolt-
Nielsen, has applied to the Title XI program
concerning the construction of an
incinerator ship incorporating the
conceptual design of a containership.

U.S. Hazardous Waste Problem

The term "hazardous waste”, as defined
ifn the Resource Conservation and Recovery Act
(RCRA), means a waste, or combination of
wastes, which because of its quantity,
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chemical, or
{l)c ause,
inecrease in

concentration, or physical,
infectious characteristics may:
or significantly contribute to an

serious irreversible, or incopat itaring
reversible, illness; aor (2 pase o
substantial present or potential hazard to

eavironment when
transported,
{40 CFR

health or the
treated, stored,
of, or oatherwise managed
The United States has a seriocus
waste disposal problem. Wastes,
by-products of manulacturing
and chemical use in our industrial
are generated din  huge volume.
Public health and the envivonment are
threatencd by a shortfall in dizsposal
capacity and unsafe disposal practices. The
Environmental Protection Agency (EFA} has
estimated that tens of millions of rons of
hazardous waste are generated annually across

human
improperly
disposed

Part 2617}.
hazardous
inevitable
processes
society,

the nation. Many of these wasles are
incinerable.
CONCEPTUAL DESIGNS

In most circumstances, the least costly
methed of moving a homogenous liquid cargo is
in bulk form. Crude o0il supertankers are an
example of ships taking advantage of this
fact. However, depending on the nature of
the cargo, fer instance if it is mot
homogenous or the shipment size is relatively
small,liquid bulk cargo may be carried in
praduct tarkers ({with a large number of
smaller tanks) or chemical carriers (with a
still larger number of still smaller tanks).
1f 1liquid hazardous waste is considered as
another liquid bulk c¢argo, thenm the obvious
conceptual designs rTesulting are crude oil
tanker, product tanker or chemical carrier
{sith the inclusion of incinerators uan each
ship). Nevertheless, the regulations imposed
or the rasks required Lo incinerate waste
offshere, may constrain the disposal system to
the extent that carriage of yet smaller
parcels of waste is more efficient.

As aliuded to aheve, a departure from

the tankship concept may be in erder it the
parcel size or the tasks involved in
transporting the curgo are exceedingly

restrictive. To consider a conceptual design
of an incinerator ship configured as a
containership {incorporating an incinerator},
the

it is helpful to review the origin of

coentainership. The containership evolved
because shipowners perceived the ceconomic
advantage of loading break-bulk carge inte
containers at the origin of a shipment and
handling the container as a uniform package
to the destination, Thercfore, the
containership design screamlines and
standardizes the cargo handling system; and

vastly improves the coverall system economics.
Since hazardous waste cannot necessarily be
treated as a homegenous hulk liquid cargo, =
containership concept may have considerable
merit,

LOGISTICAL ALTERNATIVE

Te understand which ship design weould be

most desired in the movement of liquid



hazardous wastes, it is necessary to consider
the overall logistical system, Since the
destination of all the liquid hazardous waste
on the vessel is the EPA-designated ocean
disposal site, emphasis can be placed on the
movement of the carge from its oripgin to its
placement aboard the vessel,
A logistical system provides means for

transporting wastes from waste generators'
facilitiea te final cpen ocean incineration

sites and for performing any waste
preparation and temporary storage functions
required enroute. A logistical gystem

performs all functions required te get wastes
aboard a vessel in a form which will allow
their successful and legal incineration. AL
a minimum, a logistical system must include:
1) means of transporting waste from waste
generators' sites te a port facility, such as
truck, barge, or rail; 2} a port facility
and 3) a vessel. If waste blending,
preparation and temporary sterage facilities
are required, the lpgistical system must also
incorporate such facilities.

Three categories of logistical systems
could be wused to suppert incimerater ship
operations. There are no-infrastructure
systems, integrated systems, and existing
infrastructure systems represented
diagrammatically in Figures 1, 2 and 3
respectively. The use of the term "vehicles™

in these figures refers te either trucks,
railroad cars or barges. However, in the
near future the mest probable alternative is

the truck.

No-Infrastructure System

No-infrastructure systems minimize the
investment din fixed facilities, Wastes
accumulate at their sources and are stored in

tank trucks or peortable liquid containers.
Full containers are transported to an
existing port transfer facility which iz not
dedicated solely to incinerater ship
operations. Wastes are not blended with
wastes from other sources priocr to
incineration and s¢ waste sStreams rtemain
segregated. However, some volatile liquid
such as diesel fuel may be added to
containers to increase the energy content or
to reduce the viscosity of wastes, Full
containers are loaded aboard & vessel!, or
their contents ate pumped into a vessel at
the port transfer faciliry. Different land-
based components of the system may be
procured from suppliers under contract.
Integratred Systems

The 4integrated system employs a new

“full-service” port facility where wastes are
analyzed, stored and blended. One facility
is dedicated to incinerator ship operations.
Such a terminal facility would be eguipped to
convert some of the non-pumpable wastes to
pumpable wastes through the use of solvents
and/or heating.

One company will 1likely supply and
operate (or control) all! legistical suppert
services. Wastes are transperted to the new
port facility where they are blended with
compatible wastes to produce large velumes of
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waste of uniform consistency and composition.

The port facility can be designed te Thandle
waste arrivimg in virtually any shipment
guantity and be capable of handling a

diversity of waste types. Blended wastes are
pumped from fixed storage tanks to a waiting
vessel.

Existing Infrastructure Systems

Existing infrastructure systems employ
existing port transfer facilities, which may
not be dedicated solely to incineratar ship
operations. In this way, they are like the
no-infrastructure systems and require less
new investment in port facilities than an
integrated system, Existing infrastructure
systems are like the integrated system,
however, 1in that they permit waste blending
and preparation to occur prior to leading a
vessel, and they centralize storsge of
accupularing wastes arC one (or a few)
location{s). Blending, preparation and
storage functions are performed at existing
facilities separate from the port facility.
Because available facilities will not thave
been specifically designed for incinerator
ship operations, one would expecht less
flexibility than with the integrated saystem
in terms of waste streams and shipment sizes
which can he effectively handled.

In existing infrastructure systems,
then, wastes are taken to a hlending and
temporary storage facility where they

and wastes from different sources
Blended waste streams are later
streamlined port

accumulate,
are blended.
transparted to an exiscing,
facility and are loaded onto a vessel,
Different land-besed services and components
of the system may be procured from suppliers
under contract.

THE BUSTNESS STRATEGY

The Role of the Port

The role of the port may vary from a
simple transfer peint (e.g. a dock over which
waste cargo 1is loaded aboard the vessel! by
pumps and hoses or a roli-on roll-off ramp).
toe a transfer point with limited storage
capabiliries {e.g. a marshalling area for
1iquid containers or fixed storage tanks) or
to an extensive integrated facility with
testing, blending and storage facilirties.
The type of role dezired for the port will
depend on the business strategy chosen, which
will 4in turn depend on the market segment
sought,

The
can be

ships
value
volume
value

total market for incinerator
broeken inte a high and low
market (in terms of revenues per unit
fer oacean incineration firms). High
wastes have few disposal alternatives and/or
their nature is such that they are highly
pelitically sensitive. The high value marker
consists of wastes stored or stockpiled in
government warehouses, private plants,
transformers, or landfills deemed wunsafe,
The wastes in this wmarket include PCB's,
Silvex, DDT, and identified wastes from
landfill clean-up.



market, are
alternative, land-
Large volumes of

on a
and

In the low value
primarily derermined by
based methods of disposal.
these wastes are rtoutinely produced
continucus basis by dboth manufacturing
nen-manufacturing souwrces,

prices

Interdependencies hetween Logistical Systems
and Markets

The integrated system is sppropriate for
both the high and low value markets. The low
value market is characterized by a diversity
of waste stream compositions and producticen
rates. The new full-service pert facilaty
provided by the integrated system 1is best
equipped to accept this wide renge of wastes
and shipment sizes. Large capital
investments are needed for the port faciliuy
and waste delivery network. Large volumes of
wastes are required to justify these
investments in dedicated fixed facility
capacity: these volumes can be generated in
the low value market,.

The high value market can be served by
systems requiring smaller investments, namely
existing infrastructure and neo-infrastructure
systems. These systems are more restricted
in the waste types and shipment sizes they
can accept because they do not possess waste
preparatien, blending, and storage
capabilities the extent that the
integrated does. The exlisting
infrastructure System may be attractive imn
the case of stockpiling of homogenous,
politically sensitive, hazardous wastes. It
is likely that orly a limited number of waste
types will compose the high value market
during any given periecd of time and that
shipments of each will be sizeable {because
inventories exist). Consequently, the
handling and processing of numerous wastes
simultaneocusly is not required.

to
system

Advantapes/Disadvantages of Systems

Table 1 relates the types of wastes to
the needs of the logistical system. No oane
system 1is optimal for all sirtruations. The
choice of the logistical system must take
into account the market characteristics, the
availability of existing faciliries and the
impact of regulations at all levels of
government .

A no-infrastructure system or an
existing infrastructure system cafn be

implemented faster than an integrated system,
because they de not entail siting a new
hazardous waste port Ffacility. The no-
infrastructure system does not permit waste
blending or preparation pripr to
incineration, and thus, operations
flexibility 1is sacrificed. The existing
infrastructure system allows waste blending
and preparation, but not to the oextent
offered by an integrated system. An
integrated system can be designed to handle
virtually any waste type and shipment
quantity. However, an integrated system is
the most capital-intensive, and consequently
entails increased risk for imvestors.

IMPACT OF GOVERNMENTAL REGULATIONS

all
design

Legislation and regulations at
levels of government will affect the

of ocean incinerarion systems., In many cases
these actions will be taken without any

thought to vcean incineration but simply as a

response to the naticnal hazardous waste
problem. Key factors influenced by
government activities are: marketr size and
composition, vessel design and operations,

and port design and location.

Market

The amopunt of ligquid hazardous waste in
existence will depend en activities of the
EPA. Any EFA actions to change the
categorization of some waste from noen-—
hazardous to hazardous, will increase the
overall market for waste dimsposal. For
example, if the EPA determines that certain
ligquids now in wse (e.2. pesticides) can no

longer be produced and exisiting inventories
must be destroved, auch actions mav increase
the potential high value market for
incineration systems.

On the other hand, goevernmenl aclions
could lead to a smaller hazardous waste
market . Government bodies cowld subsidize
the use of waste exchanges where wastes are
traded between companies that can each
utilize the other's waste as a ugeful
produect, It is ualso possible, although
unlikely, that wastes that are now legally
declared hazardous, couid be upgraded to non-
hazardous wastes.

Government Aactions will also affecr the
market for ocean incineration if new
legislation, or regulations, concerning the
use of land fills {or other alternatives to
ocean incineration} is implemented. In
addicion, incineration at sea regiires
pProcessing and approval of permits by
governmental bodies,

In the recent past,
considered legislation to restrict the
current use of land fills for Thazardous
wastes. Many groups believe that increased
funding for enforcement of exisring laws is
necessary to insure that hazardeus waste is
disposed of legally. With more funds for
inspectors, existing hazardous waste
treatment and disposal facilities could be
checked for compliance with existing laws and
inadequate businesses could be closed. Such

CONBress has

actions would aid ccean incineration
interests.

Government actions could alsn work
against ocean incineratien. Federal Funds

have been spent on research concerning mobile
incineration units {e.,g. the "fiery dragon").
This 1s one example of a competing technology
of undetermined viability.

Implemenrarion

market is defined, government
alsg affect implementation cf a
business plan. Any delava in  promulgating
ccean incineration regulations Gr in
precessing ocean incineration applicalions

Once a
actions will

-ceuld work against such interests.
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At the present time there is only one
EPA designated ocean dispesal site in the
Gulf ot Mexico. EPA is in the process of
desiepatineg another ocean ineineration site

in the Atlantic, Since current regulations
dictare cthat only one incinerator vessel can
operate within a designated gite at any given
time, there are potential logistical problems
for competing ocean incineration companies.

Vegsel & Port Desipn

The
integrated
system, which is,
businesas strategy.

vessel and port design must be

into a chosen overall logistical
in turn, dependent on the

A key considevation 1is
whether the desired logistical system
requires the construction of a new port
Facility. On a state level, if a coastal
zone management (CZM) plan has already been
approved by the federal government, the state
will require any mnew port facility «to be
congistent with their CZM plan. On the local
lavel, residents near a proposed aite (or
along the truck route) for a new incinerator
ship port facility will be almost certain to
oppose  it., In most cases state government
officials will mnet fight against auch
opposition - - and may well join it. If the
potential incinerator ship owner decides not
to build & npew port facility (i.e. an
integrated system}, he must use existing port
facility {i.e. a no-infrastructure or
existing infrastructure system)}. If the
planned logistical system reguires long term
storage of weste at the port facility (e.g.

fixed storage tanks), then a TSD (treatment,
storage and disposal} faecility opermic is
needed from FEPA. Such a permit places

certain burdens on the port facility cperator
in terms of insurance and monitaring (even
for years after closure of the facility),
Storage tanks used for waste in conjunction
with incinerator ships would typically remain
dedicated for such service and would not be
used for other cargoes.

A TS5D facility permic
required Lf the storage of
facility is only temporary.
planned logistical system, Ftrucks carrying
waste could be ceordinated to meet the
incinerator at a designated porr facility.
Tank trucks could pump their wastes onte the
vessgsel., Such a system would require repeated
making and breaking hose connections and
cleaning of the hoses for each trucks lead. A
quicker way would be to lift standard marine
liquid bulk containers onto a vessel at any
existing containerport. The choice of systems
will determine whether the vessel is designed
as a liquid bulk carrier {(i.e. a chemical
carrier) or a containership.

would not be
waste at tha
For a carefully

CONFLICT RESOLUTION

incineration has now become a
controversial topic, Censequently, a company
planning an wo©cean incineration system can
expect to encounter some public opposition.
MIT is developing a model on a personal
computer that will hopefully aid public and
private planners and decision makers in the
identification and analyszis ot alterpative

Jcean
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logistical systems for ocean incineration.
One approach te the resclution of
people's differences regarding the
implementaticon ot a system to incinerate
hazardous waste offshore is te expoese these
people Lo the design options and attendant
conatraints for such a system. ¥hen  these
options and constraints are compared wich one

ancther, one or more feasible scenarios  for
realizing the system could be revealed.
Toward this end the model allows the
oser to evaluate a large number of
alternative means for carrying out each of
the steps composing a system designed to
incinerate hazardous waste cffshore. The set

of alternatives presented is not exhaustive

but represents most alternatives currently
considered as viable plus some others. The
basic 1idea is that, if a concerned citizen
wishes to understand such a system and
determine what sort of system meets with
personal criteria for feasibility, then that
person can use the medel to help desiyn such
a system with "availablie” components. The

model allows the user to specify incompatible

components. This concept can be extended to
several wusers with differing reasons for
their interest in coffshore incineratiocn
(public interest groups, investors,
government regulators, ete.). Each of these

ugers can design a feasible system, compare

their systems and possilby negotiate 8

configuration which satisfies all concerned.
The data upon which decisivns to use a

particular alternative are based, include:
Regulations, Risks and Background
Information. Figure & provides a flowchart

of the computer model.

The model allows the user to define the
alternative components of the various stages
of an ocean incineration system as identified
in Table 2, Physical parameters of the
logistical system will be input by the user
or supplied by the model as default values.

In addition the model will provide: w
teble of regulations which detail the
differences between the individual state
regulations and the corresponding federal
regulations delineating lawful handling of
hazardous waste for each stage of the
transportation and iancineration process; a
table of risks which are principally
gualitative assessements of the dangers
invelved in handling hazardous waste and
cemparisons with familiar processes; and
background information which deoes nor fit
into any of the above categories. This might
include: pending legislation, state
strategies for disposal of hazardous waste,
state progress with the phasing 1in ot
compliance with federal legislation and
regulatrions, political action groups and
their recent activities and other relates
information.

Functions The Model Can Perfcrm

The medel can  hopefully serve the

tollowing purposes:

Education - anyone wishing te acquaint
themselves with the problem of transporting
and incinerating hazardous waste offshore can



do so by working with the model teo learn
about the problem.
Communication - since it is difficult to

discuss and conceptualize a system which does
not exist, a model of the system and relevant
infermation will help people communicate with

one ancther when discussing the
problem/system.

Conflict Resolution — assvming thar there 1is
disagreement abeout the best way to implement
the type of system in question, the
improvement in commynication and

understanding afforded by the model will help
to identify mutually compatible solutions
and/or identify the exact points of
disagreement so a solutien can be negotiated.

Conflict Aveidance - the planners of systems
designed Lo transport and incinerate
hazardous waste offshore can use a model to
hold cpen discussions with the members of the
host community to determine their exacr
concerns and how to acceptably address these
concerns before an attempt to locate
hazardous waste processing facilitates.

ugsed to
ot the

needs of

Design Anaslysis - the model can be
perform conceptual design

transportation system to fit the
hazardous waste producers and as mentioned,
address the concerns of people affected by

the implementaticn of such a system.

Structure The Problem In A Meaningful Way -
one difficulty in dealing with a problem of
this nature 1is to conceptualize a system
which does not currently exist. By setting
forth alternatives which are physically
possible the user can concentrate efforts on
dealing with systems which can exist rather
than spending valuable time on systems which
are physically or legally impracrical.

Analysis Of Alternatives, Feasibility And

infeasibility - the model is ser up to allow
the user to choose among several alterrmative
means for accomplishing each of the
transportation and processing tasks
associated with the incineration of hazardous
waste offshore. The medel also keeps track
of which alternatives are compatible with one
another 50 that once a particular alternative

is chosen, the «choices available in other
stages of the system may be limited.
Wholistic System Design - it is intultively

reasonable te think that a system designed to
carry out a particular function will perform
better than a series of components which
somehow combine to perform the same task. An
inherent feature of the model ias that it
prevents the user from combining incompatible
components. Consequently, the vser is forced
to consider the perspective of the overall
system in his design.

CONCLUDING COMMENTS

Three new incinerator vessels have been
designed and constructed {or are nearing
delivery) for use in U.S5, waters. Saveral
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more are in the planning stages.

To what extent these vessels will
operate profitably is still unknown.
However, it is certain that actions at . all
levels of government will play a key role 1in
the success of these vessels, Government
activities will also infliuence the design of
future 1incinerator ships and their related
lopisticel systems.

Hepefully the computer model described
in this paper will aid public and private
planners and decision makers in formulating
and evaluating alternative logistical
EyYystems.

FOOTNOTES

informatien for this subsection was
from "A Maritime Antidorte faor
Hazardous Wastes"” by Jeffrey E. Stoll,
Surveyor, American Bureau of Shipping,
February 1983.
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2. Ibid.

Global Marine Development, Inc., A Study

f The Economics and Environmental Viability
A U.S5.-Flag Toxic Chemical Incinerator

, December 1978,
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Table 2 Alternatives Possible at Eacn Logistical Stage ot

1.

2.

3.

TABLE 1 'THE NEED FOR BLENDING AND FREPARATION OF WASTES PRIOR TO INCINERATION

NO BLENDING

WASTE SPECTRUM

MUCH BLENDING

UNIFORM COMPOSITIONS
UNIFORM BTU CORTENTS
LARGE SHIPMENTS/RAFID
GENERATION RATES

NO ADVANCE PREPARATION

WASTE SPECTRUM

DIVERSE WASTES
VARYING BTU CONTENTS
SMALL SHIPMENWTS/SLOW
GENERATION RATES

MUCH ADVANCE PREFPARATION

BULK WASTES
PUMPABLE WASTES

- NC SUSPERDED SOLIDS

* NON-CORROSIVE WASTES

WASTES IN BARRELS
(DECANTING REQUIRED)
VISCOUS WASTES

(ADD SOLVENTS AND/OR HEAT)
SUSPENDED SOLIDS

(REMOVE SCLIDS)

HIGHLY CORROSIVE WASTE
[RECUCE CORROSIVITY)

paske Generatbor

Indastrial plant

Treatment and storage facility
Delivery Mode to Port

Truck

A,

g,

A.

i,

ii.

Marine liquid oulk container on
flatear
Rail truck car

Barge
Marine liquid sulk containers on deck

i.

ii.

barge
Liquid bulk barge

Port Facility
Liguid Bulk Terminal

A,

B.
C.

i.
ii,

With fixed storage tanks
Wichout fixed storage tanks

Container Terminal

ol

L-on Roll-off Facility

Mooe 1

Type of vessal

A
B.
C.
D‘
B.

F.

Tanker besiyn with Incinerator

Tanker Design witnout Incineracor
Containership Design with Incineracor
Concalnership Design witnout Incinecator
Foii-on Roli-oft Vessel Design with
InClnerator

Moll-on Holi-off Vessel Desiyn without
Inciner ator

Poesible Use of Oftshore Platform

A
B.

Floating
Fixed

Type ot [ncinerator

A,
B.

Continuous Injection
Rotary Kiln

NO-INFRASTRUCTURE EYSTEM

1. WASTES ACCUMIULATE AND ARE STORED IN WASTE GENERATOR SITES
LIQUID CONTAINERS OR TANK TRUCES
2. WASTE TRANSPORTED TO EXISTING FORT
TRANSFER FACILITY VEHICLE FLEET
—_——r P
3. WASTES LOADED DIRECTLY ABOARD VESSEL. FXISTING PORT -j' EMPTY
VEHICLES RETURNED TO GENERATORS TRANSTER VERICLES
BEFORE CR AFTER VESSEL SAILS FACILITY RETURNED
TO
GENERATOR
4, INCINERATION AT-SEA

FIGURE 1
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INTEGRATED SYSTEM

1

1. WASTES PICKED UP AND TRANSPORTED WASTE GENERATOR SITES
DIRECTLY TO NEW, FULL=SERVICE PORT
PACILITY
2. WASTEE ARE BLENDED AND STORED WHILE
AWAITING LOADING
. VEHICLE FLEET
¥ ¥
1. WASTES LOADED ADOARD VESSEL NEW PORT FACILITY
WITH STORAGE, BLENDING
AND ANCILLARY SERVICES
4, INCINERATION AT-SEA
*
FIGURE 2
EXISTING INFRAGTRUCTURE SYSTEM
1. WASTES PICKED UF AND TRANSPORTED TO WASTE GENERATOR SITES
EXISTING BLENDING ARD STORAGE
PACILITY
HIC
2. INTERMEDIATE BLENDING AND STORAGE
OF WASTES PROVIDED —
BLENDING AND SYTORAGE
FACILITY
3. WASTES TRANSPORTED TO EXISTING
PORT TRANSFER FACILITY
VEHICLES
4. WASTES LOADED DIRECTEY L
ABOARD VESSEL EXISTING PORT
TRANSFER
FACILITY
5. INCINERATION AT-SEA
VESEEL
F1GURE 3
IqTROZUCTION TO
PelGRAY
DPERATIONAL
INSTRUCTIONS
TViEH COFRNTS OF ]
WASTE TNCINERATTON SYSTEM
STAGE OF THE SYSTEM
I 1 !
WASTE DELIVERY OF T WATER TRARSPOATATION] | EXCIMERATION
SOURCE NASTE FROM TRANSFER TO IRCEMERAT [OK oF
[SOGREE 10 PORT] |FACTLITY SITE ¥asTE
T 1

COWPARE THE ALTERMATIVE
MEANS FOR ACCOMPLISHING THE TASKS
AT THIS STHGE OF 7 SYSTER

STORE ThE CHOICE AMD
MOVE OF TO THE MEXT STAGE
OF THE SYSTEN OR PATAT A REPIRT

Figure 4

MODEL OPERATION
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DUTER CONTINENTAL SHELF CONFLICTS

by

Eldon V.C. Greenbery

Galloway & Greenberyg
Washington, D.C.

Controversies over oil and gas
development on the Quter Continental
Shelf {"OCS") have tended to be highly
charged, emotional, and difficult to
compromise. I would like to suggest
several reasons why thiz has been the
case and why existing statutory
mechanisms, designed to ensure
coordination and conflict resolution,
have not worked as effectively as they
might. Finally, T would offer one or two
alternatives which might succeed in
fostering consensus where none has
previously existed.

1.

The Hature of the Problem

Conflicts over OCS oil and gas
development have often pitted various
coastal constituencies against the oil
companies and, in a number of cases,
pitted the state against the federal
government. Conflicts have been
ptotracted and intractable. Some of the
reascns for this situation are:

a) 0C5 development upsets
traditional notions of state sovereignty
and state and local prerogatives, i.e.,
that when there will be major development
along the coast, the state and/or local
communities will be able to control that
development throuyh coastal planning,
zoning and other governmental mechanisms.

b} 0OCS development conflicts tend
to be largely symbolic in nature, with
visions of industrialized, developed
coastline contrasted, in many cases, to
existing rural, scenic and/or
recreational areas., Controversies over
leasing in Central and Northern
Califocnia typify this clash of
contrasting visions.

c} 0CS5 oil and gas development
carries with it the risk of catastrophic
accident. However small this risk may
be, it may be unacceptable to coastal
communities and coastal constituentics.

a3

d) pDramatic oil spills of the past,
i.e., Santa Barbara, the Amoco Cadiz,
Txtoc 1, reinforce public concern about
the risk of catastrophic incident. Dead
seabirds and tar-coated beaches following
the 1969 Santa Barbara spill remain a
vivid image in the public mind.

@) There are public doubts, which
are difficult to dispel, about the
effectiveness of OCS technology in
reducing risks., Uncertainty associated
with the biclogical hazards of the
disposal of drill muds and cuttings is a
case in point. At the same time, there
are often real isgues of environmental
concern, i.e€., protection of lobster
habitat in Georges Bank or sea otter
habitat in Califernia.

f) Opponents of offshore drilling,
i.e., fishermen's groups, recreational
and tourist industries, agriculture,
perceive themselves as having little to
gain from 0CS development. At the same
time, these opponents fear that OCS
development will squeeze out the uses in
which they have an interest, thus
directly threatening their livelihood.
Finally, coastal communities may see
development only as creating a "boom or
bust®™ economy.

I1.
Adequacy of

Existing Coordination Mechanisms

Existing mechanisms of coordination
are of questionable effectiveness.
Indeed, they may tend to encourage,
rather than deter, litigation,

a) & complex legal framework
governs OCS oil and gas development.
Relevant statutes include the OJuter
Continental Shelf Lands Act (especizlly
section 19), the Ceastal Zone Management
Act {especially Section 307), the
Jational Enviconmental Policy Act, thae
Endangjered Species Act, the Clean Ajr
Aact, the CTlean dater Act, etc,



k) This complex statutery structure
necessarily creates opportunities for
litigation and legal gamesmanship.
Various statutory requirements often ace

viewed simply as hurdles tc be overcome by

the federal government and as an arsunal
of weapons to stop development by
constituencies in coastal states.
Because of the complexity of the scheme,
moreover, there is almost always a
colorable claim which can be made to
challenge developmental decisions.

¢} Policies of the last several
years have raised guestions about the
good faith of those within the
government responsible for the OCS
leasing program, leaving coordination
mechanisms such as Section 19 in
disrepute., Former Secretary Wakt's 1981
decision to “reconsider" leasing
rejected by the Carter Adwministration,
after extensive discussions with the
state, in four basins off the coast of
Northern California, particularly
aggravated state mistrust of the
Interior Department,

d) The success of opponents of
‘development in obtaining Congressional
moratoria, such as that embodied in the
FY 1984 Department of the Interior
Appropriations Aet, has reduced the
incentives to negotiate within the
established legal framework.

IIL.

Alternatives For The Future

It is praoblematic whether conflicts
over OC5 o0il and gas development can be
significantly dampened and a real
dialogue created. Several initiatives,
however, might serve to reduce the level
of controversy:

a) Creation of an OCS revepue
sharing system, such as that embodied in
5,2463, the Ocean and Coastal Resources
Management and Development Block Grant
Act [approved by House-Senate Conferees
in September, 1984), so that the states
and constituency groups would have an
economic stake in OCS5 development:

b) <Creation of a regional planning
process, similar to that used for coal
development, which would ensure that
state and regqional concerns have a major
impact on setting leasing goals and
determining which areas shounld be leased
and developed; or, alternatively,
creation of a joint state-federal
decision - making body, including all
states affected by development in a
patticular region, similar to the
Regional Fishery Management Councils
which implement the Magnuson Fishery
Conservation and Management Act;

c) Commitment of greater resources
to a strengthened environmental
assessment program in order to help
allay public fears and provide a sound
underpinning for leasing decisions; and

d) A hands-off policy in Congress,
reflecting a legislative commitment to
let things work out within the existing
legal structure.

84



0CS Lease Sale Litigation:
Can 1t Be Avoided?

E. Edward Bruce
Covington & Burling
Washington, D.C.

The efforts of the United States
government, carried out by the Department of
.the Interior (DOL)}, to make available for
exploitation federalliy-owned Outer Continen-
tal Shelf {0CS) lands has led to the filing
of nearly 30 federal lawsuits within the
last 10 years. Recognizing its potential to
disrupt the OCS program, Congress in 1976
and 1978 adopted comprehensive legislative
amendments designed in significant part to
avoid 0OCS litigation, However, such
litigation has intensified.

This paper will discuss this OCS
litigation experience, detail the measures
which Congress adopted in an attempt to
aveid it, report their limited success and
more frequent failure, and consider
alternative means of avoiding litigation,

1. THE HISTORY OF OCS LEASING LITIGATION

The Pre-1974 Experience

Prior to 1969, there was little public

awareness of the federal OUS leasing program.

Between the passage of the 1953 0OCS Lands
act {OCSLA) and January 1, 1969, 23 OCS5
lease sales were conducted, about 6,000,000
acres were leased, and cver $3,000,000,000
was collected by the United States in bonus
bids.l/ Although the bulk of the leased
lands were off Louisiana {and to a lesser
extent Texas), DOI conducted lease sales off
Florida, Califcrnia (including the besins
north of San Francisco), and Oregon/Washing-
ton. MNotwithstanding the magnitude of the
program during this era, there was not a
single lawsuit challenging CCS leasing.

However, in January of 196%, a well
being drilled in the Sante Barbara Channel
off California blew out causing a large
lapproximately 100,000-barrel) oil spill.
The Santa Barbara cil spill made the general
public aware of offshore oil and gas leasing
and its potential for disruption of the
environment. Moreover, this incident led to
a heightening of public concern with protec-
tion of the environment znd helped precipi-
tate the passage of the National Environmen-
tal Policy Act (NEPA), 42 U.S5.C. € 4321, as
well as other environmental laws.

It was not long before a "public
interest™ plaintiff inveoked NEPA to
challenge an OCS$ leasc sale. Tn NRDC v.

Morton, 458 F.2d. 827 (D.C, Cir. 1972),
the court ruled that the 67-page environ-
mental impact statement (EIS) prepared for
a Louisiana OCS lease sale was lnadegquate
under NEPA because it ignored several
alternatives to the project, Accordingly,
the court enjoined the sale, and it was
not conducted until about nine months
later after the EIS was supplemented in
this and other respects. Until this and a
few similar rulings in non-0CS cases in
1971=1972, it was not clear whether the
courts would interpret NEPA in a fashion
which constrained federal agencies.

The 1974 "Acceleration™ of OCS Leasing

The Santa Barbara 0il Spill, the
passage of NEPA, and the courts' clarifica-
tion of the Act's requirements came on the
eve of a massive change in the federal OCS
program. During its first 20 years, the
United States had been essentially self-
sufficient in energy and concentrated OCS
leasing largely in the Gulf of Mexica,
where the activity was well understood and
enjoyed significant public support, and
the Santa Barbara Channel. (The early
Florida and Northern California/Oregon/
Washington sales did not result in success-—
ful exploration.)

However, after the nation experienced
the disruptive effects of the first "aArab
oil boycott,"” the OCS program was "acceler-
ated® to offer far more acreage and
thereby make a greater contribution to
national energy independence. The goals
of the accelerated leasirg program could
he achieved only by opening up "frontier”
0CS areas off the Atlantic Coast, Alaska,
and California.

The first "frontier" leare sale on
the new accelerated program involved
tracts off the coast of Southern
California, and both the program and that
sale werc challenged by California.
California ex. rel, Younger v. Morton, 404
Fed. Supp. 26 (C.D. Cal. 1975}, appeal
dismissed, 608 F.2d 1247 (9th Cir. 197%).
Caljfornia's challenge was rejected by the
court under a rationale which suggested
plaintiffs would have a difricult time in
securing judicial relief against OCS sales
in an era of acute energy shortages:
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"Plaintiffs do not attempt to argue
that the United States does not face an
energy ¢risis, Rather, theirs is an
urging to use some other frontier for
undersea experimentation and to come to
California's shores only when a fail~
safe process has emerged. This short-
sightedness failg to take into account
the great developmental strides that
have brought to the o©il industry
practiced techniques in platform
drilling anéd impreved methods of
oil capture.™ 04 F. Supp. at 30.
Despite this rebuff, virtually every
effort to implement the accelerated program
by leasing in frontier areas has resulted in
litigation:

Frontier Lease
Planning lease Sales Sales
Area Scheduled Litigated
North Atlantic 4%/ a*/
Mid=-Atlantic 5 3
South-Atlantic 3 1
California (S¢uthern,
Central, net in-
cluding Santa Barbara
Channel} 4 4
Alaska (Gulf of Alaska,
Cook Inlet, St. George
Basin, Navarin, Norton,
Diapir/Beaufort) 12 _6
Total 28 18 2
*/  Sale Nc. 42, which was first scheduled

for January 1978 and then reecheduled for
November 1979, was challenged on both
occasions and is counted twice. This figure
also includes Sale No. 82, which is
scheduled to take place on September 26,
1984. On September 6, Massachugsetts sued to
enjoin that sale,

Lawsuits were instituted for the first lease
sale in all but two (South Atlantic and
Navarin) of the 1l frontier regions outside
the Gulf of Mexicc and Santa Barbara
Channel.

Moreover, leasing in the Gulf of Mexico
has not proceeded wholly without litigation
challenge. Of the 27 sales conducted there
since 1972, five were attacked in litigation.
Two suits raised NEPA issues (one of which
involved frontier leasing in the Eastern
Gulf of Mexice), while the cother three sales
were challenged by Texas and Louisiana in
connection with their continuing dispute
with DOI over the division of revenues oh
federal lands leased immediately offshore
State submerged lands.

Finally, there have been five separate
challenges to the leasing program as a
whole, In addition to the 1974 California
case already described, two separate proceed-
ings were instituted in the D.,C. Circuit,
complaining first of Secretary Andrus' 1980
five-year leasing schedule and then Secretary
Watt's 1982 schedule., Also, two separate
injunctions were sought in 1979 and 1980
against all subsequent OCS lease sales
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based upon a challenge to the royalty
provisions contained in OC5 leases.

Thus, since accelerated leasing was
approved in 1974, there have bheen nearly 30
lawsuits challengling either individual lease
saleg or various aspects of the leasing
program. Howevex, during this era only one
sale, No. 52 (North Atlantic, 1983) has been
canceled ag 3 result of an injuncktion., 1In
another, No. &8 {Scuthern California 1982),
about 25 tracts out of more than 100 were
pever leased. Ore sale (No. 42, Horth
Atlantic 1279) was postponed I: menths.
others were helé on or within a month of
their scheduled dates, although in six
instances theve were delavs, ranging from
a few weeks to more than two years. in the
actual award cf leazses as a result of
litigation obstacles, In two of these
cases (No. 53, Central California 1981;
No. 76, mid-Atlantic 1983) the delay in
final execution of the leases pertained to
only a few of the tracts included within
the sale.

All

2. CONGRESS' EFFORTS T STRUCTURE THE OCS
PROCESE TO AVOID LITIGATION

The accelerated leasing program,
¢oupied with heightened national concern
with environmentai issues, resulted in a
reassessment by Congress of the adequacy
of the GCSLA as a legislative framework
for the 0OCS program. Moreover, in 1972
Congress had passed the Ceoastal Zone
Management Act (CEZMA), 16 U,5.C. § 1451,
to encourage States tc commence comprehen-
sive plarnning with respect to activities
in or affecting their coastal zones. By
the mid=197Cs, the States were on the
verge of adopting CZIMA programs implicat-
ing QC5 projects. Accordingly, Congress
undertook a ccmprehensive review of the
OCS program and of the CIMA inscfar as it
might affect that program.

By this time, there had already been
2 number of litigaticn challenges to QCS
lcasing: The first Atlantic sale had been
c¢hallenged in lawsuits which led to three
opinions of a U.5. Court of Appeals and
two efforts to invoke Supreme Court
review;3/ the first Alaska OCS8 sale had
been challenged;4/ the first sale in the
Eastern Gulf of Mexice had been sued
upen;:5/ and California had initiated the
challenge to the accelerated program and
to leasing off its southern shore.g/

Congress was thus aware of and deeply
concerned with the peotential of litigation
to disrupt OCS leasing. As one court
recently described Congress' intenticn in
this regard:

"Litigation and, especially, delay

from litigation were to be discouraged

-- particularly at the pre-development,

pre-exploration leasing stage, where

the chances of harm to the environment
are slim.*7/

Under the 1953 OCSLA, there had been
ro assured means for DOI to regulate OCS
activities, once leases were igsued. In
the aftermath of the Santa Rarbara spill,
DOI had attempted to suspend indefinitely
pperations in the area, giving rise to a
challenge by lessees who successfully
contended that they had a "vested right"



to proceed with exploration, development
and prcduction which could be taken only
pursuant to condemnation proceedings.
Union ©il Co. v. Morton, 512 F.2d 743 (9th
Cir. 1975).

Congress realized that if OCS lessees
could proceed with development, even in
the face of significant envirommental
risks, it would be recessary, at the
leasing stage, to explore thoroughly all
of the isgsues which might later arise
during the 20- or more year life of an OCS
project. It would alsc be necessary to
impose stipulations in the leases to allow
regulation of post-leasing activities =-
i.e., exploraticon and development/productioen
== and invite litigation, at the leasing
stage, over the adequacy of the envircnmen-
tal analysis undertaken and safeguards
adopted. To avoid such leasing disputes,
Congress divided OCS projects into a
number of stages and assured DOI comprehen-
give control of all aspects of QCS pro-
jects.

This, it was expected, would lead
State governments and cthers to take a
less rigorous view as to the environmental
constraints applicable to the leasing
stage itself and thus would diminish
lawsuits aimed at OCS leasing. As the
Supreme Court recently held:

"Congress has thus taken pains to

separate the various federal decisions

involved in formulating a leasing
program, conducting lease sales,
authorizing exploration, and allowing
development and production. Since

1978, the purchase of an GCS lease,

standing alone, entails no right to

explore, develop, or produce oil ard
gas resourccs on the 0C8. . . . The
atated reason for this four part
division was to forestall premature
litigation regarding adverse environ-
mental effects that all agree will
flow, if at all, only from the later
stages of 0OCS exploration and produc-
tion."g/

In large measure, the 1976 and 1978
amendments litigation-avoidance mechanisms
rested on this division or staging of 0CS
projects.

1676 CZMA Amendments

The 1972 CZMA had not "providel(d] for
the problems that States began to anticipate
in connection with increased energy-related
activities in the coastal zone" and gave the
States "no part in any decision cencerning
development on the [OCS8!. . . ."8/ In 1978,
Congress addressed that deficiency by
amending the CIMA to require that the
programs developed under that statute
recognize the national interest in OCS and
other coastal-dependent energy projects.

At the same time, Congress clarified
the powers granted to States under the CZIMA
by providing that they cculd insist that the
exploration cr development/production
activities of OCS lessees were conducted in
a manner "consistent™ with their CIMA
programs: Subject to a limited review
authority by the Secretary of Commerce,
under the CIMA, States cen veto any
activities "affecting any land use or water
uses™ in their ceoastal zones to the extent

that they do ncot comply with the
provisions of their federally-approved
CZMA programs. Section 307(c){3)(B), 16
U.S5.C. § 1456(c) (3)(B). In making this
adjustment. to the statute, Congress
specifically rejected an amendment which
would have extended State CIZMA authority
to the leasing stage of the 0CS pro-
cess. 10/

The 1978 OCSLA Amendments

The 1976 amendments to the CZMA antici-
pated the restructuring of the OCS process
which resulted from the 1978 amendments to
the OCSLA. In Sections 11 and 25 of those
amendments, 43 U.S.C. §§ 1340, 1351,
Congress gave DOI explicit authority to
disapprove the exploration and develop-
ment /production stages, notwithstanding
the prior issuance of an OCS lease.
Moreover, recognizing that it is the final
development/production stage which
presents the first realistic threat of
harm to the environment, Congress reguired
DOI to publish a development-stage EIS at
least once for every frontier region before
approving development/production,

Section 25(e), and specifically empowered
the Secretary to disapprove this stage if
it presented an unreasonable threat of
harm or damage to the environment,
Section 25(h} (1) {D}.

The framers of Section 25 of the
OCSLA regarded it as Tone of the most
important provisions of the . . . amend-
mente."11/ The importance that Congress
attached to Section 25 was directly
related to the desire to aveid litigation
at the leasing stage of an 0OCS project:

"The failure te have such a mechanism

in the past has led to extensive

litigation prior to lease sales, when
onshore and environmental impacts of
production activity are not yet
known."12/

The 1978 OCSLA amendments alsc sought
to discourage litigation by creating
consultation opportunities for affected
State governmentg and others at early
stages of the OCS process. Congress added-
Section 18 toc the OCSLA, 43 U.8.C. § 1344,
which requires DOI to publish & five-year
schedule indicating its general plans for
0CS leasing. In addition to considering
a variety of environmental, geolecgic,
economic, and other factors, DOL is
required to receive "comments® from the
States, as well as other interested
parties, and give Congress an opportunity
to exercise oversight prior to DOI's final
approval of the program.

Section 19 was alsce added to the Act,
43 U.5.C. § 1345, reguiring DOI to abide
by "recommendations® from governors of
States affected by OCS5 leasing as to the
"gize, timing, or location™ of a lease
sale, unless the Secretary determines that
those renommendations do not provide for
ar adequate balance between State and
rational interests. Section 19 makes the
Secretary's determination in this regard
“final," subiject only to amn arbitrary or
capricious standard of review.

Finally, Section B{g) was added to
the Act, 43 U.S.C. & 1337{g), to deal with
the special problem of leasing federal 0CS



lands immediately adjacent te States’
submerged lands, where there are conmwen
*poole"™ or "fields" ir which both the
State and federa! government have a
proprietary interest. That this section
wag designed to avoid litigation at the
leasing stages is clear from its terms:
The Secretary is authorized to proceed
with leasing of an area pending consulra-
tion with the State as to a "fair and
equitable" disposition cof revenues from
federal leases involving such commorn pools
or fields. Bection 8{g)(3). Eheuld such
consultation fail, a federal court is
empowered to resolve this issue.

Section B(g) {4},

Thus, in a variety of ways, Congress
in 1976 and 1978 sought to anticipate anc
avoid disputes between the States, as well
as other parties, and the federal government
over OCS5 leasing. As it turned out, the
mechanisms adopted by Congress in thas
respect have not reduced litigation.

3. POST-1978 LITIGATION EXPERIENCE

Although, as menticned, a number of
the OC5 lawsuits preceded Congress' amenc-
ments of the OCSLA, the majority of the 30
or sc cases that have been filed in the past
10 years have come in the aftermath of those
amendments. The litigation posture adopted
by Massachusetts and an allied environmental
group in connecticn with Sale No. 42, the
first offering of tracts in the North
Atlantic, first revealed that the 1978
amendments might not reduce litigaticn in
the manner anticipated by Congress.

The Massachusetts suit was filed in
January 1978 just prior to the adoption of
the OCSLA amendments. The principal claim
made, at that time, was that DOI had erred
by authorizing the sale during the pendency
of those amendments: Plaintiffs argued that
the Secretary should have awaited passage of
the amendments, whose essential nature was
then known since comparable bills had passed
both the House and Senate, in order to
acquire new regulatory authority to protect
the Georges Bank fishery. The district
court accepted this argument, finding "a
violation of this duty in the Secretary's
permitting of sales to take place before
enactment of the legislation that would
authorize several important safeguards
designed to protect fishing."13/

The injunction entered by the court on
this theory was ultimately vacated as mecot,
after the passage of the legislation.l4/
However, plaintiffs did not thereafter
abandon their attack upon Sale No. 42, but
instead broadened it to allege new violations
of WEPA, the Endangered Species Act (E5a),
16 U.8.C. & 1531, and to introduce issues
under other federal statutes.l5/

The post-197B litigation surge of which
the Sale No. 42 case was merely a prelude
did not result from any newly discovered
evidence as to the risks of OCS leasing.
Even those plaintiffs who have traditionally
opposed 0CS leasing do not claim that the
increased data accumulated with additional
OCS leasing experience demonstrates that it
poses greater risks than were previously
suspected; the argument which they have
advanced in many cases is that, notwith-
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standing the accumulation of more
knowledqe about the process, we still do
not know enough to be assured that OCS
activities are as rivk-free as they
believe approupriate,

Similarly, technelegy does not explain
the litigation. There has been continued
imprevement in this regard aré continned
toughening ol regulatory standards to
ensure that 0OCS operations are conducced
in an envircnmentally sound manner,
Althouygh Secretary Watt received criticism
from many cucrters with respect to his
kandling of the OCS program, little, if
ary, of that criticism suggested a
loosening of government regulatior in this
respect.

Also, accumulating U.8, experience with
the CUCS pregram cannot explain an increase
in litigation. The Santa Barbara spaill
occurred in 1969, and ancother rmajor spill
occurred well offshore in 1970 as a result
of a pipeline rupture. From that date to
the present there have been no major oil
spills on the U.5. 0CS. [(Such spills have
ceecurred in foreign waters, most notably the
so-called Ixtoc or Campeche spill off
Mexico.)

Explanaticn for the litigation
explosion seems to lie elsewhere. Although
Secretary Andrus continuoed to be pursued
by those copposing North Atlantic leasing
and, indeed, suffered his entire leasing
program to be declared at least partially
unlawful in proceedinpgs instituted by
California, Alaska, and cothers, it was not
until Secretary Watt assumed office that
OCS litigation mushroomed to its present
proportions. This was not due entirely to
the more aggressive leasing policies
adopted by Secretary Watt, although zome
of the cases flowed from those policies ——
¢.d., the attack on Sale No. 76, the first
area-wide lease sale in the Atlantic.l&/

Many of the decisions which he made
that were later attacked in litigation
were merely ratifications of earlier
Flanning decisions made during the Andrus
years. For example, prior to leaving
office, Secretary Andrus had tentatively
decided to include within a Central
California leasing proposal sea-otter
habitat tracts which California argued
were inconsistent with its CZMA program
when Secretary Watt decided to lease them,
Similarly, Secretary Watt proceeded with
leasing in the Norton and St. George
Basins of the Bering Sea, at the same
scale that Secretary Andrus had previously
proposed, Moreover, the dispute under
Ssection Blg) that has led to three separate
lawsuits involving Louisiana and Texas
first arose in the Andrus years immedi-
ately following the passage of the 1978
amendments,

At least part of the explanation fer
the post-1978 litigation explosion is the
amengments themselves in the sense that
they articulated new legal requirements
against which DOI's conduct could be
challenged. For example, two attemprts
were made to enjoin all OCS leasing kased
upon new provisions added to Section 8(a),
43 U.8.C. § 1337(a), which directed the
Secretary to experiment with new bidding
systems to achieve the "fair market value®
goals of the statute, Twice it was



alleged, ultimately without success, that
Secretary Andrus was not making sufficient
progress with such experimentaticn to
achieve the goals cf the Act.17/

On two other occasions, States and
cthers invoked newly enacted Section 18 of
the OCSLL, which was designed to assure
States' early involvement in the five-year
planning process for OCS leasing, contend-
ing that the factors which it required the
Secretary to consider had not been ade-
guately evaluated.18/ Thus, far from
avoliding lltlgatlon n by giving the States an
early opportunity for input, adoption of
Section 18 merely gave them an earlier
litigation opportunity prior to the
leasing stage of an OCS proiect.

The Section B{g) suits filed by Texas
and Louisiana have already Leen mentioned.
Upnable to come tc arn agreement with the
federal government cn & "falir and eguit-
able™ division of revenues for the leasing
of tracts contiguous to those owned by the
States, Louisiana and Texas predictakbly
turned to the courts for injunctive relief
against lease sales.]9/

The Section 19 consultative process
ensuring that great weight be given to
gubernatorial recommendations with respect
to the "size, timing and location" of
leasing has on at least four occasions

prompted strongly-pressed claims for injune-

tive relief, Califernia and Massachusetts

have both claimed twice that the Secretary 5

failure to accept their recommendations, in

toto, constituted a violation of the statute

Justifying injunctive relief against all or
part of a iease sale.20/

Thus, the very provisions of the OCSLA
which Congress hoped would avoid litigaticn
have often provided the necessary legal
foundaticn for challenging OCS lease sales.
However, the most vivid illustration of the
failure of the OCS5LA amendments to achieve
their goal of reducing litigation are the
seven lease sales which were challenged
under the CIMA.

Several of those cases presented pure
issues of law which challenged, ultimately
without success, Interior's interpretation
of that statute as not applying to the 0CS5
leasing stage.21/ Others challenged the

4. ALASKA -~ THE CONSULTATIVE SCHEME AS
ENVISIONED

Because of its shape and size, the
State of Alaska is surroundec by abundant
QC5 acreage, DOI speculates that Alaska's
OCS contains 55% of all “promising™ OCS
0il and gas acreage.23/ Happily, the
Section 1% consultative scheme has
cperated in Alaska as Congress envisioned.

Sale No. 87 (Diapir Field/Beaufort Sea)

The most recent example of the operation

of the consultative scheme is Sale No. 87,
which was conducted on ABugust 22, 1984,
without litigation challenge. The absence
of legal controversy over the sale by nc

means implies a lack of serious environmental

issues. To the contrary, the Beaufort Sea
is the avenue through which an entire
population of endangered bowhead whales
passes in both spring and fall. Moreover,
Sale No. 87, the first area-wide cffering in

the Beaufort Sea, for the firet time involved

the leasing of tracts in the Eastern
Beaufort, which may be a bowhead whale
feeding area. The normal sensitivity of
conducting OCS operations which have the
potential to affect an endangered species is
heightened in the Beaufort Sea, given the
cultural and subsistence dependence of the
Inupiat Eskimo upon the bowhead.

Had Sale No, 87 been the first offering
in the area, litigation would have been far
mere likely. However, the lawsuits brought
against the first two Beaufort Sea
offerings, both of which focused upon
bowhead whale-related issues, 4id not
succeed, In North Slope Borough v.

Andrus, 642 73 SFE (BT Cir. 1960), the
court upheld the initial offering of

tracts in the Beaufort Sea, notwithstanding
Endangered Species Act and other claims,

by stressing Interior’'s continuing regula-
tory authority over OCS prejects at the
subsequent exploration and development/pro-
duction stages.

In North Slope Borough v. Watt, 20
ERC 1457 (D. Alaska 1984}, litigation
against the cecond Beaufort Sea lease sale
failed where the issues was the sufficiency

adequacy of the CIMA "consistency”™ determin- of exploration~stage measures to protect
ations made for OCS sales by Interior, prior the bowhead from the risks of an oil
to the Supreme Court's decision that the spill. The court held that those risks
C2MA does not apply to OCS leasing.22/ All were sc small that Secretary Watt did not
of these suits were based upon the premise abuse his discretion in allowing explora-
that the leasing stage itself is so signifi- tion in all but the two morths of the year
cant in defining the risks peosed by an OCS when the bowhead whale is in the immediate
project to the coastal zone that CIMA review vieinity of drilling rigs. Thus, while
of the leasing stage is required, 1In all the environmental issues presented by the
these cases, States rejected the view that sale were significant, the applicable law
the stage-by-stage division of an CCS was not favorable to potential plaintiffs.
preject accemplished in the 1876 CZMA and Beyond that, Secretary Clark, newly
1978 OCSLA amendments made it unnecessary to installed in office as the 5ale No. 87
have strict scrutiny of the environmental or leasing proposal was being refined, showed
coastal zone impacts at the leasing stage. great flexibility in his dealing with both
Thus, despite all of ite efforts to State and local officials., Even before
reduce litigation at the leasing stage of an given an official opportunity tc submii
0CS project, Congress did nct succeed in comments under Secticn 19 of the OCSLA,
achieving this geal. The rest of this paper Alaska's Covernor Sheffield advised the
will focus on onc aspect of the 1978 amend- Secretary that & significant portion of
ments, Section 19 of the OCSLA, tc illustrate the leasing area north and west of Barrvow,
the success and failures ot the consultative which was thought to have relatively low
process which it established, as weil as vil or gas potential, should be deleted
possible alternative Processafn, {rom the sale in the light of special
environmental risks. Secretary Clark
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announced before the Section 19 process
even began that the sale would be so
restructured.

Other factors plaved an important
part in aveiding litigatior. Both the
State and local govermnments had a signifi-
cant stake in the project., Leasing in the
Beaufort Sea has, in etfect, heen an
extension of on-shore leasing in Alaska
and off-shore leasing in hleskan waters.
The State has received immense revenues
from these lands; all Alaskans are aware
of the direct benefits that they receive
from oil and gas activities. Mcreover,
some of the lands which have been inveolved
in all three Beaufort Sea lease sales are
subject to a suit pending in the United
States Supreme Court which will adjudicate
whether they are owned by the federal or
state government. While every coastal State
has a Section B(g) interest in the leasing
of lands contigucus to those which it owns,
hRlaska has a special interest in Beaufort
Sea lands in the light of its title ¢laim,

The North Slope Borough, the govern-~
mental entity that spans North Alaska, also
will share in the economic success of
offshore leasing there, Unlike Massa-
chusetts, which has seen the infrastructure
for North Atlantic leasing placed in
neighboring Rhode Island {a State which
vigorously wooed the cffeshore industry), the
Borough has tax and economic benefits
associated with commercial development in
the Beaufort Sea. While the Inupiat
Eskimo, who constitutes the vast maiority
of the Borough's population, has a strong
interest in preserving the bowhead whale,
he also has an interest in the enhanced
governmental services and economic
activity that flow directly from offshore
leasing in the Beaufort Sea.

With the issues in this posture, it i=s
not surprising that the Section 19 process,
in which not only the Governcr but also the
North Slope Borough's representatives were
involved, aveided litigation. The lssues
between the two sides, following Secretary
Clark's early deletion of areas identified
by the Governor, focused upon the conditions
to be imposed on exploration in the Eastern
portion of the leasing area. The State and
the Borough desired to have a meratorium on
exploration there, pending the completion of
studies concerning the area's importance as
a feeding ground for bowhead whales.

Ultimately, that issue was resolved by
the adoption of language in the final sale
notice which advised potential lessees first
that Alaska would consider information
obtained from the pending studies when
evaluating whether subsequent exploration
and development plans are consistent with
Alaska's CZIMA program; and seccnd that DPOI
itgelf would consider the results of these
studies in determining whether to approve
exploration plans under Section 11 of the
OCSLA. Apparently, the State and local
governments were ultimately willing to
accept this outcome because of their percep-
tion that DOI was acting in good faith when
it stated that it would pay serious atten-
tion to these studies.
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Other Aiaska feles

The convord bhetweor Alaska and DGl with
respect to fale No. €7 is merely the rost
recent ci the Lccommodations made between
the two 1n comnection with OCS leasing,
in fale Nos, 7! (the second LDiapir
Field/Beaufort sale 1982), 57 {Norton
Bazir 1982}, 70 (§t. Gecrge BRasino 1983)
ard 83 (Navavin 1484}, Secretaries Watt or
Ciark engayed in fection 19 consultatior
with the State, thereby allaying its
concerns to a sufficient extent to avoid
State-initiaeted litication. 1In Sale
Ne, 71, this came about as a result of
Interior's recognition of at least some
elements cf Alaske's concern with respect
to a scasconal drilling limitation in the
Beaufeort Sea to protect bowhead whales.

In Sale Nos. 57, 70 & 83, the State's
principal concern of applving its CZMA
program at the development/production

stage of the project in connecraon with
pipelining of oil to shore was recognized by
DOI in the final sale notice.

These agreements between the State
and federal govermments did not, however,
wholly aveid litigation. Sale Nos. 71,
57, & 70 werae all the subidect of lawsuits
filed by local governments and environmen-
tal groups.24/ However, the absence of
the S5tate on the plaintiffs’ side of the
case made it impossible for them to mount
a full-scale attack upor the lease sale
(for example, by depriving plaintiffs of a
credible C2ZMA argument.) Moreover,
although difficult to assess, local
governments and environmental groups who
are reguired to attack an OCS lease sale,
to which the State's Governor has tacitly
agreed, may have their credibility dimin-
ished in the eyes of the court.

For whatever reasons, none of these
lawsuits succeeded: The claims of the
plaintiffs were entirely rejected in Sale
Wo. 71, In Sale No. 57, the district
court ruled for the defendants on the
merits; in Sale No. 70 the district court
granted plaintiffs an injunction against
the execution of leases {not the opening
ef bids} which was ultimately vacated when
relatively minor NEPA and ESA errors were
repaired by DOI. Perhapc shaped by the
lack of success of plaintiffs in these
cases, as well as the agreement by the
State as to its terms and conditions, no
plaintiffs filed an action to challenge
Sale No. 83.

5. MASSACHUSETTS AND CALIFORNIA; FAILURE
OF THE CONSULTATIVE FPROCESS

Massachusetts

In contrast to the cperaticn of the
consultative process with Alaska, DOI has
to date been unsuccessful in consulting to
avoid litigation with Massachusetts. Ewven
before the CCS5LA amendments of 1978 were
adopted, Secretary Andrus in late 1977
engaged in a Section 19-type process with
Massachusetts, pricr to Sale No. 42, the
first North Atlantic leasing proposal. At
the time, DOl acquiesced in virtually all
of the State's recommendaticns: 23 of the
24 near-shore and fishery tracts recommend-



ed by Massachusetts for removal from the
sale were deleted; the Secretary stated
that, although the GCSLA did not then
require it, he would require a development
phase impact statement priocr to authorizing
that stage of the Sale No. 42 project; and
the Secretary recognized the biclogical
significance of Georges Bank, as reguested
by Massachusetts, by adopting a fisheries
training program, by reguiring that all
equipment be indelibly marked to help
fishermen identify OCS operators whose
equipment fouled their fishing gear, and
by agreeing to limit the number of plat-
forms to minimize interference with
commergial fishing, The Jjudge who ulti-
mately adjudicated the Sale No. 42 case
conceded that "the Commonwealth made
requests of the Secretary, whe to the
limit of his ability under the law,
accommodated them."25/

Hotwithstanding these concessions,
Massachusettis, joined by an environmental
organization, filed suit tec enjoin Sale 42
in its entirety. Ultimately, this
litigation led to a 22-month postponement of
the sale.26/

Secretary Watt's experience with
Massachusetts was not significantly differ-
ent, In preparing for the second North
Atlantic lease sale (No., 52), he received
Section 1% recommendations from the State,
which urged the deletion of 7 tracts in
shallow waters said to be of high fishery
value, 41 tracts at the heads of submarine
canyons which the State identified as
important lobster habitat, and 50 deep-water
tracts far offshore to which the State
objected because of its concern as to the
adequacy of COCS technology. In response,
Secretary Watt deleted all seven of the
shallow-water fishery tracts and 34 of the
41 lobster-habitat tracts. He refused to
comply with the recommendation concerning
the 50 deep-water tracts, since he found
that OCS operations were already being
conducted in such waters elsewhere and could
safely be conducted off Massachusetts.

Again, dissatisfied with Interior's
pesition, Massachusetts filed suit to enjoin
Sale No., 52 in its entirety and was joined
in doing sc by essentially the same environ-
mental! groups that joinmed it in the Sale
No. 42 litigation. That suit ultimately led
to the cancellatiun of Sale No., 52, after
both the district and court of appeals had
declared a NEPA violation in connection with
the sale.27/

Sale No. B2 seems to be a replay of the
failure of Massachusetts-DOI consultation
urder Section 19, For this sale, Governor
Dukakis recommended the deletion of all
tracts lying in waters of 400 meters or
less, on the ground that these are fished
more intensively than the tracts in deeper
waters, as well as scallop tracts in the
"Northeast Peak.,” (Massachusetts did not
reiterate the opposition which it expressed
in Sa2le No. 57 to aeep-water tracts.)
Secretary Clark agreed to delete 12
Northeast Peak tracts ané 293 tracts within
the 400 meter ischbarh. However, he decided
to include 149 tracts in depths ovf 400
meters or less to which industry had
assigned a "high priority™ for exploraticn.
Dissatisfied with this éegree of compliance
with the State's recommendations, the
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Governor annour.ced on September 5, 1984,
that litigatior would be instituted to
enjoin Sale Wo. 82.28/

Cbviously, neither the Section 19
congsultative process nor other aspects of
the QOCSLA have avoided litigation in
connection with North Atlantic leasing.
The contrast with the Alaskan experience
seems explicable on several greunds:

First, all of the lands having even a
remote prospect for cil and gas
development in the North Atlantic lie far
cffshore; Massachusetts has no direct
financial stake in the revenues derived
from OCS leasing either by virtue of the
ownership of its own submerged lands or a
Section 8(g) interest in lands within the
three-mile contiguous zone.

Second, the Attorney General in
Massachusetts has independent authority to
sue irrespective of the wishes of the
Governor, and there is a strong tradition of
his invocation of that authority. Highlight-
ing this aspect of litigation with
Massachusetts, in the second stage of Sale
Mo. 42, after Governor King took cffice and
adopted a pro-development policy, the
Attorney General continued vigorously to
prosecute litigation against the sale,
This prompted the Governor to take the
extraordinary step of filing a brief
amicus curiae on behalf of the United
States zgalnst his own Attorney General.

Third, there is an extraordinarily
active environmental/fishing community in
Massachusetts, who strongly opposes OCS
leasing. These groups act through a
highly professicnal and apparently well-
financed environmental law firm. Their
readiness to file suits to enjoin 0OCS
sales may be a spur to the State to he
equally vigilant in protecting
Massachusetts' environmental interests.

California

Consultation between DOI and
California pursuant to the 1978 OCSLA got
off to a reasorably good start. The first
post-amendment sale, No. 48 (Santa Barbara
Channel), was revised in significant :
measure in response to California's
environmental cohcerns. This did not,
however, prevernt the State’s Land
Commission from joining in litigation to
enjoin the sale on the grounds that the
royalty provisions contained within the
leases would not generate fair market
value for the United States.29%/

The next episode of DOI-California
consultation ran aground as a result of a
change of administrations. 1In the early
stages of Sale No. 53 (the first offering
in the area Worth of Santa Barbara since
the 1960s), Secretary Andrus, in regponse
tc Governor Brown®s Section 19 recommen-—
dations, had agreed Lo delete the four
basins off Northerr Caiifornia, thus
restricting the sale to the Santa Maria
Basin off Central California. He had not,
however, agreed tc the Governor's recommen-
dations to delete approximately 20 tracts
in the Santa Maria Basin loceted adjacent
to the habitat of the "threatened”
southern sea otter.

Whenr Secretary Watt tock office, he
announced that he was reccnsidering



Secretary Andrus' deletion of the four
northern basins, thus giving rise to great
opposition to the sale in Northern
California. Although Secretary Waty
ultimately *deferred" offering the fcuy
northern basins, the State, provoked by

his reconsideration ot their leasing, sued
to enjoin the offering of theose Santa Maria
Basin sea otter tracts of which Covernor
Brown had initially complained.30/ The
injunction entered by the district court in
mid-1981, on the ground that their leasing
did not comply with the CZMA, was ultimately
vacated in January 1984, when the Supreme
Court held that the Act does net apply to
0CS lease sales.

Sale No. 68, involving tracts in the
Santa Barbara Channel and scuthward to the
Los Angeles basin, held a year later
cccurred against a background of mistrust
between both the State and federal govern-
ments, California recommended the deletion
of a number of tracts in Santa Monica Bay,
as well as some off Orange County, and DOI
determined to proceed with the sale
without deleting these tracts. Califernia
sued to enjoin the leasing of those 20-30
tracts to which it objected. An injunction
was granted on the same CIMA theory as the
one entered against the disputed tracts in
Sale No. 53.31/ Although the court's
injunction was ultimately set aside in the
aftermath of the Supreme Court's decision
that the CZMA was not applicable to the
leasing stage of an 0OCS project, those
tracts have not yet been separately
recoffered, although they may be included in
future OCS sales.

These three California cases were
instituted during the administration of
Governor Brown, When Goverhor Deukmejian, a
Republican with a mere pro-development out—
lock, came to office there was reason to
hope for an avoidance of litigation between
the State and federal governments. Moreover,
hy the time of the next California sale,

Neo. 73 (Central California), Secretary Clark
had replaced Secretary Watt., The Governor
and the Secretary reached an accommodation
as to Sale No. 73: a number of near-shore
tracts adjacent to the habitat of the sea
otter were remcved from the sale, pursuant
to the Governor's Section 19 recommendations.
Mcrecver, the lease stipulations recommended
by the Governor dealing with problems of air
quality, pipelining of oil to shore and the
like were imposed on the remaining leases.
Accordingly, the Governor's representative
and the Secretary signed a memorandum of
understanding that Sale No, 73 was proceeding
in a fashion that served the best interests
of the people of the United States and the
gitizens of California.

Nonetheless, the California Coastal
Commissicn {CCC), an independent agency
responsible for applying California's CZMA
program, sued to enjoin the entire lease
sale on the ground that it was not being
conducted in a manner consistent with that
program., The lower courts granted prelimin-
ary injunctive relief in this regard, but
Justice Rehnguist set it aside on an emergen-
cy basis32/ in an order that foreshadowed
the Supreme Court's then-imminent decision
in the Sale Mo. 53 case that CZMA programs
do not apply to the leasing stage cf an OCS
project,33/
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Thus, just as wilh Massoechusetts, the
fection 19 process has net avelded litigaticr
with Califorria. Many of the factors that
explain this failure in Mussachusetts are
also pregent in Califorria.

Although there is a streng il industry
presence 1n California {e.g., corporate
beadguarters for standard 011 cof Califernia,
ARCG, and Unicn}, there is an environmental
community in the State that is even more
active tharn that in New England. Additiovnal-
1y, the Santa Barbara spill experience has
left a particularly indelible mark ir the
State concerning the risk of GCS cperations
there, Finally, the CCC, at least while
armed with CIMA powers over the leasing
stage of an QCS project, alsc operates
witheut direction by the Gevernor.

ASSESSMENT QF MECHAMISMS FOR AVQIDING
LITIGATION

6,

The Section 19 process for receiving
and givirg weight to gubernatorial recommen-
dations has succeeded only in places like
Alaska, where State and local governments
have 2 direct stake in OCS leasing. Tt
has failed where there is an active
environmental community and less dircet
interest by the States in the wviability of
0CS projects.

However, before condemning this and
the other litigation-avoidance measures
adopted by Congress, it must be noted that
the six years of litigation experience
since the 1978 OCSLA amendments have in
large measure represented a period of
judicial refinement of the operation of
the 14978 OCSLA amendments. The holdings
of several appellate courtsid/ stressing
the stage-by-stage division cf an OCE
project and the desire by Congress to
postpone resclution of environmental
issues to the post-leasing stages may
account for at least some recent
diminution of litigation ~=- e.g., the
failure to attack Sale No. 83 iNavarin]
Sale No. 87 (Diapir Fielda/Beauforr Sea),.

The same observation is true of the
CIMA: Many of the lawsuits filed between
1981 and 19823 against 0OCS lease sales were
based wholly or at least in principal part
upon the claim that they had to be conduct-
ed in a2 manner consistent with CZM3
programs. Unless the CZMA is amended to
reverse the Supreme Court's construction
of the Act as not applying to lease
sales,35/ there will be no such OCS
leasing stage cases in the future,

Finally, the most recent decision of
the D.C. Circuit under Section 18, affirm-
ing, in full, Secretary Watt's ambitious
1982 leasing program by stressing the
discretion given to the Secretary at that
peint in the process, may have a chilling
effect on later Section 18 cases.3é/

There is another factor which may be
even more significant in pointing the way
toward an OCS leasing future which is less
litigioug than the ten years past. Aside
from two or three areas off BRlaska, DOIX
has now conducted lease sales in every
"frontier" region. Although some areas
have spawned litigation opposition to

or

so-called "re-entxy" sales -- e.,g,., the
second, third, etc., offering -- the



general history of OCS leasing litigation
has been that the greatest controversy is
stirred by the first cffering in a reqion.
Oftentimes, exploration following that
offering ‘s unprowising -- e.g., North
Atlantic, mid-Atlantic, South Atlantic,
Gulf of Alaska =-- and this experience may
cause affected States and local communities
to view the reoffering of acreage with

less alarm.37/

Even though as one surveys the future
it appears likely that OCS leasing litiga-
tion may abate, it remains worthwhile to
survey decisional mechanisms from the
perspective of litigation avoidance.

The Section 19 Balancing Process

The scheme articulated in Section 19
of the QOCSLA, where balancing authority is
ultimately vested in the Secretary of the
Interior to determine whether tc proceed
with OCS leasing, represents a codification
and refined articulation cof the earlier
balancing responsibility assigned to the
Secretary by the 1953 OCSLA. Moreover,
is the same type of authority generally
exercised by executive and administrative
officials charged with implementing a
federal program: 7The decision-maker is
required to conesider all relevant factors,
both affirmative and negative, bearing upon
the activity for which he or she has respons-
ibility.

In many instances, of which 0CS leasing
is clearly one, most of the factors that the
decision-maker is required to balance are
non—quantifiable, while a few can be reduced
to dollar and cent wvalues. The courts have
clearly recognized with respect to OC3
leasing that, in these circumstances, the
Secretary has significant discretion in
deciding whether to proceed with a particular
leasing program38/ or a particular lease
sale.39/ This discretion is emphasized in
Section 19 by the recognition that the
Secretary's decision with respect to an OCS
lease sale ig "final” subject to judicial
reversal only if "arbitrary or capricious.”
43 U.8.C. § 1345(d).

This is not to say, however, that the
decigion is wholly discreticnary. There are
significant constraints imposed by a variety
of legal requirements on the exercise of
that discretien,

NEPA requires an analysis cf the
impacts of an OCS project at its inception
and the alternatives to it. This constraint
insures that the Secretary makes a well-
informed decision.

Section 19 addresces the substance of
the balancing process, In directing the
Secretary to accept the recommendations of a
Governor concerning the "size, timing or
location™ of leasing, unless the Secretary
determines that those recommendatious do not
provide for a proper balance between State
and federal interests, the sectlon creates &
rebuttable presumption that Governors'
recommendations comport with the public
interest.

A substantive limitation is imposed by
the ESA. This statute is applicable in many
0CS leasing cases: endangered whales in the
North Atlantic; threaiened sea ctters off
California; endangered whales and other
species off Alaska, It provides that no

it
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federal activity shall jeopardize the
continued existence of any endangered cr
threatened species, Once it ins determined
that an activity will create such jecpardy,
it may not proceed, absent entrvacrainary
action by a cabinet-level committee to
exempt the activity from the ESA.

A final constraint which the lower
courts had applied to OCS leasing but the
Supreme Court has removed, was the reguire-
ment to conduct lease sales in a manner
"consistent™ with State CZMA programs.
There are now pending in Congress several
bills which would everturn the Supreme
Court's decision and subiect lease sales
to the CZMA, Prior to the Supreme Court's
decision, the lower courts had nhot yet
refined the nature cf the CIMA constraint on
leasing, The Ninth Circuit had indicated
that the Secretary had a good deal of
flexibility in complying with CZMA prog-
rams,40/ while a district court in
Massachusetts had read the Act as imposing
far stricter limitations upon the
Secretary.41/

Given the many constraints on leasing
decisions, a State or other party dissatis-
fied with a particular OCS leasing proposal
has recourse to a variety of litigation
claims. These claims typically present
conventional issues for the court, since
they are concerned largely with the
procedural requirements of law -— e.g.,
was the EIS properly prepared; did the
Secretary correctly weigh the Governor's
recommendations., The arbitrary and
capricious standard of review means that
all but a few of the more activists judges
will avoid investigation of the substance
of the policy decision underlying the
leasing proposal,

Moreover, the issues which have been
presented in past OCS leasing cases allow
completion of the judicial review process
with relative speed and inexpense. Most
cases are rcsolved in a matter of weeks in
the district court and get expedited
treatment in the appellate courts; often
the litigation process from ctart to end
is completed in a year's time.42/ Because
these cases are tried on the record
compiled before DOI, rather than on new
evidence submitted in court, there is
rarely any discovery, and the issues can
therefore he framed for a court simply on
the basis of legal memoranda and cral
argument.

In sum, the balancing process as
embodied in Section 1% has not aveided
litigation, but the judicial process that
has been reguired is relatively efficient.
It is alsgo important to note that each of
the judicial resclutions of these disputes
does more than settle the issue at hand.
Collectivelv, the 0OCS leasing decisions
constitute a coherent body of law, which
adds gloss to the statutes and serves as
quidance to potential disputants in the
future cencerning the scope of the issues
which might be presented by future leasing
proposals. ©Other, less formal dispute-
resolution processes tend to be ad hoc and
would not generate principles with the
same authority as the judicial decisions
that emerge from OCS leasirg litigation.



Bargaining

As an alternative to the decisional
technique contained ir Section 19, consid-
eration could be given to creating a
bargaining process.

One possibility would be tc restructure
Section 19 as an explicit bargaining, rathex
than a consultative, process. As the
experience with Massachusetts and California
shows, presently States cften have their
Section 19 recommendations granted in
substantial part, but nonetheless sue DOI if
they are not adopted in toto. 0DOI
frequently finds itself in the position of
having acceded, in substantial part, to
State demands without avoiding litigation.

I1f, however, DOI were authorized by
Section 19 to grant a State's recommendation
with respect to lease-sale design from a
bargaining posture -- i.e., grant State
recommendations only on the condition that
the State not sue —- States like
Massachugsetts and Califeornia would be
confronted with the choice of accepting
substantial, albeit not complete,
concessions from DOT without suing to
challenge a lease sale, or, alternatively,
instituting litigation and putting at risk
those concessions.

Another possibility would be to require
State consent to OCS leasing and federal
consent to important State activities to be
used as the guid pro quo for the veoice given
the States in the OCS process. If, for
example, DOI consent were required for
implementation of certain (or perhaps all)
aspects of a State CZMA program, it might be
possible to set up a bargaining arrangement
between the State and federal governments
where CZMA and OCS leasing considerations
were settled in a comprehensive negotiation
to the satisfaction of both the State and
federal governments.

However, even if conditions could be
created for a viable bargaining process
involving the States (as well as their local
governments), there would remain the very
live potential of discatisfied elements of
the public, who could seize upon NEPA, the
ESA, or other statutes to attack an OCS
leasing proposal. While their suits might
be less credible if not joined by the State,
the existence of this litigation potential
means that even a perfect bargaining
arrangement between State and federal
governments would not keep all OCS leasing
proposals out of the courts.

Assign States the "Leading" Role irn
Sale Design

Until the Supreme Court exempted OCS
leasing from CZMA program compliance,
California and other States took the view
that that statute permitted them to play a
"leading" role in the determination of 0CS5
leasing based upon their construction of the
terms of their CZMA programs. At least as a
theoretical matter, the Congress could
decide to invest the States with such
authority. If it did so, it would, of
course, negate the possibility of State
lawsuits against OCS lease sales, although
there would still remain the possibility of
environmental group suits attacking the pro-
development decisions of some coastal
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States.

However, the benafits ot 0OCS leasing
are natiopnal in scope: OCS oil and gas is
distributed throughout the United States to
inland, 25 well as cuastal consurers;: the
berefit of developing additional demestic
cil and gas rescurces to prevent dependence
upon foreign exporters of hydrocarbons 1s a
national security qoal; the fiscal/monetary
berefits of reducing the ocutflow of dollars
for foreign oil imports are also matters of
national concern. States plavine 2 “leading®
role in OCS sale design might ignore or
depreciate these interests and instead give
predominant weight to local cocrcerns.

Shared Lecision~Making

The coal leasing program offers
another model for resclving conflicts
between State and federal governments cver
energy development, There, Regicnal Coal
Teams (RCTs), comprised c¢f federal and
State officials, evolve coal leasing
proposals., Essentially, POI specifies the
amount of coal which it desires to lease
at a particular time within a large
region. Since there is an abundance of
readily assescable western coal, the RCTs
then review potential mining sites and, on
the basis of environmental and cther con-
cerns, determine which sites should be
ingluded in a lease sale to meet DOI's
geal. Although there has not been a
wealth of coal leasing experience to draw
upon for conclusions as to the success of
this leasing technique, it is notable that
the controversial Wyoming-Montana Fower
River coal lease sale, which took place in
April 1982, proceeded without judicial
challenge by either state, (An Indian
tribe and envirconmental groups did,
however, sue to invalidate that sale cn a2
variety of grounds.}

The suitabhility of the KCT approach
for OC5 leasing is problematic. Unlike
coal, where there iz an abundance cof the
resource and, prior to a lease sale,
substantial knowledge as to the amount of
reserves located on a given tract, pre-
leasing decisions as to OCS development
are based on assumptions of scarcity and
ignorance as to the location or amount of
reserves. Even in the Gulf of Mexico, let
alone the frentier areas, there is no
agsurance that the exploration of a
particular area will locate any oil or
gas. Therefore, the approach of having
DOI designate a desired level of new
reserves and using State-federal teams to
pick the tracts necessary to make up those
reserves isg unrealistic.

It is alsoc noteworthy that the
avoidance of State suits as to coal
leasing may well be explained by the 50%
share which States receive of bonus bids
on ¢oal leasing projects, Thus, were an
RCT-approach used on the OCS, under the
present revenue arrangement whereby the
federal government keeps 100% of the
proceeds, there is no assurance that
coastal States would net litigate to
prevent lease sales off their shores.

Arbitration

Another approach would be not to



assign decisional responsibility to either
POI or the State, but instead to locate it
in an arbitration tribunal, which would
receive input from DOI and the States, and
then decide how the balance of energy
develeopment versus environmental costs
should be struck.

The greatest difficulty with this
approach is deciding whom should be
invested with such decisional responsibil-
ity. If it is still to be left in the
Executive Branch of the federal government,
presumably the office of the President or
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ARE THERE WAYS TO IMPROVE QONFLICT RESOLUTION
O THE OQUTER OONTINENTAL SHELF?

Sarah Chasis

Natural Resources Defense Council
122 Bast 42nd Street
New York, NY 10168

There have been unprecedented conflicts in
recent years over the ©0il and g9as leasing
program. While the existence of potentially
competing interests is, I believe, always going
to insure that there will be comflicts, I
believe that there are ways that the intensity
of these conflicts, which has reached a fever
pitch recently, can be diminished. To improve
conflict resolution on the OCS, there needs to
be a sense that the people affected by the
program have a real say in the leasing decisions
that are going to affect them, and that the
federal government is operating fairly in the
way it is balancing enwironmental and coastal
state interests with development interests,

The current leasing program, as adopted
originally by Secretary Watt and as it continues
to be implemented by Secretary Clark, is
perceived to consistently elevate industry
interests over envirommental and coastal state
concerns. I believe government must act to
restore greater balance to the leasing program
and give those with significant interests at
stake a more meaningful role in the process.
Unless this is done, it will be hard to improve
conflict resoiution on the OCS, T do not
believe any amount of mediation, negotiation, ot
other conflict resolution technique can overcom?
some of these underlying problems.

1 do not think the existence of conflicts in
and of themselves indicates a need for change or
improvement. There are legitimabe interests
that will always be in conflict over the leasing
program. These interests include: the national
need for more rapid exploration of domestic oil
and gas reserves and for generating maximmem
federal revenues to help balance the federal
budget; other economic uses of the sea, such as
commercial fishing which may be adversely
affected by drilling; protection of endangered
species; and the protection of coastal areas
which can be affectad by the offshore
development and the related onshore
consequences. Conflict hetween these interests
often indicates a healthy and necessary working
out of different viewpoints.

in the OC8 area, however, recent controwersy
has been unprecedented, This controversy has
resulted in an enormous amount of expensive and
time-consuming litigation, leasing delays, and
lease sale cancellations. (I disagree with the
position taken by Mr. Bruce in the pravious
paper on the question of the expenses of
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litigation. He has minimized those expenses
significantly for some of the stakeholders. For
Exxon and API and some of the oil companies, the
costs may be small, but I don't believe they are
insignificant for the govermment and certainly
not for the envirormental community.) Indeed,
the intensity of OCS controversy has led
Congress to intervene in a rather extraordinary
fashion. In an unusual step, they have
restricted leasing for the last several years.
Consedquently, it would appear that the leasing
program is ripe for an examination of whether
conflicts can be reduced without sacrificing the
legitimate interests of those involved.

To understand whether and how conflicts can
be resolved or reduced, it is useful to examine
the nature of the conflicts, the reasons
under lying them and then to address the means
for reducing them. Since 1982, there has been a
tremendous increase in the level of conflict
over the OCS program. This is evidenced by the
increase in the number of lawsuits that have
challenged both the overall Eive-year leasing
program and the individual lease sales. 1In the
short time since the current leasing program was
adopted in July, 1982, 8 of the 18 scheduled
lease sales have been challanged on
environmental grounds. This compares with 5
challenges on environmental grounds to the 20
sales scheduled in the 4 years prior to the
adoption of the Watt program and following
passage of the 1978 OCS Lands Act Amencments.

Overall, 12 coastal states have been
involved in challenges to the current leasing
program: Alaska, Washington, Oregon, California,
Texas, Louisiana, Florida, Virginia, Marylanq,
New Jarsey, New York and Massachusetts. Some
states have challenged the entire leasing
program, some  individual lease sales. Some
states have challenged both. This litigation
has led ko some leasing delays, cancellation of
two lease sales, and a ¢loud over the status of
cartain leases issued. In fact, there was a
recent decision in the 9th Circuit Court of
Appeals, handed down almost two years after the
lease sale had been held, holding that an
impor tant section of the Alaska National
Interest Lands Comservation act (ANILCA) had
been viclated. This throws a cloud over the
legitimacy of those leases that were issued
almost two years ago, as well as leases issued
for other Alaskan OCS areas.



In addition ko the unprecedented amount of
litigation in recent years, Congress has
intervenad in a highly extraordinary manner to
restrict leasing activities, For this fiscal
year, 46 million acres of the OCS off New
England and California have been put off limits
to leasing through September 30th, 1985, ALt
that time the ban may again be extended. Up
until a few years ago, Congress had never taken
such an action with respect to OCS leasing,

I believe that the unprecedented conflicts
are due principally to the extreme leasing
program which was adopted by Secretary Wakt and
continues to be implemented insome modified
form by Secretary Clark. In July 1982, then
Secretary Watt adopted a program to offer
virtually the entire OCS, almost one hillion
acres, to the oil industry for lease over a
five-year period. One billion acres is an area
equivalent to roughly half the size of the
continental United States. It represents 25
times the acreage made available for lease in
the entire history of the program, from 1954 to
1980. Areas on the schedule include some of the
world's most productive fisheries, such as
Georges Bank off New England and Bristol Bay in
Alaska, as well as some of the natim's most
scenic and recreationally important coastlines,
such as the Big Sur Coast off California and
Florida's Gulf Coast.

A key part of the five-year program was the
revamping of lease sale procedures. Priar to
Mr. Watt's kenure, lease sales were held under a
tract nomination process whereby the department
and industry experts nominated promising
offshore tracts which were then offered to
industry in competitive bidding. These sales
typically imvolved one-to-two million acres.
When former Secretary Watt came to the Intecior
Depar tment, he corverted the system to an
area-wide process under which the department
began placing huge areas -- tens of millions of
acres -- on the auction block at one time. I
belietve that it has been this process of
area-wide leasing and the department's refusal
to significantly modify it that is at the root
of the controversy surrounding the current
program

There are a number of sericus problems in
the area-wide leasing approadh. From an
ervirommental standpoint, first is the fact
that, with s0 much acreage being offered so
fast, a meaningful assessment of envirommental
impacts is impossible. For example, one sale
scheduled for November of 1985, off Florida's
coast, covers an area greater than the combined
sige of Maine, New Hampshire, Vermont,
Massachusetts, Comnecticut, Fhode Island, and
New Jersey. The enwironmental impact statements
prepared on such huge areas are extremely
general, to the point of being meaningless.
Indeed, the Federal Cowrt in recently enjoining
Sale 82 off New England found that the EIS that
had been prepared on 25 million acres failed to
meet the requirements of the National
Envirormental Policy Act.

Second, the enormous size and accelerated
pace of the lease offerings also make State and
local planning extremely difficuilt, State and
local governments feel unable to cope with the
massive and frequent leasing proposals off their
shores which seriously dilute their ability o
comment on and participate in the lease sale
preparation process. In addition to
envirormental concerns, there are very serious
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aconomic issaes thabk have been rvalsed about
Area-wide leasing.  According to the Interior
Depat tnent's own Cigures, the avecage boous bid
paid by an oil company to the Federal government
for the right to deill nas deopped by
approximately 75 percent since the advent of
area-wide leasing. 1In the 4 years peior to the
intexduetinn of area-wide leasing, bonus bids
averaged $2164. 1In the [irst 10 awrea-wide
sales, bonus bids averaged a meagre $552 per
acre, The oil i1adustry and the administration
argue that area-wide leasing is not responsible;
they point to the drop in oil prices in recent
years; they argue that the tracts heing offered
are in deeper water and contain poorer
prospects. But in a very sophisticated and
detailed economic analysis that was done for the
state of Texas, it was shown that bonus bids
declined independently of the drop in oil prices
or other factors such as leasing in Jdeeper
water, T[ndeed, the experience of area-wide
leasing has 1led the Governor of the state of
Texas, a state traditionally known for its
pro-leasing stance, to say "I am persuaded that
area-~wide leasing has already cost America
billions of dollars. 1 am persuaded that
represents an unconscionable windfall for the
oil and gas industries at the expense of the
average taxpayer".

In addition to concerns about the substance
of the program itself, conflicts have peen
generated about the department's implementation
of the program. The government has acted to
exciude coastal states from a significant role.
In aidlition it has continuwally elevated industry
interesks over environmental concerns. With
respect to coastal states, the Interior
Department refused to apply the requirements of
section 307({c) (1) of the Coastal Zone Management
Act to the lease sale stage; the department’s
position anfortunately was upheld by the United
States Supreme Court earlier this year. 1 might
add that that decision raises concerns not only
about offshore oil leasing but the applicability
of section 307(c} (1) of the Coastal Zone
Management Act to other types of federal
activities that are carried out beyond the
state's three mile limit.

Second, the other principal mechanism for
state input into the lease sale process, which
is Section 19 of the OCS Lands Act, has proved
relatively ineffective. Interior has repeatedly
rejected state recommendations for tract
deletions and lease stipulations. Sihce the
standard for judicial review is whether the
Secretary's rejection of a state's
recommendation was arbitrary and capricious, it
is extremely difficult Ffor a state to overturn
the Secretary's decision.

As a result of its actions, therefore, the
Interior Department has effectively closed the
states out of the process, I think this has, in
fact, helped to generate tramendous coastal
state resistance to the current leasing
program. When Secretary Clark replaced Mr, wWatt
last year, he pledged to work with the states to
address some of their worries, by dropping areas
where envitoomental concerns outweigh energy
potential. While it is true that Secretary
Clark has made a concerted effort to quiet the
vaters, whether that effort will continve
post-election remains a question, 1In addition,
to date, compromises have generally been made
only where there is thought to be little or no
oil., However, when oil interests conflict with



fishing, tourism, or other renewable resource
interests, the department has consistently
refused to compromise, For example, in the
recent Sale 82, the department refused to remove
840,000 cut of over & million acres on Georges
Bank which were of concern to the state of
Massachusetts because of important ishing
resources in the area.

There is still an overwhelming perception
that the leasing program is designed to provide
oil companies with the greatest flexibility and
corvenience, while giving insufficient attention
to the interest of coastal states, fishermen ard
erwirommentalists, The federal government
requires & minimal showing of industry interest
before rejecting state recommendations for
deleting a tract. For example, in the recent
Georges Bank sale, the Secretary of Interior
insisted on keeping the 840,000 acres in the
sale because of alleged high industry interest.
Tt then turned cut that ot a single oil company
submitted a bid on these tracts, nor on any of
the other six millioa acres offered. I think
that really draws into serious question the
adequacy of the Interior Department's procedures
for effectively evaluating industry interest and
balancing those interests against environmental
concerns,

I've discussed the intensity of the
conflicts ard some of the reasons driving these
conflicts over the leasing program. 1'd like
now to give my views on ways to reduce conflicts
without sacrificing legitimate concerns of the
var icus interests affected.

I believe there needs to be a greater sanse
that the governmen:t is operating the program
fairly and in a fashion that is responsive to
the legitimate interests of affected parties.
To this end, a more balanced program needs to be
adopted which better reflects environmental
concerns; and those coastal states which are
significantly affected should be given a more
meaningful role and the funds to plan for and
mitigate the effects of OCS development, These
changes are needed to provide a climate mote
amenable to conflict resolution., I do not think
conflict resolution technigues such as mediation
and negotiation can make much of a Jdifference
unless these, more basic, changes occur. Many
of these steps could be taken by a willing
Secretary of the Interior. The secretary could,
under existing law, abandon area-wide laasing
and return to the former tract nomination
process, or a modification of that process, thus
alleviating much of the envirommental and
economic concern about the current program.
Again, under existing law, the sectetary could
give greater weight to state recommendations
both in the development of the five-year program
under Section 18, and in the pre-lease sale
process preceding individual lease sales.
Alternatively, the framework of existing law
could be modified to Eorce more of a balance on
the secretary, and limit his ability to ignore
ervironment and state concerns. This could be
done through modifications of Sections 18 and 19
of the OCS Lands Act and by amending the Coastal
Zone Management Act t¢ restore consistency at
the lease sale stage. T do not think you need a
major overhaul of the Sections 18 or 1%, hut T
think that the reguirements for the secretary's
acceptance of state recommendations could be
tightened up so that it would not be as easy for
him to simply reject them, and for that
rejection to be essentially immune from judicial
review.
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In light of Secretary Watt's tenure and his
demonstration of what an insensitive and extreme
secretary can do under existing law, it is
certainly our preference to see these
modifications imposed by Congress rather than
leaving the process to the good will of the
current secretary whoever that may be.

Finally, much of the conflict over OCS
leasing could be reduced if the administration
actively supported federal funding of state
coastal zone management programs, and 005
revenae sharing, instead of opposing both, as
has been the case to date. The OCS revenue
shar ing legislation that was seriously
considered by the last Congress would have given
a percentage of the federal revenues from
leasing to coastal states. Passage of such
lagislation would increase trust and support for
the government's leasing program inmeasurably,
by increasing the ability of coastal states to
plan for and mitigate the impacts of offshore
activities,

Fraw the environmental point of view, of
course, we feel it is very important that OCS
revenue sharing be linked to state coastal zone

t and not just be a giveaway and a
buyoff to the states,

Mr. Bruce's paper projects a rosy future
ahead in terms of reduced litigation, I think
that is overly optimistic. There will oe
continuing litigation at the lease sale stage,
especially those irwolving huge aceas. I also
think there is going to be litigation over, for
example, the state refusals to certify
oconsistency under Section 307(c) (3) of the
Coastal Zone Management Bct or the secretary's
override of a state refusal to certify
consistency under that same section. There will
alap be challenges to actions taken by the
Secretary of the Interior under the OCS Lands
Act in approving exploration and particularly
development and production plans.

In conclusion, substantial changes are
needed in the S-year- leasing program and in the
process for providing coastal states and
environmental input into that program if we are
to see a reduction in the present high level of
conflict over OCS leasing.






NEGOTIATION OF OCS CONFLICTS: THE MEDIATOR'S PERSPECTIVE

Alana §S.

Knaster

Mediation Institute

The negotiations between the comm-—
ercial fishing industry and the off-
shore oil industry in Central Calif-
ornia pose a complicated set of tech-
nical and pclitical questions that
are not easily answered. Although
there has been remarkable progress
at the negotiations table in resolving
pieces of the conflict puzzle, one
cannot advocate replication of this
process until the final agreement
is signed, ratified and implemented.
Nevertheless, it is worthwhile to
identify how the issues have been
categorized; to describe, within the
bounds of confidentiality, the
solutions negotiated; and to analyze
some of the mediation approaches
applied to resolving each demand
category.

At their first caucus, the fishing
industry generated a list of four
problem categories that had to be
addressed if they were to engage in
a negotiations process:

-=- communications

-- traffic and maneuverability

—— loss of fishing opportunity

-- perceived damage to the
rasource

The ©il industry proposed to
sstablish a Liaisen Office to facilitate
improved communications on potential
at-sea conflicts and on propesed
expanded oil operations. The Liaiscn
Office could serve as a place to do
business with individual fishermen.
The concept appealed to the fishing
industry; they were frustrated
with the oil industry bureaucracy to
resolve problems and believed the comm-
unication or Liaison Office could help
prevent conflicts. The design of this
liaison office: staffing, scope of
work, governance and funding became
the first teopic of negotiations,

Traffic conflicts and maneuverabil-
ity problems resulted from both geo-
physical exploration activity and the
more routine supply vessel service
to platforms and construction sites.

Fishermen conmplained that they often
had to move traps and nets or outmaneuver
the various oil vessels to continue fishing
productively or avoid damage to gear.

The ©il vessel operators complained of
the cost of changing course or work stop-
page to accommodate fishermen. The geo-
physical at-sea conflicts were assigned
to the Liaison Office to handle. Daily,
routine traffic required establishment of
vessel traffic lanes. Since both indus-
tries agreed to the concept, they assigned
preparation of the map to the Liaison
Officer {(who had been hired in Octocber,
1983} and to a knowledgeable fisherman.
The negotiations team focused on amending
drafts of the map as proposed chanhges
filtered in from fishing organizations,
individual 0il companies and supply

boat companies.

Loss of fishing opportunity had Lheen
the key issue raised by the fishing
industry in the State of California’s
administration of the Coastal Act. Vocal
fishermen argued that the placement of
drill rigs and permanent structures cn
prime fishing grounds displaced fisher-
men and caused severeeconomic hardships
as they sought new, equally preoductive
fishing areas. In addition, fishermen
from the diverse ports testified that
seismic blasts during gecphysical research
activity caused fish to disperse. Not
only did they go off bite for the immediate
time period, but often fishing was inter-
rupted for several consecutive days. Loss
of fishing opportunity was often equated
with increased costs per unit effort.

This issue was bifurcated during the
negotiations. Fish dispersal was assigned
to a sub-committee with seismic expertise
and loss of opportunity from oil production
became the last issue addressed at the
negetiations table.

In theiy list of concerns, fishermen
focused on the potential harm they believed
was occurring to the resource both by
drilling muds and repeated seismic blasts.
Because resolution of these controversies
involved both state and federal agencies,
it was not considered by the main neg-



otiations team, but referred to a special
committee and assigned representation
from each industry.

THE LIAISON OFFICE

The Liaiscn Office was the first acc-
omplishment of the inter-industry neg-
otiations in Santa Barbara. It serves
as the peint of contact for both indust-—
ries for information on ongoing activities,
The Liaison 0Officer keeps confidential
records of where fishermen fish and when
notified of contemplated oil activity,
immediately contacts both sides to pre-
vent damage to gear, arrange alternate
plans tc prevent at-sea conflict or
facilitate direct commuinication on pro-
posed POE's prior to public hearings.

The Liaison Officer alsc assists fisher-
men in filing claims should damage occur.

The Liaiscon Qffice is unique not only
in promoting inter=-industry communication
and accommodation on controversial issues,
but as an example of innovative financ-
ing and governance of a conflict resolution
mechanism. The Qffice is governed by an
eight member committee, four oil ard four
fishing representatives. Financial support
is given by an ©il consortium to this
Joint Committee which in turn administers
the funds. All decisions are made by
unanimous vote. One party has a greater
ability to pay; the second had developed
trust and respect through good faith
bargaining with its opponent. Thie
complicated funding and decision-making
mechanism was deemed so successful by
each industry that they utilized it
again later on in the negotiations for
a jointly sponsored economic research
project.

VESSEL TRAFFIC MAP

The vessel traffic map consists of
carefully delineated corridors between
key points on the California coast and
permanent oil structures. The cil industry
has agreed to ensure cooperation from its
members and contractors. The map config-
uration required considerable compromise
on both sides, since more circuitous routes
coat additional sums for fuel, etc., to
the oil industry and because the fishing
industry hesitated to give up any more
territory to oil activity. But com-
pliance with the map and self-policing
was seen as a solution to both gear damage
and maneuverability problems. Changes
to the map are to be considered every
gix months and re-negotiated. To date,
special emergency reguests have been
received and handled by the negotiations
committee.

FISH DISPERSAL STUDY (LOSS OF OPPORTUNITY)

The figh dispersal issue is a sci-
entific issue with economic ramifications
and regquired special handling in the neg-
otiations. First, the negotiations were
expanded to include two state agencies
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and two federal agencies, each with either
permitting authority for geophysical sur-
vey activity or resource protection
mandates. While the dispute aver impact
remained a two-industry problem, the
industry acknowledged that resolution
of their dispute would require extensive,
costly scientific research and if there
was any actual behavioral effects con fish
by seismic blasts, the agencies would
be required to alter their regulations
in some manner. The four agencies, because
they recognized the need for their inveolve-
ment on this issue, and because thelir
leadership saw the advantages of inter-
governmental cooperation to avoid dup-
lication and future inter-agency conflicts,
agreed to participate as equal voting
members. This Fish Dispersal Steering
Committee decided to convene a panel of
mutually acceptable scientists to answer
two key gquestions:
Was there sufficient evidence to
warrant studying the possible effects
of seismic blasts on fish dispersal?
1f so, how would one do a practical
study to measure the pessible effects?
The Steering Committee has been meet-
ing for eleven months and has negotiated
the following:
-- parameters of the issue to hLe
addressed
-- membership of a scientific panel
to review the problem posed
{balanced by discipline and
by expertise on a given fish
species)
of the panel and design of
a three day workshop
of an RFP incorperating panel
recommendations on how to
conduct a study
-- selection of a contractor to do
the study
The contractor expects to begin his
research in September, 1984, and will
present his final report by December,
1984, to all the members of the Steering
Committee.

-- duties

-=- design

EGGS AND LARVAE (DAMAGE TO THE RESOURCE)

considerable
there is any

Similarly, there is
controversy over whether
impact by seismic blasts on undeveloped
fish eggs and larvae and therefore on
the future of the resource. Because this
issue again went beyond the purview of
the two industries and because two agencies
in particular had regulatory responsibility
to protect the resource, this issue was
referred to a multi-agency and industry
committee. The process utilized for
examining the fish dispersal problem was
deemed so successful from both a scientific
and political perspective, that the parties
decided to form a separate committee to
address this issue, but replicate the
process. They once again insisted that
consensus decision-making, although tedious
and time-consuming, was the most effective
approach in attempting to resoclve these
controversies.



MITIGATION STUDY (LOSS OF FISHING
OPPORTUNITY)

Mv discussion of this last issue
shall pe brief. First, the negotiations
on this subject are at a very sensitive
point and second, the approach agreed to
for resclution of this question is still
confidential. It is significant to
mention that the industries have agreed
on a methodology for defining the para-
meters of this perceived problem and
for designing econcmic predictor models.
Whether a solution exists that is prac-
tical and mutually acceptable is unclear.
Futhermore, it is uncertain whether at
this time a solution can be generated
without participation of government in
some capacity.

POSSIBILITIES FOR FUTURE CONFLICT
RESOLUTION EFFORTS

Despite the uncertainties of the
ultimate success of this total negotia-
tions effort, there are some conclusions
that can be drawn from this experience
and recommendations on their future appli-
cation that are valuable.

1. The negotiations process has
the effect of opening channels of comm-
unication between disputants that were
not formerly available and which have
the tendency to reduce overall tensions
and prevent ncw problems from arising.
This may occur because the parties become
personally familiar with one another or
because they wish to keep the bargaining
environment conducive to settlement.

Often interim issues emerge
that are not on the table at the onset and
these can be handled through negotiations
because the process is in place and the
parties feel comfortable using it. This
happened repeatedly in Santa Barbara.

2. The process established for
addressing rescurce gquestions (fish
dispersal) already has served as a model
for conflict resclution of an additional
resource issue (eggs and larvae). The
credibility of a research study has been
a critical issue in numerous other ocean
conflicts - marine mammal controversies
over sea otters, whales, and tuna, at-sea
incineration of hazardous waste and wet-
lands development/protection. The use
of a neutral mediator is essential in this
model, since not only must one obtain
agreement among the decislion-makers and
advocacy groups, but cne must also fac-
ilitate consensus - reaching among the
scientific community members that may be
asked to participate.

By far the most difficult step
in this approach has been gaining agency
cooperation, especially when there are
overlapping jurisdicticns and a history
of turf battles on the disputed issue.
Hopcfully, examples of successful joint
decision-making and negotiations will
raeduce this resistance to participate.

3. To date, in the fishing/oil
controversy, it has been easier to reach
agreement on sclutions to vessel inter-
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action problems than even to address long
term relational issues such as loss of
opportunity or resource damaje. However,
the learning that has occurred as a result
of each industry attempting to solve the
interactional problems has enabled the
negotiators to be more creative in trying
to resolve the more difficul. issues.

The history of successfully bargaining
also contributes to solving the seemingly
impossible dilemmas faced by the parties.

4, Conflict resolution of 0CS
disputes is possible when the respective
actors - industry, advocacy groups, govern-
ment agencies are trying to coexist and
accommodate differences. 1f the desire
or need to coexist i1is absent, then there
is no possibility of success at the neg-
otiations table.

5, 'This last condition - desirc to
co-exist - raises important ethical ques-
tions for the mediator or neutral inter-
wenor. 1t was mandatory at the onset
of this dispute for the mediation team
to evaluate the sincerity of each industry,
fishing and oil, in wishing to compromise
on the issues under consideration. If
either side's real intention had been to
defeat or discredit its opponent, the
mediators would not have participated fur-
ther.

ROLE OF THE SEA GRANT MARINE ADVISOQRY
PROGRAM

The Sea Grant Marine Advisor in Santa
Barhara has continued tc play a crucial
role in the dispute and its resolution.
First, he invited the mediators to explore
the possibility of joint talks to avoid
what he believed would have been a fru-
strating and evermore devisive alternative
approach. Second, he served as technical
advisor to the mediators until they had
a better understanding of all the complex
operations of both industries. Third,
he is respected by both industries and
helped transfer their allegiance and trust
for him to the mediation preocess and thus
helped avoid unnecessary delays. Last,
he continues to serve as technical advisor
on all aspects of the negotiations and
serves as on the spot problem solver and
peace-maker between formal negotiations
sesgions. His role is certainly worth
exploring by Marine Advisory Frograms
in other locales.






NEGOTIATION OF OCS CONFLICTS: THE COMMERCIAL FISHERMEN'S PERSPECTIVE

Joseph Giannini

Morro Bay Commercial Fishermen's Association

In April, 1983, the first formal neg-
otiation session between the cffshore oil
industry and commercial fishing industry
was convened in Banta Barbara. The old-
timers in the harbor recalled similar
discussions thirty years past and shock
their heads discouragingly at the young
turks who thought they wculd have success.
The veteran cil executives present reminsc-
ed about previous meetings which devolved
into shouting matches. But although
there was plenty of fist shaking and finger
pointing that day, the negotiations have
continued for almost a year and a half
as the two industries have tackled each
problem one by cne.

By no means does this imply that the
fishing community is 100% behind the
negotiations nor that the bargaining table

is the salvation for cil/fishermen conflicts.

We have, however, made great progress over
the pre-negotiaticn days, but with reser-
vations. First, I shall describe the
progress.

Lease Sale 73
had major effects on
Suddenly, there were
daily and everywhere,
presenting dozens of

{0CS Central California}
commercial fishing.
geophysical boats
Companies were
Plans of Exploration
(POE's) a month, We were overwhelmed, dis~
organized internally and just did net know
where to turn for information and help.
The Coastal Commission was our main avenue
of assistance, but they were and are
terribly understaffed. At one meeting,
there were fifty-seven POE's up for
approval by the Commission. Fishermen
didn't know where to begin giving their
input on the known potential impacts to
fishing. Where there were potential con-
flicts with seismic boats, there was ne
single place to call. TIf fishing gear
was damaged, each company elther passed
the buck to another company or kept referr-
ing calls to a different office, usually
in Texas, for filing complaints. Many
fishermen were wiped out and lost their
boats and homes. Numerous others were
impacted severelyboth by damage to gear
and loss of fishing opportunity. The
agencies tried to bring some order out of
chaos through new permitting procedures,
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but this did not establish the clear
lines of communication and accountability
that were necessary.

compounding the problem was dis-
organization within our ranks. Fishermen
are terribly independent, and conservative
businessmen. While cohesive within
our harbor organizations, our communication
and cooperation links up and down
the coast were weak.

The political situation became
equally unsettling. The new governor
pledged to destroy the Coastal Commission
and promote off-shore cil ewpleoration.
Washington was equally receptive to
oil lobbyists and their demands. But,
Santa Barbara had just elected two
anti-oil state legislators and the
focus of fishermen turned to these
two clected cofficials.

The historic meeting in April,

1983, was supposed to have been a

public forum with speeches on the

fishing industry's problems for all

the local politicians and press. It

was hoped that we could get everyone's
attention and get some changes. But
through the help of the Marine Advisor
and a team of mediators whom he contacted,
we established the willingness of

the o0il industry to negotiate right

away. In other words, they wanted

tg avoid adverse publicity; we wanted
their attention. Instead of devoting

all our energies to speechmaking,

we focused instead on preparing our
demands, counter proposals and negotiations
strategy.,

At the April meeting, we selected
three represcntatives for each industry
to tackle the issues that had been
raised in the fishermen's demand package,
And we began meeting monthly to hammer
out agreements.

1 mentioned progross earlier
in my discussion. We purposcly chosc
the issue that we were most likely
ta reach a compromise on as our first
topic at the table: the establishment
of a Liaison 0ffice. This office,
the product of our first signed agreement,
provides notification to fishermcn



about potential conflicts at sea above

and beyond permit requirements, quickly
gets any communication between the indust-
ries started tc prevent conflicts and
assists fishermen in filing claims if
conflicts and damage do occur. The
Liaison Office is used extensively by hoth
industries for information on seismic
activity and on future PCE's. Fishermen
now have one number to call for oil/fishing
problems. Alsc, the existence of the
Liaison office is an inducement for oil
and seismic companies to cooperate and
avoid conflict. The Liaison Qffice keeps
a record of incidents at sea and claims
filed.

our second agreement was a set of mut-
ually acceptable changes in the seismic
permitting process. Both sides gave up
a little of what they wanted to satisfy
the needs of the other industry. We
jointly submitted this statement to the
State Lands Commission and the jointly
proposed changes were adopted in February,
1984.

Our most recent agreement provided
established vessel traffic lanes in
central California for all service vessels
operating on the coast. The lanes again
are an attempt to minimize direct at-sea
conflict and damage to gear and to give
the fishermen some predictability on where
it is safe to fish and where they won't
have to maneuver and lose fishing time,
The oil industry agreed to self-police
its members and strictly abide by the
agreement. The Liaison Office again
is the communication locus for implementa-
tion and documentation.

I have described the specific tangible
accomplishments of the negotiations to
date. There are several changes that are
critical to continued talks and that are
a measure of progress that I shall also
discuss. First, the fishing community
has become quite organized internally
in confronting the oil industry and we
are treated accordingly by both the ind-
ustry and federal and state agencies.
Second, when there have been preblems, the
oil negotiation team members have raespond-
ed as a group to assist and provide a
remedy to the situation as expeditiously
as possible. Third, there is a concerted
early and honest effort to reach an ace-
ommodation on POE's prior to Coastal
Commission hearings by most of the compan-
ies. BHBoth the Liaison Officer and fish-
ing industry negotiators are alsc able to
notify possibly affected fishermen to get
them to the table to try to work things
out. Fourth, we have gained recognition
for our problems as legitimate issues
that must be addressed.

Now that 1 have painted a rosy picture,
it is appropriate to discuss the reserva-
tions of the fishing industry about the
success of negotiations on oil/fishing
issues. We presented a total package of
demands in April, 1983, and began by agree-
ing on the easiest issue, not our top
priority issues. We see the negotiations
as a package deal Jjust as one views a set
of demands by a union or a country at the
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negotiations table. We are constantly
aware that our progress to date may

be toutedby the coil industry or others
as miraculous proof of their good faith
and that when we get to our number

one priority, we might be deemed unreas-—
onable and the negotiations terminated.
Until we reach agreement on our Lop
priority, we hesitate to give out praise
and our oil colleagues continue to

feel slighted when some fishermen still
complain or testify against projects

or even lambast the negotiations.

We believe we shall successfully
conclude our negotiations. There still
may be disagreements on how to solve
problems, but being at the table and
staying at the table continues to be
a major gain for both industries: the
fishing industry has recognition of
the existence and legitimacy of its
problems with il activity and the
6il industry has a track reccrd for
resolving problems witheut new adverse
government regulations. O©ne of the
negotiation team members calls this
the "good neighbor policy".

We have made significant progress
both as an industry and hetween industries
as a result of negotiations. We continue
to rely on our mediation team to keep
communication flowing, to negotiate
put our differences and to propoese
compromises just as we are at the point
of breakdown. We den't know 1 we
have discovered the grand solution
for all OCs fishing/oil conflicts.

We do know that this mediated negotiations
approach has been useful in Central
California. Whether we will continue

to have negotiations or whether our

fears will prove unjustified, we cannot
predict.

Even if we successfully conclude
our negotiations, there will be no
victory. There have been severe impacts
on fishermen that cannot be reversed;
there will continue to be impacts by
new activity, however well mitigated
through negotiations. Our goals, because
we have acknowledged the continued
existence of oil activity in Central
california, is to coexist by avoiding
future unnecessary conflicts, to continue
to perpetuate fishing as a viable industry
in our region and to protect and enhance
the resgurce that all citizens of California
share.



OIL INDUSTRY/COMMERCTAI. FISHING INDUSTRY
JOINT QMMITTEE NEGOTIATIONS
FRCM OIL INDUSTRY REPRESENTATIVE'S PERSPECTIVE

Douglas E. Uchikura

Chevron U.5.A., Inc,

The following is an oil industry representative's
perspective on the efforts of the Central Coast
(California) commercial fishing industry and the
offshore vil amd gas industry to address the
inherent conflicts resulting from co-use of the
marine enviromment. The Santa Barbara
Channel/Santa Maria Basin, offshore California is
well known for iks substantial oil and gas
resources. Major discoveries in the federal
OQuter Continental Shelf {(OCS) have been announced
within the last three years. Knowing this, the
local commercial fishing industry envisioned an
intensification of previous conflicts, They also
feared being excluded from fishing grounds due to
the presence of offshore oil and gas facilities.

In a nutshell, the basic sources of conflict are:
1. Pre- and Post-leasing Geophysical Surveys -

These surveys are conducted to give a
prelininary assessment of an area's oil and
gas potential, as well as to detect
geological hazaras {e.g. shallow gas zohes),
substrate type, and archeological/cultural
resource potential. The conflict arises
with set gear fishermen (e.g. set gill nets,
crab/lobster traps). The geophysical survey
vessels tow lengthy cables to receive
pressure signala deflecting off the ocean
floor. The cables have encountered set gear
resulting in gear loss to fishermen. One
adverse corollary effect of the gear loss is
that craby'lobster traps continue to catch
until the clips self-destruct, which results
in a loss of the commercial resource.

2. Exploratory Drillimg -

Expleoratory drilling vessels are of three
bagic types: drillships, semi-submersibles
and jack-ups, The drillships and
semi-submersibles have anchor patterns which
can occupy an area two miles in diameter.
This precludes trawl fishing within the
anchor pattern. Jack-ups are secured to the
bottom by legs and do not occupy as much
space as drillships and semi-submersibles.
In any case, exploratory drilling operations
are temporary, lasting from 90-120 days.
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3. Production Platforms -

Production platforms are permanent
facilities (30 years plus}, They occupy a
relatively small area. However, if they are
set within an histeoric trawl line, they can
cause loss of fishing area as well as costs
arising out of changes in trawl strategies.

4. Offshore Pipelines -

Offshore pipelines structurally are
insignificant obstructions to trawl
fishing. However, anchor scars created by
pipeline installations have created
obstructions.

In addition to the offshore conflicts
descr ibed above, the shoreside problems need
mentioning. Onshore, commercial fishermen
exper ienced difficulty receiving notice of
pending offshore oil and gas operations,
particularly the ever-present geophysical
surveys. Also, after damaging their gear they
encountered significant losses of time trying to
talk to the “right™ person in ap oil company =0
as to get action on a gear loss claim. Abksent
knowing which 0il company may be responsible for
a specific gear loss, they tried to use the
fishermen's Contingency Pund established by the
OCS Land Act Amendments of 1978 {OCSLA). Ooce
again they encountered red tape, loss of time and
regarded approaching the Furxl as a fruitless
endeavor. Having experienced the offshore and
onshore conflicts and visnalizing only an
increase, the commercial fishermen began to
organize and present their problems to State and
Federal agencies managing offshore oii and gas
projects.

Initially, the principal agency involvement
came from the California Coastal Cammission and
California State Lapds Commisgion. The Coastal
Comnission, as the State's coastal zone
management agency under the federal Coastal zone
Management Act {CZIMA), reviews OCS oil and gas
projects for consistency with the California
Coastal Management Plan ((XMP). The underlying
purpose of this review pursuant to OCSLA and the
CZMA is to determine whether an OCS oil and gas
project causes adverse impacts aon land and water
uses within the State's coastal zone. If so, the
Comission can object to a project proponent's



certification that the project is consistent with
the OMP. This objection can be appealed to the
Secretary of Commerce. However, the preferred
course is to negotiate impact mitigationh measures
which allow the Commission to concur in a
company's consistency certification even if the
project is inconsistent with a specific policy.
For example, a OOMP policy celevant to commercial
fishing states:

"Marine resources shall be maintained,
enhanced, and, where feasible, restored.
Special protection shall be given to areas
and species of special biclogical or
economic significance. Uses of the marine
envirorment shall be carried out in a manner
that will sustain the biological
productivity of coastal waters and that will
maintain healthy populations of all species
of marine organisms adequate for long-term
commercial, recreational, scientific, ard
educational purposes.” ({California Public
Resources Code, Section 30230, emphasis
added, )

If the Commission finds an OCS oil and gas
project inconsistent with the abowve policy it can
still concur with a consistency certification if
it finds "(1) alternative locations are
infeasible or more environmentally damaging; (2)
to do otherwise (i.e. to object) would adversely
affect the public welfare; and (3} adverse
environmental effects are mitigated to the
maximm extent feasible.™ (California Public
Resources Code, Section 30264.)

Therefore, in order to proceed with an
exploration or development/production plan, oil
companies have agreed on a case-by-case basis to
mitigation measures, such as adjusting an anchor
pattern to avoid a trawl line or to use a jack-up
vessel, if available, rather than a drillship or
semi-submersible.

The State Lands Camnission, as manager of
California tide and submerged lands and lesser
for oil and gas leases involving such lands,
reacted to the outcries of commercial fishermen
by developing a permit for geophysical surveys
whidh previously could be conducted without
permits (provided explosives were not used as the
survey energy source). The Federal Minerals
Management Service, which manages OCS oil and gas
resources, generated a similar permit.

The preceding discussion summarizes
commercial fishing/oil industry conflicts and how
some agencies intervene w resolve those
conflicts.

However, the agency efforts were regarded by
the commercial fishing community as only a
beginning to conflict resolution. As for the oil
industry, it felt many of the mitigation measures
negotiated, particularly through the Coastal -
Commission CoOnSistency review prooess, were
agency "blackmail™. The latter term being
descriptive of a situation where an agency's
legal foundation is questionable, but
practicalities {e.g. having a drilling vessel on
standby at $50,000/day} require accommdations,
rather than comnencement of lengthy
administrative or judicial proceedings.

Fortunately, the commercial fishermen,
unlike many special interest groups, having
themselves experienced regulatory overburden,
prefer to minimize government's role in their
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business and were willing to discuss oil and gas
conflicts industry-to-industry. This led the two
industries to convene a joint industry workshop,
with the assistance of professional mediators.
The purpose of the workshop was to provide each
industry with an opportunity to air problem areas
and then determine how to proceed toward
caprehensive inter-industry conflict resolution,
to the extent such is appropriate,

Significantly, several agencies were invited to
witness (not directly participate in) the
workshop proceedings and hopefully endorse, at
least informally, the conflict resolution
strategies which developed,

After a lengthy dQiscussion, the workshop
participants developed a list of items requring
inter-industry action. The principal issue areas
established were:

l. Improve inter-industry
liaison/commnication (i.e, who's
where/uhen) ,

2, FRedupe space/use conflicts by
establishing oil industry support vessel
corridors.

3. Determine whether a compensation/mitigation
FPIogram can be developed.

Once the above list was developed, the
question became who would negotiate the
solutions. The sheer mumber of workshop
participants excluded a workshop fram being the
appropr late forum. The answer was to Eorm an
inter-industry Joint Cammittee comprised of
representatives from each industry but in
manageable numbers. Bach industry caucused and
arpointed three representatives to serve. The
fishermen chose representatives from the trawl
fishery, the set gear fisheries, and a person
representing fishermen in the Morro Bay area.

The Cammittee agenda was the list
established by the workshop participants.

A critical and valued component. of the Joint
Conmittee's pegotiations is the assistance of
professional mediators, They definitely have
helped the two industries develop a course and
stay on track. This has resulted in a
negotiating atmosphere conducive to frank and
open discussion, rather than posturing. A bonus
to the Joint Committee, which no one could have
predicted or planned, is the Camittee's
chemistry. 2anyone who has experienced committee
work, even with people on the same side of an
issue, can appreciate the importance of having
personalities which work together without
stumbling over each other's egos.

As for the role of government in the Joint
Committee process, the agencies would monitor the
Committee's progress. This serves as some degree
of incentive to have the negotiations proceed.
The key agencies watching the Comnittee are the
{1} State Lands Comnission [ California
tide and submerged lands}); (2) Coastal Commission
(California coastal management agency under CZMA
and permitting agency for oil and gas activities
in State waters); (3) California Department of
Fish and Game (manages fisheries); and (4}
Minerals Management Service (branch of federal
Department of Interior which manages offshore oil
and gas leasing and projects).

The stage having been set, the Joint
Committee met, The basic goal of the Cammittee
is to address its agenda and thereby encourage



coexistence of co-users of the marine environment
-~ the o0il industry being able to proceed in a
timely way with offshore oil and gas developtent,
while the viability of the commercial fishing im
dustry is maintained.

The Uomnittee's initial task was to
establish negotiation guidelines. With the
assistance of the mediators, the following
guidelines were developed:

l. The substanre of Joint Committee discussions
15 to be confidential, even from each
industry's constituents., Any puablic
statements must be negotiated.

2. Joint Committee decisions mast be
unanimous. Any member can keep an item from
being approved by the Committee.

3. The Committes would attempt to meet monthly.

4. Naturally, either industry could abandon the
negotiations at any time.

Administrative matters aside, the Committee
prioritized the agenda developed by the
inter-industry workshop, Taking least complex to
most complex, the agenda order became:

1. Fornm an inter-industry Liaison Office.
2. Estaplish oil industry support vessel
corridors.

3. Determine conpensation/mitigation tor
long-term or persistent adverse impacts to
local commercial fishing industry, if
possible.

The Joint Committee took several months to
negotiate the precise structure and functions of
the Liaison Qffice. Essentially, the office is
to facilitate inter-industry communications so as
to minimize conflicts. For example, the Liaison
Officer will assist in putting a geophysical
contractor in contact with fishermen potentially
impacted so an appropriate agreement can be
reached to avoid conflicts. Simultaneously with
determining the Liaison Office structure and
functions, the matter of funding had to be
addressed. The fishermen were not going to fund
it at all. Their position was that the o1l
industry's presence was what was causing the
conflicts and necessitating the negotiations in
the first place. Also, they did not have
sufficient financial resources to share in
funding the office,

Foundations, as a neutral funding source,
wera looked into by the mediators. However, it
became apparent that obtaining funds from such
sources would take too long.

An alternate source was a local oil industry
consortium, called the Califeornia Coastal
Operators Group (CODG). This funding source
concernad the fishermen on the Joint Committee
because they feared strings would be attached and
the Liaison Office would be too clesely linked to
the oil industry, thereby reducing, if not
eliminating, Lts neutrality.

The Jeoint Committee decided the above
problem could be avoided if the Liaison Office
was managed by the Committee, bot funded by
oG, After some discussion between the oil
industry representatives on the Committee and the
CO0G Board of Directors, QXG agreed o serve as
the Joint Committee's Fiscal agent with regard to
the Liaison Office. This would preserve the
necessary separation between the otfice and the
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oil industry, as well as assure the office's

objectivity. Froof of the separation is that the
Joint Committee selected the Liaison Officer, who
answers directly to the Joint Committee, not JUOG.

As an eguitable tradeoff for (COG"s funding,
the Joint Commttee agreed the COOG Executive
Directour would become a voting member of the
Camnittee, In order to keep the membership
equal, the commercial fishing incustry oould add
a voting memoer. This was done and the Jeint
Committee then had four members from each
industry.

The Liaison (ffice in place, the Joint
Coamittee was ready for its next agenda item.
However, before it could get to the vessel
corridor issue, the State Lands Commission's
permit for geophysical surveys came up for
renewal. Although this was not on the
Camnittee's original agenda, the credibility
which the Cammittee had developed over the
preceding months made it a natural forum to
negotiate mutually acceptable measures which
could become permit conditions if accepted by the
State Lands Cammission.

To legitimize this subject as one which the
Joint Committee could address, two 1ndividuals
were added to the Committee on the issue of
geophysical permits and surveys. These
individuals {one commercial crab/lobster
fisherman and one representative for geophysical
contractors) were members of a geophysical
survey/commeccial fishing subcormittee formed
dur ing the original inter-imdustry workshop.

Part of their agenda was assumed by the Joint
Cammttee. After several meetings, the Camittee
negotiated acceptable permit condifions which
were forwarded to. the State lands Commission in
the form of a negotiated communicue. The
conditions were ultimately accepted by the
Cammission as geophysical survey permit
conditions.

hs for vessel traffic corridors, the
Committee negotiated these with substantial input
from non-member set gear fishermen as well as oil
campanies and suppoct vessel operators. The
objective was to return grounds to set gear
fishermen which were previously lost due to
increased vessel traffic from oil support plers.
Since vessel safety could nmot be jeopardized by
the gorridors, wide circulaticn of the dratt
corridor maps was necessacy.

At this time the final vessel corriaers have
been established anad are being implemented co a
voluntary basis. Also, the Committee negotiated
notice procedures 1n the event of observing
non-compliance by boat operators or set fishing
gear within the corridors. Inter-industry
cooperation is anticipated as a further
indication the two industries can work out
differences without government intervention.

The last, and most difficult Joint Commttee
agercla item is the issue of
compensation/mitigation for long-term adverse
affects to the local commercial fisning fleet.
Me Cammittee decided to address this issue in a
sequential manner.

First, a Fisheries evaluation study was
commissioned s0 as to assess the local commercial
fishing resource. This would help put the
signifiicance of the fisheries in perspective.
Ajain, the Committee went to CCOG for funding the
study; Q006G agreed.



The next phage 1S to develop an assessoent
of how specific oil and gas operations aight
impact the economic performance of specific
commercial fisheries, The Joint Committee is
again asking COOG to fund this phase of the
analysis. QIG's decision is pending at this
writing.

As one can see, the Joint Committee
megotiations have produced tangible conflict
reducing measures. However, factors which are
peripheral to the Committee negotiations
substantially affect the Committee's future. The
most significant problem is ko maintain
industry-wide support of the Joint Committee
process.

From the oil industry side, this has been
difficult in part due to the confidential nature
of Joint Committee deliberations. This tesults
in several companies feeling unsure of the
direction ard value of the Committee. The
problem is exacerbated when commercial fishermen
continue to pursue legislative and administrative
relief from perceived cil ard gas impacts. The
fishermen see their efforts as keeping pcessure
on the 0il industry and enhancing that industry's
irncentive to cooperate. However, the oil
industry views these actions as diversions
requiring the use of resources to address (e.g.
testimony at legislative commitee hearings) and
as evidence of a split in the fishing industry as
to whether the Joint Committee is worthwhile. 1In
addition, several companies feel that Central
California commercial fishermen have already
successfully negotiated substantial, and often
expensive, mitigation measures and yet they
continue to complain as if no progress has been
made toward reducing confliicts. These factors
lead the oll industry to question the viability
ard effectiveness of the Committee. Many
companies begin to wonder whether it would be
preferable to pursue administrative and judicial
remadies. These are processes which are more
familiar and comfortable to them. In order for
the Committee to work, it is essential that the
o0il industry members have a broad-based support
from the oll companies operating in the area.
Without this cohesiveness, future progress is
jeopardized, as is future funding of Committee
endeavors.

A major concern the oil industry has abaut
Joint Committee negotiations is the precedential
mature of certain agenda items, particularly
long-term compensation/mitigation. The industry
conducts substantial offshore opecrations in the
Gulf of Mexico. These have oocurred for many
years and on a much larger scale than offshore
California. The campanies maintain that, in
general, the Gulf Coast commercial fishing and
oil industries have coexisted in relative harmony
without having to go through extraordinary
procedures like the Joint Committee.

Despite the queries as to the need for the
Joint Committee, the oil industry has generally
remained supportive, The key is for the oil
industry members of the Comittee ko stay in
regular commmication with their constituency
through such organizations as COOG and the
Western Qil and Gas Association. To assist in
these communications, it would be helpful for the
Committee to regularly negotiate releasable
progress reports. The Comuittee could stamd to
be more diligent in this.
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The rfollowing conclusions can be made about
the Jolnkt Camittes process:

1. The Cowuttee was never intended w e, nor
conld ir be, a substitute for one-oh-one
negotlacions bebween an oLl company project
proponent and potentiaily impacted
fizhermen. The Canmittee Can Gilly
supptement such one-on-one negoblations by
ursulng industry-wide solutions to issoes
which lond themselves bt such, like
improving intee-inaustry communications
through the Liaison Otrice.

2. It 15 essential to have the assistance of
professional mediators. They perform such
important functions as following-up on
Camittee actions, preparing meeting agendas
and minutes, and keepling the negotiations on
track. Thelr sense as to when the
industries should break fram the
negotiations and separately caucus has been
very helpful.

3. The Joint Committee process is valuable
because any impact mitigation measures
agreed upon are likely to be approved by
applicable government agencies. The
agencies are generally supportive of mutual
resolution of disputes. Also, negotlatea
solutions can comfortably be inhcotporated
into permits, where appropflate.

4. As previously mentioned, an area of
mprovement would be to diligently negotiate
progress reports 50 as to enhance
communications with and help maintain the
support of the members' respective
constituencies.

In general, the Jeint Caamittee has been a
very worthwhile and exemplary effoct.
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OUTER CONTINEWTAL SHELF COWFLICTS:
GEGH-ES BANK AND GULF OF MAINE

INTRODUCT 10N

David A. Ross
Maring Policy & Ucean Managemont Center
Woods hinle Uceanographic Instlitutlon

The next two papers discuss problems and oppor-
tunitles in two specific marine areas: Georges
Bank and the Culf of Maine/Bay of Fundy regiom.

My remarks are brief because I feel
they are certsglnly moere important
than my {atroduction. lIun addition, it is difficulr
to develap a set ol unique remarks which will not
steal the spotlipght from the two presentations. I
could Focus on the speakers tnemsclves but I suspect
you know some of them barter than I. I ceuid
discuss the subject area of the papers but here
again you may be more knowledgeable about their
content and the researcli protocols used thao L.
This leaves just one thing — the geograpthical
regions themselves: Georges Bans and the Bay of
Fundy.

Ir would be difficult fur me as o marine
sclentlst to propose two more interesting and better
known pieces of teal estate in the oceamn. Georges
Bank is certainly one of the more interescing parts
of the ocaean, and the recent World Court declsion
will eosure further debate ana ncterlety. The
presence of Geerges Bank has influenced mauy things
including the current cvoastline of much of Hew
togland. Georges Bank protected much of this region
from erosion, especially during tie recent is0 m
rise of sca level. Tne area protecred includes what
is now the lot that my waterfront nouse 1s on. |1,
of course, am pleased for this ygood fortune and hope
that I can be as fortunate with the potential Bay of
Fundy project, which may only invelve a 1U em change.

As a marine geologist I have endured, aud
sometimes even enjuyed, the many recent
controversies concerning expleoration for oil and gas
on Ceorges Bank, 1 have heard people refer Lo
Gearyes Bunk as one of the werid's largest fishing
areas, which it certainly is oot, T have heatd it
referced tu as oue of the wost laportant fishing
areas, which it also is not. put rarely have we
hieard it referred to as what it is —— one of tie
wost intense, highly productive fishing aTeas.
Productivity on leorges Bank is extremely nigh and,
sg sueh, makes LT o very vital area Lot learwing
pore aboul such marine processes,

ne argument adout Georges Bank will always stay
with me — it goes something like this. “Why drill
on Geurges Bank and ruin the fisheries there for
auly 10-15 days of U.S. cil ana gas supply?” Could
drilling, even in its worse case scenarlo, destrey
the fish populatiun? Interestingly, 15 days of U.5.
oil and gas supply 1s equal te a little over 200
mililon barrels which, using a coaventional price
pur barrel, is equal to perbaps about 30 ot 40 years
of fish catch for the area. Is thig un argument for
driiling or not? Well, so much for numbers.

Harine scientists, as [ suspect many of you
know, can be just aa naive as anybody else, We
often feel that the science should dominate Lhe

decision-making process and are juse starting to
learn that otnher things like economics, politics, or
sacial conseyuences may be important or even more
[mportant. This, of course, biased many early
thoughts vegarding drilling on Georges Bank.

The Bay of Fundy/Gult of Malne reglon appears to
be much simpler. It has a unigue shape and
orientation that lead to very high and low tides.
These tides, as you will hear, can have considerable
energy putential. But again, there is no free
luneh, There will be & cosr to pay. Suoddenly, the
Bay of Fundy/foulf of Maine Is unot very simple at
all,Decision-makers are going to have to cousider
things like the Ky tide.

The two papers which follow will provide greater
detail and insight inte how to major ocean-related
cenfliicts can be resolwed.
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THE ROLE OF FACILITATION, MEDIATION AND

NEGOTIATION IN INITIATING PETROLEUM

EXPLORATION ON GEORGES BANK DURING LEASE SALE #42 (APRIL, 1979 - JUNE, 1980}

THOMAS J.

SCOTT, PRESIDENT

CENTER FOR NEGOTIATION AKD PUBLIC POLICY, INC.

1. BACKGROUND TO THE DISFUTE

The Arab embargo in 1973 focused the na-
tion's attention both on its increasing de-
pendence on foreign petroleum and its growing
vulnerability to disruption ef crude oil sup-
ply in the event of further outbreaks of hos-
tility in the Mideast.

While pressure for enerqgy development
increased, there was egually strong pressure
from environmental groups to provide safe-
guards. Although in 1978 the Outer Continen-
tal Shelf Lands Act Amendments had passed,
in 1979 many questions still remained about
managing the multiple uses of the Georges
Bank. Perhaps the most basic of these was--—
could the fish and environment be protected
adequately while oil and gas development tovk
place?

puring the 70's three successive admini-
strations attempted to increase exploration
of the Outer Continental Shelf (OCS) and to
begin drilling on Georges Bank and the Cali~
fornia coast. In the case of Georges Bank,
lobbying, litigatien and peolitical maneuver-
ing blocked action until the cleaing hours
of the decade when, on December 19, 1979,
Lease Sale #42 was finally held. $887 million
were bid for 73 tracts.

Since 1974, the Center for Negotiation
and Public Policy has been experimenting with
public policy negotiation particularly in-
volving envirommental and ehergy problems. It
is important to note that while this paper
focuses on policy negotiation, and the often
v"Lehind the scenes" work of facilitation and
mediation, the author is well aware of the
other means that were used to resclve the con-
flict on Georges Bank, which included judicial
decisions, legislation and regulation, and
that this mediation effort represents only a
part of the story.

This paper addresses the period from
April, 1979 until December, 1979 when develop-
ment activities were halted through litigation
and while the effective implementation of re-
cently passed legislation {OCSLA amendments
of 1978) was yet to be realized. It summari-
zes the factual background of the dispute in-
cluding the major issues, the economic con-
cerns, and the scientific, political and legal
uncertainties. Then it addresses the pericd
from December, 1979 to June 1981 during which

time a mohitoring program was designed, per-
mits were issued, and drilling pegun.Finally it
addresses the period from 1982 to the present.

hgainst this background, the nature and
course of the mediation process is described
along with the role of facilitation, negotia-
tion and networking in the reriod before the
lease sale where a foundation of trust was
established among the parties which, some bhe-
lieve, considerably shortened the permitking
process after the lease sale. Then former
antagonists were helped to collaborate to
design and implement a monitoring program.

The paper concludes with an evaluation
of what appeared to work well about the pro-
cess and what didn't.

2. THE NATURE OF THE NEGOTTATION

In the Center's role of helping people
deal with the conflict over Georges Bank
there were a number of separate skills applied:
intervention, mediaticn, facilitation, net-
working, meeting management, policy analysis,
and "brokering” between scientists and policy-
makers. Let me begin by sharing our defini-
tions of these different skills, then I will
describe to you how they were applied in dif-
fering degrees and at different times during
the three separate time pericds: a) before
the lease sale, b) after the lease sale, and
¢) after the drilling began.

Intervention

We use the word "intervention™ here in
the narrowest sense to describe the role the
Center takes in choosing issues. To effective~
ly apply the third party process we believe
the professional must be highly selective
about what issues he addresses and when he
addresses them and thus be in a pesition to
assure that the necessary ingredients for a
successful negotiation are in place. The Cen-
ter assumes the initiative in identifying
issues, identifying and involving the con-
cerned parties and locating neutral funding.
Invariably an issue will only be gelected if
there is a clear and identifiable decision
point on the horizon, if neutral funding can
be found to support the "third party process”
and if initial assessment indicates that some
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solution is possible.
Mediation

We define "mediation” as a process in
which a third party helps interests resclve
differences. This involves sequential dis-
cussions, often with more than two parties,
and includes follow=-up to complete communica=
ticn by confirming tco all parties a consensus
viewpoint.

Facilitation

Mediation, applied early in the process,
usually leads to the development of a common
agenda of perceived needs by the parties that
often justifies convening a meeting of three
or more individuals., We think of facilita-
tion as describing the skills required to de-
sign, convene and conduct a successful meet-
ing and the synthesis process that follows
the meeting which leads to ongoing interaction
by the group to help it achieve its goals.

We call the facilitator a "moderator™ when
referring to him or her in public. This
appears to avoid a connotation of "manipula-
tion" which has sometimes been associated
with the word facilitator.

Networking

We consider networking an essential and
ongoing part of the process of helping in-
dividual interests to communicate with each
other and to provide for them an ongoing,
flexible synthesis mechanism to address com-—
plex issues and to keep the process sensitive
to emerging policy developments.

Networking is alsoc helpful in expediting
the implementation of a plan and in building
an ever expanding circle of acquaintances who
are the actors concerned with an issue.
Initial introductions take place on the tele-
phone where the third party learns for the
first time the special field of interest of
the individual, his or her goals, cbhjectives
and concerns, and learns the names of other
pecple who share the same view as well as the
names of adversaries. Additional associations
with these pecple take place over time and
an increasing feeling of confidence in the
inteyrity of the third party enhances the
breadth of confidential information which may
be shared,

Meeting Management

A part of the Center's process involves
groups and, therefore, meeting management
skills are important. These include: design-
ing.an agenda, assisting a group refine and
confirm it, and acting as a "traffic cop"
to help a group achieve its desired out-
comes. Group graphics, a visual recording
of a group's deliberations on large newsprint,
is another meeting management skill which
provides a useful means to focus a group and
enhance the sense of participation.

Policy Analysis

In dealing with complex issues of public
policy the mediator needs to have an in-depth
knowledge of the issue under discussion, or

a technical resource perscn is reqguired to
help provide a means to synthesize available
information for the participants. With Geor-
ges Bank, Virginia Tippie provided this
policy and technical support on fisheries
issues and o the marine sciences.

"Brokering" Between Scientists and Policy-
Makers

One of the most perplexing problems in
the realm of public decisionmaking today is
how to provide policymakers with sufficient
scientific information to make decisions
where there iIs a high degree of scientific
and technical uncertainty. A range of mecha-
nisms are employed by the Center to accom-
plish this exchange of information. With
Georges Bank, the careful selection of a
gross-section of scientific viewpoints in the
preparation and presentation of background
papers for a September, 1979 meeting at
the University of Rhode Island (URI) stimu-
lated and focused discussion among scientists
in the presence of poliecymakers. This ex-
perience was described as useful and infor-
mative by the policymakers present.

Policy Negotiation

Together these skills are applied by our
Center in a process which we call "policy
negotiation," but some people ferl that this
title may not: be descriptive because policy
negotiation is pot really policy development
and it is net really negotiation. We use the
phrase to describe a process designed to help
people broadly participate in developing
better legislation, more effective regulations
or a more expeditious and acceptable per-
mitting process where a large degree of
scientific, technical and economic uncertainty
is present. We help the public and private
sector interests to more effectively interact
around environmental, econcmic and energy
isgues at the national, regional, state and
community levels.

3. PQLICY NEGOTTATION A5 APPLIED TO GECORGES
BANK

Before the lLease Sale

In 1979 the Center decided to convene the
variocus interests congerned with Georges Bank
at the University of Rhode Island. This
decision was a classic intervention. <Center
staff had decided in April that a decision
point on the lease sale might be near hecause
of a number of factors: 1) A new Administra-
tion had taken office in Massachusetts that
was viewed as more favorable to offshore
developnent; 2} The Court of Appeals had
vacated an injunction halting expleoration and,

inits opinion, had described the nature of
the Secretary of Interiocr's duties in pro-
tecting the fisheries, and 3) The Outer Con-
tinental Shelf Lands Act Amendments of 1978
had been passed and the stipulations and re-
gulations required by the Act which were
sought by environmentalists and fishermen
were under development by the appropriate
agencies.

The Center appreoached URI to provide
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a neutral ground for a meeting because among
academic institutions in the region, the
University had an academic faculty with
scientists respected by the scientific commu~
nity at large, and cconomists respected by
not only the 0il and fishing industry but
alsoc by government. To further enhance URI's
credibility, John Knaus, Dean of Oceanography
and Provost of the University. had been ap-
pointed Chairman of the prestigious National
Advisory Committee on Oceans by President
Carter. And finally, Rhode Island was a good
location to convene the disparate parties be-
rcause, unlike Massachusetts, it had not been
a party to the litigation to stop the leasa
sale.

It was a fortunate ccincidence that
Virginia Tippie, URI's Chairman of the Center
for Ocean Management Studies (COMS}, was in-
terested in convening a meaningful meeting
on Georges Bank and bad recently become in-
terested in facilitation. She provided a
high degree of scientific and technical com-
petence which is an essential component of
a successful policy negotiation, and turned
out to be a successful facilitator as well.

The details of the URI meeting of all
the diverse interests which was convened at
the WAlton Jones campus at URI on September
5-7, 1979 are the subject of ancther paper.
suffice it is to say here that more than
forty people from the various interest groups
in the private sector and the concerned agen-
cies of federal and state governments were
all present, along with the principal scien-~
tists. 1In many instances, it was not possible
to bring the agency or corporate decision-
makers themselves to the table because at
that time many were parties to the lawsuit.
But each interest was represented, at least,
by a deputy of sufficient stature toc be re-
spected by the rest of the group. We had
fishermen and oil company people, two of whom
had actually been "roustabouts” in the oil
fields. Most people present had never met
someone who had actually drilled for il or
went more than 100 miles to sea each week to
make a living as a commercial fisherman.

These thres groups, a cross-section
of the most competent scientists, "real
world” fishermen and oilmen, and agency
decisionmakers, were brought together and
helped to communicate with each other for morn
than thirty-six hours. This meeting provided
the foundation of understanding and the be-
ginnings of a mutual respect for each other
that nltimately established a sufficient
level of trust upon which lasting agreement
could be forged.

In general this first session served to
define and rank the key issues—-fishermen's
gear damage and sharing space, coastal im-
pacts on beaches and tourism, and environ-
mental damage to fish stocks. The last of
these was of greatest concern to the most
people. When the meetinyg came to a close,
there was public expression of approval for
the "third party" process and a request for
future opportunities to meet again.

After the Lease Sale

The road to the lease sale was not a
smooth one despite the initial feelings of
trust engendered at the Rhode Island meeting

and although the meeting had been well posi-
ticned in relation to key decision peints, Ti:
National Cceancdraphic and Atmospheric
Administration had set October 10, 187% as
the date to decide on a request by environ-
mentalists to make Georges Bank a Marine
Sanctuary under the Fishermen’s Management
Act of 1976. Secretary of Interior Cecil An-
drus had set October 30, 1979 as the date for
Lease Sale #42.

It iz worth noting that the Marine
Sanctuary reguest was withdrawn a few weeks
after the URI meeting, some believe as an
indirect result of action by the participants.
This decision smoothed the way to the lease
sale but in mid-Cctober negotiations between
the Plaintiff and the Department of Interior
about the make-up of a Biclegical Task Force
to advise the Secretary of Interior about mana-
ging the leases broke down. A last minute
appeal to the Supreme Court delayed the sale
once again, It was finally held on December
13, 1979.

Between December, 1979 and February,
1980, it became clear that a vacuum continued
to exist as evidenced by the fact that envi-
ronmentalists, fishermen and cil companies
could not see a way to communicate with each
other. There was great uncertainty about
how the Bureau of Land Mapagement (BLM) and
the U.S. Geological Survey (USGS) would ful-
fill their obligations in developing final
regulations and lease stipulations to manage
the lease tracts under the OCSLA Amendments.

In February, 1980, as a result of the
judicial decision which finally settled the
litigation, a memorandum of understanding
was negotiated by the Environmental Protection
Agency (EPA), the Mational Oceanographic and
Atmospheric Administration (NOAA), and
the Department of Interior (DOI) creating a
Biological Task Force to be made up of scien-
tigts from each of the three agencies to
advise the Secretary of the Interior about
managing the exploration for ocil. while
meetings were to be open to the public, there
was no formal provision for public participa-
rion. Private sector fears persisted about
the competence of the government to manage
the o0il leases so as to protect the fisheries.

It was in this context that the first
meeting of what came to be known as the Ad
Hot Committee was convened by the Center at
the Center for Ocean Management Studies at
the University of Rhode Island on March 1.
1980. In response to expressed concerns by
environmentalists and oil companies, the Cen-
ter invited the principal interests to meet.
This time Doug Foy, one of the former plain-
tiffs, as well as Hal Bybee, the Chairman
of the American Petrcleum Institute's
0ffshore Committe and the elected representa-
tive of some of the private sector defendants,
were invited to be among the participants.

In total, two environmentalists, two fisher-
men, and two 0il company representatives
participated along with a scientist designa-
ted by each of the three interests.

Though a favorable climate was esta-
blished, arnd an agenda prepared by the media-
tors, it required very little active facili-
tation to help the group select an issue.
They decided immediately on the need for a
monitoring plan to protect the fisheries,
and they agreed that they did not trust the
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dovernment to design an adeguate one.

The elements of a plan were agreed to
before the meeting was over, and one of the
sclentists volunteered to draft the plan for
comment by the group. It was approved ver-
hatim by the group a week later.

The Bioclogical Task Force was convened
for the first time in February, just before
the Ad Hoc group first met. This Task Force
had the formal responsibility for developing
a means to monitor the drilling on Georges
Bank so as to identify any changes in the
ecosystem which might be caused by the explo-
ratory activity. At its first meeting it
appointed a subcommittee charged with deve-
loping a monitoring plan.

Although this Task Force was hardly
viewed as representative by the states since
its voting members were entirely from the
federal government, it did provide a useful
framework and contihuity through a series of
scheduled, open meetings which lent them=-
selves to an informal third party facilitaticn
process. This informal interaction was im-
portant because there was noc formal means for
0il companies, fishermen and envircnmentalists
to participate in the design of a monitoring
plan.

As soon as the existence of a monitoring
subcommittee became known, the facilitator
from the Ad Hoc group introduced himself to
the subcommittee chairperson and offered
help from the group in designing the scientific
monitoring experiment. Informal interactions
culminated in a jeoint meeting of the monitor-
ing subcommittee, other interested parties,
and the Ad Koc group hosted at the University
of Rhode Island on June 9, 1980. Out of this
meeting, a consensus was reached on the design
of a monitoring plan which was presented to
the Biological Task Force on July l4th and
approved.

The 40 page monitoring plan was submitted
for formal review by the various agencies,
by the Outer Continental Shelf Advisory Commit-
tee. and its subcommittees, and by the five
affected states. While it contained the es-
sential elements of the coriginal ad hoc re-
commendations, it had grown substantially to
accomodate a number of different interests.
The review procesz elicited various criticisms
from all sides which became incorporated into
a comprehensive decision document prepared by
headquarters staff of the Bureau of Land
Management and the U.$. Geological Survey for
the Undersecretary of the Interior. Xt fi-
nally became apparent that it might be years
before it could be implemented if the agency
recommendations were adopted by the Under-
secretary because, among other things, they
required the complete redesign of a more
"cost—-effective management-oriented menitoring
program=--in coordination with the North
American Regional Technical Working Group and
the Outer Continental Shelf Advisory Board's
Scientific Committee."

October 30th was set as the final date
for the Undersecretary's decision. Early in
the month when the Ad Hoc group obtained a
copy of the Undersecretary's decision document
it became apparent that some means must be
found to inferm the Undersecretary of the
potential for delay. It was here that the
credibility of the third party process with-
stood its most difficult test to date because
it decided to intervene in the Undersecretary's
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decision. The facilitator was successful

in persuading the Undersecretary to convene
a meeting in his conference room consisting
of key agency department heads and members
of the Ad Hoc group prior to making his final
decision. This success was short-lived be-
cause after a few pleasantries and introduc-
tions around the table, the Undersecretary
adopted verbatim the six key decision peints
recommended by his department heads.

Before leaving the room he said he
realized that his decision would not make
it easy to expedite a moniteoring plan, but
that he felt obligated to stand by the re-
commendations of his department heads.
"However there may be," he said, "some way
toc 'fine tune' these recommendations so0 as to
speed things up=--you are all welcome to try."

The meeting among the Ad Hoc Committee
and the department heads continued for over
ap hour as the parties tried to find ways to
resolve the problem.

It is interesting to note that third
party help made it possible to "fine tune”
the Undersecretary's decision between Novem-
ber 15th and December l0th and help key
department heads agree on a greatly simpli-
fied design for a scientific experiment to
monitor exploration and to initiate its pre-
sentation to the Biolegical Task Force by
December 15, 1980. This was accomplished
largely by "cne on one” mediation which
succeeded in bringing the right people from
the agency and the Ad Hoc group together.

It was the credibility and competence of

the scientists present from both the private
sector and the government, and their ability
to express themselves simply and clearly
which helped to make the document under-
standable and acceptable to a broad spectrum
of interests. The final document bore

a strong resemblance to the monitoring pro-
gram designed by the Ad Hoc group on March
3, 1las0.

As a result of the decision document
review process and the interaction with the
Ad Hoc Committee, the agency represantation
on the Bicleogical Task Forge was restructured
by assigning a competent marine biologist
from the U.5. Geclogical Survey's regiochal
office and a qualified research director
from the Washington, D.C. office of the
Bureau of Land Management. Thus a step was
taken toward implementing an effective re-
source managewment structure. In March, 1981,
the restructured Biological Task Force
approved the simplified plan. ©n May 9th, the
final permit was issued and in early July the
first o0il rig was in place and turning.

Exploring Georges Bank - Lease Sale $#42

Exploratory drilling which began on
Georges Bank in July, 1981 continued through
most of 1982 and resulted in the drilling of
eight wells--all of them essentially dry
holes. Careful supervision of this activity
by Interior staff from U.S. Genlogical Survey
concluded that there were eight cases of
spilled oil from the rigs in two years, seven
of which were 60 gallons or less in size
and one of which amounted to 240 gallons.

Initial evaiuation of seasonal samples
taken four times a year as part of the moni-
toring experiment revealed no measurable
accumulation of mud or cuttings at any



sampling point.

After Lecase Sale #42

An important footnote to this period
was that during the fall of 1981, a major
structural change in the federal resource
management process was announced by DOI.  As
was mentioned earlier, one of the key pro-
blems in managing Georges Bank was that so
many different agencies were involved. With
the formation of the Minerals Manayement Ser-
vice, combining BLM with the USGS Conserva-
tipn Division, this critical problem was re-
solved. Instead of a hydra-headed management
structure, the responsibility for both the
sale of leases and the subsequent management
of tracts was consolidated. What this meant
for Georges Bank was that the scientific
information that was collected would have
a built-in mechanism, within its own depart-
ment, that could use the data in making de-
cisions.

With Lease Sale #42 complete, the moni-
toring program in place, with eight wells
drilled, the Minerals Management Service
{MMS) of the Department of Interior scheduled
Lease Sale #52 for August, 1982. In December,
1981, with the help of Woods Hole Oceanogra-
phic Institute, the MMS Off-Shore Program,
and the National Academy of Sciences, the
Center convened a meeting of 50 key indivi-
duals from government, industry and interest
groups concerned with Georges Bank, including
principal scientists from government and aca-
demia, in order to exchange information on
the status of energy exploraticn on the Bank
and the adequacy of the monitoring activity.
The purpose of the meeting was to permit
scientists and policymakers to examine
the design of the management structure and
the peer review process for the monitoring
pregram established by the MMS and the ways
in which informatien from the monitoring
could bLe factored into decisions related te
the drilling. The meeting was convened in
April, 1982, at the W. Alton Jones Campus
at the University of Rhode Island in con-
junction with the Center for Ocean Management
Studies. The planning committee selected the
top scientists in each of six disciplines and
designated them as a peer review committee.

A neutral chairman was appointed for the meet-
ing. This Ad Hoc Peer Review Committee was
present and in place in the event that the
meeting participants concluded that the peer
review mechanism for the monitoring plan esta-
blished by the MMS was inadeguate. Should
this eventuality occur, members of the com-
mittee had agreed to provide further service,
and the MMS had agreed to utilize the ad

hoc peer review mechanism.

The group confirmed the design of the
scientific experiment, and endorsed the
adequacy of the science and the MMS manage-
ment structure which supervised the work.
Finally, they concluded that an outside scien-
tific peer review process was unnecessary.

The group that met in April, 1982 de-
cided that it would like to meet annually and
to establish a Georges Bank Forum to provide
an update on the data being generated, to
assesy the validity of the data and the pos-
sible need for new studies. In addition, 1t
would develop mechanisms that would permit
policymakers to use the research generated.

top

During the meeting, several pecple noted
that many of thc management and scientific
components of the Georges Bank monitoring
program could serve as ugseful mordels for
other Outer Continental Shelf arcos under
consideration for leasing. The group asked
the Center for Ocean Management Studies to
act as convener o¢f the new Forum and asked
the Center for Neqotiation and Public Policy
to continue its rele in the facilitation pro-
cRSS.

Because funding for the facilitation pro-
cess was depleted in June, 1982, the Center
was unable to continue in its third party
role. In August, 1982, Massachusetts brought
suit to block Lease Sale #52. The courts
upheld the plaintiff and Lease Sale ¥52 has
been cancelled. No scheduled date has heen
announced for Lease Sale #82.

4. SUMMARY

What Worked and Didn't Work and Why

In considering what worked and didn’t
work let us look at each of the five com-
ponents of the policy negotiation process:
intervention, mediation, facilitation, net-
working, meeting management--and see where
they were employed in the process.

You will remember that the Center inter-
vened in several specific instances: In
identifying and bringing all the parties to-
gether in September, 197%; in selecting the
Ad Boc group and convening it in March, 1980;
in assisting the monitoring subcommittee and
hosting a joint meeting in June, 1980; in in-
volving itself directly in the Undexsecretary’s
decision in Wovember, 1980; in conveninyg key
department heads and private sector scientists
in December, 1980, and in identifying and con-
vening the principal parties-at-interest and
an Ad Hoc Peer Review Committee in April,1982.

Clearly the September, 1979 meeting got
people to start talking together, to reach
agreement on the facts, and it illustrated the
benefits of third party help. It may have
facilitated withdrawal of the Marine Sanctuary
proposal. It was not successful in mediating
between the plaintiff and the defendant in
negotiating the design of the Biological Task
Force. Here the mediator was used to try to
help the parties explore ways to resolve
differences about the number of agency repre-
sentatives on the Biological Task Force, but
agreement was unable to be reached. This
failure sent the parties back to court.

The March, 1980 Ad Hor group meebing was
successful in bringing together and stimulating
collaboration among key actors who had been
adversaries until that time and demcnstrated
to them the process of collaboration in nego-
tiating and implementing discrete agreements.
It laid the foundation for understanding of
the benefits of the process to federal agency
decisionmakers, 1t surprised members of Con-
gress and Congressional staffers to hear
consensus recommendations from such tradition-
al adversaries as oil and environmental
interests and it successfully enlisted their
aid in moving the agencies toward action.

In June, 1980 a joint meeting brought the
two groups together but it did not succeed the
first time in achieving a consensus on the
design of a monitoring plan that was accept-
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able to all the outside parties who must
approve it.

Intervention in the Undersecretary's
decision in October, 1980, however, appeared
to have paid off. It revealed starkly to
agency personnel the need for change in the
representation on the Biological Task Force.
It enabled an acceptable ceonsensus document
to be drafted under the guise of "fine tuning"
the "Under's decision." These two factors
together permitted the drafting and distri-
bution of RFPs and contracts to begin the
sanpling process by June--near record time
in the federal bureaucracy.

The Center's process did not have any-
thing to do with the reorganization of the
Minerals Management Service--that was a com-
pletely fortuitous cutgrowth of a mid-con-
tinent conflict over mineral and cil leases
in the Rocky Mountains which resulted in the
redrganization of the department to deal with
all federal leasesholder supervisiocn, both
on=shore and off-shore, by combining the
Conservation Division of the U.S. Geoclogical
Survey with the Bureau of Land Management.

Third party intervention was successful
in convening the parties after the monitoring
program had been implemented and to have them
agree that it was effective and was a high
guality scientific experiment, properly
managed and with adequate peer review.

It was ncot sustainable long encugh to
permit mediation ameong the parties to deal
with confiets leading to court action and
cancellation of Lease Sale #52.

Informality, Perceptions, Ideologies, and
Motivations

Certainly the informality and flexibili=-
ty of the process was essential to its suc-
cess, particularly in encouraging regulators
and requlatees to collaborate with each
other. This informality arises out of and
is sustained by effective one-on-one commu-
nication which is an essential component of
effective networking. There exists today
a network in place which could be re-
energized in short order to deal with emer-
ging issues in the Outer Continental Shelf.

The fact-finding activities early in
the process tended to narrow the differences
between the percepticns ¢f the key parties
and the current scientific wisdom.

Finally, ideologies played an important
role in motivating the different interest
groups. Environmentalists prefer to avoid
changes which would tend to disturb natural
ecosystems., Nonetheless, as the parties
learned to know each other better they began
to respect the fact that all parties were
working towards a consensus solution which
would accommodate their different interests.

Sustaining the Consensus

In any issue as broad as the Georges
Bank one there will always he a multitude
of competing interests to be reconciled on
an ongoing basis. It is our feeling, though
obviously from a less than completely ob-
jective positicn, that ongoing third party
help could successfully sustain a consensus
in managing the development of multiple re-
sources in this area.
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FUNDY TIDAL POWER
G. C. Baker and Robert W. Knecht

Abstract

The paper is in two parts: the first
part describes present designs for extract-
ing energy from Fundy's large tides and
outlines the technical and economic con-
straints which exist. Operating methods
are discussed and a gqualitative account is
given of environmental effects due to
construction and operation. Measurable
effects are predicted to exist throughout
the Bay of Fundy-Gulf of Maine system. The
firgt portion of the paper also describes,
from the owner's point of view, necessary
conditions for develcpment, and ways in
which they might be achieved. Imperatives
are said to include good guantitative
estimates of economic and environmental
benefits and costs, value judgments, and
assuming such estimates are favourable, a
unified framework for environmental regula-
tion and control of the projectis).

The second part of the paper focuses
on the issues being raised by various
interests and on their perceptions of the
potential impacts of a tidal power project,
the methods employed so far in attempting to
better define potential problem areas, and
the role that science has played in the
debate. The complications introduced by the
transnational aspect of the problem and the
dispute resolution devices available for
handling such conflicts will be described.
The advantages of using the Internaticnal
Joint Commission in the resolution of the
Fundy tidal power issue will be presented
and contrasted with the other options.

PART 1 - THE PRQOJECT AS VIEWED BY A PROPONENT
Introducticn

The Bay of Pundy tides are now
considered to be a feasible, economically
attractive and in some ways environmentally
advantageous source of electric ernergy.
However, there are indications that large-
scale development of the rescurce would
cause adverse impacts on Gulf of Maine
coasts, and potentially alsc on commercial
fisheries. Tidal power therefore clearly
contains the potential for conflicts involv-
ing coastal and offshore areas.

It is important to recognize that such
conflicts are at present merely potential;
that no large-scale development has as yet
been committed and that considerable flexi-
bility exists. There is therefore an oppor-
tunity to design and apply effective measures
for the mitigation and resolution of poten-
tial conflicts unhampered either by past
commitments or rigidities of opinion.

Nevertheless, there are certain
constraints which arise from both technical
and economic considerations, as well as
uncertainties which can only be resolved or
minimized through further scientific
investigation. Both the constraints and the
uncertainties have a bearing on gquestions of
conflict resolution. In this section of the
paper, these constraints and uncertainties
are presented in the context of project
design, operating methods and the environ-
mental effects expected as a consequence
thereof,

An Economic Perspective

Use of tidal energy by mankind dates
back to at least the early Middle Ages.
Cheaper fuels and more efficient engines
brought forth by the Industrial Revolution
rendered tidal power uncompetitive and it
gradually fell intoe disuse. This situation
lasted until the early 1970's, when the
trend of gradually failing real costs of
energy was sharply reversed.

Although sporadic attempts had been made
to develop energy from the Fundy tides dating
from the early years of the present century,
comprehensive studies of the resource
potential were not undertaken until 1966.

In 1969, the best sites for development were
identified. By 1977, construction techniques
had been improved and tidal power from lead-
ing sites was judged to be marginally
economic. By 1982, improvements in design
and construction techniques, together with
the continued rise in the real cost of energy,
had increased the estimated life cycle
benefit-to-cost ratio of tidal plants to
about 3 to 1.

It is clear that economic viability is a
prerequisite in any tidal development. The
studies under reference have shown that
economic viability reguires full utilization
of the advantages of scale and of the
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greatest tidal ranges available. These
limit the development peossibilities to
site BY in Minas Basin, site A8 in
Cumberland Basin, with site A6 in Shepody

Bay as an outside possibility. {8ee
Figure 1.}
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FIGURE l: Location of tidal power sites.

Tidal power has alwayg intrigued the
inventor and many methods and machines for
the extraction of tidal energy have been
preposed and patented. Despite such well-
meaning creativity, the only cost-effective
approach entails the construction of dams
and the use of hydraulice turbines operating
on tidal heads in single or double effect,
single basin tidal plants. Linked basin
schemes have not been found economical, in
part due to the present and prospective
gsurplus of electrical capacity and in part
due to lower effective heads. The operating

methods referred to are illustrated in
Figure 2.
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FIGURE 2(a): Single basin tidal power layout.

Design and QOperation

Present plant designs for the leading
sites are generally similar except as to
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Figure 2(b): Water levels and output for
single (top) and double effect generation.

gize and for the present purposes it will
guffice to describe B9. The barrage would
extend about 5 miles from Economy Point to
Cape Tenny. The deep water section would



consist wholly of caissons, with earth dykes
covering the intertidal zone at each end.
Caissons would be of various designs,
containing turbines, sluice gates, cribs
providing temporary sluicing capacity prior
to eclosuro, and blind cribs.

The number of turbines 1s variable over
a broad range with little effect on the at-
site unit cost of output. Least unit cost
at present prices of machinery and construc-—
tion would be achieved with 128 turbines and
70 sluices., Unit costs would increase less
than 5% if the number of turbines were
increased to 140 or decreased to 106.
Changes of this sort in the installed
capacity have some bearing on both the
permeability of the barrage and the energy
extracted from the resonant tidal system.

Construction would reguire 10.5 years
for 106 turbines or just aover 12 years for
140 turbines. Closure and first energy
production would occur in any case at the
end of the eighth year with 56 turbines in
operation. Changes in magnitude and phase
of flows through the barrage would commence
with the placement of the first caissons
and increase more or less gradually through
the constructien period as indicated in
Figure 3,

As a single effect plant, BY% would
operate on a 4-phase program through each

tidal cycle as follows:
1. Holding (sluices and turbines closed}.
2. Generation (sluices closed, turbines
open) .
3. Holding (sluices and turbines clesed}.
4, Refilling (sluices and turbines open,

turbines not generating).

Single effect represents the economic-
ally optimum design from the standpoint of
at=site energy cost. Hevertheless, utility
system absorption and stability consider-
ations might result in a decision to adopt
the double effect mode. The increase in the
at-site cost of energy would be approximate-
ly 5%.

This penalty might well be outweighed

in the overall project economic picture by
the other conditions cited. TIf the plant
operated in double effect, sluicing from
basin to sea would take place during the
latter part of the generating phase and the
refilling would be accomplished initially by
inward generating and later by inward
sluicing. Apart from those changes, the
operating schedule would be the same as for
gingle effect.

The head evailable at the start of
generation, and therefore the time of
starting, regulation of the turbine from
time to time during generation, and the
timing of the end of the generation period
are all variables entering into the problem
of output optimization. The plant would
normally run on an optimized program either
for maximum cutput or maximum output value.
However, departures from the optimized
schedule are possible., Some, like the
release of water from sluices for fish
attraction, involve little economic penalty,
whereas large distortions of the optimum
generating cycle involve significant loss of
output. Alterations of those types are
available for the mitigation of environ-
mental effects if necessary.

Regardless of the operating mode
finally selected, the turbines would be
horizontal axis propeller machines, either
bulb or straight-flow type, of diameter
approximately 7.5 m, and with ganerator
limiting capacity of about 38 MW, egquivalent
to a rated head of 9.35 m. The machines
could be designed for synchroncus cperation,
in which case regulation would be by wicket
gates for single effect operation and wicket
gates plus variable pitch blading for
doublie effect. It is more likely, however,
that the machinery would be designed for
asynchronous operation and regulated simply
by the applied load. In that case, output
would be transformed to transmission voltage
and rectified for DC transmission. Fish
mortality would probably be lowered if
wicket gates were cmitted.
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where design options are indicated, s oo
final choice would be made during the > :
definitive deeign of the project and the A
options are open for mitigation of envircn- AN
mental impacts. \\ \\\\\ //
Certain features of the present =
(feasibility study) designs are summarized E \ \\\ /
in Table 1. The B9 barrage is illustrated £ \\\ /
in Figure 4 and water elevations for a z
typical generating c¢ycle in Figure 5. 3
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Table 1l: Characteristics and Costs of Tidal Power
Site B9
Small  Gptimum Site A8
1. Total no. of powerhouse units ] 128 ki
2a. No. of sluices (shallow) & 70 -
2b. ¥o. of deep sluices 44 22 -—
3. No. of spare units 6 8 2
4. Rated unit output (MW) 38 38 31
5. Installed capacity (MW) 4028 4864 1147
6. Net plant capacity (MW) 3800 4560 1085
7. Net annual energy (GHh) 11766 14004 3183
8. Capacity factor (%) 35.4 35.1 33.5
9. Cost estimate ($ x 106)
(a) Total direct cost 3524 4011 1153,2
(b} Indirect & interest plus contingency 2493 3019 726.1
() Total capital cost 6017 7030 1879.3
10. Annual charge {9¢) x .05531 332.8 3g8.8 103.9
i1l1. Cost of energy (mills/KWh} 28.3 27.8 32.6
Note: The unit costs for the schemes are not adjusted for the benefits
due to energy and revenues during construction. Ceosts are in 1981
constant dollars.
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Figure 4: B9 barrage plan and elevation
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Absorption eof Qutput

The output of a single basin tidal
plant consigts of regular, discrete pulses
of energy, one per tide for single effect
and two {or doublie effect. While various
means of energy storage are available for
retiming this energy, such adjuncts are more
appropriately designed, constructed and
operated as part of a utility system, where
they can fill a multi-purpose role. From
the viewpoint of tidal design, the product
is thus simply energy without significant
firm capacity. Studies have indicated that
such energy can be used by utility systems
to displace existing high cost thermal
generation. The displacement targets are
primarily oil and secondly coal. Displace-
ment is technically feasible as long as the
amount of tidal energy is small in propor-
tion to total utility load.

For Maritime Province utilities, this
restriction sets a relatively low upper
limit on abscrption capacity. But an even
lower limit is presented by the relatively
small amounts of oil projected to be used in
the 1990's and beyond. New England and New
York power pocls are by contrast projected
to depend heavily on hydrocarbon fuels out
to the limit of present forecasts. They are
thus the best markets for tidal energy from
the standpoints of both project profit and
benefit to society. Any large-scale tidal
project would therefore inevitably depend on
markets in the northeastern United States.

Present Status

At present, no project exists and much
work remains to be done to reach the point

of a commitment decision. This work includes,

amonyg other things, site selection and the
interactive conduct of environmental
assessment and definitive design. Site
selection presents relatively few options,
but necessarily involves decisions bearing
on the ultimate development of the Upper
Fundy tidal rescurce. For economic reasons,
it would be necessary in any event to
"high-grade" the resource., The Fundy-Gulf
system in its natural state annually
dissipates some 230,000 GWh, of which recent
estimates indicate about 20,000 GWh per year
to be economically recoverable at projected
real costs of energy. However, a single-
site development which precluded any future
additions would still further {and perhaps
unjustifiably) limit the resource potential.
The work leading up to a commitment
decision is labelled for convenience the
precommitment pregram; it would cost $30 to
$100 million, depending on site and other
factors. Before starting to spend this
amount of money, an effort is being made to
ensure that development is viable from the
financial and marketing standpoints.
Results of this current work should be
available early in 1985.

Environmental Aspects

While no environmental assessment has
yet been undertaken, a considerable amount
of work has been done in recent years,
mainly aimed at an improved understanding of
the marine physical and ecological systems

likely to be affected. The views expressed
in this section are intended to summarize tho
results of such work, from the standpoint of
a potential owner.

From what has already been stated, it is
clear that a tidal plant will necessarily
alter the magnitude and phase of tidal flows
across the line of the barrage, affecting the
tides themselves. Two effort:s to gquantify
such effects have been made, both using two-
dimensional finite time difference HDN models.
The first, by the Atlantic Tidal Power
Programming Board, suffered from lack of
tidal data outside the Bay of Fundy and was
constrained to use an insufficiently remote
seaward boundary. The second, by the Tidal
Power Review Beoard in 1976-77, utilized the
Greenberg model with seaward boundary at the
edge of the continentzl shelf. That model
gave good results in verification tests and
potential participants in a tidal project
tend to consider it reliable.

Results cbtained from the model in
predictive mode have been published, and are
illustrated in Figure 6. Recent discussions
have tended to omit any reference to the
precise conditions modelled and to view the
predictions in a context which could well he
erronecus. The main omission is the fact
that the predictions were made with the M2
tide as the sole input. The predictions
would be correct for actual tides if the 52
and other significant constituents were
unaffected, but would ctherwise over- or
understate the extent of amplitude changes in
the actual tide. Model runs do indicate,
however, that the average perturbation of the
tides will be very close to the M2 results.

Secondly, the predictions were made for
specific timing and magnitude of flows
through the tidal barrage. Significant
changes in such flows, caused by changes in
operating methods or installed sluice or
turbine capacity, would have a minor but
perhaps not negligible effect on predictions.

Before changes in the tidal regime and
the scope for mitigative measures can be
fully understood, predictions will have to be
obtained with a drive containing all the
significant tidal constituents, sensitivity
of results to changes in barrage permeability
will be needed and the possibility (probably
faint) that drastic changes in operating
schedules can be used to modify the tides at
times of storm surges will have to be
explored.

Most of the direct long-term environ-
mental consequences envisaged stem from
alteration of the tides, either in the head-
pond area or at more distant points in the
lower Day and Gulf, Many local effects have
been identified and at least roughly guanti-
fied. There would, for instance, be loss of
intertidal areas in the headpond, less
nutrient production by zooplankton and
benthic organisms, balanced by less turbid
water and greater phytoplankton production.
while some negative impacts would occur,
nothing prohibitive is envisaged.

The impacts on Maine coasts have heen
well identified, but gquantification will have
to be based on a more precise definition of
tidal plant design and the resulting tidal
regimen. Tt will require a thorough assess-
ment by environmental scientists. From the
viewpoint of a potential owner, coastal
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Figure 6: Tidal amplitude change with

operation of plants at
indicated sites (TPRB, 1977)

impacts would require compensation of
individuals for damage or remedial works and
the costs would become part of project
capital cost. These impacts are potentially
serious and are perceived as important
factors both in site selection and in
estimating the ultimately developable
resource potential.

Alteration of the tides would affect
currents, temperatures, nutrient and larval
distribution in the lower Fundy and Gulf of
Maine and thcrefore has the potential for
benefit or harm to the important commercial
fishery of that region. It may be possible
to obtain some indication of the results
using a relatively simple approach, and this
work is now in progress. Preliminary results
suggest a beneficial effect for some
important commercial species.

One potentially major impact does not
stem from alteration of the tides, but
rather from the existence of a barrage and
operation of the turbines. This involves the
shad (alosa sapidissima). Work by Dadswell

indicates that the potentially viable tidal
sites are all used by this specles as summer
feeding grounds, and it is estimated that a
single fish would, in the course of its
summer scjourn, make an average of 15
passages through the turbines at site BY.
Under these circumstances even a relatively
low rate of mortality per passage would
impose an insupportable rate of attrition on
shad stocks. This worst-case scenario
implicitly assumes that behaviour of the
species is not altered by construction of a
barrage and reduced sediment concentrations.

From the viewpoint of a potential
owner, it would be impossible to proceed with
any development which would result in the
decimaticn or destruction of a fish species
of importance both to sportsmen and commer-
cial fishermen. Methods of mitigating this
potential impact may be available. Mortal-
ity tests necessary to define the exteant of
the impact have been scheduled by Tidal
Power Corporation for the spring of 19285,
using the 7.6 m Straflo turbine at Annapelis
Royal.

Turbines of the size and speed suitable
for large scale tidal developments and
operated on the modest heads available are
expected to have low mortality rates for
fish up to about 1 m in length, Thus a
tidal plant is not expected to impact
heavily on anadromous fish passing the
barrage on an annual spawning run.

In summary, the significant direct
impacts appear to comprise the effects of
higher tidal ranges on the New England coast,
undefined effects on the Bay-Gulf commercial
fishery, and shad nmortality, Of these, only
the last is thought to be mitigakle by
choice of suitable plant design.

Indirect impacts, all beneficial, would
arise because the tidal energy would displace
hydrocarbon fuels with consequent reduction
of air pollution, including acid-forming
emissions, radionuclides and particulate
matter.

Preparing to Deal With Potential Conflict

Unless benefits substantially exceeded
disbenefits, no tidal plant could be built.
There is reason to helieve this condition
can be attained and for purposes of this
paper the assumption is made that it will be
attained. However, even with the greatest
poagible mitigation of impacts through
appropriate design, some negative impacts
would occur. For example, negative impacts
would be felt by clam diggers in the head-
pond area, owners of shoreline property and
structures in the lower Bay and Gulf. The
economic benefits would necessarily be split
in some fair fashion between project owners
and the customers of utilities purchasing the
tidal energy. The environmental benefits,
with a few exceptions, would inure to the
public at large. With an uneven distribution
of impacts in prospect, the seeds of conflict
are sown.

Feagible conditions for any tidal pro-
ject would include, among other things, the
availability of export permits, adequate
financing and transmission facilities.
of these could be obtained unless the
project were beneficial, and so perceived, in
ail the jurisdictions affected.

None
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From the owner's peoint of view, these
requirements translate into a need to
{a) establish the facts regarding project
benefits and disbenefits, and {(b) obtain if
possible a consensus of opinion, based on the
facts, in all the jurisdictions affected.

Neither of these tasks can be performed
by a proponent in iselation. As in s0 many
other facets cof human affairs, the words of
the British jurist are relevant: "It is not
enough that justice be done; it must also be
seen to be done."” The fact-~finding must be
preceded by a judgment as to what facts are
relevant and this judgment must be made by a
disinterested and impartial agency. The
scientific work necessary to assess environ-
mental effects must be well performed and
the stature of those engaged in its execution
and supervision must be such as to command
public acceptance of the results.

In a perfect world, a consensus of
public opinion would develop automatically
from consideration of the relevant facts,
but in real life at least two difficulties
arise. One is presented by the apples-and-
oranges nature of economic and environmental
considerations; the lack of an accepted
commen unit of value. Thus two people can
look at a given set of facts and reach
widely different value judgments.

The other difficulty in the present
case is created by the delay necessarily
involved in obtaining reliable data. Media
tend to be addicted to sensationalism, and
in recent months have been publicizing the
more sensational aspects of legitimate
environmental concerns. In some cases the
publicity has portrayed today's scientific
conjecture as ultimate truth. There is some
danger that by the time the facts are knowm,
they will be irrelevant; that opinions
formed on the basis of media coverage will
have been cast in concrete.

It therefore appears that a constructive
step both in the minimization of conflict and
in its resolution would be to delay the
hardening of opinion until the facts become
available. Complete achievement of such an
objective would no doubt be impossible, but
afforts to that end might nevertheless be
worthwhile.

In a situation where both Canadian and
U, 8. interests are involved, it is
desirable that parochialism and even the
suspicion thereof be avoided. This militates
against separate national approaches to
environmental questicns. Furthermore, any
proponent would find it difficult, if not
impossible, to deal with a situatien in which
it was answerable to a number of environmental
agencies likely to impose conflicting
regquirements on the project.
considerations, environmental supervision
through a single agency may well be a
necessary condition of project feasibility.

Because of the foregoing considerations,
it appears highly desirable from the
proponent’'s point of view that the means for
envirconmental regulation and control be
decided on a binaticnal basis, and put in
place with the least possible delay.

In view of these

PART 2 - TIDAL POWER AS AN "ISSUE"
Introduction

The use of tides to generate electricity
has been long discussed bhut, as far as North
Aamerica is concerned, has only come under
serious economic consideration within the
last 8 to 1D years, The rapid escalation in
the price of imported oil during the mid-~
to late '70's coupled with the continuing
dependence of the northeastern United States
on such oil has greatly improved the outlook
for tidal power.

In the abstract, tidal power appears to
be an environmentally desirable way of
producing energy. It involves a renewable
resource, it does not generate waste heat
or noxious byproducts, and it does not add
carbon dioxide to the atmosphere. Unfortu-
nately, like so0 many other things in life,
it appears that here too there is to be
"no free lunch". Predictions based on
mathematical models suggest that worrisome
increases in tidal ranges and currents
could accompany tidal power generation.
Debate cover these possibilities has now
added tidal power to the growing list of
"energy vs. the environment” issues on the
pubklic agenda.

The purpose of this part of the paper
ig threefold:

1. To review briefly the recent
history of the tidal power issue
and to outline the nature of the
issue;

2. To describe what appears to be
needed to rescvlve the emerging
conflict;

3, To discuss the options that
would seem to be available,
with special emphasis on
possible use of the International
Joint Commission.

The Recent History of the Issue

Before attempting to describe how
Fundy tidal power evelved into an issue,
perhaps it would be well to define what is
meant here by the term "issue". In our
judgment, a proposed action or project
becomes identified as an issue when evidence
enters the public domain that suggests that
the costs of the project, intended or
unintended, may actually be greater than the
projected benefits or that new and unintended
side effects are likely to arise from the
proposed project. Often it is groups that
are traditionally opposed to certain classes
of projects that, on their own initiative,
conduct studies that produce results
guestioning the benefit-cost ratios of
controversial proposals. In the present case,
however, it was the developer itself, Tidal
Power Corporation, that contracted for some
of the early studies that suggested adverse
impacts from the proposed facility.
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Indeed, one of the differences hetwaen
this issue and other environmental conflicts
has tc do with both the source and the
guality of early information on possible
impacts. 7o a large extent, although not
exclusively, information entering the public
domain has come either directly from reputa-
ble research scientists or indirectly from
them via reasonably accurate media accounts.
That these studies have involved both
Canadian and U. $. researchers representing a
number of different disciplines and institu-
tions has reinforced the perceived objectivity
of the information being received on the
issue.

The following chronclegy, though not
comprehensive, gives some of the high points
in the development of the issue. A series of
Canadian government-sponscred reports have
served to frame the issue. The first, issued
in 1969, concluded that tidal power was not
economically feasible under the then existing
conditions; a second, released in 19277, showed
that the altered world energy situation had
made Fundy tidal power ecconomically feasible;
and the third, issued in 1982, gave an even
more optimistic assessment of the potential
of Fundy tidal power.

Between 1969 and 1979, as discussion of
tidal power ingreased, scientists began to
look more carefully into the possible
environmental consequences of the requisite
power generating structures. When ground was
broken on the construction of a $50 million
one~turbine prototype at Annapolis Royal in
Nova Scotia in 1980, FPundy tidal power
attained a new level of reality,

Beginning in about 1981, articles began
to appear in both the Canadian and U. S.
regional newspapers concerning the possibil-
ity of adverse effects from a Fundy tidal
power project. Most of these were based on
interviews with one or mere of the growing
number of researchers that were beginning
to focus more specifically on the issue.

In Canada, a Fundy Environmental Studies
Committee made up of scientists working in
the Bay of Fundy was organized and efforts
were begun to form a U. S. counterpart.

Four meetings in the United States in
the last 18 months have heightened public
interest in tha topic. In July of 1983,

U, S5, Senator George J. Mitchell (D-Maine}
convened a public hearing of the Senate
Committee on Environment and Public Works in
Augusta, Maine, to take testimeny on the
matter. A workshop was held at the University
of New Hampshire in November of 1983 to
discuss scientific needs in connection with
the issue. In December, 1983, the New
England Governors' Conference and the
National Oceanic and Atmospheric Administra-
tion held a public forum in Boston on the
topic and in May of 1984, the Fundy tidal
power issue was one of three topics studied
at the First Annual Bilateral Symposium on
New England/Eastern Canadian Affairs held in
Providence, Rhode Island,

Several events drew public attention to
the issue during August of 1984, On
August 6, a major article appeared in the New
York Times on the Fundy tidal power matter;
on Augqust 25, the Annapolis Royal prototype
plant was opened and officially became the
first operating tidal power plant in North
Aamerica; and on the same day, the New York

Times ran a letter to the editor sharply
criticizing the sconomics of tidal power.

In effect, then, up until the last year
or 5o, the issue had been largely deiined by
Canadian government reports prepared by
professionals primarily concerned up to this
stage with the economic and engineering
feasibility of the project and by a small
number of Canadian and U. S. scientists.

As an increasing number of the U. §. public
became aware of the proposal and its
possible impacts, however, elements of the
state and federal governments in the U. S.
began tc be drawn to the issue., As of this
writing, the Governor's offices of the New
England states and state coastal management,
state fisheries, and state energy offices
are all involved in the matter. At the
federal level, NOAA, the U. S. Army Corps of
Engineers, the Fish and Wildlife Service,
the Department of Energy, EPA, and the
Federal Emergency Management Agency have all
become interested in one aspect or another
of the topic.

Nature of the Issue

What fears are drawing public attention
and creating an issue of Fundy tidal power?
What have the-.public or its representatives
learned about the tidal power project that
causes them most concern? Are these concerns
likely to be "real"? How and when will they
know? Are the developer and those likely to
be impacted working with different sets of
numbers? Are “"value” differences involved?
Are the major impacts likely to be subject
to mitigation? Are the projected impacts
likely to be found to be an inherant part of
a viable project? Is compensation likely to
be a reasonable mitigating measure? Formu-
lating responses to these kinds of guestions
is a necessary step on the way toward shaping
an approach to conflict resclution.

In the judgment of the author, Fundy
tidal power has become an issue because of a
growing fear that significant adverse impacts
may be felt by a population that perceives
itgelf to have little or no legal (or polit-
ical) leverage over decisions regarding the
project. Two aspects seem to be involved—-
concern that adverse conseguences will be
suffered without offsetting benefits and
concern that decisions will be made without
regard to the views of those likely to be
affected.

The estimation of the magnitude of the
various types of impacts of a Fundy tidal
project is, of course, a difficult process
involving considerable uncertainty. Some of
it relates to the limitations of the mathe-
matical models used to predict changes in
tidal range and tidal currents due to the
construction of a tidal barrier. Other
uncertainty is introduced when attempting to
judge the effects of these physical changes
on such phenomena as coastal inundation,
erocsion, tidal mixing, primary productivity,
water temperature, and the weather, Indirect
effects such as those that might affect fish
populations are even harder to estimate at
the present time. Principal focus so far has
been on the increase in tidal range that
predictions gsay would be associated with the
project,
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In addition to effects produced by
increases in tidal range and current
predicted to be felt along the New England
shoreline as far away as Cape Cod, another
important class of impact that occurs
immediatcely at the tidal facility itself
will almost certainly affect U, 5. interests
as far away as the mid-Atlantic states.
Tagging studies suggest that very large
numbers of anadromous fish spawned in U. S.
rivers from the mid-aAtlantic states
northward, spend a portion of each summer
in the very bays in the Fundy region
proposed for tidal power development. Dire
predictions have been made as to the impact
of the project on the Bmerican shad stock.

As more research is completed and the
physical oceancgraphy and biology of the
Fundy-Gulf of Maine system are better
understcod, more accurate prediction of
impacts can be expected. But a good bit of
this knowledge will not come quickly or
easily. In many cases, additional data over
several annual cycles will be needed.
Effects on fish stocks due to the operaticon
of the Annapolis Royal plant, for exampla,
will be of great interest but the collection
of these data will take several years.
Probably most importantly, development of
the mathematical models required to provide
data for environmental purposes will take
congiderable time, effort and expense.

The second aspect of concern, we
believe, involves a fear on the part of
some members of the potentially impacted
U. 8. public of being virtually powerless
to affect a Canadian tidal power decision.
so far, except for some broad statements of
reassurance by Tidal Power Corporation
executives, concerned members of the U. 5.
public have not been shown any avenue for
formal expressions of concern, nor have they
been informed of the decision-making
processes to be followed by the two
govermments., U. S. citizens who have become
accustomed, over the last decade and one-
half, to a full range of legal tools
{environmental impact statements, restraining
ordere, other forms of litigation) are
understandably apprehensive with the
uncertainties introduced by the trans-
national aspects of the tidal power proposal.
Many envirommentalists probkably believe that
aimply having access to prescribed legal
tools provides useful incentives to all
goncerned for meaningful discusseion and
accommodation.

Wwhat is Needed in a Conflict Resolution
Mechanism?

Appreoaching the problem from the
parspective of the concerned U. S. public,
it would appear that a workable mechanism
for conflict resolution should contain at
laast the following three elements:

1. An agreed process to produce and
disseminate authoritative answers
regarding the physical effects
and likely consegquences of the
construction and operation of a
tidal power facility in three
areas of principal concern:
effects of increases in tidal
range, effects of increases in

tidal currents, and effects of
turbine mertality on fisheries.

2. An agreed process that ensures
that information on the full
costs as well as the full benefits
of the proposed project beccmes a
formal part of a decision-making
process that invaolves both
governments.

3. BAn agreed long-term monitoring
program that would measure
observed effects and their
consequences, if a decision is
made to construct the project.
Assoclated with this element would
be an agreed mechanism to link the
outcome of such a monitoring
program back toc the bilateral
government decision-making scheme.

The developer, on the other hand, has a
somewhat diffarent set of needs, scme of
which will have to be met by such a process.
Fundamentally, as Mr. Baker ocutlined above,
the propenent needs a firm basis upon which
to make his next business decision. Like the
concerned public, he needs to know the
magnitude of the impacts to be expected as
quickly as they can be reliably estimated.

He also needs to know if they are likely to
exceed some threshold of acceptability in
certain locatiens and what those threshoids
might be. He needs to know if impacts can be
reduced in magnitude by mitigation measures
or made acceptable through the payment of
compensation and if compensation is to be
involved, what that will do to the economics
of the project. Egually importantly, he
needs to know with certainty that a bilateral
governmental decision-making process can be
found which will produce the authoritative
answers that both his company and the public
need and which will produce a go or no-go
decision in a predictable timeframe.

The Available Options

An analysis of the possibkilities, such
as that undertaken by Dr. Allison Rieser in
1983, reveals relatively few good options.
While international law places a generalized
obligation on nations to refrain from
activities which degrade the environment of
their neighbours, it dces not provide the
kind of predictable legal framework required
here. Domestic law in Canada and the U. 3.
also appears to fall short., The envirconmental
impact assessment requirements of neither
country, in this specific instance,
necessarily extend to the transboundary
impacts. And the federal government reviews
agsociated with action to approve either an
export license (in Canada's case) or an import
license (in the U. 5. case} for the electrical
energy involved, also appear limited in their
scope. State and provincial laws do not, by
themselves, seem to provide an adequate
legal basis for dealing with the issues
raised in the Fundy tidal power case.

We turn then to bilateral arrangements
as a possibility. A new treaty could be
negotiated between Canada and the United
States to deal expressly with the Fundy tidal
power situation and as a part of the agree-
ment, a new mechanism could be created to
meet the special needs of the Fundy case.
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In fact, attention has recently been

focused not on a new agreement buk on the
use of an existing bilateral arrangement--
the International Joint Commission (IJC).
Created by the Boundary Waters Treaty of
1909, the IJC has a history of dealing with
thorny transhoundary environmental and water
resource issues with considerable success.
1+ has alsc demonstrated that it can handle
issues as complex as the present case and
has developed a reputation for authoritative
technical work.

In its early period, the IJC was
principally occupied with its judicial
mandate—-approving or rejecting applications
for projects (hydroelectric, flood centrol,
reclamation) affecting boundary waters.
Since about 1960, however, it has become
inereasingly involved in issues related to
water gquality and the environment,
generally under the investigative authority
given it in Title IX of the treaty.

The IJC seems a promising candidate for
the dispute resolution rele in the Fundy
tidal power case for at least four reasons:

1. Transboundary environmental

‘ problems are its main fogus and
the tidal power project impacts
are clearly of that type.

2. Given its balanced 1U.5.-
ranadlan membership (three
commissioners from each country)
and its joint U.S.-Canadian
boards, itg recommendations
will be credible in both
countries.

3. The solid technical reputation
of the IJC should ensure that
ita fact-finding is accepted
as authoritative.

4. Given the continuing nature
of the organization and its
flexibility, the IJC could play
different roles at various
stages in the resclution of the
Fundy case. For example, it
could act as a fact-finding
body initially, make recommen-
dations concerning decision-
making in the case toc the two
governments, and play a long-
term monitoring role if the
project is built.

outlook

It would appear that the Fundy tidal
power issue is at the point where action by
the two federal governments is required.
The magnitude of the project, its trans-
national aspects, and the nature and
extensiveness of the possible impacts all
argue for the initiation of government-to-
government involvement. Early reassurance
to potentially impacted interests in the
U. S. that their concerns will, in fact, be
factored into the formal decision-making
process seems important. Equally important
appears to be the need for authoritative
information on likely impacts and the
probable conseguences of such impacts.

require on the project and what procedures
and timetable will be followed in arriving
at a decision with regard to the project.
TPC is approaching the time when another
large investment must be made. That invest-
ment, while still not the major financial
commitment, requires knowledge of the
government decision process to be used and
the timetable associated with it. The
corporation must be certain that at the end
of its next increment of studies--the
precommitment phase--all of the information
necegsary to make the commitment decision is
at hand. Hence, both the TPC and the
potentially impacted publics need early
information on the fact-finding/conflict
resolution/decision-making processes that
will be used in this situation.

As indicated above, momentum appears to
be building behind the idea that the IJC
could play a useful role in the Fundy tidal
power case. Regently, the New England
Governors and the Eastern Canadian Premiers
have taken the matter under study. Tt
appears possible that the Premiers and
Governors will formally request that the
President and the Prime Minister imitiate
a reference to the IJC with respect to the
feasibility and desirability of the Fundy
tidal power project at their next meeting.

A recommendation coming out of the
First Annual Bilateral Symposium on New
England/Eastern Canadian Affairs (May 1984}
also called upen the governors and premiers
to take the lead in the collection and
dissemination of scientific and environmental
information ©on the Bay of Fundy, Gulf of
Mazine, and Georges Bank. Recognizing that
the processes to be followed in bringing the
IJC into the situation are likely to be
time-consuming, the governors and premiers
ecould play a very useful role in the interim
by creating an office that serves as a
clearing-house for information on the topic.

The prospects of generating pollution—
free energy from the large tides in the Bay
of Fundy remains an exciting one indeed. The
positive aspects of this proposal are so
attractive that the overall feasibility and
desirability should be evaluated promptly
and authoritatively. The possibility of
potentially serious side effects must be
carefully examined by a respected bilateral
agency of the two governments and a
definitive statement on the full spectrum of
benefits and costs prepared as soon as
possible. Necessary additional research
studies should be commenced at the earliest
opportunity. The bilateral agency should
also prepare recommendations to the two
governments regarding the decision-making
process to be used, including the criteria to
be used in arriving at a decision.

Up to this peint, the debate over Fundy
tidal power has been a relatively raticnal
one. Action on the part of the two federal
governments is now needed to continue that
tradition.

The Tidal Power Corpeoration (TPC} would
appear to need to know what kind of informa-
tion the two governments are likely to
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MEETING THE CHALLENGE:
LBE AND PROTECTION OF QUR OCEANS AND COASTAL WATERS

Robert W. Zeller
OEfice of Marine and Estuarine Protection
15 Enviconmental Protection Agency
Washington, D.C.

Thw oceans and coastal waters are of great
importance to all of us because they support a
rich and diverse variety of plant and animal
life, provide food and recreation for
populations around the world, and are used for
transporting curselves, our goods, and materials
between nations. The oceans are also a great
potential resource For minerals and energy and
have the capacity for assimilating a certain
amount of waste materials. And, therein lies
our challenge: How do we capitalize on the
availability of the ocean's mineral and energy
resources, also, the oceans' waste assimilative
capacity without damaging their value as a
natural and environmental resource?

During this presentation, I plan to share
with you what EPA, in cooperation with other
federal and state agencies, is doing and plans
to do under our several statutory authorities to
meet this challenge. Included is a brief
discussion of EPA'S ocean disposal research
progran.

First, however, it is important to
understand two things about EPA in order to
understand how we do business. First, EPA is a
regulatory agency: our primary job is to enforce
environmental and public health protection
laws. Major program offices in
headquarters include air and radiation, water,
and solid waste and emergency response. EPA's
new OMEP will be located in the Qffice of
Water. There is also an Office of Enforcement
arnd Compliance Monitoring to ensure that EPA
enforces the several laws consistently. And,
there is an Office of Research and Development
to ensure that our program offices use the
latest information on environmental and public
health risks and the latest technologies for
controlling amd minimizing those risks.

Second, EPA is highly decentralized.
Headquarters provides program direction,
support, ard overview and our ten regiocnal
offices implement the programs, many of which-=-
such as construction grants and permitting in

the water pollution control program —-are further

delegated to the States.

EPA's marine and estuarine environmental
protection efforts are authorized by, or related
to, requirements of the Clean Water Act (CWA),
Mar ine Protection, Research, and Sanctuaries Act
{MPRSA), Comprenensive Envirommental Response,
Compensation, and Liability Act (CERCLA), and
Resource Conservation and Recovery Act {RCRA}.
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Under the CWA, for example, all discharges
to waters of the 1S, inciuding estuaries and the
territorial seas, must be permitted in
accordance with NPDES requirements under §301
and 402 of the Act. Depending on the location of
the discharge, efflvent (discharge) limits in a
NPDES permit will be dictated by technology
based requirements, which are standardized
naticnally by EPA regulations, or by water
aquality standards that are specific to
individual receiving water bodies, In addition,
all discharges to the territorial seas,
contiguous zone, Or opeh oceans, mMust meet the
criteria and EFA guidelines under $403(c) of the
Act.

Var iances from NPFDES technology based
tequirements for certain industrial and
municipal discharges are potentially available
wnder §301{g) and §301l(h), respectively. For
example, EPA's recently published National
Municipal Policy* set forth the agency's
approach for ensuring that all municipal
treatment plants comply with secondary treatment
requirements of the CWA. To obtain a 8§301(h}
var iance fram the secondary treatment
requirement, municipal dischargers to mar ine
waters mist demonstrate compliance with
specified envirommental protection criteria.
These criteria and EPA's decisior—making process
anphasize source control of toxic substances,
enforcement of pretreatment program
requirements, and locating and designing
treatment plant discharges to minimize toxic
effects on receiving water biota,

Rs shown on the chart, a total of 208
municipalities have applied for 5301(h)
variances; 84 are major applicants, i.e., at
least 5.0 MGD and 124 are minor applicants. To
date, 29 applicants have received tentative
var iance approvals and 74 have received
tentative denials. All tentative decisions amd
draft, modified permits are sibject to public
review and comment before being finalized.

There have been six final §301¢h) variance
approvals and 24 final denials to date. FEPA
plans to complete the §301(h) decision-making
process over the pext two to three years.

(Note: *The NMP establishes July 1988 as the
target date for final compliance by all
municipal treatment plants regardless of the
availability of federal furdling assistance.
Exceptions to the July 1988 compliance date will
be only for extraordinary circumstances and
established by consent degree,)



§301th) modified Eerxruts will be for five
year terms, during which time the permittees
will be required to monitor both compliance with
effluent limits ard impact on receiving water
quality. Indeed, EPA, in cooperation with the
States, will be evaluating monitor ing feedback
on 8301 (h) discharges and conducting our own
monitoring programs to ensure continued
achievement of QWA objectives by 830L(h)
germittees, individually and nationally. EPA's

3W1(h) monitoring program will be developed and
implemented ocooperatively with MOAA as an
integral element of a comprehensive ocean
monitor ing strategy.

There are about 250 munigipal and industrial
ocean discharges subject to $403{(c} requirements
in addition to all other applicable provisions
of the (WA. The §403(c) requirements also apply
to offshore oil and gas drilliing operations that

. discharge to the ocean or coastal waters, Under
a recently signed agreement with DOI, EPA anxi
the minerals management service of DOI are
committed to cloge coordination of environmental
studies, regulatory activities, and NEPA-related
actions so that EPA's final NPDES general
permits for oil and gas driliing operations in
DI lease sale areas can be issued Dy EPA at the
time DOI publishes their final notice of
{leasesale} offerings.

EPA is not planning o issue individual
permits for oil anmd gas drilling operations in
lease-sale areas for two reasons. First, it is
expected that circumstances surrounding most or
all drilling operations within a lease-sale area
will be comparable so that individual permits
woirld be redundant. Second, requirements for
general permits are expected te generate
sufficient information to determine permit
conditions without application information.
Thus, general permits can be isgued without a
named applicant or applicants. The effect is
that EPA can propose general permits for
lease-sale areas early in the leasing process,
thereby minimizing delays. EPA, therefore, is
issuing NFDES general permits covering part or
all of the lease-sale areas, EPA has already
issued general permits covering existing
lease-sale areas in the Gulf of Mexico amd off
the southern California coast.

Also, under 3404 (b} of the CWA, EPA has
published guidelines defining the criteria and
testing procedures for evaluating permit
applications to the Corps of Engineers (Q0B} for
dredge ard £ill activities in estvaries and for
placement of f£ill in the terciterial seas,

In addition, 3404(c) of the OWA authorizes
EPA to veto specification of sites for dredge
and £ill activities whenever EPA finds that such
activities will have unacceptable adverse
affects on water supplies, shellfish beds, or
fisheries.

Finally, EPA's responsibilities for
prevention and control of 6il and hazardous
material {Q&M) spills to the contiguous zone or
territorial seas are described under §331 of the
CWA., Under the National Contmgemcy Plan,
established as required by $311{c){2) of the
(WA, the U.S. Coast Guard is the federal action
agency for spills of OLHM to these coastal
waters.

mmping of any materials (includiing dredged
materials) to the oceans, contiguous zone, or
territorial seas is strictly regulated under the
MPRSA, the Ocean Dumping Act, as well as U.S.
commitments to the conwvention on the prevention
of marine pollution by dumping of wastes and
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other matter, more commonly known as the [ondon
Dumping Canvention (Lpc). ~ Incineration of
liquid hazardous wastes is also regulated under
MPRSA.

Although EPA 'is responsible overall for
leading ard coordinating implementation of the
MPRSA as shown on the chart, administration of
MPRSA programs is a shared responsibility among
several federal agencies, including EPA, NOAA,
(OE, and the Coast Guard. In addition, the DOI
must do environmental assesaments and prepare
EISs during the development of lease-sale
offerings for offshore mineral and energy
development. So, clearly, close coordination
and collaboration is needed among the several
agencies if we, collectively, are to meet the
challenge T described at the beginning of my
presentation.

MPRSA
MAJOR RESPONSIBILITIES

EPA

0 Site designations and management (all
gites)

o Permit issuance for nondredged materials

o Research on environmental and public
health risks and control technologies

(OB

o Ocean dumping of dredged materials and
issue permits for dredged material dumping

NORA  ©

o Environmental monitoring and research on
long term effects

Coast Guard

¢ Campliance monitoring and surveillance

EPA's regulations for implementing the MPRSA
address ocean dumping for fipal disposal of
wastes and incineration-at-sea for destructive
disposal of liquid hazardous wastes. In
addition, there are two distinct phases or
elements of the ocean disposal program: Sites
for ocean disposal must be formally designated
v EPA (i.e., by promulgation in the Federal
Register) as environmentally acceptable
locations for specified type(s) of waste and
disposal method({sy and permits must be issued
for actual waste disposal, whether by dumping or
by incineration.

As part of the MPRSA "ocean dumping”
regulations pramulgated in 1977, EPA designated
141 dump sites on an interim basis, including 127
dredged material sites, 13 nondredged material
sites and 1 incineration~at-gea site. EPA was
aued by the National Wildlife Federation (NWF)
in 1980 for moving too slowly on final site
designations. A “consent decree" was filed in
court in which EPA agreed to a schedule for
preparing 22 EISs and designating 46 affected
dumpsites. As shown on the chart, EPA has (as
of Augqust 27, 1984) completed 15 EISs and
promalgated 16 final site designations. EPA is
also proceeding, in cooperation with the COE, on
a schedule for designating sites not covered by
the NAF consent decree. Because most dumpeites
are for dredged materials, the COE shares in the
cost of site designation field studiea,



MPRSA DISEGSAL

Total Interim Site Designations = 141

-127 Dredged material sites
- 13 Nomdredged material sites
- 1 Incineration-at-Sea-Site

Site Designation Status as of August 27, 1984:

~1l6 Final Designations (15 EISs)

- 6 Proposed Designations

~10 Sites Dedesignated

=% Sites under Evaluation

-53 Sites Scheduled for Evaluation

Of special interest here are EPA's recent
actions on dumpsite designations for the New
York City (NYC) metropolitan area. On May 4,
1984, EPA published its tentative decision in
the Federal Register to deny petitions for
redesignation of the NYC i2-mile site for sewage
sludge disposal because continued sludge
disposal at the 12-mile site is inconsistent
with the MPRSA criteria and EPA requlations.
There is unreasonable degradation of the marine
environment and a suitable, alternative disposal
site exists. In that same Federal Register
notice, EPA promulgated final designation of
sewage sludge amd industrial waste dump sites
within the boundary of the previously approved
{interim) M 106-mile dump site.

Applicants for ocean disposal permits,
either ocean dumping permits or
incineration-at-sea permits, are required by
MPRSA to demonstrate the need for such
activities and that there will be no adverse
effects on human health and welfare; biolegical
comminities, shorelines, and beaches; marine
ecosystems; or alternative uses of the oceans;and
also, that ocean disposal impacts are less
adverse to the public interest than are other
disposal alternatives, including land disposal.
EPA's ocean dumping tegulations must be
consistent with requirements of the IDC; and the
IIX has strictly prohibited several kinds of
mater ials from ocean dumping. Prohibiting
materials include radiological, chemical, and
biological warfare agents and high-level
radicactive wastes.

This chart shows that there were seven
EPA-issued, special {i.e., three year} ocean
dumping permits in effect in 1983, along with
nine interim permits and one research pecmit,
Most of the dumping is along the east coast and
most of it, in terms of tonnage is sewage
sludge. The chart also shows that about nine
million tons of sewage sludge and industrial
wastes were dumped (under EPA permit) during
each of the last several years. These numbers
are very small by comparison with ocean disposal
of dredged materials. The OE annually dumps
{or issues permits For dumping) about 7% million
tons of dredged materials in the ocean,

It was EPA's intent back in 1977, consistent
with our regulatory provisions, to phase out all
ocean dumping of materials which failed to meet
EPA's detailed environmental impact criteria by
December 31, 1981, New York City sued EPA on
this issue and, in 1981, Judge Sofaer told us
that we must consider all relevant statutory
factors in MPRSA (not just our environmental
impact criteria} when detecmining whether ocean

dumping of sawage sludge, or any other wastes,
unreasonably degrades the environment. EPA is
curtently revising our regulations to be
consistent with the Sofaer decision,

EFA has also taken a hard look at our ocean
dumping decision-making process in reaponse to
the Sofaer decision. EPA published its current
approach to ocean dumping in the May 4, 1984
Federal Register, as summarized on the chart:

OCEAN DUMPING OF
NONDREDGED WASTE MATERIALS

Permits in Effect

Permit Type 1981 1982 1983
Special (3 yr.} 13 12 ki
Intet im 15 12+ g
Emergency 0 1 1
Research 1 0 1

*continuved in effect under oourt or
administrative orders

1000 Wet Tons of

Waste Materials Dumped

1981 1982 1943
Sewage Sludge 6682 7632 8312
Industrial

Wastes* 2287 1096 336
TOTAL A969 8728 B648

**inc] xies acid wastes, cellar dict
{construction}, wood incineration, and chemical
wastes

EPA'S APPROACH TO CCEAN DIMPING

The Mency will —-

"{1) The agency will, as an overall
principle, protect the cceans from significant
adverse effects of waste disposal;

{2) In any specific case, the agency will
allow ocean disposal of a waste only if the
applicant can show that no practicable
alternatives are available that have less impact
on the total enviromment; and

(3) For the long run, the agency will
actively encourage enwironmentally beneficial
approaches such as waste minimization,
recycling, or reuse.”

EPA has established a task force to develop
mmicipal sludge management guidelines under
§ 405 of the OWA. With regard to ocean disposal,
the agency is attempting to characterize
different mmicipal sludges in order to
detarmine components of the sludges and their
potential effects on diffecent marine settings.

As [ mentioned earlier, EPR has one site
designated for incineration-at-sea, located in
the Gulf of Mexico. Another site is proposed
off the ME Atlantic Coast. EPA authorized, by
issuing a research permit, a “test burn” of
3.5. MG (four ship loads} of liguid hazardous
wastes in 1981 at the Gulf of Mexico designated
site, Although the test burn complied with the
LDC technology-based requirements, there is
sconsiderable public concern over whether such



incineration of hazardous wastes adequately
protects the public health and enviromment. In
fact, at the request of Congress, EPA is

prepar ing special regulations for
incineration-at-sea. We expect to "propose"
these regulations in the Federal Register early
in 1985, and promilgate them about a year later.

EPA's ocean disposal research program
provides necessary information amd scientific
toocls for evaluating wastes to be ocean dumped
or disposed of through ocean cutfalls. A major
aspect of the research program is the hazard
assesgment concept. This concept is based on
information required by the ocean disposal
permit program, for site characterization; waste
characterization arnd quantification;
pre-disposal assessment; and monitoring, The
concept is generic in nature and can be applied
to any type of waste anxd any particular disposal

. site,

The initial step in
an ocean disposal decision is characterization
and designation of a disposal site. The
objective of site characterization is to ensure
an acceptable match between the characteristics
of a given site, and the characteristics of
waste types being considered for disposal at the
site. Since site characterization is a
pre-permit activity, it only involves
differentiation of waste types on the basis of
their soarce (e.g., dredged mater ials, sewage
sludge, and industrial wastes). A series of
workshops was held in February 1983 for the
development of a scientific protocol for ocean
dimpsite designation. This protocol is now
under consideration by EPA and the Corps of
Brwineers - for use in their permitting programs.

after a site has been designated for
disposal, a waste characterization process is
conducted for the specific wastes in each permit
application. Wasbe materials are characterized
by those physical properties which determine its
fate and traneport in the enviromment, and by
those chemical properties related to toxicity,
residue formation, and biostimilation. ReSearch
is currently underway to develop or revise
procedures to better enable wastes to be
evaluated. This effort will result in a user
manual for evaluating wastes proposed for ocean
disposal.

Hazard agsesament is a process which
provides the necessary data and interpretive
framework for estimating the probability of harm
to the aguatic erwiromment. The principal
components in this process are exposure
aggsesgment and effects assesament. Exposure
assessment congists of estimating the duration
and intensity of contaminant exposure for
potentially impacted biological communities.
Exanples of exposure assessment research include
studies on the effect of current directions ‘on
ocean outfall mixing rates and the development
of a three-dimensional analytical model for
predicting transport and fate of ocean dumped
contaminants at the NYC 106-mile dump site.

Effects assessment consists of estimating
the responses of impacted biological communities
in terms of taxicity, residues, or
bicatimulation. Research is being conducted on
the effects of pollutant interactions on
sediment toxicity and on a multi-species
flow-through approach to predict ecological
impacts of dredged material disposal. Research
on the use of a thermodynamic model for
predicting the maximmm contaminant
bicaccumilation from sediments and sewage sludge
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is very pramising., Hazard assessments are
intended to be sequentially tiered; that is,
information from each level of testing is
evaluated to determine if additional information
18 necessary to arrive at a dispesal decision
with a prescribed level of confidence. Tiered
hazard assessment procedures are currently under
development,

If a positive disposal decision is made, or
al J01(h) variance is granted, pre- and
post-disposal monitoring activities are
initiated for the purpose of werifying the
hazard assessment predictions. The scope of
these activities is defined by conditions of the
§301(h) modified permits.

EPA ocean dispesal research is clogely
coordinated with other agencies to eliminate
duplication of effort and assure the best use of
available resources. For example, EPA is
participating in the aguatic portion of the
0,5. Army Corps of Engineers Field Verification
Program (FVP). The dredge site for the FVP ig
Black Rock Harbor in Bridgeport, Connecticut.
The overall objective of the aquatic portion of
the FVP is to use dredged material digposal as a
case study for implementing the hazard
aasegsment strategy. The disposal of
dredged-material in Black Rock Harbor started in
the spring of 1983, The study will continue for
a period of three years.

EPA has also worked closely with NOAA in
the preparation of site characterization reports
related to designation of the New York City
106-mile ocean cumping sites. EPA and the
Rational Marine Fisheries Service collaborated
on the update of the l06-mile site
characterization report and EPA contributed to
the NOAR/NMFS physical oceanography report on
the area,

Just as EPA, the OOE, and NOAA apme actively
implementing our responsibilities under the
MPRSR, the Coast Guard is actively monitoring
and ensur ing campliance with ocean dumping
pecmits. In 1983, for example, the Coast Guard
received over 4100 motices of scheduled dumping
operation and conducted 189 surveillance
missions. EPR, in 1983, took civil enforcement
action against two poncompliers that were
referred to us by the Coast Guard.

In addition to EPA's “action”
responsibilities under the (WA and MPRSA for
regulating ocean discharges, ocean dumping, and
incineration-at-sea, our related
responsibilities under CERCIA and RCRA are of
interest here. These two statutes are fairly
similar in purpose and cbjectives; the primary
distinction being that RCRA requlates the
manufacture, transportation, and disposal of
hazardous materials, in the present tense, What
to do about the environmental and public health
problems associated with abandoned hazardous
wagte sites is the regulatory jurisdiction of
CERCIA,. A direct link between these two
statutes is that offsite disposal of materials
fram abandoned hazardous waste sites must be at
a RCRA approved facility.

Of particular importance with respect to
CERCLA, EPA is responsible for managing several
superfund sites in coastal waters that are on
EM's Mational Priority List for containment
and/or cleanup. Included are Commencement Bay
at Tacoma, Washington; The Hudson River Estuary
site (ECBs); and the New Bedford Bay site at New
Bedford, Mass. Implementation decisions on
these and other abandoned hazardous waste sites
in US coastal waters will have a profound



influetice on the uses and usefulness of the
affected watars.

At this point, 1 need to observe that EPA
has made a substantial cownitment toward
improving, maintaining, or enhancing the quality
of the nation's estuaries, This commitment is
our initial response to growing evidence that
chronic abuse of our naticn's estuaries is
finally taking its toll on this tremendous
national resowrce. An important consideration
behind this commitment is our recognition that
we are in a position to transfer the
exper iences, knowledge, ard procedures from the
ongoing Great Lakes Program and Chesapeake Bay
Program to other major estuaries. TInitially, we
plan to focus on Puget Sound, Long Ialand Sound,
Buzzards Bay, and Warragansett Bay, In
cooperation with state and local authorities, we
will quantify the pollutant loads for these
water bodies, assess their effects on the
overall ecosystem, and recommend priority
pollution control trade-offs among both point
sources and nonpoint sources,

A master envirormental plan will be
prepared for each estuary which will provide the
strategic framework for improving, maintaining,
or enhancing environmental resources by
targeting available technlcal and funding
assistance to state and local governments for
controlling the most critical pollution sources
affecting water quality and natural resources.

I need to enphasize here that we are
committed to strategizing amd controlling
pollution sources to achieve envirermental
resylts rather than to further study
relationships between estuarine water quality
and beneficial uses of the estuaries. Also, EPA
will cooperate very closely with other involved
federal agencies on this effort; in particular,
we will cooperate with NOAA to understand the
status and trernds of estuarine fisheries and the
cause-effect relationships between polluticn
control and expected improvenents in the fishery
Cesources .,

In closing, I went to reemphasize the
impor tance of the challenge facing all of us
regarding the use and protection of our oceans
and coastal waters; also, the importance of
close coordination and cooperation not just
among the federal agencies but among all major
elements of the public and private sectors to
meet this challenge.
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Future Conslderations

Francis McGovern

In this last sectiom which will discusa the
application of modeling to the negotiaton process,
there are three questiona which are of some
interest to me.

1} What is the optimal mix of partles, fssues, and
information necessary to achleve a good outcome.
Wwhat kind of parties do we want to have? What kind
of 1saues do we want to discuss? And what level of
information do we ueed to have? 2) How does one
get the attention of the decision maker in
achieving this appropriate miz? 3) How do you
effectively transfer Iinformation to declsion makers
in order toc get a resolution?

The appropriate mix of parties, of lasues and of
information

Parties. Today, it seems everyone wants "to
negotiate,” to find a way for all parties in a
conflict to "win" something. There has been some
skepticiom about the role of the judiciary in the
process but I suggest that they, in fact, seek
exactly the same thing as the other major
governmental players — the legilslative and the
regulating agency. The judiclary too seeks the
appropriate mix of parties, 1ssues and informarilon,
although their approach is neceasarily taken In
legallstic terms. For instance, to decide who's in
the case, who's on the bus, and who's not on the
bus they use jolnder, intervention, and class
actions.

Let me use a case I know Llovolving the judiclary.
Currently, I'm a speclal master in a federal court
case for the western district of Michigan involving
[ndian treaty fishing rights in the Great Lakes.
The competing interests included various members of
tribes recognized by the federal government,
non—treaty commercial fishermen and sports
fishermen, the state of Michigan, and varioua
agencles of the United States govermment. The U.5.
Department of Justice filed sult on behalf of the
Indtans agalnst the state of Michigan because
Michigan wae allegedly regulating the resource, the
Great lakes, Ln a way that was Laconsistent with
the rights of the tribe. It is up to the court to
decide who has a legitimate claim. What do you do
about the tribe? Are they legitimate parties to
rhe case? What do you do ahout the non-treaty
commerclal fishermen? Are they lesitimate partles
to the case? What do you do about the various
sporte fishing groups? Are they legltimate parties
to the case? Courts regularly rule as to whether
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these kinds of parties can, in fact, lotervene and
come within the bosom of the court for acme type of
adjudication.

Isaues, A court constantly tries ko seek out the
appropriate issues that should be decided. Should
it declde the leasing 1ssues first? The devices it
uses are items like bifurcation: should it decide
one thing first, and then go ahead and decide
sonething else, or should it lock at everything at
the same time? In the Indian treaty rights case,
the original federal judge decided to sever the
sgingle issue of whather the tribes have a right to
fish in the Great lakes, Lf they did not have a
righc cthat is different from the right of the
citizena of Michigan, there would be no case. The
Judge decided the tribes had a right to fish In the
Great lLakes, The case has now reached a second
stage, where the tribes have moved for allocation
of the resource. They have asked the court to tell
them where and how they can figh, The courts, then
are actively engaged in selecting which issue 1is
appropriate, at what time, in what combination.

Information. Judges have changed their role models
congliderably over the last 15 years because of a
marked change in the type of public litigation.
Judges used to be viewed as umpires, calling ballse
and strikes. The judge's role was not to do much
of anything until the parties brought an issue to
the court to be resclved. Now they are active case
managers. They actively try to assist the partiea
to reach an optimal level of information

gathering. Litigatora tend to belleve that the
marginal value of information is infinite, that
each new plece of information in litigation carries
the same value as what has come before, Judges are
now curbing that flow of information somewhat, by
restricting numbera of interrogatories, by limiting
numbers of depositione, by ordering discovery to
take care of this information first and other
information later on. They are appointing experts
where 1t seems that the parties could beneflt from
having access to neuiral information.

Judges now are belng instructed in the varlety of
supplemental dlspute resolution techniques
digcussed here. In the new Manual for Complex
Titigation, they will be instructed to use a whole
nent of technlques that can complement the
litigation procesa in assisting parties to reach a
negotiated result. WNimety-two perceat of all cases
Filed are settled; eipht percent are tried. A



major proportion of those which are tried tend to
be highly politicized l&sues, Judges are focuslng
on these in an sttempt to devise mechanlsma to have
the parties work these lgsues out which are best
solved by compromise. Increasingly, many are
willing to experiment. So it may very well be,
then, that one can argue falrly persuasively that
all of the playera are intereated in the
poasibility of joint gains, of working together to
get that "good ocutcome,” The judge should be
viewed ag a potential rescurce in findiug and
utilizing diapute resolution mechanisms.

Gaining attention of the decision makers

The second kind of problem is getting the attention
of the decision makers. It la easler for a judge
or court-appointed speclal master, who has some
power. But sometimes even then, it is very
difficult to get an individual to focus on
negotiation rather than on litigation, because that
13 where pecple have the most experience.

Compunication

The third comcern 1s: how can we communicate? How
can we put tegether a level of communication, in
terns of form and substance that will be helpful to
decision makers, once their attention has been
galned? There are some real differences 1n
cognitive styles of the varlous players. By
pltching information at one level of abstractiom,
it may completely go by the lutended target.
Technical or scientific experts who testify during
trials feel a senme of frustration when trying te
explain something to a judge or a Jury, and all
they see are glazed eyes. Uslng poychologlcal
testing approaches (most notably the Meyers Briggs
test}, Tecent research suggests there are some
sdentifiable differences in cognitive atyles. Take
for example, middle management pacple as opposed to
top management people. Research auggests in part
that middle management people tend to make problema
wore complex. A middle management person asked to
gelect a site for a new plant finds out gbout the
water and the land and the taxes aad the education
and on and on and on. Tha top level, the decialon
makera, often times tend to think in more
reductionist fashion. Their job and habit 1s to
narrow that complexity down to & very small number
of factors with which they can deal. Judges teund
to be the same way. Somehow or another, they have
to reduce it inte a form that they can use to make
a decislon.

Given these three problems, glven the suggesrions
that have been made to you about some understanding
of conflict resolurion, it seems to me that
modeling may have potential application towards
solving some of these problems. It may very well
be that luatead of the add-on strategy suggested by
Susskind, that you wight have an add-into atratagy
by adding a modeling type of process that would
assiat the parties in determining what the
appropriate nix of parties, lssuea and information
might be, assist in getting the attention of those
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INTRCDUCTION

Advances 1n the technelogy for the
exploitation of the resources of the ocean
made during the 1960's made the exploitation
of resources on the ocean floor beyand the
jurisdiction of amy nation a very real
posgibility. Thus, almost a century after
their discovery, polymetallic nodules
{accumulations of manganese and other metals
that cover parts of the deep ocean floor)
became more than scientifie curicsitlies ——
they became potentially valuable
commodities. This potential, and the rising
interest of developiag countries in
improving their awn economic conditien, led
the United Natlons to deem these rvesourges
to be the “common heritage of mankind.’

It wasan't until the Third United
Nations Conference on the Law of the Sea was
convened that it became neceassary to define
what was meant by “"common heritage.,” Would
seabed resources be developed by private
firms or by a single supranational
organizatiton? How would revenues be
collected and distributed? These and other
questlons took on increasing Importance asg
ocean mining became the keystone for
developling state approval of the rest of the
Convention, a convention for which the
United States sought near universal
acceptance to ensure that its other
provisions would become Custcomatry
fntetnational law regulating the behavicer of
all nations.

Within the arena of the negotiations on
geabed resources there ware a number of
separate lasues to be resolved. GSome were
approached through the normal give and take
of conventional negotiation, but one isszue
ptoved to be tce stubborn for conventional
means. On the financlal aspects of deep
acean mining, not only did industrialized
and developlng countries differ ia their
interests, they differed &n their basic
agaumptions as to the profitability of
seabed minfang., These differences were too
wide to be bridged by simple trading of
concessions. Instead, technical and
economic anslyses were used, first to
develop a common set of assumptions; second,

to identify possible areas of compromise; and

second, to exprass the costs and benefits of
possible compromises in terms of the
interasts of the participants. In the end,
the financial provisions proved to be one of
the most amuccessful of the many componaents
of the aseabed negotiations, and, in the view
of key participants im the process, the
computetr model that produced the technical
and economic analyses was cruclal to that
BuUCCEDE .,
BACKGRODND: THE NEGOTIATIONS

4 confluence of interests of the
superpowers {interested 1in restricting the
trend toward extension of national
jurlediction seawatd), developing coastal
states (intetested in maximizing the
contribution of oecean resources toward thelr
national development), small industrialized
nations {(who wanted to establish fishing.
pollution, and other regulations that would
be tecognlized and respected by all other
nations) and a variety of other nations with
varied interenats led to the third attempt to
establish a universally recognised law of
the sea. The Third United Naticns
Conference on “he Law of the Sea was
arguably the most complicated negotiation
ever undertaken, comprising over 150
natiena, over 1000 degegates, mpanning elght
years of formal negotiation and several more
years of preparation.

The Conference began its substantive
work 1n 1974, and by 1977 many of the )
critical issues were resclved, in principle
if not in detail. However, commitment by
developing countries on these lssues rested
on the negotlation of an agreement on the
exploitation of the resources of the deep
ocean floor.

Polymetal lic nodules, which at the tine
of the Conference were the only seabed
resources that had shown potential for
economic development, are small, lumpy
accumulations of manganese and iron oxides.
Such deposits are found in many parts of the
ccean, but 1n one reglon of the Pacifir
{(Figure 1) the accumulations are enriched 1n
nickel, copper, and cobalt, Spurred by
thoughrs of the potentfal value of the
metales contained im nodules, the developlng
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nations, acting chrough the Group of 77 (a
negotiating group established in the U.N.
Conference on Trade and Development which
had grown to over 100 members by the time of
the LOS Conference), made the resolution of
the deep seabed resource issue their quid
pro que for agreement to the rest of the
Convention,

On the domestic fronk, as the
navigation, fishing, and continental shelf
issues were resolved, Amerlcan mining
companles became more vocal in defense of
commetrelial oscean mining interests and in
opposition to the Group of 77. 1In 1977, the
U.5. and other industrialized countries
found themselves In a near impossible
position of attempting to reconcile
industrislized and developicg natioas
objectives regarding seabed mining that
seemed to conflict at every turn. In order
to focus oun the most important and difficult
igsuag, the Conference established three
speclal negotiating groups on seabed
mattera: one on the system of exploration
and exploitation, another on the financial
atrangements for expleitation, and a third
on the structure of the Assembly and Council
that would govetn the applicarion of the
Conventlion to seabed resocurces.

Ambassador T.T.B. Koh of Singapore was
salected as chalrman of NG-2 {the
negotiating group on financial
arrangements). The work for this
nagotiating group appeared to be
particularly difficult for two reasons:
first, the results would be explicit -- neo
amount of diplomatic language could hide the
cost that natlons and companies would have
to pay in an agreement, and second, to many
observers it appeatred to be a zero sum game,
where the gains of one side would be at the
expense of the other.

Work In the first year of the group was
spent in laying the groundwork for the
negotiation. The United States, India and
other nations presented opening poaitlions
that seemed to be based on differing
assumptions about the economics of deep
ocean mining, so Ambassador Koh began a

ptocess of education for himself and the
rest of the members of rhe negotlating group
into the details of ocean mining, with the
hope of narrowing the range of dlsagreement
about the potential profitablility of mining
and of identifying areas that could lead to
compromise .

By early 1978, the regotiating group
had become extremely knowledgeable about the
economics of ocean mining. In addition, the
Zroup had identified & number of components
of the financial terms that could he
considered in the negotiations. still,
there were disagreements aboul the likely
profit of ocean wmining, resulting in
continued support of proposala at the
extremes of high and low levels of rtaxacion.
The negotiations were difficult because
there was no means to analyze and compare
alternative proposgils. Further, by
identifying the many cemponents that could
be negotiated, the negotiating Rroup
appeared to have made the afforr even more
formidakle.

Without a means to reduce the gulf
between the assumptions of the members of
the negotiating group, the financial
negotiations were 1In danger of becoming a
rigid and unproductive contest between
developing and Industrialized countrfes. 184
was In this setting of apparent stalemate
that a new scurce of Information on deep
scean mining was introduced. A report of a
research project conducted at the
Massachusetts Instltute of Technology was
releasged and diatributed ro Conference
participants. The report, A Cost Model of
Deep Ocean Mining and Associated Regulatory
Iggues, provided a means to wmove away from
the adversarial situatien that had been
developing toward a more cooperative effort
to seek agreement.

THE MIT MODEL

The model of deep ocean mining
developed in the MIT report is simple in
concept. It coneists of a technical
description of the elements of a
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representative deep ocean mining system, an
analysis of the costs of building and
cperating the technical system, and an
analysis of costs and revenues over time to
produce a measure of profitability.”

The complexity of the model lies in its
technical detail and adaptable structure.
Modeling an operation that has never been
bullt is a challenging task, and the ocean
mining system well represented this
challenge. However, by drawing from the
general descriptions pravided by the ocean
mining companies, from patent descriptions,
and from academic analyses of nodule
composition, distriburion, and other
features, it was possible to break much of
the system intc components which were
comparable to technology 1in use in offshore
0oil producticon, marine transportation,
mineral processing and other disciplines.
Through the use of established cost
engineering techniques, costs of existing
processes and equipment weTe scaled and
modified to Tepresent the components of the
ecean mining system. The financial analysis
was a conventional discounted cash flow
caleculation, but 1ir allowed for changes of
the scheduling of operations, of rhe
national and intecrnatlonal systems of
taxation, and of the assumptions about the
behavior of metal prices. (See Hox below for
a description of the model in greater
depth.)

The final result of these complexities

as to technical design, mineral resource
distribution, metal prices, taxation,
scheduling and other factors were entered.
Cut the other end came a measute of

‘profitability, the loternal rate of return

(IROR).,

The MIT Model began with rather modest
expectations, Growing out of an
experimental coutrse In law and engineering
sponsored by MLT and Harvard Law School, ft
was developed as part of 8 graduate thesis
examining the effects of regulatoery
congtralnts on the investment decislonpg of
companies regarding deep ocean mining. In
the early stages of planning it was found
that the generalized cost estimates prepared
by induwstry and by the US government were of
little use {n evaluating corporate
fnvegtment decislons and of even less use in
evaluating the effects of regulatory actions
on those declaioas. As a result, a
gsignificant amount of work was devoted to a
detafiled description of the technology of a
deep ocean mining operation, evaluation of
the costs resulting from the particular
technologies chosen for development, and a
financlial analysis of the costs and
patential revenues cver time 1o crder to
ptoduce a measure of profitabllicy.

Without a research budget, the
calculatlong were made without the use of a
computer and took over a day to complete.
This proved te be a serious limitation on
the model's usefulness, but as the reasgarch

waa Iin progresa, the National Oceanic and

was a "black box." 1n one end, assuaptions

A Degeription of the MIT Model

The MIT Model is a computer simulation of the economics of a hypothetical deep ocean
mining system designed to collect polymetallic nodsles from the deep ocean flaor and process
them to produce nickel, copper and cobalt., The basic design of rhe system is based on
company proposals, patent deacriptions, analogles to similar systems and equipment, and
engineering analysis conducted by the MIT investigators. Conventional proacedures for
updating equipment prices, adapting estimates to differeat scales of operation, estimation
of engineering fees and contingencies, and other costs are incorperated into the medel.
Four major technical sectors are described: pre-production activities of research,
development, preospecting and exploration; eining; sea transportation; and metal processing.
In turn, each gector was divided further inte major systeuws ot items of equipment. The
estimates of pre-production, capital and cperating couts are aggregated for use io the
financlal analysis sectlion of the model.

The financial analysis section allocates the costs and expenses over the pre-
development, development and operation phases of the project. 1t also calculares the annual
revenues based on assumptions of metal content of the nodules, metal recovery efficiency of
the processing plant, and market prices for the recovered metsls. Based on the annual
expenses and revenues, the model calculates payments to the fnternational seabed authority
and federal income tax payments. The net cash flow for each year 1s calculated from
revenues, capltal lnvestment, nperating expenses, payments to the authority, and federal
taxes.

The final step, and one of the most important from the user’s viewpecint, is the
calculatlon of the simulated project's overall profitabllity. Many filunancial measues are
used by business analysts to measure the performance of firmg, each with certain advantages.
Two measures are calculated by the MIT Model: net present value (NPVY) and internal rate of
return (IROR). These measures are similar in that they both recogaize the “time value of
money.” That is, the idea that 2 dollar of benefits rtreceived some time in the future 1s of
less value than a dellar recefved now. 1In calculating either measure of profitability,
future benefity are reduced by a factar known as the "discouwnt rate™, which is similar te an
interest rate. For example, for a discount rate of 10 percent, the value of a dollar
received a year from now would be egual to $1/(1+.1}) or 91 cents. In calculating the NPV, a
digseount tate 18 specified and the sum of the discounted benefits 18 calcalated. The [ROR
Calculation is somewhat asimilar, except that the computer makes tepeated calculations to
decermine the discount rate at which the sum of the discounted costs and revenues are equal
to zeto. Although both meagsures are calculated by the model, the IROR is genetrally
preferred because it does net ruequire the somewhat arbitrarcy specificarion of a particular
discount rate (whlch some observers fear could be taken to represent a fair, allowable or
sufficient profit),
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Atmogpheric Administration (NOAA) took
notice of the meodel. Through the 5ea Grant
proegram, NQAA contracted MIT to expand the
model and ¢convert Lt to Tun on on the M1T
computer facility so that the effects of
changes In the wmodel’s assumpticns, both
technical and policy-related, could be
tested quickly.

A draft report on the MIT model, with a
detailed description of the model (including
its structure and all of its wvarfables), was
delivered to NGAA in February of 1977. The
model was circulated te government agencles
and outside experts for comment. Encouraged
by the initial round of commenta, NOAA asked
MIT to participate 1ln a workshop In which
industry experts were asked to critique in
depth the technical and financlial aspects of
the mpodel. 1In addition, the draft report
was circulated to a growlng circle of
reviewers, WLth the results of the workshop
and the outeide review in hand, MIT wmodified
the wodel to take the comments foto account,
In addition, the results of orher NOAA
contracts that evaluated the land-based
procesgling plant and the nodule
transportation system wera made avallablae to
MIT. The new Information was carefully
evaluated by MIT and, when it offered
fmprovements over the earlier assumptions,
the model was modified.

In addition te the critiques of the
model's assumptions and structfure, NDAA
sponsored saveral presentations of the MIT
Model te representatives of the Departiments
of State, Commetce, Interior, Defense, and
the Treasury and of meveral Congressional
committees to identlfy areas that could
serve aa topics for timely application of
the model to public poliecy issues. The
model was evaluated for 1ts sensitivity to
changes in technical and political
assumpticena and, in March, L9738, the revised
model, with detalled explanations and
gensgitivity analyves, was published and
released te the public.

USE OF THE M1IT MODEL IN THE FINANCIAL
REGOTIATIGNS

Ag 1t was orlginally Eormulated, the
MIT Model was tc be a plannting ald to the US
Fovernment in the development of regulations
for the management of American ocean wmining
companles., 1Its principal purpose was to
tdentify the regulatory actions that might
gignificantly reduce the attractliveness of
the inovestment from the corparate standpoint
and to compare those effects with those
resultling from alternative types of
regulation. However, 8 copy of the first
reviewdraft of the model was sent to James
K. Sebenius in the 0fflce of Policy in the
Commerce Pepartment. As an ecanomist
involved 1in the financial negotliatfcns at
the Law of the Sea Conference, he recognized
the value of the model as a tool for
L11lustrating the detalls of complicated
aysatems of taxation and comparing the
effects of alternative proposals. After the
potential value of the model was brought to
the attention of Ambasggador Elliotr L.
Richardson, themn Head of the US delegation,
the model wans used to analyze the effect of
varlations of royalty rates on project

profitakilitv. The tiep hetween MIT and rhe
LOS delegation became closer whan Mp.
Sebenius leofr the Commarce NDepartment tao
attend Warverd Graduate School whare he
became a consultant to the MIT group. Saon
after, ane of the MIT staff left to joinm the
Office of Palicy in Department of Commerce.
This Intermingling of staff ansured that the
MTT mode | was ¥Yept fn tune with the needs of
the gZovernment, particularly those of the
L.OS delegation.

Improving the Uindecstaending of Deean Mining

In Jate 1978, the role of the MIT mode!
bepgan to change from a tonl of rhe I'.8.
Eovernment to a servant of the Conference as
a whnle. As developed and developine
countries made seemingly {ucompatible
nronosala for the financial termg for
exploitarieon, Ambassador Koh gought for a
means to move the negotiations forward, The
MIT mode! appeated to offer the npportunity
te give rhe push he needed. Altbnugh still
receiving financtal! support from the OFfice
of Rea frant, MTT and WMOAA, at Ambassador
Richardeon's recommendation, made the model
avallsahle for use hy the LOR Conference.
Before ft could he put to use, however, {t
had to ke acrepted hy the Conference
rarticipants. Far this purpose, a workshop
was held at which the MIT team describted the
model In detail, {1lustrated its use, and
opened the floor For auesrions and comments.
Te avaid the appearance of premature
acceptance, the Saturday workshop war held
off of 1IN, grounds under cthe avsplces of
the Neprune Croup {a group of Church
erpanizaticns that facilirated the
negotiations})., Key representatives of
develnped and developing countries and of
the occean mining industry were fovited.
After a Full day of detalled presentations
hy the MIT staff, including a long auestioen
and answer perfod, most participants were
favorably impressed hy the MIT Model and {ts
developers. There was some criticiesm wag
volced by representatives of the Furopean
ocean mining industry, in part reflecting
cancern over an Independent aovrce of
Information about their operations.

Rowever, rhe effect of the industrv comments
and the responses hy the MIT team was to
help convinece the developing conntry leaders
that, In apite of its 1,5, nriging, the MIT
Maodel woul; naot he hiased against thelr
interests.

The workahop also provided the first
opportunity for application of the modal
when Amhassador Fvensen of Norway asked MTT
te evaluate bis proposed financial
provisions, Although not planned as part of
the workashop, MIT had tested the Evensen
proposal. Upon hearing the resulte of the
analysis, Amhassador Evensen thbanked MIT for
the work and indicated he would use the
resuilts Iin reformulating his propasal.
Acceptance hy Amhassador Evensen, who was
highly respected by developing countrvy
representatives for his seriocus efforts to
reach a compromise, sealed the appraval of
the MIT Model for vume as & tool 1n the
negotiations.
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The HModel as an Analytic Tool in the
Negotiations

The participants in the negotiations
had dlfferent expectations about the
ptofitability of deep ocean mining and
different objectives for the firancial
provisions. Developing states had
confidence In the high profitability
scenarlos while the ccean wmining countries
put emphasis on-the cases of marginal
profitability. The intevests of the
developling countries lay in ensuring a high
cumulative payment by an ocean mining
project (withour regard to the timiug ef the
payments} and the lndustrialized nations
worrlied more about the profitabllity of the
operation {which put emphasis on malntalining
high income during the early years of the
project).

The MIT Model waw adapted to capltalize
on the differences in expectations and
objectives. First, a variety of scenarios
were developed to cover the range of
projections of future profitability.

Second, a subroutlne was incorporated that
modalled a general system of taxatlon that
included the components identified sarlier
in the discussicns 1la NG=2, including profit
sharing and royalties, applicacfon fees and
minimum payments, depreclation allowance for
capital goods, and other factors. This
gubroutine allowed the model to aunalyze
complicated systems that included
progressive taxation based on annual return
on investment, variations of the fraction of
proceeds attributable to the mining

operatlion alone, and taxatlion rates that
would change due aither to a time or
profitability. 4 compact version of the
model incorporating these features was
developed for use on an Apple I1 computer
that was malntained by the members of the
MiT team who had jolned the U.5. delagation.
The results of analyses conducted on the
compact veralon of the Model were made
avallable to the sponsors of proposals
gubmitted to NG-2Z.

Dver the 1977=79 perfiod there wete over
a dozen significant proposals on the
financlial payments for seabed mining, The
progress of these proposale toward the final
compromise is illustrated in Figure 2. As
illustrated, the infitlial positions were very
far apart in 1977. 1In early 1978, in part
due to the growlng understanding of the
economics of ocean mining, that resulted
from the cooperative work between the MIT
team and the V.5, taw of the sea delegation,
the industrialized countries began to move
away frow thelr extreme position. By late
1978, through use of the model, Ambassadors
Evensaen and XKoh were able to develop
innovative proposals whoge effect oa
profitability was much lower than the
earlier Indian proposals, and whose total
contributions to the Seabed Authority were
greater than the propesala by the
industrialized coauntries. Pevelopling country
resistance to these preposale began to
diminiah as the model was Introduced to the
Conference participants and the delegates
had the opportunity to atudy the MIT report
and talk with the authors.

LOS Sesyion Spongor
New York '77 us-1
NDIA-1

Genevo ‘78 EEC
JAPAN

us-2

MDIA-2

NORW AY-1

New York "7 NOR'W AY-2
KOH-1

Genevo 79 KOH-2
Mew Vork 79 NOR AY-3
US/EEC/JAP AN

KOH-3

Leost Severe

Masi Severe

Effect of Proposed Payments on Rates of Return

Figure 2. -- Bergaining Dynamics:
Financiol Terms of Contracts
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It was during the resumed session of
the Conference in New York in 979 that the
model was put to use a3 an analytice tool.
First, the United States presented a
detalled critique of the financial
provisions developed at th; preceding
aession of the Conference. UYeing the HIT
Model to examine l4 scenarios based on a
varlety of assumptione of costs, revenuesg
and other factors, the analysis 1llustrated
that the provistions put a relatively higher
financial burden on marginally profitable
mining projects than on highly profitable
cases. As A& resgult, rhe U.S. suggested that
the syatem be modified to be more
progresalve by reducing the burden on low
profit operations whiie increasing the
paymeants reqguired In high profit casea.

The compact model was also used to
conduct an analysis of the Norwegian
propogal made during the New York aeaalan.
This analysis was distributed by the former
memberg of the MIT Team in theilr own
capaclty rather than as members of the U.S.
delegation and it refralned from
interprecation of the results. However,
the analysis cleatliy showed the proposal to
be more progressive than the earlier Geneva
proposal, thereby meetfng, in part, the U.S.
recommendations.

Discussions ia NG-2 then turned to the
spacifics of what would become the final
compromise. At the request of the expert
staff working under Koh's direction, scores
of poesible compromise formutatlons were
evaluated on the ccmpact model (by prior
agreement with the U.S. delegation, the
results of these analyses were gubmitted
only to the Koh group). When the analyses
on the compact wmodel narrowed down tao
several possible formulations, MIT was asked
to conduct the final tests on a group of six
gcenarlos selected to illustrate the effects

of the proposals on cases of interest to
both industrialized and developing
countries., The results of these analyses
were usaed by Aabassador Koh and his group of
experts to seleect thelr tecommended
compromise. The MIT results were also
inecluded in the report to the Chalirman of
Committee I to explain the effectas of the
propesal to the Conference particlpants.

Koh's cempromise was the culmination of
a process that resulted in increasingly
complicated proposals designed to resolve
specific problems i1dentitled by various
countries. The proposal included an tnitial
application fee, a royalty on gross sales of
metals from nodules, » progresaive profit
sharing saystem whose margional payment
increased for higher profit levels on the
aining (but not processing or transportation
activities), a two stage schedule of rates
for hoth royalties and profit sharing which
was triggered by the recovery of investment
with interest, and minimum rates Eor anausl
payments and for cthe actr&hution of profit
te the mining activities. The details of
these provisions are summarized In Table 1.
The asgumpriona uged in the scenarfios and
the effects of the compromise proposal on
return on investment aad payments to the
Anthority are showu 1in Table 2.

Although the negotliations on the Law of
the Sea {onvention continued for three more
years, the system of raxation negotiated in
NG-2 remalned unchanged after the clone of
the 1979 session. Paerhaps the greatest
tribute to the success of the negotiations
in this area is that when the Unlted States
conducted 1ts year—long review of the
Convention, which resulted in a laundry list
of degired changes, the financial proviselons
were not brought up as a subjlect for change,
nor, In the contenticuws atmosphere that

Table 1. -~— Structure of the Mixed System of Financial Arrangements

Application Pee.icivssssssrssssssacsssssased0,000
Minimum Annual Payment...eoeseeerrinsnnesi, 000,000

Royalties and Revenue Sharing Based oo Two Period Structure

Royalty Rates
(Total Net Revenues)}

Firat Peried 2%
Second Period 4%

Step 1

Revenue Sharing Rates
(Mining Income Only)

Step 2 Step 3
42.5% 50%
50% 70%

Switchover to Second Period: Recovery of 110X of Investment (constant dollars)

Retutn on Investment {ROIL):
Income Subject to Sharing:

Annual net revenues divided by development costs
Groga revenues less operating costas, depreclation,

royalties and fees to the Authority

Depreciation:
Income Attributable to Miniag:

10 year pertiod, stralght line method
Ratia of mining Costs to Total Costs,

with minfrum ratioco limited to 25%.

Source!

United Natione =- Third Conference on the Law of the Sea, Report of

Negotiations Held by the Chairman and the Coordinatore of the Working Group of

21 {A/CONF.62/¢€.1/L/26, 21 August, 1979)
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Table 2.--Economie Scenarios for Analyses of Deep Ocean Hining*

(millicna of dollars)

Variables Dsed in Test Scenarios

Research & Capital
Development Cost
Seenarie
A 150 604.9
B 150 604.9
c 30 493.1
s} 50 616.3
E 50 bl6.3
F 50 593.1

Operating

Cost

123.00
123.00
100.55
138.75
138.75
10G.55

Initial Ananal
Revenues Price
Inflation
226.5 a.0%
22645 1.0%
258.12 0.0%
348.5 Q0.0%
348.5 2.5%
348.5 2,52

Results of Analyses of the Final Compronise Fropasal

Internal Rate
of Return

Without With
Payments Payments
Scenarilo

A& 7.0% 6.1%

B 9.8% §.6%

c 15.4% 13.82%

b 21.7% 19.5%

E 22.3% 20.2%

F 26.6% 23.9%

Cumulative Payments
to the Seabed Authority
{millions of dollars)

§$258
§429
5374
51015
s1792
51964

* Al1 scenarios are based on the baseline case of the 1978 MIT Model with
two modlfications: equlty {avestment is raised from
percent and the production lifetime 1s extended from 20 years to 15
years. All costs are expressed in 1976
based on metal prices during first year of the project: revenues in
later years will be higher 1f metal prices rise at a rete higher than

capital and cperating costs.

dallars.

50 petceant to 100

Initial revenues are

Source; United Natlons —- Third Conferance on the Law of the Sea, Report of

Negotiations Held by the Chairman and the
Working Group of 21 (A/CONF.62/C.17L726, 21 August, 1979),

Coordinators of the

resulted from the change in the U.S.
position, did the developing countriesa seek
to reopen the financial provisions.

SUMMARY

The MIT Model played and impartant role
as a facillitator of the negottations on the
financial attangements for deep ocean
mining. F¥First through education and later
as a tool for evaluating and refining
proposals, the model helped to avoid
confrontation and stalemate. In fact,
through its uvse the negotiaters were able to
modify proposale in ways that benefitted all
parties.

What facters put the MIT Model imn such
an influential position? Several other
economic models and analyses were available

to the LOS Conference -~ what factors led
to the reliance on the MIT model. 1In part,
tha selection was due to chance - - the

growth of interest by the MIT faculty and
gtudents in deep ocean mining, NOAA's

tectstor o fiwance " ThE MIT YEEEATCH, and
the recognition of the potential value of
the model by members of the LOS delegation
were unplanned occurances that opened the

way for the
dlscovered,

models' introduction. Once
hewever, five factors

contributed te the succeas of the model:

Applicability the model addressed a topic
—- the economics of ocean mining -- that was

crucial to the negotiationa. The model was

detailed,

installed on a computer {which

facilltated its use), and did not specialize
in any particular proposal under discussion
by the Gonference.
accompanled by a detalled report that
explained the assumptions, structuore and
results Iin great detail. Moast important,
before the introductlion of the MIT Model the
Conference participants had no dersiled
source of economic information on which to
base their discuesions.
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Yeracity The structere of the model was
based on techaicues accepted hvy cost
engineers and financial analvsts for orher
mator englneering projects, and the data for
most of the estimates were drawn fFrom the
known costs of existing eanipment and
systeme. Roth the strvcture of the model
end the data were sublected to extensive
technical review before the report was
releaged to the preblic. This review
process, the reputatinn of its sponsor, the
Massachusetts Ipstitute of Technoloney, and
the detailed presentation and defense of the
model given by the MIT team at the semi{nar
sponsared hy the Neptune group, comhined to
provide the conferencre participants the
assurance the the model was technically
correct and without tdenlogical hiases that
might work against their interests. The
triest In the model was malntalned throughout
the negotiations hy the willingness and
ability of the MIT team to anawer the many
aquestions talked hy gll natties Iin the
negotiation.

Adaptahilitv The technical and eceonomic
assumptions of the model were clearly
specified and could he modified to reflect
different expectations about costs,
efficiencies, resource endowment, and metal
markets. Thus, the model cnuld be adapted
to test a varietv of scenarlos of interest
to the Conference. Tikewisze, the structure
of the model could he adapted to include new
features guch as the calcularien of paymenrs
to the Interneticnal Sesabed Authority, the
effect of the payments on the profitahility
of the mining operation, and the cumulative
payments to the Authority over the life of
the rrofecr. MNirvect accera to the model
operators at the Canference helped to ansure
that the mod{fications to the model
reflected the intent of the negotlators.

Accessibllity UVse of the Yodel was notk
restricted to apy party onr group of parties.
The Teport descrihing the structure and
assumptlions of the model waa distributed
thraughout the Conference. The MIT team
members on the 0.8, delegation ware
availahle to all participants to answer
guest{ions about the medel. The wodel frself
wag availahle to all nart{es in the
negotiations to test potential proposals.
The MIT team, hoth in {amhridge and at the
Conference, acted as assistants to the
negotiatora and were availtahle to all
parties as consultants to modify the
programming of the model to Incorporate the
legal and economic intent of the sponsors of
proposals. The avallahility of the compact
model in New York provided speedy respongse
to requests for evaluvatfon of proposals
involving muleiple variahtes. The coempact
model also made it possible to conduct
analyses in direct consultation with the
negotiatars, unbindered by the lack of face-
to-face contact involved in wesing the main
computer mode? at MIT in Camhridge.

Integrity The MIT team wag trusted by all

parties in the negotiations to maintain the
gquality of the model and to protect 1t from
misuse, This was particalasarly {mportant in
view of the "hlack box"” narture of the model

and the lack nf tiIme availahle to provide
pubhlic review of each modification to the
model as the onogotiations proceded.

CONCLITS ] ONS

The subhstantial contribubion of the MTT
Mpdel o the neyntlatlons at the L.aw of the
Sea Canferunce sugpestas rhat there mav he
rtoles for analvtilc models ir other
naegotiations and disputes. But, the
experienre algo indiecates thar sucrh models
will not fird earv acceptance.

Twn noinrg shoild he conaidered in
evaluating the potential for compurrter rodels
to assist In the canduct of romplex
negotiationeg., 0On the positive side, a model
mav teduce technical and econamic
uncertainties that would optherwise lead
negntiators to make extreme demands in crdevr
to protect their matlon's Interesats. The
importance of the MIT Madel in this role was
noted by a farmer 'M.5, negatiator [n saving:

What broke the log iam 1n this patticular
case was a mutual reeducation propgram
which praovlided a neutral hasis for
negotiations. The ™IT studv clearlv
showed that some of the economic fears of
the develoned countries were overhlown
and that some of che political thenries
of the developing counti1es would not
lead to economic vitality.

However, there ir concern that a model
might g0 beyond simple evaluatior of
an 1ssue ro the relection of an oprimum
solueion, bagzed an criteria known onlv to
the mode! bullders. Reflecting the concern
that models and mode? huilders were
increasing In importance at thep expense nf
the negontiators, Amhassador Paul Fngo of
Cameroon, Chairman of Committee T an Seahed
Mattere, commented during the Sevanth
Sessfon of the LOS Conference 1n 197R that:

[Wel have ourselves heen dragged into
adopting madels and &syscems of
calculations on fictitinug data that nn
ane, expert or magiclian, can make the
basls of anv ratlonal determination...
We getr more and moTe engrossed with each
seagion and have heen reduced te mere
spectators in ﬁﬁf inconclusivetournament
amowng expart s.

If a model is to he useful In the
resplutfan of confliet, 1t will he necessary
to keep in mind that decisionrs to compromise
or to trade hetween Interests are the
responslibllity of the elactad or appolnted
representatives of the partices to a dispute.
Estahlishment of a procedure for techniral
verificatfon and political review simitar to
that foilowed hv the MIT ream may help
models gain acceptance hy these
rapresentatives, Juegt ag {important,
however, 1s the reputatioen of the builders
and operatonre of the model tn protect thefr
creation from misuse., Ultimately, 1t is the
confidence of the negotiators in the
integrity of the model builders and
operatorse that will determine the degree Etn
which the mode]l f2 relied upen in the
resolution of Alsputes.
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I. INTRODUCTION

Conflicts about the use of ocean and coastal
resources typify an increasingly important class
of social disputes: They involwe multiple
interests and parties, both private and
governmental, often with widely distributed
constituencies. The stakes freguently include,
in addition to significant economic dimensions,
values not always amenable to financial
quantification. The underlying scientific
information is at ance central and uncertain.
Anl the shared uses of the resource, botn
present amd proposed, have lifetimes far longer
than those of ordinary coamercial arrangements
-- implicating, therefore, repeated interactions
among and evolution of the affected interests.

A typical exawple is the prospective use of
the say of Funay's tidal forces for the creation
of electrical power, a project which will create
economic value for some persons and interests,
but which risks perturbing the economic and
social expectations of a wide variety of others.
The technology and its impacts are uncertain.
Environmental and bicloylcal etfects may not e
fully known until years after the project has
been committed.

Law provides an important (albeit often
insutficient) backdrup for the resolution of
such complex and polycentric conflicts.
Litlgation has therefore DECOME & COMMON
strategy, and the courts a site Eor the franing
of the yuestions that underlie the parties'
several needs. Litigation has, however, a
number of sericus limitations which may lead the
parties to prefer some form of private
alternative dispute resolution process {(an
"ADR"}) .

The adoption of an AUR technique may alter
the role of science within the confiict
manajement process, it 1t will seldom diminish
its Lmportance, Indeed, one significant
advantage of most forme of ADR is the removal of
the necessary scientific analysis from toe
distortions inherent in the adversarial legal
process. Sclentitic moueis and model-ouilaing
are consequently tools of signitficant value to
complex-case ADR.
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By the term “mocel” we mean to adopt, at
least initially, Psaraftis’'s definition: an
abstraction of reality whose purpose 1s tw
represent a well-defined real worla process
{Psaraftis, 14984). An effective model is
capable of providing insignt into the workings
of the processes it represents, and of
organizing highly complex realities into
workable scales. It tnereby aids tne partles
employing it in the essaying and testing of
var ious alternative solutions to the problems
confronting them.

In the present paper we divide the uses of
inxiels within ADRS into three basic types --
Ordained Mooels, Mogel Building, and Non-Model
ADR. Our goal Ls to describe the separate
utilities of the three, and o suggest that
choosing among them can in & given context lead
10 better or worse ways €o the achlevaosent of an
optimal resolution of the underiying conflicts,
We begin the alscussion with a set of stanaaru
criteria for assessing tne guality of an outcome
or resolution, ana identify the ways in which
traditional iitigation falis shori. We next
oescribe the two principal gomains of conflict
management -- alternative Dispute Resolution
{ADR) ana Preventive law {PL) -- and derive fram
them a set of characteristics walcn shoula exist
in any preferred outcome. Simultanecusly, we
propose a new set of "process goals,” criteria
drawn fram the theories of ADR and PL and from
the Law-Science conain, by which the conflict
mangeeent process itself may be evaluateq. The
question 1n any case will then be how well tne
selection of one model-use varlant over the
others achieves the desiderata and satisties tne -
process criteria.

Our ampitlion in the present paper 1s
aodest:  We mean to suggest linkages at a
theotetical level, rather than to "prove" them
empiricaliy. A fully rigorous analysis,
employlng the three model-use variants stractly
as inaependent varlables, woulu require the
articulation of & comprehensive theory of
aigpute peselution. To our knowleage the state
of the Literature aoes not yet allow such a
construction, 1o tne extent that our
ogervations do lead to at least some
preliminary hypotheses about the linkage between
process tools ana conflict outcomes, they may be
useful tu the eventual claboration of such a
theoiy.



IT. DLSADVANTAGHES UF LITLGAITON

hny theory of contlict resvlution wnich
aspires te evaluate alternative strategies must
employ, tacitly or otherwise, specific criteria
by which the quality of the outcomes or products
may be assessed. Fur the purposes of the
present discussion, we alopt those suggested by
Susskind & MoCreary (1984):

L. The resclution snould satisfy by its
distripution of Jains amd losses all of
the atffected Lnterests safficiently to
avold the dispure's reoccurence 1n
another torm.

2. The solutivn shoula capture ail of the
Joint gains available.

3. It showld proauce definite results and
comnitments which can be implemented.

4. The process must provide legitinacy to
tie product,

5. Unger tainty,
ander- lying science,
witn "wisely."

6. Outcomes should be reached efficiently
in terms of tume and expense.

7. relationships amwong the participants
should oe ennanceg for the benefit of
future interactions.

Litlgation as easured by these desiderata
has a mixed but generally poor ranking. It does
achieve definite results, amd 1If not commitments
then at least mandates of unguestioned
enforceabdility, In addition, as Bruce ohserves,
*Collectively {judicial] decisions constitute a
coherent body of law, which . . . serves as
guwgance to potential disputants in the future,
. . . Other, less furmal dispute resolution
processes tend to be al boc and [do] not
generate principles with the same author ity
.. WM (Bruce, 1984).

Bruce's observation in fact makes two
peints. The first — his word "authority™ --
concerns the legitimacy criterion of Susskind
and McCreary. Legitimacy Ln its practical sense
means the ability of a resclution to provide
those who fashioned it with a reason why their
several constituents suould embrace it. {Uvaver,
1983). A judicial vecree is authoritative; it
can be despised but not rejected, 1t 1s in any
case involuntary and not the product of the
negotiator 's own agreement. Negatiated
agreements oo not have leyitimecy, in this
sense, ex propric vigore. But that s nob Lo
say that 1t must be absent from well designed
aDRs. It comes, 1n nonjudicial progedures, from
perceptions about the adequacy of the procedures
themselves, as well as fram the evident good
sense of the resolution.

The secomd point in Bruce's observation is
of less umediate concern in any given dispute,
except as one of the parties may desire an
outcome with binding precedential value for like
conflicts with other parties in the futuce, It
does Seem correct that tuture litigation can be
minimized if the applicable law 15 well
developed ard c¢lear, But for that feature of
litigation to be valuable, the conflicts must be
recurrent in nearly identical forms and not
involve large areas of factual wicertainty. The
pattern of outcomes in the future, mocewver,
will be optimal in a litigation regime only if
the precedential declislons were optimal as
measured by the remaining criteria on the
Susskind and McCreary list. That is not likely
always to be the case.

particularly in the
should be dealt
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AS ayalnst tiose virtwes, litigation as a
conflict resclution process has a number of
disavilities, particalarly so for une Cypes ot
matters presently in Juescion. Some are
abtributanle to its vroceaures; others, to e
way 1n owhich guestilons wust pe framea andg
criceria imposed.  Rules of stanaing dnd the
cognizability of leyal 1nterests limit tne
flexbility oC lnkerests jouning o the
resolution process, poti as to e oxclusion Or
saie and the mandatory access allowea to
others. Practical amd politicdl consideratiuns
1 tne selection oi representatives yleld o
rorial legal definitions. 3imilacly, hitigation
normally reyuines that o proolen oe fully
"presentiabed” (MoNell, 1474) -« 1.€. that tere
be a boundgeu answer provided in toe present for
a set Of proolems that may have ooth an extended
Lifetupe ana an evolubion of 1nbterests, tacts
ana partles atffectea, A lawsult taken to 163
concLusun cannot credatre an 1nstitution capable
of adaptation to Luture developments.

A lawsulb oust oo declaed in aCCurJAnce with
the law. Law Of necessity adoressss only those
porticns of a colprenensive proolem which can oe
stated as leyal issues, Two untowata
cunsSequences rgllow:  First, tne Jguestions
LMEAtent L1 tie proolan are alterad wite torins
wiiich the legal systen can address. Hecomd, the
outcome MUSt o= phraseq in terms of the
Jquestions put. Thus oth the unaerlylng
camplexity of tne practical contiict is
unfaitafolly posea, and e range of solutions
available 18 severely narcowed,

This essenklal narrowlng 15 tie princlipal
reason wiy litwgative solutions to proglems tend
to be zero-swn, Posltlve-sum sSclutions normally
cane not from the cheice of directly cumpeting
claims, but fram the exchange of values wiiicu
makes up wnat other commentators have Lercied
"integrative" solutions, Negotlation rather
than agjudlcation, and tne expansion ol tne
range of available solutions are crifical to the
maximizabion of joint gains., Latiwjation bas
npelrtner .

Finally, licigation does hot always omploy
science "wisely." Lf a rule or law 1s phiasea
10 terps of scientific tact, ana i that fact s
uncertain, then a legal outcoine selects the nwst
probable factual alternative and predicates its
results on tilak. There is little rovom for the
wiser use of sClentifle uncertdinty, 48 Lor
example tarough the creation Of ongolng s¢lence
instltutions bullk into the overall reselution.
(Or, as another example, Lor the moveanent away
£rom sclence as the ultimate deteriminant ana
toward otner more tractaple ana satisfactory
criteria.} Law and scilence have separate
integrities, "wood™ sclence observes Lts own;
1n litlgation tee internal integrity of science
i5 regularly trumped by that of law. (Nynart
and Carrow, L981).

IIT. ALPERNATE QISPOTE RESOLIFTION AND
PREVENTIVE Low

Alternate Dispute Resolution {ADR) responds
to precisely those 1nadequacies of Litigatien
just noted. Its principal aspirations incliude
ehe achilevamnt of maximizing solutivns through
voluntary bargaining, with the Juestions posed
and alternatives framea not in terms of some
extrinsic analytical scheme, but from the
parties' cullective perceptions of the nature of
their 1nterests. Tie “sclution space™ 1s



correspundlngly enhanced, and the rules of
participation are established by the parties
themselves.

ADR technigues are virtually linitless in
number,  Most coumon are varlous forms of
mediation and Structurea negotiation, of which
one recently developed variant is the
mini-trial. Private adjudication, including
arbitration, is also within the concept, as are
conflict anticipation, ialoguing, joint problem
solving, and joint fact-finding. Flexibility is
the cnief common denominater among them, A
number of excellent typologies have been
published. (Green, 1982; Center for Public
Resowrces, 1983). 1In this paper we shall focus
on that subset of technigues which share the
characteristics of employing third-party
neutrals 1n a facilitative (L.e.
nonadjudicatory) role. (Dauer amxd Nyhart, 1984).

The technigues of negotiation, mediation,
arbitration and the mini-trial are applicable to
those circumstances in which a problem has
ripensa into a conflict or dispute. (Hence the
phrase aiternate dispute resolution.) There is
however a second mode of conflict managesent,
which addresses rather than che resolution of
existing disputes, the avoidance or anticipation
of disputes in the future, ard the architecture
of solutions to shared opportunities. This
second mode may be referred to as "Preventive
Law." (Brown and Dauer, 1978).

Preventive Law ~- more accurately,
preventive Llawyering —— seeks to anticipate and
account for conflicts that may arise in the
future, It does so by arranging transactions
and relationships in such a way o5 to minimize
the probapility of conflict, to avoid 1ts
disruptive potential, and to secure the maximam
degree .of transactional success -- each achieved
through Steps taken in the present.

At its most fundamental level, the mode of
probiem analysis in preventive law is the.
reverse of what is employed 1n adjudicative
legal reasonihg. That
difference can e illustrated by focussing on
four concepts: Facts, Rules (of law), Results,
and Purposes. In adjudication, the facts are
searcned for ard wien "found" are taken as
givens, To the Facts are applied the relevant
Rules in the form of conditional syllogisms, the
conclusion of which is a Result: "If & took and
carried away the property of another [a fact]
with intent to steal [another fact], then A has
commtred larceny. |The result.]" In preventive
reagoning, by contrast, the first step is not
the articulation of Facts, but of the party's
Purpose.

From an elaboration of the several Purposes,
the kesults necessary to achieve then can be
derived. Then, working "in reverse" with a
knowledge of tine avallable Rules, the Facts
which must exist -- in order for the Results and
hence the Purposes to exist -- can be
deterinined. The balance of the operation is to
cause those Facts to come wnto being, typically
through the design of present agreements.

In that process of designing workable
forward-looking agreements, three features
should be wrought in, in addition o the
substantive terms of the ayreement itself. (They
will also inform, as described 1n Section IV.C.,
sgpra, the set of criteria by which a given
contlict management strategy may ix assessed.)

"Prediction® is one of them. It is
necessary, for example, to pe able to predict
perceptions of injury as they may arise in the
future. Who, it 1s askeq, and on what
occasions, is likely to experience a sense of
having been injured as the arrangement unfolas
in planneds or unplanned ways? How 15 that
perception Likely to be acted upon? How, then,
can the risk of its occurrence or its disruptive
potential be minimized?

The secona feature is the creatcion, at the
wdtset, of a method of moniltoring performances
throughout the life of the arrangement. Dolrg
s0 both establishes criteria for analyzing
future claims of right, ana helps tO ninumize
the consequences of untoward acts by, for
axample, providing early warning of their
existence,

The third is the preservation ot bargainlng
positions into the future. Any complex excnange
which exists through time will have in 1t
opportunities for adjusgment, modificacion to
accomnodate new tacts, and cnanges 1n umipliclt
expectations. The workability ot the desiyn
both in tne present ana throughout 1ts life may
depend upon the relative bargainmng positions
which the original agreement creates (and the
parties' satisfaction with then as the
arrangement unfolds.} The design must therefore
be dynamic, ana responsive to the several
participants' needs ana aspirations. (Brown and
Dauer, 1978, 1981, 1982).

Preventive Law deals with potential
conflicts. ADR deals with manifest conflicts.
Camplex multi-party problems, such as those
typified by coastal zone and continental shelf
resource use, call upon the technigues of poth
domains. As we will suggest in a later section
of this paper, there is a methoed for integrating
them into a single continuum of conflict
management. Fram that integration we will be
able to derive an additional set of
considerations of use to the optimal selection
of process tools.

TV. A CONCEPTUAL FRAMEWORK
A, Introduction to the Variables

Tne pasic framework of the following
analysis 1s that of seeking relationshlps among
three distinct sets of var iaoles:

Process Tools, which may be thougnt of as
the independent variabie, are the first of these
sets. There are three process tools, each being
a variation on the uses of models within a
conflict management process —- Ordained Models,
Model -Building, ana Non-Model ADR.

Tne second 1s a set of tnirteen Process
Goals -- coriteria for assessing gqualitatively
how well designed a given dispute resolution (or
avolsance] procedure may be. Together they
descr ibe, in eftect, an ideal conflict
ranagement strateqgy.

Tne third 18 a set ¢of "Chronological
Strategies." Tnese, four in number, are gerived
fraom the integration ot ADR and Preventive Law.
Trey are not so mich oesiderata as they are
gescriptions ot tne resolution options available
to the pacties in the design of any substantial
agreement. ILdeal agreements uniquely optimize
the relative proportions of the four.

Our analysils aeals with the causal
relationships that may be found among these
three sets of variables. In particular, we are
caoncerned with: {l) whether in any given type ot



conflict satisfaction of the thirteen process
goals can be enhanced by the “correct" choice of
a particular process tool; and (2) how well or
peorly that same choice may lead to the best
combination, in the outcome, of the four
chronological strategies.

Before beginning the analysis it is
necessary to describe In some detail each of the
three sets of variables, and that will be done
in the following sections. Their overall
relationship may be summar ized in advance with
the following figure:

CHRONGLOGT CAL
STRATEGIES —+
{& "Tines")

PROCESS OUTCOMES

{Agreemencs)

[

CONFLICT
HANAGEMENT
PROCESS
(e.g. Megorlacion)

PROCESS
GOALS

L

{13 Criteria)

I
PROCESS TOCLS

(3 Uses of Models}

B. Process Tools: Variations in the Use of

Mogels

The three process tools wilich make up the
independent variable represent a basic division
among the ways in which "models," particularly
scientific models, can be employed within ADR
procedures.

The first i1s the “Ordained Model" —- a set
of statements about causal relationships, or
standards for measuring and determining
recognizable injury, accepted by the parties and
50 capable of providing oriteria by wnich future
disputes may be defined and resoived. The
model 's authorship will often be extrinsic to
the parties themselves but will be accepted by
them at the cutset and thus deserving of heing
characterized as neutral.

Ordained models have the advantage of
offering finality amd efficiency in resolving
future disputes. Concomitantly, however, they
have the disadvantage of fixing at a moment in
time interests and facts which may not in
reality be fixed. That does not reduce their
usefulness in proper cases; it does suggest that
in some circumstances it may be useful to
incorporate into the existing agreement
procedures by which the future may be
accomxdated without disrupting the ongoing
resolution process.

The second process tool is “model-building, ®
by which we mean the bringing together of the
parties or representatives of groups of parties
in the process of constructing a model. The
construction process itself is the Eocus of the
conflict management strategy. It may be shoct
or ongoing, but in every case strives for a
consensus about. the model to be employed and
thus about the basic facts, assumptlons,
uncertainties and values at stake in the
underlying problem. The process may eventuate
in an accepted model to handle futwre disputes,
but differs from those ADRsS employing an
ordained model by not beginning with the
assumpticn that there is any Eactually "correct
set of inputs or relationships. It thus
replaces descriptive analysis with prescr iptive
argument .
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It may te in any glven case toat this
argument -- about the data, the assuRprions, the
uncertalnties -- nas already taken place,
resulting in substantial consensus about the
mwael's inpues. In e main, nowever, tnis
second process tool 1S used for producing that
consensus,  The direct involvement ot tne
parties nighlights some of the advantages
provided by its use.

The tnird process tool may be termeq
"Noh-model ADR." By this is meant 4 furm of
conflict managewent which incorporates o
subsidiary procedure (usually tacilitated by a
meutral third party) that provides tne parties
or declslon-makers with one or more sets of
allocative criteria, for use as they see fit.
Tne process oeglns by lntentionally not
determining the nature of the values to e
exchanged, nence it eschews the too-early use of
a mode] representing any one aspect of the
under lying reality.

an example of a nor-mocdel ADR 15 a recently
developed multl-defentant loss ailocation
Procedure.  (Daver ana Nyhark, 1984), In it we
adapted the mimi-trial forin of facilitateg
negotiation to multi-party toxic substance cases
in wnich the attendant science is disputea or
uncertain (or boch), The process, wnich
includes the use of an expert science advisor
adjuctive to the neutral facilitator, has been
appliea in the construaction of liability sharing
agreements among jointly liable (or internally
cross-liable) detendant corporations.

In brief, at selected stages in the process
a neutradl (and inoependently expert) science
advisor consults in confidence with the
participants' science staffs, in an effort to
reach the widest possivle consensus about what
15 known, what 15 unknown, what 1S disputed ana
what can or cannot be furtner determined within
practical boundaaries of tune and cost. Toe
result is the advisor's report, which is mage
available to the principals as thelr structuren
negotiations begin.

In litigation, the relevance of scientific
facts is riyidly deterimned by the applicaile
law, even when the uncertainty of tnose facts is
substantial. In this "non-model" process,
relevance can be made a function of uncer tainty,
to allow for workable ratner than merceiy
probabilistic solutivns. As their neeas
require, the parties may use, ignore, ot
override tha outputs of otherwlse availaole
scientific models, 1n favor of criteria such as
business economics, industrial relationships,
internal and external politlcal considerations,
and others,

In sum, the non-model process has these
essentlal features:

1., It removes scientific fact-finaing fram the
distortions of the aaversary process,
regpecting scilence’s Own paradigms and
procedures.

2. It does not presume that the answers to
yuestions of scientific causation will be
determinative., As such, 1t provides sclence
to the decisior-makers as only one ol
several sets of ailocative criterla.

3. It ewmploys, in adaition to neutral
expertise, the participants' own scientific
staffs -=- Mot as witnesses, but as
sclentists,



Because every negotiated arrangement mast
address at least some aspects of both the
present and the future, each outcome can display
components of each of the four categories, or
“chronological strategies.” Given the state of
the theoretical literaturs, it 15 not yet
possible to establish, a prioti, how for any
ygiven conflict type the relative contributions
of the four should be adjusted for an optimal
mix, All that can be said at this point is that
the process wiich leads to the agreement should
be capable ot allowing whatever combination does
seem optimal at the time to odtain, without an
artifactual skewing as a result of the process
tools employed, Flexinility amd openness in the
resclution procedures may thus be significant
tactors.

Briefly, then, the four chronological
strategies displayed on tne corbined AUR/PL
continuum -~ avoid, resolve, defer and exit --
comprise one Of the two Independent damensions
agalnst which the suitability of process tool
selections may be assessed.

D. Process Goals

Pracess goals represent criteria for
measuring gualitatively the structure of a given
contlict management procedures ~- more
particularly for ow purposes, the usefulness in
selected contexts of the three process tools (or
model-use variants} Just described. (The
criteria for evaluating the ocutcomes of a
negotiation have already been identified, infra
sec. II. The goals suggested here are derived
from the related theories of ACR and Preventive
Law, amd from replicable principles of the
Law-Science domain. Toe latter is particularly
roteworthy in the types of conflicts we are
addressing, due to tne importance of affording
to the process the best possible scientific and
technical input.

The thirteen criteria we identify may for
cervenience be grouped intc three wmain areas,
feptesenting in order: ADR/Preventive Law;
issues in "constituency management;® and the
exper ience of sclence-in-law,

Alternative Dispute Resolution and Preventive Law
1. value Identification. At the outset ot
traditional negotiations the parties
occasionally fix prematurely on geals or
positions thought to be important, wnereas in
many cases the clarification of more fundamental
under iying values or interests may move the
parties away from positional bargaining and into
interest bargaining, (Fisher and ry, 1983).
The use of a process teol should help in thus
defining the scope of the dispute in terms of
under lying values ana real interests,

2. Solution Space. The conflict management
process should help the parties to broaden the
solution space, by enlargilyy the total benefits
ta be distributed {for example, either by
helping to identify new Pareto- optimal
frontiers or by illuminating additional
interests to trade); or by increasing the
perceived tairness of their distribution.
Creative solutions to conflicts are arrived at
by the avoidance of rigid or preconceived
remedies and by the parties' recognizing that
they have varied lnterests which can be traded
and therefore more effectively negotiated or
conpromised.

3. Adaptability to new information. Cawplex
conflicks tena o be aynamic over time, ‘'There
is a neea to facilitate the introuuction,
validation, amd acceptance of new data into tne
conflict management effort as they ecome
avallable.

4. Maintenance of Bargaining Positions. The
model or other process tool should create

oppor tunities for adjustment, further dispite
resolution, modifications and the like
throughout tie life of the agreed-to
arrangement. 1t should help maintain into we
future the relative dacgaining positions created
by tne oriyinal agreement, ana be dynamically
responsive to the aspirations and perceptions of
the several par<ies, to preserve their reentry
into tne adjustnrent process. (fne point is
twofold: First, to aveld collateral attacks on
tne arrangement in the Euture; and secoma, to
inake wie agreement moce atbractive ana therefore
e likely to achieve consensus L0 Hie present,)
5. Predacting Iojury. An important element of
preventive law 1s the prediction ot future
perceptions of injury. The present partlies
should be enabled to discern who 15 likely to
feel a sense of injury -- ama of entitlenent --
a5 the dynamics of the arrangement untold, so
that the solution outlinea can be either as
LURpervious oI as responsive as the clroumstances
may allow.

6. Binaingness. The use ot o moael should nelp
in creating conaitions, focramal and author itacive
or utherwise, through which tne parties will
consider themselves bound to the commltments
they have undertaken {(ur that have been

under tdken Ln their names.) The ability of
voluntar ily arrived ab ayreements (as contrasted
with the power of tne courts in adjuaication) to
bind the parties i1s a crucial aspect of
alternate dispute resolution. Freguently,
personal participation binds the parties
peychologically; in other inscances, the goi
sense of the agreement provides the only glue
capable of assurilng that the agreenent will
stick. However, there are other ineasures =-
legal ana Juasi-legal -- that can be employed 1n
private arrangements to auygment. the sense ot
“oindingiess. ™

7. Monitoring Performances. A process tool's
uge should ald the parties’ (and any third-party
faeilitator 's) woniboring of the respective

per formances and commitments througiour tne Life
of the arrangement; anc help in creating
criteria for analyzing futwre clawms of right
and fur minimizing the conseguences of untoward
acts by providing early warning of their
existence.

Constltuency Management

Most camplex conflicks involve multiple
parties. 1t is therefore characteristic that
conflict management agreements are negotlated by
representatives., Experience demonstrates that
each interest must consider the constituency
management proolems boch of itself and of the
othners. How, tnerefore, can the representatives
of the different constituvencies fully and
ettectively comduct the negotiations,
sattlements, ang creative arrangements in such a
way that their constituents will be most likely
to accept and adhere to the undertakings to
whicn tney would be cammitted? The next two
evaluative criteria deal with these aspects,
amony tne most difficult in multi-party complex
negotiations.



To date the aiscipiine of conflict
management has developed comparatively little
experlence with these three process tools. An
orcained wodel was ussd in tne United Nations'
Law of the Sea context. (Antrim, 1964). The
non-model procedure {Dauec amd Nyhart, 1954} Las
been employed on several ocgasions in joint
agefense agreements for toxic-tort lawsuits. The
intended use of macdel-builaing as an explicit
prece of conflict management's technical armory
has alsc been used, albeit on a limited scale.
{Sebenius, 1981). Never-
theleas, these ideas, ami the very concept of
process tools peing useful as auxilliaries in a
wide spectrun of primary conflict management
applications, seems a worthy subject for fuller
examination, Problems arising in the
continental shelf and coastal zones, again,
typify the malti-party and multi-issue conbexts
in which their use may be wost illuminating as
well as most useful,

C. Chronological Stratejies

From the orinciples of Alternative Dispute
Resolution and Preventive Law we derive a
framework wnich we believe swanarizes the
choices avallable to those charged with the
management of conflicts amd disputes. It shoula
be clear py this poilnt that what we mean Dy
conflict management spans the tull specirum of
poth time and process cholces. By time we mean
the possibility of preventing, ameliorating,
shaping the hanaling of, anu resolving
disputes. By 4 full range of processes, we meah
not only the many mecnanisins described in the
various typological studies of ADR (supra, p. 6)
but more particularly those three process tools
essayed In the precediny sections of this paper.
The "Chronology® of Conflict Management

AS we have already suggested, it is useful
to observe that most of the complex conflict
situatlons typitiled by ocean uses span
considerable time during which the parties,
their interests, and the technical and
scientific uncertalnties are likely to change.
The choice of responses to the dynamics of a
dispute can therefore be & critical component of
1ts manageeent.

Conflict resolution strategies may be
employed either in cases of present dispute, or
for the purpose of preveating aisputes frow
arlsing as ome or more of the parties engage in
planned activities in the future. ADR and
Preventive Law may tnerefore be tnought of
distinctly. 'There 1s, however, a set ot
connections between them which is useful to the
present analysis. First, most voluntary
agreements providimng tor exchanges of eCOnoinic
values employ both present conflict ard future
conflict management technlgues. Most contracts,
for example, both aefine the measures of present
exchange and provide the standards oy which
estwcutory per tormances will later be judgea
{and, often, resolved).

Because many sSuch situations involve both
presently competing claims of legal rignt and
potentially corpeting claims on Euture
resources, there is on the analytic plane a
pogsibility of representing the parties’ most
basic conflict management choices on a single
continuwm. Thus the inner logic of Preventive
Law and that of ADR nay be conmbined to provide a
single framework for a theory of dispute
management.,
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The parties to a present dispute have three
basic choices: They may choose to resolve it.
They may chocse to establish a procedure by
wnich it may be resclved in the near term. (we
slall refer to this as defer.) Or wey -- or
one of thew —— may choose to exit, l.e. to
accept the consequences of the problem's
persistence. Many ADR techniques concluoe with
a blend of the three, using the choiges to
modulate trie negotiatlens so as ko achleve tne
MaXlOum Consensus without breakdowh over those
par ks of the problem that defy substantive
resolution by the procedures then in etfect.

Related cholices are avallable with respect
to potential or future disputes (or conflicting
interests in an exchange). First, future
Jdisagreements may be fully "presentiatec” amd
resolved by a contemporary ayreement. {Hence
the mpor tance of prediction.) Second, they may
by agreement be deferred to a process or
institution created by the present agreemenc.
(Thus, monitoring performances and preserving
future pargaining positions). Third, they may
be i\f_gj;u:_l_r.:c_l. in the sense that the structure of
the initial agreement leaves minimal possiorlity
of their arising later, (The
Pur pose-Result-Rule-Fact mode of analysis.)

Qcean conflicts exemplified by those in the
preceding papers call both sets of chowces inte
play. There are presently coaklicting ¢laums ot
rignt as well as potential future claims and the
need [or Lntegrative long-term exchanges.
Conflict resolution strategles sufficient to tne
task will tnerefore employ both the ADR and the
Preventive Law continua, Our point 1$ that the
s1X choices are actually four:

PREVENTIVE 1AW / FUTURE DISPUTES
/ \

N\
ER \ Bdr /
\ /

ADR / CURRENT DISPUTES

A canprehensive strategy for the effective
management of long-term problems (or
oppottunities} will thus attend to the four
elements of the combined present and future
domains.

& simpllfled example can be constructed from
the California coastal conflicts discussed DY
Knaster, Gianninni ana Uchikura {l3g4). 01l
industry seismic testing was thought by fishing
intcrests to be in conflict with fish husbandry;
fisning trawl lanes were in conflict witn
se1smic platforms; and, as to tne future, deep
water oil exploration and extractiun was
suspectal ot creating risks to the marine
ecology. The problem thus contdinea numerous
present and tuture opportunities for both protit
and conflict.

Cerrain of the ongoing physical conflicts
were avoidgeda by agreement an chahyed facts
{alterad sea lanes). Otners were resolven by
the establishment of compensation offices and of
ongoing liasons. Some were deferred oy the
creation of a testing program (vig, pbullding a
model) for seismic effects on fist plology. Ana
altnougn not detailea Ln the report, 1t 15
reasonable to expect that sume resiaual aspects
of tne problem are unresolved — 1.e. one or
more parties may have exited with respect to
them.

/
/ AWIL \  RESOLVE
A




8. Party Flexibility. The process tool
selected must ennance the flexibllity necessary
for the optimal (pragmatic and occasionally
palitical) inclusion of parties, apart frao the
technica! rules of interest or "standing.” In
particular, it should allow interests identified
after the process has bequn to be sccamdated.
The movenenc of parties among grodps and
aligments should be facilitated as the
negotliations proceed.

9. Legitimacy. Those who fashioned the process
require a rationale as to why their several
constituvencies should embrace it and its
outcomes. As in the case of bindingness,
legitimacy mway come from the process' own
internal rigor, Or it may derive fram its prior
use or the aegis under which it is conceived and
Lmplemented.

The Science-and-Low Domain

Large and complex conflictual situations
such as those arising in the compercial
exploitation of the coastal zome and continental
shelf are likely to be surrounded oy
uncer tainties, many of them economic and
political but many of them of a scientific or
technical nature, Their management or
resolution may take on added difficulty due to
the need for gaining understanding and agreement
on facts, on implications of outcomes, and on
the assumptions underlying the technical input.
The most informed persons as to the scientific
or technical ilssues are frequently not the
principais —- those empowered to resolve the
dispute —- but rather their technical and
scientific statfs. Even among the most
informed, what is unknown may be so great as to
create- substantial uncertainty.

As part of the task of shaping alternative
means of resolving scientifically-laden issues,
it makes considerable sense therefore to attempt
to improve the guality of the technical input.
Doing so gives a more rational basis for
arriving at a settlement, providing, among other
berefits, a sound basis on which the negotiators
may take their agreement forward to their
respective constitvencies,

One strategy is to create neutral sQurces of
credible scientific input. Another is to make
specific effarts to gain consensus among the
parties as to the technical facts and
asswptions in aavance of the negotiation or
other resoclution process. Still another is to
structure the technical aspects of the process
in ways designed to enhance the quality of the
science.

There are sound principles to be drawn from
experience in the regulatory sector, which
suggest that it is possible by careful crafting
of the process to inprove the quality of its
scientific dimensions, The following criteria
are concerned with these aspects.

10. Distinction ami Allocation of Functions.
The uncertainties and dynamics of complex
problems tend to transform scientists into
policy makers or facilitators, and sometimes
vice versa. Crisp idgentification of the
respective functions of the scientists,
negotiators and decision-makers tends to
correlate those functicns with their respective
capablilities and authority. Process tools
snould help 1n making those ailocations in a
collaborative rather than a competitive manner.
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Ll. Framing the Question. Here the awum 1s to
ask selentific rather than policy guestions of
sclentists -~ "is" rather than "ought” guestions
-- and to minimize (though one cannot completely
remove) the distraction and potential
distuptiveness of the value-lxen aspects of
technical and scientific work. The use of a
process tool should help frame gqiestions for the
sclentists and technical persons so that they
can respond in a way consistent with their
expertise and function, and help minimze the
value-laden quality of those gquestions.

2. Room to Hreathe for Scientists. The tormal
judicial process frequently restricts the
ability of scientists ana technical experts to
provide evidence or apply their expertise in the
manner in which they believe proper and find
familiar. Rather than allowing the law to
cetermine the relevance of disputed scientific
facts, as it does in litigation, the goal should
be to allow the pertinent scientific disciplines
to establish thelr own regime of what is
germane., The process tool should therefore help
to insure that the scientific and technical
persons nave avple room within the negotiating
structure and i1ts subsequent implementation to
deal with the data in a manner that satisfies
their sense of the internal integrity of their
digciplines, If so, “"better™ science is the
result.

13. Accessibility. The scientific ana
technical considerations of the underlying
issues become a part both of the negotiation
pracess and of the eventual resolution, whether
that outcome 1s binding or non-binding. They
therefore mst be folded into the formal
erbodiments of the cutcome. The scientific
input must be satisfactorily accessible {andd
readily understandable) to the negotiators,

and the science must be "user-friendly." As
part of the same goal, the process tool selected
should help achieve effective commmnication (and,
thereby, understanding and trust) among the
several technical disciplines and amng the
parties and their facilitators.

V. Preliminary Evaluation

With the three process tools, thirteen
process goals and four chronological strategies
thus elaborated, it is now poasible to offer
some theoretical, albeit preliminary, thougnts
about the relationships among them. This
inquiry procesds by considering each of the
three process tools in tuwrn and assessing how
well or poorly each serves: (1} to ephance the
satisfaction of the process goals; and (1) as to
the four chromological strategies, to allow the
parties to reach an optimal combination of
avoidance, deferral, resolution and exit. The
non-model ADR, the least structured of the
three, is examined first,

1. HNor-Model ADR

It will be recalled that a non-model AR 1is
a form of conflict management incorporating a
mweans of marshaliing acceptable acata for use by
the parties and the third-party negotiator as
they see fit. The process, at least initially,
16 hot directive as to the allocative criteria
to be employed, Assuming that the problems at
issue are complex technically, laden with
seientific uncertainty and contention, one
canaidate for providing primary allecative
criteria is the domain of science. Yet other



domains —- custom, econcmics, pelitics, law ——
may offer more commanding (or easier)
decision-making criteria. Translated into the
terminology of ADR, the emphasis is on the
importance of identitying the broadest range of
interests of the parties, in order to facilitate
the largest sclution Space.

Thus a non-model AUR process tool eschews a

iori selection of any preferred set of -
criteria, holding open that choice until well
inte the bargaining process, It provides
virtually unlimited sclution space. It also
encourages the tailoring of the process to the
specific needs of the situation and parties,
therefore potentially avelding costs of
super fluous structure. There is, for example,
no commitment to building a model unless and
kil its usefulness may be demonstrated.
Because of the flexibility of this process tool,
‘the role of the facilitator is very significant.

Amother advantage of the non-model approach
is the high degree of bindingness that may be
expected to arise from the fact that the parties
are a part of the process. Having created the
contours of the dialogue themselves, they can
reasonably be expected to adnere to the agreed
inputs —— and outputs. At the same time, it
anticipates the prospective usefulness of
scientific and technical considerations by
providing for a neutral science advisor tw the
facilitator, for the latter to use as
circumstances suggest., In this manner the
non-model ADR could, if called upon to do so,
help significantly in achieving process goals
from the science—law domain.

Concerning the "four chronologies® in
particular, non-model ADRs have, because of
their flexibility, some significant limitations
and advantages.

Exit {(except fram the ADR itself) may be
made somewhat more difficult by the very
capaciousness of the resolution potential. By
the same reasoning the ease of resolution is
enhanced, because of the increased solution
space. The avoidance of future disputes
requires some space for integrative
architecture, of an agreement by which future
events may be dealt with, without creating any
perceptions of injury. Such an agreement is
more likely to be achieved if there are no
pre-negotiation assumptions which narrow the
practical domains which may be drawn upon. Thus
ron-model ADR techniques would allow Eor (though
not necessarily compel) substantial components
of dispute avoidance.

Against these virtues must be balanced a
limitation on the ability of a nop-model ADR to
defer elements of the conflict. Deferral means
an agreement to resolve either present or likely
prospective issues in the future, and aiffers
from exit in that some process for that later
resolution is agreed to in the present, That
process must be more than a mere agreement to
defer, It must be a procedure which appears at
least hopeful as a means of reseclving future
questions, It is of course possible for the
deferral mechaniam to be all *process® and o
“substance, ™ but in a complex ¢ase such a
procedure would be unlikely to achieve wide
consensus among the parties. Criteria for the
resolution of future conflicts may therefore be
necessary. A non-model ADR eschews the
articulation of criteria in advance.
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In brief, a nonmodel ADR seems to be a
methoa of choice in circumstances where there is
factual contentiousness rather than only
uncertainty. Yet ik may be contraindicatea in
cases with long lifetimes -- i.e., tor problems
and exchanges with protracted futures and
occasions for repeated or evolving interaction
amonyg the parcies.

2., An (xaained Model

The use Of an ordained model is in many
respects the opposite of non-model ADR. an
ordained moael reduces solution space but does
serve legitimacy and several others of the
thirteen process goals.

Amogel, to iterate a point made eariler, 1
an abstraction of reality, But if is of
necessity a representation of a selection of the
total reality of the parties and issues. [n a
toxic waste liability allocation system, for
example, there could be a model of the relevant
toxicological or geclogical science; or an
economic mogel of the corrective options
available; o a political model of the
consequences of strategies for future joint
action.

The point is that no model can represent all
of the potentially relevant dunensions of
reality. Selecting a model, regardless of the
scope and miltidisciplinary ambition it may
contain, therefore represents a choice that some
aspects of reality are hignly relevant to the
discussions, while others are much less so, A
model generates criteria; choosing what to mocel
is necegsarily a chioice of the pertinence of the
domain fram which the model arises. Thus an
ordained model snould not be expected to widen
the splution space or to identify values in the
critical, initial sense. An crdained model does
mot of itself catalyze the parties to express
their own views of reality and of what really
matters amony the whole range of possible
realities.

Howewver, to ctne extent the allocative
criteria -- what counts in the end — ara
appropr iately identified, and are reflected in
the model, then it can be very useful in
assisting the parties to calibrate their
negotiations within those selected paramters.
Then the necessity of guantification can force
ugeful value evaluation. The nearly infinite
capalxility of a well constructed model to play
*wnat if* serves as a way to broaden the
potential solution space within the selected
sets of criteria. Parties can try a wide range
of solutions in the limited variable areas to
see what the effects are. Finally, it should be
moted again that the inherent constraints of an
ordained model will serve a situation with party
complexity too vast to aliow of extendea
scultion space,

The value of a model to bind the parties may
be low if they have not participatea in its
development or otherwise do not understand its
strengths and limitations, even though they have
by definition "accepted” it for purposes of the
resclution process, On the other hand, to the
extent that its representation of reality
accords with that of the partles and is
responsive to their issues, the carefully
constructed model can provide an analytic
rationaie of considerable strength, which may
lead the parties to adhere to the comiitments
under taken dur ing the process. The quantitative
clarity made possible by such a model can aid in
binding when clar ity increases the likelihood of
meeting commitments.




In a similar vein, the appeal of the
rationality of the analysis made possible by an
accepted wodel may legitimate the commitments'
claims on the constituencies represented by the
negotiating parties.

An wrdainea model can be useful in
predicting injury, if the injury can be
expressed in the guantifiable terms for which
the model can generate outputs. Similarly, a
model can be used for monitoring performance, in
a way that helpe to maintain bargaining
positions, because it sets at the time of the
agreement the criteria and operating parameters,
ard thus the outputs prowiding baseline
expectations against which to observe
performances. Its utility in aiding all of
these goals of course depends upon its own
adequacy ard quality.

The ordained model can be very useful in
nelping achieve the goal of party flexibility,
since any interest can make use of it {and, in
the Law of the Sea experience, many did).

The suocess or failure of an ordained model
in achieving the law-science process goals =-
allocation of function, responsible framing of
the technical questions, the degree to which the
scientific resources are free to operate within
their own milieu, and the accessioility of the
sclence to the decision-makers -- is even more
critically determined by the guality of the
model and by factors exogencus to it. It is a
vesgel, providing the opportunity for achievment
of goals. To the extent the assarptions
underiying its algorithms remain free of hidden
values, the algorichms address technical rather
than policy guestions, and technical input into
the model is the product of “good science,” it
will forward those goals, But a model carries
the danger of obfuscating underlying
assumptions, and of averweighing the scientific
input if it is given undeserved and uncritical
value.

Ordained models may therefore be inaicated
in circumstances where bindingnhess is for other
reasons high; where there are extended
oppartunities for interaction; axd where
sclucion space restrictions may be less
important due to a consensus about the relevance
of the portion of reality the model represents.

As to the optimal conbination of the
chronological strategies, selective exit from an
ADR employing an ordained model is made more
difficult by the fact that issues to which the
mcdel does provide answers are presumed fairly
to e concluded by it. {This effect may be
marginal in magnitude.}) An ordained model was
particularly well adapted to tine Law of the Sea
mining context, for example, where exit was not
a desireable option, and where the resolution of
complex questions in the present was necessary
to serve the related issues in which the mining
problem was embedded.

Avoidance of future disputes is a complex
assesament. On the one hand, the narrowness
caused by adopting an ordained model may reduce
somewhat the range available to the parties for
the fashioning of agreements concerning the
future. On the other hanad, however, to the
extent that disputes are generated by
perceptions of unredressed injury, ana assuming
that such perceptions can be aissuaded by
reference to a previously agreed-to (“ordained®)
set of evaluative criteria, the likelihood that
a dispute sufficiently unresclved to be
disrepting will arise, in fact may be muach
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reduced. It is therefore difficult to assess a
acdel's Lipact on the avoldance strategy. One
could conjecture, however, that the certainty it
provides in terms of regulatory "what ifs" is
both necessacy te and facilitative of such
decisions as the capital investment problems of
deep=sea mining,

Resolution and deferral should be much
advanced by the use of an ordained mocel .
Deferral, because the present acceptability of a
futwe process i1s inproved when the
uncertainties of its later application are
redquced. An ordained model reduces those
uncertainties by assuring the parties that
criteria agreed-to and legitimated in the
present will be those obtaining as guestions
arise in the future. Resolution may be
enhanced, perhaps too much S0 in some few cases,
in that an ordained model may be too crisply
applicable. The "intelligence" of the mocel
itself may be important in this regard.

3. Medel Bullding

Inwolving the parties in the task of
building a model provides the opportunity for
focus on consensus-building as contrasted with
immediate dispute resolving. It holds promise
tor achieving those process goals which turn
most directly upon the parties themselves,
There is the need in building the moael to be
specific, most often in a quantifiable way,
about the factual premises ano assumptions tnat
catlectively compr ise the representation of the
reality at hanc. Thus model buiiding offers the
prospect of helping to identify tne parties'
underlying — and possibly otherwise
unar ticulated -- values. Because it brings the
parties tugether on a creative task other than,
and rationally antecedent to, the resolving of
the specific disputes at hand, it aslo offers an
opportunity to identify widened solution space.
Ot course, the opportunity may be missed: The
parties may be s0 tied to prior positions that
they see the modelling process as a vehicle for
casting not only their preferred solutions, but
also their positional values in concrete. There
is nothing intrinsic to the process that will
quarantee against this happening. Open
exchanges of views and a congistent focus on the
requisites of agreement are likely te sur face
real values and, it may be hoped, eventually
widen the solution space within which they are
operating. A skilled third-pacty neutral can,
in such instances, be helpful in enforcing that
focus,

It should alsc be noted that to the extent
that the develogment of consensus about tacts,
promises and under lying assumptions has been
accomplished before model building cammences,
its value in achieving these process goals will
i less significant,

A further advantage of mocel building as a
resolution tool is, that by participating in the
construction of the model, the parties may be
expected to develop a commitment to it, and
through it to the entire conflict management
process to which it is auxilliary, To the
extent such a camitment takes place and is
transposed, there occurs a binding of the
parties to the cammitments made during the
negotiations. The negative side, however, is
that the parties' various constituencies may
feel particularly left ocut ana alienated by not
being a part of the model building and therefore
less likely to accord legitimacy to the
outcane. A countarvailing consideration is



that model building does not predetermine the
gelection of parties who participate. Party
flexibility is therefore well served. But there
is nothing, again, intrinsic to the process
which brings that about. One may in fact
speculate that the opposite can also happen:
Those who began building the model might claim
it as their own, shutting others out from
owmership.

Three additional process goals —-—
adaptability to new information, the clear
framing of scientific questions to elicit
seientific replies, and the development of
scientific input accessible to the mon-tectinical
users — all seem w be made more easily
achievable by making the parties part of the
model building, provided the
scientific/technical persons were in fact part
of the process ard -- again -- provided there
was skilled third parcy facilitation.

As to the need for flexibility in arranging
the optimal combination of "chromological
strategies,” model building is an intermediate
option. The process eventuates in but does not
begin with an ascertainable set of criteria for
the enhancement of the deferval optio.
Likewise, the resolution function is neither
ovar decermined nor deterred by a tco-early {or
too confining) statement of what is and what is
not substantively relevant.

Similarly, where building the model proceeds
apace with the construction of a Euture-looking
arrangement, each aware of the other, it should
ke possible to avoid the “architectural™
constraints which the use of an ordained model
risks., Hence the avoidance option is affected
neutrally by this selection — neither
intexfered with nor, so far as we can oconjwe,
peomoted.

Finally, as to exit: The flexibility to
include or exclude from the model any aspect of
the total reality thought crucial by some party
to a part of its interests, is in fact the
flexibility to exit with respect to that
interast. (But not, because the process will
result in some certain model, to have that
interest served at a later time.}

Model building takes tuee. It also rejuires
a sufficient probability of eventual success to
justify the attempt. Constituency problems
ahound. Despite its positive utility with
respect to the "four chronologies,™ this process
tool may not be best in every case.

VI. SUMMARY

This brief and preliminary analysis suggests
that there are numercus factors to be considered
in the selection of a process tool for a given
dispute. while scientific models may in general
be useful in the treatment of such complex and
large scale problems as those typified by the
coastal 2one and continental shelf, there is in
their judicious use the possibility of
maxinizing the various goals which define good
process management.

No one of the three process tools, or
model-use variants, described in this paper is
capable of similtaneously achieving eacn of the
thirteen process goals we delineate, or the four
chronolgical strategies derived f£rom the fusion
of ADR and Preventive Law. It is therefore
necessary for process managers to inquire into a
wide range of conflict process dimensions: Is
it time, for exampie, for broadening solution
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space (non-imoael}, or for finaing good solutions
within already ayreea-to sets of declsional or
allocative criteria (ordaioed moael)? Ls tnere
a need to break cut of sets which have become
non-productively rigid (using a non-model ADR 1n
the mwast of a bogged down lawsuit)? 15 Coere
an important need to briny parties or a limited
numer of their representatives tugether, and to
stimilate their wdentificatlon with the
negotiation process so as ultimately to bind
tnem to it (model building), or is it more
impartant to prowide rigorous support for an
outcome SO that it commards the allegience of
diverse sets of the npegotiating parties'
constituents {ordained mooel)?  Are e ongolnyg
aynamics of the problem such that settled
reference points will be needed ooth in

monitor ing the outcome and in maintaining a
relative standing among the partias 1n the
future (ordained model), or will it be useful in
the future not to be SO bound but to be able to
reconvene, or to Seek new allocative ccitevia
{continued madel building, nomrmodel}?

Such considerations illustrate but do not
exhaust the need to examine carefully the
context of sach problem in choosing the
preferred process tool. And, of course, these
{and other tools} are not matually exclusive:
Development of a model and its implementation
may, for example, grow out of an earlier use oL
a nonmodel AR,

This paper has offered a taxonimy of process
tools and of criteria for their use, and
suggests that there are correlations atong them
useful to parties engaged in conflict prevencion
or resolution. The correlations we have
suggested are, at this stage, almost entirely
theoretical, though they have been drawn both
from our own experiences ard from those reported
in the other papers in these Praceedings.
Empirical validation is clearly necessacy. As
ascientific models become more widely employed in
conflict management strategies, such
ver ification may become possible in the near
future. That is, at least, our nupe.
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