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INTRODUCTION

Discussion on previous panels has analyzed conflicts in underlying values and
divergent economic and social perspectives on the sea otter/shellfish fisheries
issue. As we have seen, significant differences exist in the philosophical perspec-
tives of different groups and in the interests which each of them pursues. Existing
management arrangements of the marine environment, however, afford little oppor-

tunity for potential reconciliation of such divergent interests.

Throughout history, government has traditionally played the role of arbiter among

contending groups and interests and has, in fact, been the "judge" of "who gets

what, when and how."l Among primitive traditional societies, for example, formal
government institutions first arose as societal interests became more complex and
disputes developed. An arbiter or judge (government) became necessary to arbitrate
and decide among competing claims. In the marine area, however, sucli an "arbiter" or
overall manager that would be able to govern the use of marine resources and to
arbitrate the resolution of disputes such-as the sea otter/shellfish fisheries -

controversy-—-does not exist.

s

While as the ‘blologists on Panel 1 have explained, the living marine resources
that are at stake (e.g., sea otters, shellfish, kelp, finfish) are highly interactive
parts of .an overall ‘ecosystem (and as such should be considered in a systemic per-

spective), the regulations that govern their use and protection cwanate frow a

*ReSearch for this paper was funded by the University of California Sea Grant College
Program, I would like to acknowledge the assistance of a number of highly knowledge-
able individuals, both in and out of goveroment, who were kind enough to share their
insights on sea otter wmanagement with me during a series of personal interviews con-
ducted between September and December 1980. Thanks are also due to my Sea Grant
Trainee, Phyllis Grifman, for her research assistance. The interpretations offered

in this paper, however, are solely my own.



variety of different agencies at different levels of government aand are based on
different sources of law. The management framework that governs the marine resources

at stake is thus highly complex.

This complexity is partially rooted in our federalism traditions, whereby we
have always preferred to delepate responsibilities to different levels of govern-
ment than to concentrate authority in aany one center. In the marine area, federal-
ism factors are expegially prominent as the States retain control over many marine
activities in the territorial sea (between 0 to 3 miles offshore,hin Mmost éases),
while the federél government has primary control over resources beyond the terri-
torial sea. Complexity is also partially due to the fact that a large number of
far-reaching pieces of federal legislation separately regula&ing distinct aspects
of the marine environment were-passed by the U.S. Congres; in the past decade.
Prominent examples include the Coastal Zéne Management Act of 1972 (CZMA), the
Marine ﬁ;ﬁ;al Protection Act of 1972 (MMPA), the Endangered Species Act of 1973
(ESA), the Fishery Conservation and Management Act of 1976 (FCMA), and the Outer
Continental Shelf Lands Act Amendments of 1978.3 Each of these Acts is.the product
of a very different combination of political forces--some emphasizing conservation
factors (such as tge MMPA and the ESA), some cmphasizing use and development factors
(such as the FCMA). Each of these Acts, too, ic administered by different agencies
or bureaus—-each responsive to a different legislative mandate or mission and,
ultimately, to a different management philosophy. Some of these Acts, moreover,
pioneered novel concepts of management which have been difficult to interpret and to
put into effect; prominent examples are the concepts of "optimum yield" in the.Fishéry
Conservation and Management Act and "optimum sustainable population’ in the Marine
Mammal Protection Act. 1In view of these factors, the full implementation of this

Congressional body of marine law in the 1980s may at times prove problematic. As

different agencies pursue their legitimately mandated goals and actions, these may
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come into conflict with the legitimately mandated goals and actions of other agencies.

Agency and scientific interpretations of novel management concepts may not always
coincide.

The purpose of this paper is twofold. First, I shall describe, in some detail,
the existing management framework related to marine mammals, with particular emphasis
on the history of management of the sea otter in California. The management framework
which governs the use of related marine resources, i.e. shellfish fisheries and
hydrocarbon exploitation, will also be discussed, although only‘in Qery cursory terms.
Second, alternative management oﬁtions will be described. Hypothetical managément
options available in marine mammal/fisheries interactions will first be reviewed.
Next, the management options which have been most frequently discussed in the sea
otter/shellfish fisheries case will be reviewed. Finally, a general framework for

evaluating management alternatives will be posited.

It should be pointed out at the outset that this paper is not aimed at evalu—
sting alternative management options. Instead, its purpose is to synthesize past and
current discussions and preferences on management as well as to offer a general
framework for evaluation. 'The task of makiug specific judgements aboul. specific
mapagement alternatives remalus for the policy makers and for other parts of this

forum.
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PART ¥: THE MANAGEMENT FRAMEWORK

Managing Marine Mammals: The Sea Otter

Prior to 1972, the States had authority over the regulation of warine mammals. This

section summarizes sea otter management under State authority until 1972,

Sea Otter Management Prior to 1972 (seée Table 1 for summary

of management chronology):

As has been discussed in other panels, sea otters were gene}ally considered to
be extinct in California in 1900; however, a remmant group was known (primarily to
local residents) to exist near Point Sur at least as early as 1913, California State
law began protecting sea otters in 1913,4 and in 1938, through the opening of Highway
1, the existence of the remnant population consi;ting of 100 to 150 animals became
public knowledge. Tn 1941, the State established the California Sea Otter Game
Refuge prohibiting the possession of firearms in State lands west of Highway 1
within boundaries which were enlarged in 1957 to the Carmel! River in the North to
Santa Rosa Creek, San Luis Obiépo County, in the South. From the time of rediscovery
to 1972, the otter remained under State control until this responsibility was pre-
empted by the Federal governmént through the Marine Mammal Protection Act of 1972,
During this time, the otter population grew to approximately 1700 and its range

expanded from Seaside in the North to Cayucos in the South. (See Rigure 1).

Soon after the sea otter began to expand its range, conflicts with the shellfish
figheriles developed. Odemar and Wilson report that as carly as 1939, reucarchoers
were predicting the detrimental effects that the re-establishment of the sea ottervr
population would have on human exploitation of shellfish resources,s and that in the
1950s, fishermen began to complain that the sea otter was decimating abalone beds.

There exist few written records of the positions {and of the intensity of such
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TABLE 1

SEA OTTER MAMAGEMENT - 1911-1972

1911

1913

1941

1944

1957

1965

1967

1968

1968

International Fur Seal Treaty (U.S., Russia, Great Britain, Japan).
Prohibited taking fur seals and sea otters on high seas. Terminated
1941,

California State law prohibiting possession of sea otters o¥ skins in
California. (Only a few people were aware of the presence of small
numbers of sea otters in California [e.g. Pt. Sur lighthouse keeper,
DFG wardens]. Not until Highway 1 opened in 1937-38, did the public
become aware of the sea otter population at Bixby Creek on the Big Sur
coast.) '

California Sea Otter Game Refuge institiited, from Malpaso Creek to
Swiss Canyon Arroyo (2 miles south of Point Sur) and from Castro Canyon
to Dolan Creek. Firearm possession prohibited in this area,

Fur Seal Act of 1944. Prohibits take of otters on high seas.

California Sea Otter Game Refuge extended to include all land west of
Highway 1 to the ocean from the Carmel River on the north to Santa Rosa
Creek in Cambria on the south. No firearm possession.

California Senate Fact Finding Committee, “Effcet of sea otters on
abalone population is relatively insignificant.™

California Senate Concurrent Resolution 74, "Determine feasibility of
maintaining both sea otter and abalone populations."

DFG, Report on the Sca Otter, AbaJone and Kelp Resources in San Luis
Obispo and Monterey Counties and Proposals for Reducing the Conflict

Between the Commercial Abalone Fishery and the Sea Otter.

1972.

DFG Sea Otter Research Project started. Capturing, tagging, and trans-
location studies.

Marine Mammal Protection Act passed. Above mentfioned studies ceased as
jurisdiction transferred to the Department of Interior — U.S. Fish
and Wildlifc Service.
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positions) which different groups held in the 1950s. 1In the 1960s, on the other
hand, a highly emotional public debate ensued between abalone fishermen who claimed
that their shellfish resources were being depleted by the sea otter, and conservation
groups who maintained that man, through such actions as overharvesting and polluting,
was responsible for the demise of shellfish stocks—-not the sea otter. buring the
first half of the 1960s, the California Department of Fish and Game (DFG), in fact,
publicly adhered to the view of the conserﬁation groups. In a 1963 testimony to
the California Senate Fact Finding Committee on Natural Resocurces, the Deputy
Director of the California Department of Fish and Game concluded that ".;.sea otters
have been present off the coast of San Luis Obispo County for the past five years.
Based on the best sclentific information and recorés which we have, the sea otter,
even though feeding on abalone, has not seriously depleted the abalone resource."6
(This testimony went on to point out that the shellfish depletion could be due to
human factors such -as the increased competition among commercial fishermen [figures

cited showed that the number of licensed abalone fishermen grew from 11 people in

1928 to 505 in 19631)7

Similarly, a 1965 California Senate Fact Finding Committee set up to examine
the controversy concluded that, "Information supplied to the Committee on the sea
otter's dietary habits . . . indicates that the effect of the sea otter en the abalone
population is relatively insignificant." Thercfore, in view of the "precarious
position of the State's prescnt sea otter population, the present program of com-

plete protection should be continued indefinitely."8

In the late 1960s, as new studies on the food habits of the sea otter were
being conducted9 and as the sea otters neared the stretch of coast between Cambria
and Point Estero (a highly productive shellfish area accounting for over 402 of

the State's harvest of red abalones), the public controversy intensified. in response,
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during the 1967 legislative session, the California State Senate passed Concurrent
Resolution 74 requesting the Department of Fish and Game to determine the 'feasibility
and possible means of confining sea otters within the protection of the existing
refuge or other means that would maintain the abalone and sea otter populations and
would lessen the possibilities of resource COnflict."lo DFG presented its report11 to
the legislature = in Januvary 1968 making the following findings and recommendations:
(1) presence of sea otters in significant numbers is not compatible with a commercial
abalone fishery; (2) resolution of the sea otter/shellfish fisheries conflict should
provide for maintenance of both rescurces (sea otters and abalone); (3) the State
should inifiate a number of short range and longer range studies to gather information
necessary for confident, safe management of the sea otter and to provide a measure
of relief to the commercial abalone industry; (4) funding for these studies should
partially come from Federal sources, the Federal Bartlett Bill, which calls for ‘the
State to provide 50% of the necessary funds. The report ended by recommending that

tke State portion of these costs be borne by the commercial abalone fishery through

increases in license fees and other levies.

Since 1968 to present, the State has consistently maintained a position-which
attempts to strike some balance between protection of the sea otter and preservation
of human utilization of the shellfish fisheries through some form of "zonal" manage-
ment.l2 Following the 1968 report, the State initiated the Sea Otter Research Project.
For the next five years, DFG conducted a series of studies on sea otter biology-—-e.g.
capturing, tagging, and translocating studies, mortality studies, habitat surveys,
and food habits studies. As part of this research effort, a limited translocation
experiment was carried out removing otters from the Cambria-Point Estero area to
provide some relief to the abalone fishery. This effort failed due to the return

of some of the translocated otters and the continued natural influx of additional otters
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into the area. As the sea otter population continued to extend its range south, the
commercial abalone fishery north of Morro Bay completely collapsed,l3 While the
intent of the Sea Ctter Research Project had been to establish a base of knowledge
necessary to formulate a management program, this effort was precludéd in 1972 by
the passage of the Federal Marine Mammal Protection Act. Trapping and tagging
operations in progfess were terminated on pecember 21, 1972—the effective date of

the MMPA.

Sea Otfer Management after 1972:

The Marine Mammal Protection Act was passed by Congress in 1972 largely as a
response to the inability of international bodies Esuch as the International Whaling
Commission) to reduce the alarming worldwide depletion of marine mammals due to
overharvesting. The Act was suppoerted by a broad coalition of conservation and
environmantal groups, humane groups, scientists, and State and Federal agencies. 1t
was opposed by fishermen concerned with the interference of some marine mammals with
fiéhing operations (as in the tuna/porpoise case). This opposition, however, did
not play a central role in the hearings prior to the passage of the Act.. Perusal
of the legislative hearings suggests that a broad coalition of conservation interests
had achieved the momentum necessary to enact a protective Act; there are very few
mentions in rhe hearings of potential conflicts between marine mammals and fisheries

which might arise undex a protective regime for marine mammals.la

On the contrary, the hearings underscored the numerous hazards to which marine
mamnmals were being exposed--e.g., degradation of the ccean cnvircnment {through ocean
dumping, pesticides, heavy metal contamination, etc.); man's increasing take of
the fish stocks upon which the mammals depend; hazards due to vessel traffic and
human operations., The combination of these hazards and the inadequacy of present

knowledge of marine mammals in general, led the Congress to the belief that
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conservative action regarding these animals was required—no steps should be taken
which might prove harmful or irreversible., As one Congressman commented, "As
far as could be done, we have endeavored to build such a conservative Bias into the

legislation."15

At its core, then, the MMPA }s a protective Act. Protection was to be attained
through a moratorium on the take* of marine mammals (i.e., a "complete cessation of
the taking of marine mammals and a complete ban on the importation into the United
Stgtes of marine mammals and mariﬁe mammal products”), a long term research
effort to better understand marine mammals and their ehvironment, and a set of
prohibitions-andpenalties for violations of the Act:s provisions. A number of
exceptions to the morétorium are allowed.** "Taking" of marine mammals under these
exceptions, must take into account tle following considerations (sec 103 (Y): (1)

existing and future levels of marine mammal specics and population stocks; (2)  ex-

isting international treaty and agreement obligations of the United States;

(3) the marine ecosystem and related environmental considerations; (4) the conserva-

tion, development, and utilization of fishery rescurces; and (5) the econowic and

*The term "take" means to harass, hunt, capture, or kill, or attempt to harass, hunt,
capture, or kill any marine mammal. (sec. 3(13)).

**The Act sets forth a number of exceptions to the moratorium: (a) the Secretary can
issue permits for scientific research and public display after consultation with the
Marine Mammal Commission and the Committee of Scientific Advisors. No permits allowed
during moratorius for depleted or endangered species except for scientific research
permits; (b) the Secretary can issue permits for taking mammals incidental to commer-
cial fishing operations after two years (no permit is required during the first two
years but fishing operations must be conducted in accordance with régulations on gear
and techniques designed to produce least practicable harm to mammals, with the goal
of zero mortality); (e} the Secretary can, in consultation with the Marine Mammal
Commission and consistent with the policy of the Act, waive the moratorium and issue
permits to allow commercial taking and jimportation; (d) in case of economic hardship,
the Secretary can allow the taking or importing until October 21, 1973; (e) for cer-
tain purposes, such as subsistence, arts and crafts, taking by certain Aleuts,
Indians, and Eskimos 1s allowed; (f) the Pribilof Islands fur seal program is exem?t
from the moratorium and the permit system but the program must be studied for possible
future modification. Certain of these exceptions can be granted only after appro-
priate public hearings.
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technological feasibility of implementation.

Beyond this immediate (and tangible) protection, there is also a strong concern
in the Act with the enhancement of marine mammals and the ecosystem of which they are
a part, The Act, in fact, pioneers an ecosystemic view of the marine environment by
declaring that "...parine mammals have proven themselves to be resources of great
international significance, esthetic and recreational as well as economic, and it
is the sense of the Congress that they should be protécted and encouraged to develop
to the greatest extent feasible commensurate with sound policies of resource manage-
ment. and that the primary objective of their management should be to maiantain the
health and stability of the marine ecosystem, Whenever cénsistent with this primary
objective, it should be the goal to obtain.an optimum sustainable population keeping
in mind the optimum carrying capacity of the habitat." (sec. 2(6)). This language
marks a departure from the species-by-species harvest orientarion that had been
dominant in marine mammal management. “Optimum sustainable population'" (OSP) re-
places "maximum sustainable yield" as a management objective, and a consideration

of whole systems and habitats is st:ressed.1

In terms of administration, the Act was to be adhinistered by two Federal
departments. The Department cf Commerce (through the National Marine Fisheries
Service in the National Oceanic and Atmospheric Administration) was given authority
over eetaceans (wbales, dolphins, and porpoises), seals and sca lions, and the
Department of Interior (through the U,S. Fish and Wildlife Service) was given authority

’ C 17
over sea otters, polar bears, walruses, and manatees.

In addition, the Act established a Marine Mammal Commission (MMC) and a Committce
of Scientific Advisors to oversee and conduct research studies and to oversee the

coordination of management activities (secs. 202 to 207), The Commission is an
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advisory body, with no authority for rulemaking or enforcement.. Its major duties
include: (1) review and study of existing domestic and international laws con-
cerning marine mammals; (2) continuing monitoring of the condition of marine mammals,
of research programs, methods of management, etc.; (3) conducting studies it deems
necessary in conjunction with conservation and protection; and (4) making policy
recomnendations to the various ageﬁcies charged with research, regulation and en-

forcement related to marine mammals.

The Act also provided for management authority to be returned to the States.
Under section 109(2) of the Act, upon State petition, if the Secretary (of Interior
or Commerce, whichever is applicable) determines that State laws and regulations are

consistent with the Act, management authority may be returned to the State,

=

Foligéing the enactment of the MMPA, the period of 1972 to 1980 for sea otter
managenment witnessed a nunber of confllices and debates, c.g. a prolonped ceffort of
sorting out Federal and State responsibilities and of defining who would have manage-
ment authority; heightened interest group participation in this debate; and a series
of controversies over specific scientific questions. This period also saw the estab-
lishment of a number of high quality baseline studies on the sea otter and its habitat.

Soon after the enactment of the MMPA, the California Department of Fish and CGame
began to prepare an application for a waiver of the moratorium and a return of manage-
ment authority to the State. - This was an effort which went through several iterations
and reviews, and which was ultimately to fail. The State's request was consistently
opposed by a number of conservation groups, most notably the Frieands of the Sea Otter
(a non-profit conservation group with over 4,000 members which had worked to promote

the protection and enhancement of the sea otter and its habitat for over a decade).
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The position of this highly influential group has consistently been that the sea
otter population should continue to expand naturally throughout its Former range,
As self-appointed spokesmen for the animal, the Friends are to be credited for their
systematic, relentless, well prepared, and ever vigilant attention to nanagement
matters related to their preferred critter. Their input into management decisions
during the 1972-80 period has aléays been cogent, well researched and presented,
timely, and, by and large, successful. Thé participation of other groups in the
éénagement debates of this périod has been much more ad hoc and gporadic._ While
commercial fishermen made their voices heard at specific meetings and vented their
emotions in the privacy of their boats and of their communities, this reaction sel-
dom rcached the publie record in a systematic fash{on.ls Among thosc wmost affected,
too, the abalone fishermen, were busy during this period with problems specific to
their industry, i.e. establishing a program of limited entry fof the fishery. The
participation of sports groups was also sporadic, with groups becoming active and
mobilizeéd only as their immediate beaches were being affected.

The :period from 1972 to present was also punctuated by a number of scientific
debates. These centered on the taxonomic status of the animal, the likelihood of
potential environmental threats to the population, énd the role of the sea otter
in structuring the nearshore community. While these selentific debatoes ave highly
complex and require some scientific understanding, their essence can be briefly
summarized here,

The debate over taxonomy has centered on the question of whether or not the
California population of sea ottefs constitutes a separate subspecies from the
Alaska population. Different views of this question have characterized the scientific
literaturelg and have been pursued in the political arena. Conservation groups (such

as the Friends of the Sea Otter) have advocated the position that the southern sea

otler constitutes a separate subspecies (Enhydra lutris nereis) while others, such
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as the Department of Fish and Game have contended that subspecific separation of
California sea otters from Alaskan sea otters is not scientifically justifiable.20

Although both the Marine Mammal Protection Act and the Endangered Species Act
allow for protection of geographically isolated subpopulations of a ;pecies {such
as the southern.sea otter), the taxonomic debate has important (and yet unresolved)
implications for maﬁagement, parLicularly for the determination of "optimum sus-
tainable population" under the Marine Mammél Protection Act.21 While it is clear
that the scutherxn population of sea otters is repreductively isolated from the
northern population, it is not clear whether these populations were distinct before
commercial exploitation occurred. If it could be proven that there are in fact no
genetic differences between the populations, the estimate of population size for
determining OSP waquld potentially be different than if distinct gene pools were
definitely shown. If no genetic differences were found, the possibility of aug-
menting the southern sea obter with animals from Alaska arises; similarly, this could
be a potentially viable means of ensuring the survival of the California population
in the event of a large~scale oil spill. On the other hand, the absence of conclu-
sive evidence of synonimity of southern and northern pqpulations would preclude
making_OSP determinations based on both stocks.

The likelihood of large oil spills off the California coast and the damage they
are 1ike1} to cause to the otter population have been the subject of debate. Con-
servation groups have maintained that a large scale oil spill off the California
coast is inevitable for a variety of reasons, i.e. the hazardous location of almost
the entire breeding population of the sea otter which is flanked by two major oil
terminals (at Moss Landing in the North and at Estero Bay in the South), increased

0il traffic and oil drift from adjacent areas, and because of proposed offshore oil

exploration in areas offshore their current and near future range. "0il and otters
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don't mix," conservation groups contend, pointing to the fact that unlike other
mammals, otters lack an insulating layer of blubber and depend entirely on their
thick air-filled fur for protection from ¢hill waters. Should the fur bLecome con-
taminated with oil and matted down, it would lese its insulating properties, resulting
in dverexposure and death.22 On the other hand, other groups, such as DFG, while
acknowledging the potential for a; oil spill, have held that it would be extremely
unlikely that such an o0il spill could wipe out the entire sea otter population.
Moreover, they have pointed to the fact that no evidence exists that pollution or
oil spills have ever caused the death of a sea otter.

The role of the sea otter in structuring the nearshore environment has also been
the subject of speculation. While the detrimental effects of sea otter foraging on
the human use of shellfish fisheries have been accepted by nearly all, potential
long range benefits accruing to kelp forests through the reestablishment of sea otters
have beeﬁ suggested by several studies, mostly carried out in Alaska and the Aleutian
Islands. Comparison of two chains of western Aleutian Islands showed the importance
of the sea otter in determining littoral and sublittoral community structure, The
presence of sea otters was associated with the removal of herbivorous invertebrate
populations such as sea urchins, which in turn contributed to the growth of luxuriant
kelp forests andlof a large number of associated living resources. The authors con-
clude that the sea otter represents a "keystone species” which significantly deter-
mines the structure and dynamic relations of the nearshore environment, and that its
reestablishment along the Pacific Ceast of North America will have profound ecological

24

effects. Conservation groups have used such scientific findings to point to the

potential long range consequences of sea otter foraging.

All of these issues came to a head in a 1977 decision by the Department of

Interior to place the sea otter on the "threatened species™ list, argely becante of
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the potential threat of an 0il spill, thus providing another layer of federal pro-
tection (the Endangered Species Act) on behalf of the animal. While the Federal
Register notice explaining the "threatened" listing referred to the taxonomic status
debate, it found that this question was not relevant to the determination of placing
the animal under the "threatened" or "endangered" list, since "Sections 3 and 4 of
the Act [the Endangered Species Act] allow the listing of populations of species
in portions of their range, as well as entire species and subspecies. Since the
southern sea otter does form a significant population, it can be treated independently
under the Act; regardless of its taxonomic status."25

Subsequently, the DFG withdrew its petitiocn for a waiver of the moratorium and,
instead, obtained;'after several rounds of negotiation, a research permit to conduct
a number o; tagging and translocation studies. Since 1977, the DFG has thus been
involved in sea otter research studies, while the U.S. Fish and Wildlife Service has
been pfe;;;ing a "recove;y plan" which will outline recommendations to promote the
recovery of the sea otter population from its present threatened condition under the
ESA. Fish and Wildlife has also been concerned with conducting extensive scientific
studies on the sea otter and its habitat under the provisions of the MMPA. The Mariﬁe
Manmal Commission, following its own mandate, has been spurring the concerned parties
and agencies along to attain an expeditious resclution of the problem which meets the
requireménts of the Harine Mammal Protection Act.

Because the management events whiﬁh have transpired between 1972-80 are too
involved to be treated in detail in the body of this paper, they are summarized

below in Table 2. A subseguent section discusses in more detail current (1980)

agency responsibilities and activities.
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TABLE 2

CHRONOLOGY OF.SEA OTTER MANAGEMENT - 1972-1980

October
1372

December
1973

August
1974

November
1974

February
1975

Marine Mammal Protection Act is passed.
Endangered Species Act is passed.

DFG presents F&W the first proposal to return management to the State.

This was a brief document (circa 7 pages) which called for: (1) restrict-
ing the sea otter range from Seaside (Monterey County) to Cayucos, San Luis
Obispo County by live trapping and translocation of approximately 150 ani-
mals existing outside this range, (2) evaluating potential areas outside
of this range where resource conflicts would not be present (Guadalupe
Island in Mexico is specifically mentioned as a potential site), (3) ex-
ploring opportunities for public display in scientific and educational
institutions, (4) conducting a research progranm.

The DFG proposal is rejected by F&W, prinarily because of the priority
given in the proposal to avoiding fishery conflicts. Other values, F&W
argued, need greater consideration--i.e., protection of the animal itself,
evaluation of total impacts of the sea otter on the nearshore environment
(not just those detrimental to shellfish fisheries), establishment of

an invertebrate fishery reserve to include the coastal area having the

best abalone and pismo clam populations whereby sea otters would be removed

- from thils reserve but would be allowed to increase and become established

in all other areas; encouragement of mariculture of abalones; translocation
of sea otters to other selected sites; study of the ecological relation-
ships, particularly with regard to whether sea otters increase the total
productivity of the environment. '

Position statement by the California Chapters of the Sieyra Club opposing
the 1974 DFG proposal to return management to the State. Restriction of

the sea otter's range is dangerous and premature because tampering with an
animal that is making a slow comeback from ncar extinction and that is sLill
listed in the Redbook of Threatened Wildlife in the United States is inap-
propriate. Strongly oppose limiting the animal's range in any way, prefer-
ring to allow it to expand naturally along the California coastline as it

*

Source: Data reported in this table relies on public documents transmitted during the

monthé reported. Whenever other sources are used (e.g., letters from private
groups) these are cited specifically as table footnotes.

Explanation of abbreviations: D¥G: Californid Department of Fish and Game; F&W: U.S.
Fish and Wildlife Service; ESA: Endangered Species Act; MMPA: Marine Mammal
Protection Act; MMC: Marine Mammal Commissfion; OSP: Optimum Sustainable Population,

lLetter from the Ventana Chapter of the Sierra Club to the Secretary of the California
State Resources Agency, February 5, 1975.
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has gradually been doing for the last 64 years. Particularly oppose
artificial restriction of their range to the ccastal area between Seaside
and Cayucos which would make the entire Californii population extremely
vulnerable to castastrophe, ifi.e. death from the oil spill potential
from tanker traffic related to the two oil terminals at the northern and
southern edges of the range. Recommend that, to provide a reserve group,
a separate colony of otters be established well away from man-induced
hazards. | Oppose Guadalupe Island as a possible
translocation site because of the lack of jurisdiction and surveillance
by State or Federal agencies. Prefer, instead, San Niicolas Island since
it formerly had a significant sea otter colony, presently has a healthy
marine mammal population, and is subject to minimal human activity.

May The Fund for Animals, Inc. requests the F&W to list as endangered spedies

1975 216 taxa of plants and animals which appeared in Appendix I of the Con-
vention of International Trade in Endangered Species of Wild Pauna and
Flora which were not already on the U.S. List of Endangered and Threatened
Wildlife. One of these 216 taxa was the Southern Sea Otter (Enhydra lutris
nereis). This proposed rulemaking appears in the Federal Register on
September 26, 1975, .

November DFG comments on F&W proposed rulemaking putting the sea otter on the

L 1975 endangered spécies list. Request that the southern sea otter (Enhydra
lutris nereis) not be declared endangered or threatened as it does not
fit any of the five factors used to determine if a species is endangered
or threatened. Morcover, believe that the subspecies classification of

- Enhydra lutris nereis is invalid.

January DFG submits its second request to delegate to the State the authority to

1976 conduct management and research under Section 109 {(a) (2} of the Act, which
requires a waiver of the moratorium to take sea otters as required under
Section 101 {3) (A)Y. DFG alsc announces its intention to submit a scien-
tific research permit under Sectiocn 101 (a) (1) of the Act in the near
future so that the "research projects contained in the management proposal
be initiated as soon as possible.” This second request for the return of
management consisted of an impressive set of materials: close to 300 pages
in text and summaries, and more than 400 pages of appendices. Objectives:
(1) provide .adequate number of otters:in areas to protect State's remain-
ing recreational and commercial shellfish fisheries and to enable possible
development of marine aquaculture. Provisions: (1) enforcement of MMPA
regulations, (2) restrict otter's mainland range from Miramontes Point in
San Mateo County to Avila in San Luis Obispo Coumty, (3) sea otters emi-
grating out of this range will be: translocated to the northern range
1limit, or be made available for scientific study or public display, (4)
research program on population dynamics, (5) research program on long-term
impact of sea otter foraging upon coastal ecosystem.

April Friends of the Sea Otter critique of DFG plan to F&H.2 (1) Oppose a waiver
1976 of the moratorium and return of management to the State, (2) consider the

2Lette.r from the Friends of the Sea Otter to the Secretary of Interior, Apriil, 1976.
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May
1976

June -
1976

January
1977

southern sea otter to be a threatened and endangered subspecies, (3) pro-
pose establishment of a formal otter reserve from Miramontes Point to Avila
{and the establishment of a second population on San Miguel Island) not for
purposes of containment but to give the otters additional protection
through the designation of a "State of Califormia Fish and Game Subdistrict”
and through increased warden protection, (4) support establishment and
long~term monitoring of baseline studies in areas occupied and not occu-
pied by otters (establish shellfish preserves free from human use to carry
out baseline studies so that man's effects on the environment may be iso-
lated), (5) support limited study and experiments of otter behavior.

DFG request to F&W for scientific permit to conduct research while petition
for a waiver of the moratorium and a return of management to the Htate are
being considered.

Marine Mammal Commission letter to F&H commenting on DFG request for
management and on the status of the sea otter. (1) The southern sea
otter should be classified as 4 'threatened" species under the Endangered
Species Act (under the ESA, in USC. 1532 (15), "threatened” is defined as
any spedies which is likely to become anp endangered spedies within the
foreseeable future throughout all or a significant portion of its range."
(2) Although the taxonomic status of the sea otter is a matter of scien-
tific controversy, it is irrelevant for a consideration of "threatened"
status under the ESA., As an isolated population, the California sea otter
fits the definition of "species™ of the ESA and of "population stock" of
the MMPA; the population is hence appropriately subject to the management

regime of both statutes. (3) The population should be classified as

“"threatened" because of the potential impact of one or more oil spills,
which coupled with the potential impact of a coincident severe natural
storm or inclement weather could endanger the population in the foreseeable
future. (4) The MMC recommends that the sea otter be classified as threat-
ened and that sea otters be reintroduced into two or more locations pre-
viously occupied by these animals. Regardless of the threatened designa-
tion, however, translocation should be undertaken as it is a necessary

and desirable management action to protect the existing population. (5)
Implication for designation of "threatened status' for state application
to return management: "threatened" status would make the population 'de-
pleted"” under Sec 3 (1) (B) of the MMPA., Under Sec 101 (a) (3) (B) of

the MMPA, the Secretary would thus be prohibited from issuing any permits,
except for scientific research. A waiver of the moratorium would thus be
precluded. California would only be able to apply for a research permit.

The F&W designates the southemn sea otter (Enhydra lutris nereis) as a
threatened species. Summary of comments received prior to determination:
out of 291 letters received, 289 favored listing as endangered. In addi-
tion, many hundreds of persons signed petitions supporting the endangered
classification. Only two parties opposed listing, one being the State
of California and the other being a university professor whose reasons
largely paralieled those of the State. F&W finds that the animal should
be designated as threatened, largely on the same grounds as the MMC opin-
ion above, i.e. threat from oil spill potential emanating from the major
o1l unlocading facilities at Moss Landing and at Estero Bay.
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August,
October
1977

1978

August

1979

August
1979

Ings.

MMC approves DFG research permit, with a number of modificaticns. In
October 1977, DFG begins ESA sponsored studies on sea otter mortality
rates and causes, interrelationship of sea otter and its habitat, size
distribution and movements, and sea otter translocation. In terms of
translocation, DFG pProposes to translocate up to 40 otters from present
range and translocate in area north of migrant fronmt. Also, work with
F&W to examine Pacific Coast for possible sites to establish additional
population,.

Letter of \SOME to DFG. (SOME stands for Sea Otter Management Education,

2 sports oriented group, whose policy is to "protect the Californis sea
otter by working for the establishment of a separate isolated subpopulation
of California sea otters outside the State of California, if necessary,
while at the same rime attempting to get the State of California and the
Pederal government to accept the concept of zonal management of sea otters
in Califernia so as to protect valuable recreational and commercial shell-
fisheries.") Opposes translocation experiments to the Santa Cruz coast, as
proposed by the DFG research plan because of the damage that would be in-
curred to the shellfish fisheries in the area. Maintains that such experi-
mental tranglocation is premature because no permanent translocation sites
have yet been selected. Proposes British Columbia as a potential translo-
cation site.

DFG changes translocation proposal away from actual translocation to
simulated experiments (i.e. putting the animals in holding pens), in
an effort to separate the effects of the handling and transportation
methods from those imposed by releasing animale in unfamiliar surround-

Sea Otter Workshop held at Santa Barbara Museum of Natural History. Sum-
mary of management positions expressed by different groups:s ‘QEE: (1)
favor zonal wanagement, (2) management authority should be returned to the
State, (3) opposes "threatened" designation, (4) all potential transloca-
tion sites should be cxplored using two criteria: (a) area must be capable
of providing adequate shelter and sufficient food, (b) there must be mini-
mal conflict between sea otters and existing or potential shellfish fish-
eries. FRIENDS OF THE SEA OTTER: (1) population should be allowed to
expand naturally, oppose zonal management; (2) must establish two or more
reserve breeding colonies away from oil spill potential; (3) favor San
Nicolas Island as the best choice for a Primary translocation; (4) oppose
long distance translocations to Canada or other areas North .of the -contig-
uous U.S.; (5) ESA protection 'should be continued at leagst uvntil two
reserve breeding colonies have been established, MMPA protection should
continue until OSP levels have been reached throughout former range; (6)
support Federal agent and State warden protection. SOME (SEA OTTER MANAGE—
MENT EDUCATION): (1) favor zonal management; (2) oppose threatened

designation; (3) oppose San Nicolas as a translocation site; (4) oppose
subspecies argument; {(5) favor exploring possible translocation sites
outside of California and possibly outside of U.S. Specifically favors

3. :
Minutes of meeting taken by Dr. Maynard Silva, University of California, Sacta Barbara.
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Decenber

1979

June
1980

July
1980

November
1980

December
1980

Canada. CALTFORNTA ABALONE ASSOCIATION: (1) favors the translocation of
sea otters to sanctuaries; (2) Port San Luis to the Davenport Pier should
be designated as a sea otter sanctuary; (3) favor the translocation of

sea otters to states; (4) supports the return of management to the State;
(3) oppose San Nicolas as a translocation site as they would soon disperse
to all the other Channel Islands and to the mainland. I.U.C.N. (INTERNA~
TIONAL UNION FOR THE CONSERVATION OF NATURE): (1) restrictions of sea otter

population (either in numbers or distribution) at this time to preserve
local shellfish fisheries are premature and not in the best interest of
this isolated and precariously situated population; (2) support threaten-
ed status; (3) favors establishing new colonies away from oil spill po-
tential, - :

Meeting convened by the Marine Mammal Cormission to review. the process,
including administrative considerations and responsibilities, by which the
California sea otter issue(s) may be resolved and to establish a steering
committee composed of representatives of the appropriate government agencies
to coordinate and facilitate this process. Participants: F&W, MMC, DFG

and its Sea Otter Scientific Advisory Committee. Principal contact person-
nel were to be designated by each agency. '

First draft of F&W recovery plan for the southern sea otter available for
technical review only. (The plan is summarized below). Second technical
draft due in December 1980. )

Second meeting of the inter-agency committee established by the Marine
Mammal Commission. The Manager of the Area Office of the Fish and Wildlife

.5ervice in Sacramento was designated as sea otter spokesperson for F&W.

Recovery plan process and timetable discussed. Extensive revisions of
first draft suggested, e.g. wore information on the risk and consequences
of oil spills, consideration of options for minimizing the risk and pos-
sible consequences of oil spills, discussion of taxonomy question and
implications of this debate for management options, more extensive consid-
eration of alternative translocation sites. In reference to the latter,
it was agreed to develop criteria to Jjudge the biological/ecoclogical
suitabiifity of possible transplant sites, compile and evaluate relevant
biological/ecological information to identify and rank possible transplant
sites in California, Washington, Oregon, British Columbia and Mexico,
compile relevant socio-economic information that should be factored into
decisions concerning the suitability of potential tramsplant sites in the
aforementioned areas, and to incorporate this information im the second
technical review draft of tlie recovery plan.

Newly formed shellfish fisheries group, Save our Shellfish Committee,
announces in an interview im Marine Mammal News that it is considering
filing a petition with F&W to remove the sea otter from its current threat-
ened status under the ESA.

Letter of MMC to F&W expressing concern that the progress made to date on
California sca otter problem has been roo slow. Recommends that the P&W
adopt the following approach: (1) Recognize the ultimate need for "zonal
management' whereby the sea otter would be restored to additfonal sites
within its former range although not to each and every area it once in-
habited. (2) Recogniza that zonal management will require establishing
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1972-1980

sea otter zones where the animals may be secure from human and oil threats
and recover to optimum levels, and designating otter free areas because

of unsuitable habitat, or because otters didn't previously inhabit such
areas, because of hazards in translocation, or because of substantial
conflicts with fisheries. (3) Realize that zonal management will necessi-
tate development of new methodologies. (4) Realize that it is necessary to
move -expeditiously to establish a new sea otter site away from oil spill
potential. (5) To select an appropriate translocation site and to accomp-
lish the first translocation within 18 months.

Major research studies being carried out by the Denver Wildlife Laboratory
of the Fish and Wildlife Service under MMPA funding on the sea otter and its
ecosystem  from :the  .F&W field stations at Piedras Blancas Point and the
University of California at Santa Cruz. This research includes studies on
the biology and behavior of the animal and interactions of the sea otter
and marine communities. A baseline study of San Nicolas Island was begun
in April 1980 to document the changes which might occur in the marine
ecosystem with the recolonization of San Nicolas by the sea otter,
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Current Agency Responsibilities and Activities:

As the management chronology ébove has suggested, the U.S. Fish and Wildlife
Service is the federal agency in charge of administering the provislons of both the
MMPA and ESA in reference to the southern sea otter. The F&W carries out management,
research, and enforcement activities related to the sea otter at both the Washington,
D.C., and area office leéels. The role of the DFG is currently scolely one of coopera-
tive research and enforcement in conjunction with the Fish and Wildlife Service.

The Marine Mammal Commission advises these agencies on both scientific and policy
matters,

A schematic diagram of the arganization of the F&W is presented in Table 3.
Perusal of this organizaticnal chart suggests that the functions of administering
ESA and MMPA mandated management, enforcement, and research activities are diffused
throughout the organization. The Office of Endangered Species in Washington, D.C.
and the ﬁééional Offices carry out functions related to the management of the ESA
(e.g. listing and delisting threatened and endangered species and preparation of
recovery plans). Relevant research functions underlthe MMPA are carried out in
field stations in California under a line of authority which ultimately responds to
an Associate Director for Research in Washington. The MMPA management and enforce-
ment activities are carried out through yer another branch, the Associate Director
for Wildlife Resources.

This diffusion of responsibilities throughout the organization and the lack of
a central focus of authority on sea otter issues has baffled local groups not used to
dealing with the intricacies of federal government burcaucratic organization and has
confounded their efforts to request information and to provide public input into
agency decisions.26 That this feeling may have been shared by other groups and

apencies is suggested by the December 1979 request by the Marine Mawwal Comnission
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TABLE 3

ORGANIZATION OF FISH AND WILDLIFE SERVICE
WITH RESPECT TO SEA OTTER RELATED FUNCTIONS.

Secretary, Department of
Interior
]
Assistant Secretary for
.Fish and Wildlife
- _and Parks -

Director, U.S. Fish
and Wildlife Service
|

i H
Associate Director,

(ESA management
functions in
Washington, D.C.)

”;a and Santa Cruz, Ca.

(Research under
MMPA carried out in
California)

*

This is a simplified
organizational chart
pertaining only to
5ea otter related

functions, Based on 1979 data and on communication with

Assoclate Director,
Federal Assistance Research
Office of Endangered Division of
Species Wildldife

Ecology Research

Denver Wildlife
Laboratory

in Piedras Blancas

Yield Stations

Regional Offices

(Western} Region :T
CA., BI., ID.,{NV., OR., WA.)

Regional Director
"(Portland)

Area Manager

1
Associate Director,
Wildlife Resources

Wildlife ¢
Manapement

Law
Enforcement <

(Management and- enforcement
functions under MMPA)

(cfficial sea otter

Z
(Sacramento) | <

spokesperson for F & W)

lgtaff preparation of recovery plan

F&W  personnel. Some titles may be out of date.



25
(see chroneclogy) to have Fish and Wildlife designate a specific office or individual
as a spokegperson on sea otter related matters. As noted in the chronology, the Area
Manager in Sacramento has been designated as the official F&w.spokesperson on this
issue.

Under his supervision, a "recovery plan" to "restore the sea otter to non~
threatened status and eventually ;o reestablish and maintain optimum sustainable
pgpulations in natural habitats throughout their historical fange in the United
States Pacific Coastal waters” is currently being prepared. The major aspects of
the first draft of the recovery plan (submitted for initial technical review in June
1980) are as follows: 1) research on blology and ecology on sea otters, 2) develop-
ment of a sea.otter ﬁonitoring program.whereby declines in numbers and mortality
causes may be ascertained expeditiously, 3) development of a habitat protection
plan throughout the sea otter's former range (e.g. protecting existing and potential
habitat dgdinst man-caused degradation that would preclude use of the habitat by sea
otters), &) translocation to other locations within their historical range, only
sites within the U.S. should be considered to insuré the continued protection of the
animals under the ESA and MMPA, 5) development of a law enforcement plan to protect
otters from illegal take and from harassment, 6) development of a contingency plan
to capture, clean and move sea ottexs in case of an o0il spill. Implementation of
such a plan is proposed as a joint effort between F&W and DFG with funding from Fish
and Hildlife.z7 A second draft of this plan is to become available for technical
review in December 1980, an "agency" review is expected to follow several months
later, and adoptieon ol a final plan by the F&W Dircctor is expected by the cml of
1981, The recovery plan review process is thus confined to technical experts and

other government agencies.

While a major goal of the endangered species program is to return a listed
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species to the point where it is no.longer endéngered or threatened through imple-
mentation of a recovery plan, it appears that the recovery plan process, to date,
has been guided by few formal guidelines,zg'and that the agency has had limited
experience with the actual preparation of recovery plans. As reported in a 1979
General Accounting foice study, for over 700 species on the threatened or endangered
list, only 22 recovery plans have been apprqved.29 The effectiveness of these plans
in restoring the affected species to non-threatened status has also been limited.
Since 1973, only one species has been deleted and six others have. gone from endangered
to threaténed.so

Tt is also unclear whether any opportunities fqr public participation in agency
decision making may be potentially available at some stage of.the recovery plan pro-
cess. Under the ESA, the major opportunity for citizen input is available during
the listing and delisting process. Any interested person may petition the Secretary
to list ;Ehﬁelist an endangered or threatened species. The Secretary must review
the status of the gpecieg that is the subject of the petition if the petitioner
presents substantial evidence warranting the review;3l Once a species has been
listed and a recovery plan process commenced, there appear to be no formal oppor-
tunities for public comment.32 However, were a specific recovery plan to contain
provisions for Federal actionms which may significantly affect specific groups or
communities, it is possible that such actions could be subject to other Federal
provisions, such as the National Enviroomental Policy Act or Executlve Order 12044
(regulatory analysis) which do allow for some form of public input., In the case of
sea otter management, these are questions which are unclear-at this point and are

best left up for consideration by the attorneys.

-
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Management of Related Uses of the Marine Environment

While the discussion above has focused on the history of issues specifically
related to sea otter management, this effort would be incomplete without at least
cursory reference to the intricate framework of state-federal relations which goverans
the use of other, and highly rela;ed aspects of the marine environment — e.g.,
shellfish fisheries, and hydrocarbon exploigation. Responsibilities for managing
these resources which may significantly iwmpinge upon and affect the management of
marine mamhals, is also highly complex and involves a variety of government agencies
~ at different levels of govermment. As mentioned in the introduction to this paper,
however, existing management arraﬁgeménts of the ma;ine environment afford few
opportunities for consjdering the interrelationships among these uses.

Agencies responsible for managing related uses of the marine environnent are
abstracted ' in Table 4. Management of fisheries from O te 3 miles offshore is largely
the responsibility of the State government, while.the management of fishery resources
in the 3 to 200 nmile zone is currently under Federal jurisdiction through a new
system of regional council government established under the Fishery Conservation
and Management Act of 1976. While the State has formal authority and responsibility
for managing fisheries in the 0 to 3 nile zone, State personnel, at times, have
claimed that their respensibilities for properly managing shellfish fisheries have
been precmpted in certaln arcas by the total Federal protection of marine mammals,
specifically the sea otter,

The exploitation of offshore oil and gas resources is under the jurisdiction
of the Federal government through the 1953 OQuter Continental Shelf (OCS) Lands Act.
This Act charged the Secretary of the Interior with the responsibility for adminis-
tering the mineral exploration and development of the outer continental shelf. Under

the Department of Interior, the Bureau of Land Management (BLM) is designated as the
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administrative agency for leasing submerged Federal lands, and the U.S. Geological
Survey (USGS) for supervising production. In the 0 to 3 mile zone, under the Sub-
merged Lands Act of 1953, responsibility for management of hydrocarbon operations
rests with the State, i.e. with the Energy Resources, Conservation, énd Development
Commission (the State Lands Commission and the Divisioﬁ of 0il and Gas).

wWCurrent developments in offéﬁore cil and gas.leasing off the coast of California
d;amatically demonstrate the interconnectioﬁ between marine mammal management and
hydrocarbon exploitation. In October 1980, the Department of Interior deleted 127
tracts from Lease Sale #53 off the California coast (north of the Santa Barbara
Channel to the Oregon border) following.extensive protests by environmental lanterests
and State agencies.33 At present (December 1980), éhe Department of Interior is
considering a _petition to delete a number of tracts in the Santa Maria Basin because
of the potential jecpardy to the threatened sea otter.34 Both the California
Department -of Fish and Game and the California Coastal Commission have joined
environmental groups in requesting the deletion of the so-called "“sca otter Lracts."
Environmental groups interested in the sea otter have also expressed concern at BiM's
recent call for nominations for a proposed May 1983 sale (0CS #73) which encompasses
an area stretching as far as 200 miles seaward from the three-mile State boundary,
from the Orepgon border oa the North Lo the Mexican border on the South.Bs

A number of other State and Federal agencies may also become relevant actors in
considerations of neca ctter managewent, particularly as potential translocation
sites are considered. The State Coastal Commission is of relevance primarily through
the "consistency"” provision of Section 307 of the Coastal Zone Management Act of 1972
vhereby federal acticons affecting the coastal zone must be consistent with approved
State coastal zone management plans.36 The National Park Service and the National

Oceanic and Atmospheric Administration may also become relevant organizational

acltors as specilie sites in the Chamnel Islands are considered for sea olter Lrans-
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location. Through the newly created Channel Islands National Park, the National
Park Service has jurisdiction primarily over land-based resources in Anacapa, Santa
Cruz, Santa Rosa, and Santa Barbara Islands.37 Through a newly created marine
sanctuary, the National Oceanic and Atmospheric Administration has jurisdiction over
six nautical miles seaward from the mean high water mark around the same islands,
It is likely that management of fisheries in that area will be conducted under a
cooperative agreement between the Californié‘Department of Fish and Game, the National

Park Service and the National Oceanic and Atmospheric Administration.
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Some Observations on the Management History

Our review of the long and complex histdry of sea otter management suggests a
number of observations on the management process: |

This has been a long-standing controversy; similar issues have been debated for
at least the past éwenty-five yea}s. This debate, while intense, however, has largely
been confined to a specialized (and attenti;e) public. The general publié has seldem
been involved (or interested).

Remarkably, positions on management have changed little over this long time span,
with the exception of the Department of Fish and Game which at first did not fully
appreciate the impact of sea otter foraging on the %uman exploitation of shellfish
fisheries. Although details have changed over time, the basic positions of other
groups (e.g. conservation groups protecting the animal and commercial fishing inrerests)
have remained essentially unchanged.

The controversy has been punctuated by a number of scientific debates == many
of which still persist. Some of these may be essentially unanswerable, while others
may necessitate much further work before definitive answers may be found. The first
debate over the food habits of the sea otter (the eitent to which they actually
ingest shellfish which are also sought alfter by man), was a bitter one and one which
seems to have subsided only recently. The role of human action in depleting shellfish
respurces, hpwever, is still very much in question, being brought up not only in
historical terms vis—a-vis such fisheries as abalone, but in more contemporary
perspective with reference to the current expansion of the sea urchin fishery.38
The debate over taxonomy (whether the southern sea otter constitutes a separate sub-
species or not) may never be settled decisively; some argue that couvinciﬁg evidence
on taxonomic synonimity can only be obtained through long-term studies of the genetic

and morphological attributes of both Alaskan and Californian populations. It is
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possible, too, that the different opinions on the likelihood of threat from oil pol-
lution and other environmental hazards may hinge more on different judgements on
probabilities and on different levels of willingness to accept "risks" to the popu-
lation in the face of uncertainty than on deeply grounded séientific facts — as
this area of research (oil pollution sources) is notoriously underdeveloped.
Defiritive answers to the question of the e#tent to which the sea otter is a "keystone"
species which signifiéantly structures (and enhances) the ne;rshore environment will
have to await the results of time-consuming and well-prepared scientific studies
which involve some experimental manipulation, i.e. establishment of baselines,
control groups, and the like. ,

Finally, the se; otter/shellfish fisheries issue has directly involved agencies
and groups at the International, national, regional, and local levels. Each of these
groups and agencies has been properly pursuing its legitimately mandated legislative
mission ;é.its group interest. To mention only the most prominent examples, at the
State level, the Department of Fish and Game has been pursuing a management policy
which attempts to strike a balance between protection of sea otters and human
utilization of shellfish fisheries. This management stance fully conforms to DFG's
obligations under Section 1700 of Chapter 7 of the Fish and Game Code which calls for
both the conservation and utilization of California'’s living marine resources. The
U.S. Fish and Wildlife Service, on the other hand, has been pursuing a management
policy of complete protection for sea otters —- properly following its protection
mandates under the Marine Mammal Protection Act and the Endangered Species Act. The

Marine Mammal Commission, as rcquired in its own mandate, has been prodding diffcrent

institutional actors along in reaching a suitable management solution.

As was mentioned in the introduction to the paper, however, as different agencies

pursue their legitimately mandated goals and actions, these may conflict with the
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legitimately mandated goals and actions of other agencies, This problem is clearly
evident in this case, The State's mandate to conserve and utilize. fisheries as well
as recent Federal legislation which promotes the development and utilization of
fishery resources (i.e. the Fishery Comservation and Management Act .and,-more
recently, the American Fisheries Promotion Act) can conflict with the federal pro-
tection of marine mammals under the Marine Mammal Protection Act. The problem with
this management framework, however, is not Ehat it is too complex or that different
Acts may conflict. Perhaps the greater problem is that avenues fof fcconciling
potential conflicts between different sources of marine legislation are n&t, at
present, readily available,

We turn now to a discussion of the current management options.
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PART TI: MANAGEMENT OFTIONS

Theoretically, a wide array of alternatives may be available for managing marine
mammals ranging from total preservation to rotal eradication. The following range
of possible options is adapted from a recent workshop on marine mammal/fisheries
interactions:

1) Total preservation {allow natural expansion)

2) Containment or Zonal Managemgnt

3} Translocation

4) Collection for scientific research or public display

5) Hunting
a) by professional hunters
b} subsistence hunting ' -
c) sports hunting
.d)} eradication
Reviewing the management positions which different groups have expressed over
time (refer to Table 3), we find that the most commonly discussed alternatives with
regard to the sea otter have been options cne through four: total preservation, zonal
management, translocation, and collection for scientific research or public display.
Hunting, to wy knowledge, has never been proposed ag an oplion im a public document.
Locking more closely at the management preferences held by different groups or
agencies at different points in time, we find that most of the approaches to manage-
ment can be narrowed down to two major alternatives: 1) total preservation (unlimited
natural range expansion} and 2) zonal management, The other options, translocation
and collection for scientific and public display purpeses can be subsumed under these
two major alternatives. It is interesting to note that some form of transleccation

appears to receive wide acceptance as a management method, but for different reasons.
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While protectionists view translocation as a method of ensuriﬁg the survival of the
population (away from oil spill potential), others view it as a method of removing
the problem away from their doorsteps.
The two major alternatives and the values that they represent thus appear to be

as follows:

1) Unlimited natural range expansion:-

This view maintains that it would be most beneficial for the sea otter and for
the marine ecosystems in which it plays a significant role for the California otter
to continue to distribute itself along the Calif;rnia and Baja California coasts and
offshore islands, and to the north as well wherever-its natural movements may take
it.40 Implicit in this view is, first, a historical perspective which antedates
the fur trade (i.e. the argument that "the sea otter was there first"); second, the
belief that the sea otter is an endangered population living on "borrowed time" be-
cause of the oil threat potential; third, the noticn thatAalthough sea otter foraging
does have detrimental short-range effects in reducing shellfish fisheries, thatr 20th
century man himself has played an even more active role in decimating these fisheries;
fourth, the belief that the long-term benefits of the sea otter in enhancing the
nearshore enviromment (e.g. through regrowth of kelp and attendant living communities),
will outweigh any short-range losses.

Traﬁslocation under this option is viewed as a2 necessary method for insuring the
continued survival of the animal through the establishment of reserve breeding colonies
away from the oll spill potential. Translocation, however, is also viewed with some
caution as it may be hazardous to otters, and incomplete scientific information
cxists on such questions as the appropriate number and mix of animals that are nceded
to ensure successful translocations. California sites, such as San Nicolas Island,

are preferred for translocation. Long distance translocation to Canada or to other

areas north of the contiguous United States are opposed, because the otters would no
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longer be protected under the Marine Mammal Protection Act and the Endangered Species

Act.

2) Zonal Management:

This option attempts to strike a balance between protection of the sea otters
and use of shellfish_fisﬁeries by humans by setting aside certain areas for otters
and others for use by recreational and comrercial fisheries. Implicit in this view
is, first, a 20th century perspective on the California marine ecosystem, i.e,
although perhaps they grew abnormally beccause of the absence of sca otters, shellfish
fisheries did become available as economic and recreational opportunities for a -
growing California population in the 20th century; ,second, the belief that the sea
otter is not an endangered animal; third, the notion that in view of many competing
demands on coastal and ocean resources, "that a balance can be reached among different
uses (a:balance between marine mammal protection and commercial and recreational use
of shellfish Fisheries in this case).

While zonal management has been a longstanding oplion, mcthods for contuining
otters within a "zone" are not well established and.wbuld need further research. The
major methods that have been discussed in the past have been: using natural barriers
{rocky habitats and sandy stretches of beach) as zone boundaries, capturing otters
straying away from these zones and making them available for scientific research and
public display in oceanariums and the like, and capturing and translocating otters
to other locations on the Pacific Coast. Some, however, doubt that such methods
will prove feasible and maintain that the only practical means of implementing zonal

management is by shooting.

Trangleocation, then, is a wmanapewent method that forms part of both of the major
management alternatives that have been proposed. While there is agreement that second

populations need to be established, there arc intense differcnces of opinion as to
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where. As the chronology in Table 3 indicates, at different times the following sites
have heen proposed: Alaska, Canada, Washington, Oregon, the northern coast of
California, San Nicolas Island and other Channel Islands, and Southern California,
Space limitations in this paper preclude summarizing the pro and con arguments that
have been made about each of tﬁese sites and this is a ;ubject which no doubt will be
discussed in the workshops. Perh;ps mos t igportantly, workshop discussion should
address the process by which suitable sites-may be selected -~ both in terms of the
criteria that should be used in making selections and the procedures that should be
followed in making such selections.42 The technological feasibility of translocation
alsc needs to be assessed, as some current studies have expressed pessimism about its
potential cffectliveness as a management tool., Out ;f five attempled sea otler trans-
locations In recent years, only one was clearly successful and at least three were
almost certainly unsuccessful.43 Translocation may also prove to be very costly

as captuéiﬁg, handling, and transporting sea otters involves a highly complex and time

consuming process.

Before the relative merits of alternative management options are considered in
our workshop discussions, we need to develop explicit criteria by which management
alternatives can be evaluated. I would like to propose such an evaluative framework
which could serve as a guide for discussion of management questions during the work-

shop sessions. This framework is abstracted in Table 5.

The major considerations (or evaluative criteria) which should be taken into
account in judging different managemeﬁt alternatives include biological protection,
socio-economic impact, technological feasibility, administrative feasibility, en-
forcement feasibility, and adwinistrative costs.aa These considerétions sre either

rooted in the objectives and requirements of the Marine Mammal Protection Act, or

are, as in the case of administrative feasibility, for example, mostly called for
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for pragmatic reasons (g.g. keeping down the costs of goveramment).

The biological preservation eriterion (i.e. insuring the current and long—-term
well-being of a particular species and of its ecosystem) is a primary objective of
the Marine Mammal Protection Act. Section 2(6) of the Act states that, "marine
mammals have proven themselves to be resources of great international significance,
esthetic and recreational as well as ecohomic, and it is the sense of the Congress
that they should be protected and encouraged to develep to the greatest extent
feasible commensurate with sound policies of resource management and thaﬁ the primary
objective of their management\should be to maintain the health and stability of the

marine ecosysfem." According to. the MMPA, then, biological preservation is the major

reason for management.,

The socio-economic impact criterion considers the nature and extent of the effects
that decisions about marine mammal management may have on specific human groups or
communities, This is a criterion for cvaluation which could well stand on its own
merit. One is always interested in how people are affected by government action and
in questions of social equity —- what is the overall ocecst and benefit to society
accruing to specific government actions? This criterion is also partially rooted
in the MMPA — wifh specific reference to fishery resources. Under section 103(b)
which prescribes regulations for the taking of marine mammals, the Secretary shall
give full consideration to a variety of factors, including 'the conservation, devel-

opment, and utilization of fishery resources.”

The technological feasibility criterion raises practical considerations as to
whether a particular management alternative is workable given existing levels of
scientific knowledge and technical capabilities, Taking transleocation as an example,

one might question the extent to which sufficient scientific knowledge is available
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on such variables as the appropriate number and mix of animals.that would he
necessary to carry out a successful translocation. This criterion is also rooted
in the MMPA; Section 103(b)(5) prescribes that the Secretary shall take into account
“the economic and technological feasibility of implementation" in making regulations

about the taking of marine mammals.

Administrative feasibility refers to very practical considerations of how a
particular management altermative may be carried out. Given the highly complex inter-
governmental system that characterizes this wmanagement area, what are the best or-
ganizational means for implementing a particular management option? What organi-
zational adjustments may be necessary (e.g. adjustment of tasks, responsibilities,
communication channels, hierarchical relationships)? What interagency and inter-
governmental arrangements are most workable? Through what means can consultation

with affected groups, individuals, or agencies best be accomplished?

Enforcement feasibility may, in fact, be considered as an aspect of administra-
tive feasibility. Ascertaining the likelihood of effective enforcement of proposed
regulations is a highly pragmatic consideration which needs to be taken into account.
Adoption of regulations which may ultimately prove unenforceable (because of political
opposition, legistical difficulties, or lack of adequate deployment of funds and

personnel) may thwart the intent of any management regime and render it ineffective.

Administrative costs: minimizing the costs of management should be of concern
in considcringlany management alternative. As we discussed carlier, because of the
technical difficulties involved in capturing, handling, and transporting otters,
managenent methods such as translocation may prove to be very expensive, Different
management alternatives should thus be systematically compared in terms of their

cost~effectiveness. 1In addition, equity considerations as to who should properly
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bear the administrative costs of running and enforcing a regulatory system

(currently being shouldered by the taxpayers) should be raised.
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