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NOAA is responsible for protecting and restoring marine and coastal environments
impacted by spills and hazardous substance releases. The Office of Response and
Restoration (OR&R) is the focal point for NOAA's spill preparedness, emergency response,
and restoration programs. OR&R’s Hazardous Materials Response Division and its
contingent of on-scene Scientific Support Coordinators have earned a wide reputation for
delivering scientifically valid solutions to the Federal On-Scene Coordinator (the U.S. Coast
Guard in the coastal zone, or EPA in inland areas).

OR&R’s Coastal Protection and Restoration Division and Damage Assessment Center are
critical components of NOAA's natural resource trusteeship responsibilities. The CPR
Division works closely with the U.S. Environmental Protection Agency to redress the
environmental effects of hazardous waste sites across the United States. Coastal Resource
Coordinators provide site-specific technical expertise in ecological risk assessment and
coastal remediation issues. This expertise ranges from physical science to ecology, marine
biology, and oceanography. In their NOAA trusteeship role, CRCs assess the longer-term
risks to coastal resources (including threatened and endangered species) from Superfund-
site contamination, support decision-making for site remedies and habitat restoration, and
negotiate protective remedies with the responsible parties to ensure that cleanup,
restoration, and recovery are appropriate and fully monitored.

While the HAZMAT and CPR divisions work to prevent and minimize injury to natural
resources during spill response and waste site remediation activities, the Damage
Assessment Center focuses on addressing the injury that remains after the cleanup or
response. DAC's Rapid Assessment Program goes on-scene at oil or hazardous materials
releases to assess damages to NOAA trust resources, including National Marine Sanctuaries
and National Estuarine Research Reserves. DAC works with other trustees and NOAA’s
Office of General Counsel in pursuing compensation from responsible parties to restore
injured resources. The compensation DAC receives is designed to benefit the natural
resources injured by the release.

The Regional Programs section actively engages local and regional communities in
integrating sound coastal resource management, oil spill prevention and response, and safe
and efficient marine transportation. Administered collaboratively with the NOS Coastal
Services Center, Regional Projects serves as liaison between NOS scientific and technical
expertise and the needs of the maritime industry, port authorities, coastal resource
managers, and other NOAA clients in the coastal zone. Regional Programs matches specific
coastal-zone conditions and needs with tailored services, tools, and products from across
NOS, including physical oceanographic real-time systems, electronic chart systems, coastal
geographic information systems frameworks, photogrammetry, and digital hydrographic
surveys.
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MEMORANDUM

May 8, 2002
To:  FOIA Report Recipients
From: John Kaperick, OR&R FOIA Liaison

Re:  Updated FOIA Report

Dear FOIA Professional:

I have updated the FOIA Report to include the new guidance from the Attorney General
and to incorporate up to date FOIA regulations and legislation. Irevised Appendix J due to new
Homeland Security guidance regarding addresses. I added footer information regarding the date of
update of the pages for better version control. Please follow the list below to update your report.

Discard Replace With

Inside Cover and TOC New Inside Cover and TOC
Report Pages 1 through 5 Report Pages 1 through 7
Appendix A Pages A-1 through A-13 Pages A-1 through A-14
Appendix B Pages B-1 through B-43 Pages B-1 through B-30
Appendix G Pages G-1 through G-6 Pages G-1 through G-5
Appendix I Pages I-1 through I-23 Pages I-1 through I-30
Appendix J Pages J-1 through J-4 Pages J-1 through J-3

Appendix K Pages K-1 through K-7 Pages K-1 through K-5
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NOTICE

This report has been reviewed by the National Ocean Service of the National Oceanic and
Atmospheric Administration (NOAA) and approved for publication. Such approval does not signify that
the contents of this report necessarily represent the official position of NOAA or of the Government of
the United States, nor does mention of trade names or commercial preducts constitute endorsement

or recommendation for their use.
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I Introduction

The Freedom of Information Act (FOIA) is the public’s main avenue for accessing
government information. Government agencies are required by law to respond to
FOIA requests within twenty working days of receipt of the request. There can be
serious consequences for not responding in a timely manner, including an appeal to
the U.S. Department of Commerce Office of General Counsel (15 CFR 4.10)
and/or judicial review (5 USC§552(a)(6)(C)). Requests must be processed in an
effective and timely manner in order to meet these deadlines. This report clarifies
issues related to responding to Freedom of Information Act requests and prov1des
answers that can be used in response to FOLA requests.

The Freedom of Information Act, 5 USC§552 and Electronic FOIA amendments,
is the legislation that governs these requests but those responding to them must
also be aware of many other related judgments and directions. The Privacy Act (5
USC§552a), Department of Commerce regulations (15 CFR Part 4), DOC DAO
205-12, NOAA National Accounting Office 205-14, a memo from the U.S.
Attorney General, and memos from the White House Council on Environmental

- Quality regarding FOIA must also guide the decision-making process. All of these

are included as appendices to this report.

NOAA’s responsibility in responding to FOIA requests is to release the greatest
amount of information possible while safeguarding our agency’s ability to achieve
its mission. It can sometimes be a complex balancing act and requires in-depth
research of exemptions and coordination with the Office of General Counsel, the
NOAA FOIA Office, NOAA Ocean Service FOIA Officer, and/or the U.S.
Department of Justice FOIA Hotline. All of these resources, as well as several
FOIA-related web sites, are included in the appendices to this report.

1L Receipt of Requests

Freedom of Information Act requests are supposed to be addressed and sent to the
NOAA FOIA Office in Silver Spring, Maryland. It is extremely important to send
any request received directly or through any channel that did not include the
NOAA FOIA Office to them so that they can log the request into the system. They
will also assign a response due date, and track and route the request to the correct
NOAA office(s) for response. The NOAA FOIA Office sends the request, a copy
of the CD-244 Form (FOIA Request and Action Record), and any other pertinent
instructions to the “action office” (the office to which the request is assigned). It is
very important to note and keep track of the due date assigned to the request and to
respond on or before that date. A failure to respond by the due date can lead to
serious and unnecessary consequences, including the release of records that could
have been protected. It is also very important that the completed CD-244 be
returned, along with a copy of the response letter, to the NOS FOIA Officer when
the request is completed.

1
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Once a properly routed request is received, the notification and/or polling process _
begins. An e-mail message is generally the best way for initial contact regarding a \ )
request being received and for determining which records exist in our offices. It is
also important to bring the Office of General Counsel into the loop as soon as

possible if we have records that we think may be exempt from disclosure or if the

information request is for a site that has OGC involvement.

ITT.  Requester Classifications _

If we may have records responsive to the request, we need to determine which
category the requester falls into. The requester will be classified as a “commercial
use requester,” an “educational and non-commercial scientific institution '
requester,” “representatives of the news media,” or “all other requesters.”
Depending upon the classification, a requester may be required to pay none, some,
or all of the “search, review, and duplication” costs for a request.

A “Commercial use request” is “...from or on behalf of a person who seeks
information for a use or purpose that furthers his or her commercial, trade, or profit
interests, which can include furthering those interests through litigation.” (15 CFR

4.11(b)(1))

An “Educational institution” is “...a preschool, a public or private elementary or
secondary school, an institution of undergraduate higher education, an institution
of graduate higher education, an institution of professional education and an
institution of vocational education, that operates a program or programs of
scholarly research.” (15 CFR 4.11(b)(4))

r/’ n,
{\__4-;.

A “Noncommercial scientific institution” is an “...institution that is not operated
on a “commercial” basis as that term is defined in paragraph (b)(1) of this section,
and that is operated solely for the purpose of conducting scientific research the
results of which are not intended to promote any particular product or industry,”
(15 CFR 4.11(b)(5)) ‘

A “Representative of the news media, or news media requester” is “...any person
actively gathering news for an entity that is organized and operated to publish or
broadcast news to the public. The term “news” means information that is about
current events or that would be of current interest to the public” (15 CFR
4.11(b)(6)). More information is contained in the CFR about this category.

The “all other requesters” category is any person or organization that does not fit
into one of these categories.

2
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After the records have been located and the requester has been classified, a
determination is made regarding the estimated cost for the response (15 CFR
4.11(c)) and whether it exceeds $20. We ask the requester for payment before we
process the request and/or release any records. We also need to determine who will
be responsible for sending the official response to the requester. This person
should then become the main point of contact for the request.

IV.  Point Person Responsibilities -

It is very important to coordinate FOIA requests with the Office of General
Counsel. Often the request involves records that may be in the possession of the
General Counsel’s office or that may be part of a case that is in settlement
negotiations. Depending on the region involved, points of contact will vary, as will
the approach to the response of the request. If the FOIA involves a current case,
we often will pass the point responsibility to the Office of General Counsel since
this type of request often involves either a partial or full denial of records.

The next step in the process is to determine the volume of “potentially responsive
records” that we possess and the estimated level of effort to gather them, review
them, and duplicate them. It is easy to make this determination if the person(s)
who possess the records answer the question, “If I stacked these documents in one
stack, how high would that stack be?” '

Using the comparison of a ream of paper (500 sheets) being two inches thick, an
estimate of the total volume is determined. Electronic mail (e-mail) messages are
also subject to FOIA requests. If there are messages not included in the paper
“records,” we determine how much time it would take to print out all of the e-mail
messages and what their volume would be. We then estimate the amount of hours
to gather and review the records. With this information, and the classification of
the requester complete, a cost estimate can be prepared.

V. Cost Estimates _

The cost estimate 1s prepared to determine the level of effort required to respond to
a FOIA request (15 CFR 4.11(c)). If the cost is more than $20, the requester is to
be notified of the cost and required to pay of the full amount of the cost estimate
before the release of any records. The specifics of what category pays for what are
included in a table at 15 CFR 4.11(c)(1).

“Commercial Use Requesters” Cost Estimate
This category is required to pay the full cost of search, review and duplication of
records. A “Manual search” is charged at the “Actual salary rate of employee
involved, plus 16 percent of salary rate” (15 CFR 4.11(c)(2)(i). A “Computerized
search” is charged at the “Actual direct cost, including operator time.” (15 CFR
4.11(c)(2)(i1) “Review of records (including redaction)” is charged at the “Actual
salary rate of the employee conducting review, plus 16 percent of salary rate.”

3
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The point person must get the hourly rates of each employee, including
himself/herself, who is either working on the request or has records responsive to
it. Each of these hourly figures is multiplied by 1.16 to get the hourly rate
chargeable under 15 CFR. These figures are multiplied by either the actual hours
spent on the request, if known, or the estimated hours of each employee. Any
costs accrued under the “Computerized search” category should be added to the
“Manual search” and “Review” totals to get the total cost for the search and
review. The sum of the page counts of all who hold responsive records is then
multiplied by $0.16 to get the paper copy duplication cost for the request. Any
costs accrued under the “Other reproduction” category are added to the paper copy
duplication cost to get the total duplication cost. The search and review totals are
then added to the duplication total to determine the cost estimate amount.

“Educational and Noncommercial scientific institution requesters” and
“Representatives of the news media” Cost Estimates
These categories are charged only for duplication costs after the first 100 pages, so
the total page count is adjusted down by 100 before being multiplied by $0.16.
Any costs accrued under the “Other reproduction™ category are added to the paper-
copy duplication cost to get the total duplication cost. This would be the total
amount for the cost estimate in these categories.

“All Other Requesters” Cost Estimates
This category is charged for search (after the first two hours) and duplication (after
the first 100 pages.) A “Manual search” is charged at the “Actual salary rate of
employee involved, plus 16 percent of salary rate” (15 CFR 4.11(c)(2)(i). A
“Computerized search” is charged at the “Actual direct cost, including operator
time.” (15 CFR 4.11(c)(2)(ii) The point person must get the hourly rates of each
employee, including themselves, who is either working on the request or has
records responsive to it. Each of these hourly figures should be multiplied by 1.16
to get the hourly rate chargeable under 15 CFR. These figures are multiplied by
either the actual or the estimated hours of “Manual search” time only for each
employee. There is a two-hour deduction from the search time for this category of
requester.

Any costs accrued under the “Computerized search™ category should be added to
the “Manual search” total to get the total cost for the search. This category is also
only charged for paper copy duplication costs after the first 100 pages, so the total
page count should be adjusted down by 100 before being muitiplied by $0.16.

Any costs accrued under the “Other reproduction” category are added to the paper-
copy duplication cost to get the total duplication cost. The search total is then
added to the duplication total to determine the cost estimate amount.

4
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VI.  Response Letters and/or Requester Contact .

The requester may need to be contacted regarding clarification of the request, to
attempt to narrow the scope of the request, to seek an extension of the due date on
the request, or to answer questions the requester may have regarding the request.
Any important information discussed with the requester should be memorialized
with a memo to the file, a letter to the requester, or both. Documentation of all
conversations is essential if a FOIA 1s ever revisited or appealed at a later date.

The response letter to a FOIA request can be as simple as a cost estimate with a
request for payment of the total (15 CFR 4.11(a)). The request for payment should
include a due date for the requester to pay prior to the request being closed (sample
letter in Appendix J). The requester should also be informed that the check should
be made payable to the “Treasury of the United States™ and sent directly to the
NOAA FOIA Office and reference the NOAA FOIA Number assigned to the
request. If the requester does not respond with payment by the due date assigned,
the request is closed. The requester is only given the records requested without
payment of fees in cases where the fees do not exceed $20 or a fee waiver has been
granted.

A response stating that we have “no responsive records™ is sent if the polling
process determines that our records do not fit within the scope of the request. This
response can be interpreted as an “adverse determination” and shouid be treated as -
such, including the statement of the requester’s right to appeal being included in
the response letter. As stated in 15 CFR, Part 4, Appendix B, the NOAA Ocean
Service Assistant Administrator or some other authorized party letter must sign the
letter. The letter should be drafted by the point person and sent forward
electronically to the NOS FOIA Officer to be printed and signed by the authorized
official and sent to the requester. It is important to also request a copy of this letter
for the file.

The other cases of “adverse determination” are responses with either a partial or
full denial of the records requested. This can be very complex and must be
coordinated with the Office of General Counsel, the NOAA FOIA Office, and the
NOS FOIA Officer. There needs to be a “sound legal basis™ for withholding
records from a requester.

As stated by the Attorney General in his October 12, 2001 FOIA Memorandum,
“Any discretionary decision by your agency to disclose information protected
under the FOIA should be made only after full and deliberate consideration of the
institutional, commercial, and personal privacy interests that could be implicated
by disclosure of the information.”

5
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We should exercise good judgment in determining exemptions and accurately )
describe what is withheld and under what exemption. We should also continue the ’ 3
“discretionary disclosure” of marginally protected records whose release poses no
real harm to our agency or any other agencies or businesses. The point person may

be asked to draft the withholding letter citing the appeal procedures. The NOS

Assistant Administrator is the only person within NOS who has the authority to

sign such a letter.

VII. Possible Requestor Replies
The requestor can reply to our response in several different ways, including no
reply, reply by narrowing, reply with full payment, or reply by appeal.

A reply where the scope of the request is narrowed is another possible response.
Often, the requester is looking for something specific and will accept that in
exchange for not having to pay the full cost estimate. This may require telephone
contact and negotiation with the requester. It also requires a letter memorializing
the conversation for both the requester and the file.

A reply with full payment puts the request back to active status. We then must
coordinate the search, review, and duplication of potentially responsive records
and coordinate with the Office of General Counsel on the responsiveness and
privilege review of the records. We can make recommendations in this process but
the final determination rests with the Office of General Counsel.

A reply by appeal elevates the request to the Department of Commerce Office of h>
General Counsel. We must then coordinate with them and provide whatever

assistance they require of us. It is very important that we have a well-documented

file on all requests to assure our best chance of positive results of the appeal.

VIII. Partial/Full Denials

Partial and full denials should always be coordinated with the Office of General

Counsel. If this is not possible, the Department of Justice FOIA Hotline and the

- NOAA FOIA Office can also provide assistance. Ultimately, if a FOIA request
goes to court, it is the Department of Justice attomeys that would defend us.

Partial and full denials can only be signed by the NOS Assistant Administrator or

the General Counsel for NOAA, or others listed in 15 CFR, Part 4, Appendix B.

o
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IX.  Summary

FOIA requests are received by Federal agencies, routed through the NOAA FOIA
Qffice, the line office, and the action office. The action office is responsible for
determining whether they have records described i the request, how many there
are, how long it might take to find them, reviewing them for responsiveness and-
privileged content, and duplicating them.

The action office chooses a point person to coordinate the response, elicit the
assistance of OGC if necessary, and respond to the requester. The most important
element of proper FOIA response is documentation. It is critical to document all
the steps taken and their result for any future questions or appeals.

7
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5U.S.C. § 552

THE FREEDOM OF INFORMATION ACT

TITLE 5--GOVERNMENT ORGANIZATION AND EMPLOYEES

PART I-~THE AGENCIES GENERALLY

CHAPTER 5--ADMINISTRATIVE PROCEDURE

SUBCHAPTER II-~-ADMINISTRATIVE PROCEDURE

Sec. 552. Public information; agency rules, opinions, orders,
records, and proceedings

(a) Each agency shall make available to the public
information as follows:

{1) Bach agency shall separately state and currently publish
in the Federal Register for the guidance of the public--

(n)

(B)

{c)

(D)

(E)

descriptions of its central and field organization and
the established places at which, the employees (and
in the case of a uniformed service, the members) from
whom, and the methods whereby, the public may obtain
information, make submittals or regquests, or obtain
decisions;

statements of the general course and method by which
its functions are channeled and determined, including
the nature and requirements of all feormal and informal
procedures available;

rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and
instructions as to the scope and contents of all
papers, reports, or examinations;

substantive rules of general applicability adopted as
authorized by law, and statements of general policy or
interpretations of general applicability formulated-
and adopted by the agency; and

each amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter reguired to be
published in the Federal Register and not so published. For the
purpose of this paragraph, matter reasonably available to the
class of persons affected thereby is deemed published in the
Federal Register when incorporated by reference therein with the
approval of the Director of the Federal Register.

Laws in effect as of January 2, 2001
A-1
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5U.S.C. § 552

{2) Each agency, in accordance with published rules, shall -
make available for public inspection and copying-- : f :)

{3} final opinions, inciuding concurring and dissenting
opinions, as well as orders, made in the adjudication
of cases;

{B) those statements of policy and interpretations which
have been adopted by the agency and are not published
in the Federal Register;

(C} administrative staff manuals and instructions to staff
that affect a member of the public;

{D) copies of all records, regardless of form or format,
which have been released to any person under paragraph
{(3) and which, because of the nature of their subject
matter, the agency determines have become or are
likely to become the subject of subsequent requests
for substantially the same records; and

{B) a general index of the records referred to under
subparagraph (D); unless the materials are promptly
published and copies offered for sale. For records
created on or after November 1, 1996, within one year
after such date, each agency shall make such records
available, including by computer telecommunications
or, if computer telecommunications means have not been .
established by the agency, by other electronic means. ; ’>
To the extent required to prevent a clearly KM
unwarranted invasion of personal privacy, an agency
may delete identifying details when it makes available
or publishes an opinion, statement of policy,
interpretation, staff manual, instruction, or copies
of records referred to in subparagraph (D). However,
in each case the justification for the deletion shall
be explained fully in writing, and the extent of such
deletion shall be indicated on the portion of the
record which is made available or published, unless
including that indication would harm an interest
protected by the exemption in subsection (b) under
which the deletion is made. If technically feasible,
the extent of the deletion shall be indicated at the
place in the record where the deletion was made. Each
agency shall also maintain and make available for
public inspection and copying current indexes
providing identifying information for the public as to
any matter issued, adopted, or promulgated after July
4, 1967, and reguired by this paragraph to be made
available or published. Each agency shall promptly
publish, gquarterly or more frequently, and distribute
(by sale or otherwise) copies of each index or
supplements thereto unless it determines by order
published in the Federal Register that the publication
would be unnecessary and impracticable, in which case -
the agency shall nonetheless provide copies of such . ;)

Laws in effect as of January 2, 2001
A2
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(3) (&)

(B)

(c)

(D)

5US.C. § 552

index on request at a cost not to exceed the direct
cost of duplication. Each agency shall make the index
referred to in subparagraph (E) available by computer
telecommunications by December 31, 199%. A final
order, opinion, statement of policy, interpretation,
or staff manual or instruction that affects a member
of the public may be relied on, used, or cited as
precedent by an agency against a party other than an
agency only if--

(i) it has been indexed and either made available
or published as provided by this paragraph; or

(1i} the party has actual and timely notice of the
terms thereof.

Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency,
upon any request for records which (i) reasonably
describes such records and (ii) is made in accordance
with published rules stating the time, place, fees (if
any), and procedures to be followed, shall make the
records promptly available to any person.

In making any record available to a person under this
paragraph, an agency shall provide the record in any
form or format requested by the person if the record is
readily reproducible by the agency in that form or
format. Each agency shall make reascnable efforts to
maintain its records in forms or formats that are
reproducible for purposes of this section.

In responding under this paragraph to a request for
records, an agency shall make reasonable efforts to
search for the records in electronic form or format,
except when such efforts would significantly interfere
with the operation of the agency's automated
information system.

For purposes of this paragraph, the term ~“search''
means to review, manually or by automated means, agency
records for the purpose of locating those records which
are responsive to a request.

(4) (A) (1) In order to carry out the provisions of this

section, each agency shall promulgate regulations,
pursuant to notice and receipt of public comment,
specifying the schedule of fees applicable to the
processing of requests under this section and
establishing procedures and guidelines for
determining when such fees should be waived or
reduced. Such schedule shall conform to the
guidelines which shall be promulgated, pursuant to
notice and receipt of public comment, by the
Director of the 0Office of Management and Budget and
which shall provide for a uniform schedule of fees

Laws in effect as of January 2, 2001
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(ii)

(iii)

{iv)

{v)

5US.C. § 552

for all agencies. .
Such agency regulations shall provide that-- \h:)

(I) fees ghall be limited to reasonable standard
charges for decument search, duplication, and
review, when records are requested for
commercial use; :

{(II) fees shall be limited to reasonable standard
charges for document duplication when records
are not sought for commercial use and the
regquest is made by an educational or
noncommercial scientific institution, whose
purpose is scholarly or scientific research; or
a representative of the news media; and

(I1II) for any request not described in (I} or (II),
fees shall be limited to reasonable standard
charges for document search and duplication.

Documents shall be furnished without any charge or

at a charge reduced below the fees established under

clause (ii) if disclosure of the information is in

the public interest because it is likely to

contribute significantly to public understanding of

the operations or activities of the government and .

is not primarily in the commercial interest of the e

requester. { #>

Fee schedules shall provide for the recovery of only
the direct costs of search, duplication, or review.
Review costs shall include only the direct costs
incurred during the initial examination of a
document for the purposes of determining whether the
documents must be disclosed under this section and
for the purpcses of withholding any portions exempt
from disclosure under this sectlon. Review costs may
not include any costs incurred in resolving issues
of law or policy that may be raised in the course of
processing a request under this section. No fee may
be charged by any agency under this section--

(I} if the costs of routine collection and
processing of the fee are likely to equal
or exceed the amount of the fee; or

{(II) for any regquest described in clause (ii)
(II) or (III} of this subparagraph for the
first two hours of search time or for the
first one hundred pages of duplication.

No agency may require advance payment of any fee

unless the requester has previously failed to pay

fees in a timely fashion, or the agency has .
determined that the fee will exceed $250. ; ;)

Laws in effect as of January 2, 2001
A-4
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5U.S.C. § 552

{vi) Nothing in this subparagraph shall supersede fees

chargeable under a statute specifically providing
for setting the level of fees for particular types
of records.

(vii} In any action by a requester regarding the waiver of

(B}

(c)

[{D)

(E)

fees under this section, the court shall determine
the matter de novo: Provided, That the court's
review of the matter shall be limited to the record
before the agency. ’

On complaint, the district court of the United States
in the district in which the complainant resides, or has
his principal place of business, or in which the agency
records are situated, or in the District of Columbia,
has jurisdig¢tion to enjoin the agency from withholding
agency records and to order the production of any agency
records improperly withheld from the complainant. In
such a case the court shall determine the matter de
novo, and may examine the contents of such agency
records in camera to determine whether such records or
any part thereof shall be withheld under any of the
exemptions set forth in subsection (b} of this section,
and the burden is on the agency to sustain its action.
In addition to any other matters to which a court
accords substantial weight, a court shall accord
substantial weight to an affidavit of an agency
concerning the agency's determination as to technical
feasibility under paragraph (2) (C) and subsection (b)
and reproducibility under paragraph (3) (B).

Notwithstanding any other provision of law, the
defendant shall serve an answer or otherwise plead to
any complaint made under this subsection within thirty
days after service upon the defendant of the pleading in
which such complaint is made, unless the court otherwise
directs for good cause shown.

Repealed. Pub. L. 98-620, title IV, Sec. 402(2), Nov.
8, 1984, 98 Stat. 3357.]

The court may assess against the United States
reasonable attorney fees and other litigation costs
reasonably incurred in any case under this section in
which the complainant has substantially prevailed.

Whenever the court orders the production of any agency
records improperly withheld from the complainant and
assesses against the United States reascnable attorney
fees and other litigation costs, and the court
additionally issues a written finding that the
circumstances surrounding the withholding raise
guestions whether agency personnel acted arbitrarily or
capriciously with respect to the withholding, the
Special Counsel shall promptly initiate a proceeding to
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against the officer or employee who was primarily
responsible for the withholding. The Special Counsel,
after investigation and consideration of the evidence
submitted, shall submit his findings and recommendations
to the administrative authority of the agency concerned
and shall send copies of the findings and

recommendations to the officer or employee or his
representative. The administrative authority shall take
the corrective action that the Special Counsel
recommends.

determine whether disciplinary action is warranted 'Wj>

In the event of noncompliance with the order of the
court, the district court may punish for contempt the

responsible employee, and in the case of a uniformed
service, the responsible member.

(5} Each agency having more than one member shall maintain and
make available for public inspection a record of the final
votes of each member in every agency proceeding.

{6) (A) Each agency, upon any request for records made under
paragraph (1), (2}, or (3) of this subsection, shall--

(1) determine within 20 days {excepting Saturdays,
Sundays, and legal public holidays) after the

receipt of any such request whether to comply with

such request and shall immediately notify the
person making such request of such determination

and the reasons therefor, and of the right of such

person to appeal to the head of the agency any
adverse determination; and

(1i) make a determination with respect to any appeal
within twenty days {(excepting Saturdays, Sundays,
and legal public holidays) after the receipt of
such appeal. If on the denial of the request for
records ig in whole or in part upheld, the agency

shall notify the person making such request of the

provisions for judicial review of that
determination undexr paragraph (4} of this
subsection.

(B} (i) In unusual circumstances as specified in this
subparagraph, the time limits prescribed in either
clause (i} or clause (ii) of subparagraph (A) may be
extended by written notice to the person making such
request setting forth the unusual circumstances for
such extension and the date on which a determination
is expected to be dispatched. No such notice shall
specify a date that would result in an extension for
more than ten working days, -except as provided in
clause (ii) of this subparagraph.

{ii) With respect to a request for which a written notice
under clause (1) extends the time limits prescribed
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under clause (i) of subparagraph (A), the agency
shall notify the person making the request if the
request cannot be processed within the time limit
gspecified in that clause and shall provide the
person an opportunity teo limit the scope of the
request S0 that it may be processed within that time
limit or an opportunity to arrange with the agency
an alternative time frame for processing the request
or a modified request. Refusal by the person to
reasonably modify the request or arrange such an
alternative time frame shall be considered as a
factor in determining whether exceptional
circumstances exist for

As used in this subparagraph, ~Tunusual
circumstances'' means, but only to the extent
reasonably necessary to the proper processing of the
particular requests--

(I) the need to search for and collect the
requested records from field facilities or
other establishments that are separate from
the office processing the request;

(II}) the need to search for, collect, and
appropriately examine a voluminous amount of
separate and distinct records which are
demanded in a gingle request; or

(IIT) the need for consultation, which shall be
conducted with all practicable speed, with
another agency having a substantial interest
in the determimnation of the request or among
two or more components of the agency having
substantial subject-matter interest therein.

Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for
the aggregation of certain regquests by the same
requestor, or by a group of requestors acting in
concert, if the agency reascnably believes that such
requests actually constitute a single reguest, which
would otherwise satisfy the unusual circumstances
specified in this subparagraph, and the regquests
involve clearly related matters. Multiple requests
involving unrelated matters shall not be aggregated.

Any perscn making a request to any agency for
records under paragraph (1), (2), or (3} of this
subsection shall be deemed to have exhausted his
administrative remedies with respect to such reguest
if the agency fails to comply with the applicable
time limit provisions of this paragraph. If the
Government can show exceptional circumstances exist
and that the agency is exercising due diligence in
responding to the request, the court may retain
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(11)
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jurisdiction and allow the agency additional time to .
complete its review of the records. Upon any ’ 7 ﬁ)
determination by an agency to comply with a reguest S
for records, the records shall be made promptly

available to such person making such regquest. Any

notification of denial of any reguest for records

under this subsection shall set forth the names and

titles or positions of each person responsible for

the denial of such request.

For purposes of this subparagraph, the term
““exceptional circumstances‘’' does not include a
delay that results from a predictable agency
workload of recuests under this section, unless the
agency demonstrates reasonable progress in reducing
its backlog of pending requests.

Refusal by a person to reasonably modify the scope
of a request or arrange an alternative time frame
for processing a request(or a modified request)
under clause (ii) after being given an opportunity
to do so by the agency to whom the person made the
request shall be considered as a factor in
determining whether exceptional circumstances exist
for purposes of this subparagraph.

Each agency may promulgate regulatioﬂs, pursuant to

notice and receipt of public comment, providing for .
multitrack processing of requests for records based { :)
on the amount of work or time {or both) involved in ,
processing reguests.

Regulations under this subparagraph may provide a
person making a request that does not qualify for
the fastest multitrack processing an opportunity to
limit the scope of the request in order to gqualify
for faster processing.

This subparagraph shall not be considered to affect
the requirement under subparagraph (C) to exercise
due diligence.

Each agency shall promulgate regulations, pursuant
to notice and receipt of public comment, providing
for expedited processing of requests for records--

(I) in cases in which the person requesting the
records demonstrates a compelling need; and

(II) in other cases determined by the agency.

Notwithstanding clause (i), regulations under this
subparagraph must ensure--

{I} that a determination of whether to provide .
expedited processing shall be made, and i :)
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notice of the determination shall be provided
to the person making the request, within 10
days after the date of the request; and

{I1) expeditious consideration of administrative
appeals of such determinations of whether to

provide expedited processing.

{iii) - An agency shall process as soon as practicable any
request for records to which the agency has granted
expedited processing under this subparagraph. Agency
action to deny or affirm denial of a request for
expedited processing pursuant to this subparagraph,
and failure by an agency to respond in a timely
manner to such a request shall be subject to
judicial review under paragraph {(4), except that the
judicial review shall be based on the record bhefore
the agency at the time of the determinatiom.

(iv) A district court of the United States shall not have
jurisdiction to review an agency denial of expedited
processing of a request for records after the agency
has provided a complete response to the request.

(v) For purpocses of this subparagraph, the term
““compelling need'' means--

(I) that a failure to obtain requested records on
an expedited basis under this paragraph could
reasonably be expected to pose an imminent
threat to the life or physical safety of an
individual; or - '

(II) with respect to a request made by a person
~ primarily engaged in disseminating
information, urgency to inform the public
concerning actual or alleged Federal
Government activity.

~{vi) A demonstration of a compelling need by a person
making a request for expedited processing shall be
made by a statement certified by such person to be
true and correct to the best of such person's
knowledge and belief.

{F). In denying a regquest for records, in whole or in part,
an agency shall make a reasonable effort to estimate the
volume of any requested matter the provision of which is
denied, and shall provide any such estimate to the
person making the request, unless providing such
estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial
is made.

(b) This section does not apply to matters that are--
Laws.in effect as of January 2, 2001
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(1) (A) specifically authorized under criteria established

(2)

(3}

{4)

(5)

(8]

(7)

(8)

by an Executive order to be kept secret in the : f#m\
interest of national defense or foreign policy and J
(B) are in fact properly classified pursuant to

.such Executive order;

related solely to the interdal personnel rules and
practices of an agency; -

specifically exempted from disclosure by statute
(other than section 552b of this title), provided that
such statute (A) requires that the matters be withheld
from the public in such a manner as to leave no
discretion on the issue, or (B} establishes particular
criteria for withhelding or refers to particular types
of matters to be withheld;

trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

inter-agency or intra-agency memcorandums or letters
which would not be available by law to a party other
than an agency in litigation with the agency;

personnel and medical files and similar files the
disclosure of which would constitute a clearly
unwarranted invasion of personal privacy;

records or information compiled for law enforcement f”j)
purposes, but only to the extent that the production , ; e
of such law enforcement records or information (A)

could reasonably be expected to interfere with

enforcement proceedings, (B) would deprive a person of

a right to a fair trial or an impartial adjudication,

(C) could reasonably be expected to constitute an

unwarranted invasion of personal privacy, (D) could

reasonably be expected to disclose the identity of a

confidential source, including a State, local, or

foreign agency or authority or any private institution

which furnished information on a confidential basis,

and, in the case of a record or information compiled

by criminal law enforcement authority in the course of

a criminal investigation or by an agency conducting a

lawful national security intelligence investigation,

information furnished by a confidential source, (E)

would disclose techniques and procedures for law

enforcement investigations or prosecutions, or would

-disclose guidelines for law enforcement investigations

or prosecutions if such disclosure could reasonably be
expected to risk circumvention of the law, or (F)
could reascnably be expected to endanger the life or
physical safety of any individual;

contained in or related to examination, operating, or
condition reports prepared by, on behalf of, or for .
the use of an agency responsible for the regulation or : )

~~~~~
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supervision of financial institutions; or

{9} geological and geophysical information and data,

including maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions
which are exempt under this subsection. The amount of information
deleted shall be indicated on the released portion of the record,
uniess including that indication would harm an interest protected
by the exemption in this subsection under which the deletion is

If technically feasible, the amount of the information
deleted shall be indicated at the place in the record where such
deletion is made.

made

{c) (1)

(d)

(e)

(2)

(3)

Whenever a request is made. which involves access to
records described in subsection (b) (7) (A) and--

(n) the investigation or proceeding involves a
" possible violation of criminal law; and
|

(B) there is reason to believe that (i) the subject of
the investigation or proceeding is not aware of
its pendency, and (ii) disclosure of the existence
of the records could reasonably be expected to
interfere with enforcement proceedings, the agency
may, during only such time as that circumstance
continues, treat the records as not subject to the
requirements of this section. '

Whenever informant records maintained by a criminal law
enforcement agency under an informant's name or personal
identifier are requested by a third party according to
the informant's name or personal identifier, the agency
may treat the records as not subject to the requirements
of this section unless the informant's status as an
informant has been officially confirmed.

Whenever a request is made which involves access to
records maintained by the Federal Bureau of Investigation
pertaining to foreign intelligence or
counterintelligence, or international terrorism, and the
existence of the records is classified information as
provided in subsection {(b) (1), the Bureau may, as long as
the existence of the records remains classified
information, treat the records as not subject to the
requirements of this section.

This section does not authorize withholding of information
or limit the availability of records to the public, except
as specifically stated in this section. This section is not
authority to withhold information from Congress.

(1) On or before February 1 of each year, each agency shall

submit to the Attorney General of the United States a
report which shall cover the preceding fiscal year and
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which shall include--

(A) the number of determinations made by the agency T “m:)
: not to comply with requests for records made to

such agency under subsection (a) and the reasons

for each such determination;

{B) (i) the number of appeals made by persons under
subsection(a) (6}, the result of such appeals, and
the reason for the action upon each appeal that
results in a denial of information; and

{ii) a complete list of all statutes that the agency
relies upon to authorize the agency to withhold
information under subsection (b) (3), a description
of whether a court has upheld the decision of the
agency to withhold information under each such
statute, and a concise description of the scope of
any information withheld;

(C) the number of requests for records pending before
the agency as of September 30 of the preceding
year, and the median number of days that such
requests had been pending before the agency as of

that date;
(D) the number of requests for records received by the
agency and the number of requests which the agency .
processed; { ;)
(E) the median number of days taken by the agency to

process different types of requests;

(F) the total amount of fees collected by the agency
for processing requests; and

(@) the number of full-time staff of the agency

devoted to processing requests for records under
this section, and the total amount expended by the
agency for processing such requests.

Each agency shall make each such report available to the
public including by computer telecommunications, or if
computer telecommunications means have not been
established by the agency, by other electronic means.

The Attorney General of the United States shall make
each report which has been made available by electronic
means available at a single electronic access point. The
Attorney General of the United States shall notify the
Chairman and ranking minority member of the Committee on
Government Reform and Overxsight of the House of
Representatives and the Chairman and ranking minority
member of the Committees on Governmental Affairs and the
Judiciary of the Senate, no later than April 1 of the
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vear in which each such report is issued, that such
reports are available by electronic means.

The Attorney General of the United States, in
consultation with the Director of the Office of

* Management and Budget, shall develop reporting and

{5}

performance guidelines in connection with reports
required by this subsection by October 1, 1997, and may
establish additional requirements for such reports as
the Attorney General determines may be useful.

The Attorney. General of the United States shall submit
an annual report on or before April 1 of each calendar
year which shall include for the prior calendar year a
listing of the number of cases arising under this
section, the exemption involved in each case, the
disposition of such case, and the cost, fees, and
penalties assessed under subparagraphs (E), (F), and (G)
of subsection (a) (4} . Such report shall also include a
description of the efforts undertaken by the Department
of Justice to encourage agency compliance with this
section.

(f} For purposes of this section, the term--

{g)

(1) "““agency'' as defined in section 551 (1) of this title

includes any executive department, military
department, Government corporation, Government
controlled corporation, or other establishment in the
executive branch of the Government (including the
Executive Office of the President), or any independent
regulatory agency; and

(2) "““record'' and any other term used in this section in

reference to information includes any information that
would be an agency record subject to the requirements
of this section when maintained by an agency in any
format, including an electronic format.

The head of each agency shall prepare and make publicly
available upon request, reference material or a guide for
requesting records or information from the agency, subject
to the exemptions in subsection (b), including--

{1) an index of all major information systems of the

(2)

(3)

agency;

a description of major information and record
locator systems maintained by the agency; and

a handbook for obtaining various types and
categories of public information from the agency
pursuant to chapter 35 of title 44, and under this
section.
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(Pub. L. 89-554, Sept. 6, 1966, B0 Stat. 383; Pub. L. 90-23, Sec.
1, June 5, 1967, B1 Stat. 54; Pub. L. 93-502, Secs. 1-3, Nov. 21,
1974, 88 Stat. 1561-1564; Pub. L. 94-409, Sec. 5{(b), Sept. 13,
1976, 90 Stat. 1247; Pub. L. 95-454, title IX, Sec. 906 (a) (10),
Oct. 13, 1978, 92 Stat. 1225; Pub. L. 98-620, title IV, Sec.
402{2), Nov. B, 1984, 98 Stat. 3357; Pub. L. 99-570, title I,
Secs. 1802, 1803, Oct. 27, 1986, 100 Stat. 3207-48, 3207-49; Pub.
L. 104-231, Secs. 3-11, Oct. 2, 1996, 110 Stat. 3049-3054.)
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Department of Commerce Freedom of Information Act Regulations

§4.1

SOURCE: 66 FR 65632, Dec. 20, 2001, unless
otherwise noted.

Subpart A—Freedom of
: Iinformution Act

§4.1 General.

(a) The information in this part is
furnished for the guidance of the public
and in compliance with the reguire-
ments of the Freedom of Information
Act (FOILA), as amended (5 U.S.C. 552).
This part sets forth the procedures the
Department of Commerce {Depart-
ment) and its components follow to
make publicly available the materials
and indices specifled tn 5 U.S.C.
552(a)(2) and records requested under 5
U.5.C. 552(a)(3). Information routinely
provided to the public as part of a reg-
ular Department activity (for example,
press releases issuned by the Offlce of
Public Affairs) may be provided to the
public without following this part.

(b) As used In this subpart, component
means any office, division, bureau or
other unit of the Department listed in
Appendix A to this part (except that a
regional office of a larger office or
other unit does not constitute a sepa-
rate component).

§4.2 Public reference facilities.

(2) The Department maintains public
reference facilities (listed in Appendix
A to this part) that contain the records
the FOIA requires to be made regularly
available for public inspection and
copying; furnishes information; re-
celves and processes requests for
records under the FOIA; and otherwise
assists the public concerning Depart-
ment operations under the FOIA.

(b) Each component of the Depart-
ment shall determine which of its
records are required to be made avall-
able for public inspection and copying,
and make those records avaliable ei-
ther in 1ts own public reference facllity
or in the Department's Central Ref-
erence and Records Inspection Facility.
Each component shall maintain and
make avallable for public inspection
and copying a current subject-matter
index of 1ts public inspection facility
records. Bach index shall be updated
regularly, at least guarterly, with re-
spect to newly included records. In ac-
cordance wlith 5 U.S.C. 552(a)(2), the De-
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partment has determined that 1t 1s un-
necessary and impracticable to publish
guarterly or more frequently and dis-
tribute copies of the Index and supple-
ments thereto.

(c) Each component shall make pub-
lie Inspection facility records created
on or after November 1, 1996 avallable
elactronically through the Depart-
ment's “FOIA Home Page"” 1link found
at the Department's World Wide Web
site (atip:fwww.doc.gov). Information
available at the site shall include:

(1) Each component's index’ of 1ts
public inspection facllity records,
which indicates which records are
available electronically; and

{2) The general index referred to in
paragraph (d)(3) of this section.

(d) The Department shall maintain
and make avallable for public inspec-
tion and copying:

(1) A current index providing identi-
fying information for the public as to
any matter that is issued, adopted, or
promulgated after July 4, 1997, and that
1s retalned as a record and is required
to De made avallable or published. Cop-
ies of the index are available upon re-
guest after payment of the direct cost
of duplication; :

(2) Coples of records that have heen
released and that the component that
maintains them determines, because of
their subject matter, have become or
are likely to become the subject of sub-
sequent requests for substantially the
same records;

(3} A general index of the records de-
seribed 1n paragraph (dX2) of this sec-
tion; :

(4) Final opinions and orders, includ-
ing concurring and dissenting opinions
made In the adjudication of cases;

(5) Those statements of policy and in-
terpretations that have been adopted
by a component and are not published
in the FEDERAL REGISTER; and

(6) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public.

§4.3 Records under the FOIA,

(a) Records under the FOIA include
all Government records, regardiess of
format, medium or physical character-
istics, and Include electronic records
and information, audiotapes, video-
tapes, and photographs. -
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Office of the Secretary, Commerce

(b) Under the FOIA, the Department
has no obligation to create, compile, or
obtain from outside the Department a
record to satisfy a request. In com-
plying with a request for electronic
data, whether the Department creates
or complles records (as by undertaking
significant programming work) or
merely extracts them from an existing
database may be unclear. The Depart-
ment shall in any case undertake rea-
sonable efforts to search for the infor-
mation in electronic format.

(¢} Department officlals may, upon
request, create and provide new records
pursuant to user fee statutes, such as
the first paragraph of 16 U.S.C. 1625, or
in accordance with authortty otherwise
provided by law. Such creation and
provision of records 1s outside the
scope of the FOIA.

(d) Components shall preserve all
correspondence pertaining te the re-
gquests they recelve under this subpart,
as well as coples of all requested
records, until disposition or destrue-
tion 1s authorized by Title 44 of the
United States Code or the National Ar-
chives and Records Administration's
General Records Schedule 14. Compo-
nents shall not dispose of records while
they are the subject of a pending re-
quest, appeal, or lawsult under the
FOlA.

§44 Requirements for making re-
quests.,

{a) A request for records of the De-
partment which are not customarily
made avallable to the public as part of
the Department's regular informa-
tional services must be in writing (and
may be sent by mall, facsimille, or E-
mail), and shall be processed under the
FOIA, regardless whether the FOIA 1s
mentioned In the request. Reguests
should be malled to the Department
component {dentified in Appendix A to
this part that maintains those records,
or may be sent by facsimile or E-maifl
to the numbers or addresses, respec-
tively, listed at the Department's
“FOIA Home Page’ link found at the
Department's World Wide Web site
(hitpr/avww.doc.gov).! If the proper com-

1The United States Patent and Trademark
Office (USPTOQ), which is established as an
sgency of the United States within the De-
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§4.4

ponent cannot be determined, the re-
quest should be sent to the central fa-
cility identified in Appendix A to this
part. The central facllity will forward
the request to the component(s) it be-
lieves most likely to have the re-
quested receords. For the quickest han-
dling, the request (and envelope, if the
request is malled) should be marked
“Freedom of Informaticn Aci Re-
quest.”

(b) For requests for records about
oneself, §4.24 contains additional re-
quirements. For requests for records
about another individual, either a writ-
ten authorization signed by the indi-
vidual permitting disclosure of his or
her records to the requester or proof
that the individual is deceased (for ex-
ample, a copy of a death certificate or
an obituary) facilitates processing the
request.

(¢) The records requested must be de-
seribed in enough detajt to enable De-
partment personnel to locate them
with a reasonable amount of effort. If
possible, a request should include spe-
cific information about each record
sought, such as the date, title or name,
author, recipient, and subject matter
of the record, and the name and loca-
tion of the office where the record is lo-
cated. Also, if records about a court
case are sought, the title of the case,
the court in which the case was flled,
and the nature of the case should be in-
cluded. If known, any file designations
or descriptions of the requested records
should be included. In general, the
more specifically the request describes
the records sought, the greater the
Hkelthood that the Department will be
able to lecate those records. If & com-
penent determines that a request does
not reasonably describe records, it
shall inform the requester what addi-
tional information is needed or how the
request is otherwise Insufficlent, to en-
able the requester to modify the re-
quest to meet the requirements of this
section.

partment of Commerce, operates under its
own FOIA regulations at 37 CFR part 102,
subpart A. Accordingly, requests for USPTO
records should he asent directly to the
USPTO. .
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§4.5-

§4.5 Responsibility for responding to
requests.

(a) In gemercl. Except as stated in
paragraph (b) of this section, the prop-
ar component of the Department to re-
spond to a request for records is the
component that first receives the re-
quest and has responsive records, or
the component to which the Depart-
mental Freedom of Information Officer
assigns lead responsibility for respond-
ing to the request. Records responsive
to 2 request shall include only those
records within the Department’s pos-
session and control as of the date the
proper component receives the reguest.

(b) Consuliations and referrals. If a
component recelves a request for a
record in its possession in which an-
other Federal agency subject to the
FOIA has the primary interest, the
component shall refer the record to
that agency for direct response to the
requester. Ordinarily, the agency that
originated a record will be presumed to
have the primary interest in it. A com-
penent shall consult with another Fed-
eral agency before responding to & re-
quester if the component recsives a re-
quest for a record In which another
Federal agency subject to the FOIA has
a significant interest, but not the pri-
mary Interest; or another Federal
agency not subject to the FOIA has the
primary interest or a significant inter-
est (see §4.8 for additional information
about referrals of classified informa-
tion).

(¢) Notice of referral. Whenever a com-
ponent refers a document to another
Federal agency for direct response to
the requester, 1t ordinarily shall notify
the requester in writing of the referral
and inform the requester of the name
of the agency t0 which the document
was referred.

(d) Timing of responses to consuliations
and referrals. All consultations and re-
ferrals shall be handied in chreono-
logical order, based on when the FOIA
request was received by the first Fed-
eral agency.

(e) Agreements regarding consullations
and referrals, Components may make
agreements with other Federal agen-
cles to eliminate the need for consulta-
tions or referrals for particular types
of records.
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§4.6 ’I:ime limits and expedited proc-
essing.

{a) In general. Components ordinarily
shall responé to requests according to
their order of receipt.

() Initial response and appeai. Subject
to paragraph {(c)(1) of this section, an
initial response shall be made within 20
working days (lLe., excluding Satur-
days, Sundays, and legal public holi-
days) of the recelipt of a request for a
record under this part by the proper
component 1dentified in accordance
with §4.5(a), and an appeal shall be de-
cided within 20 working days of 1ts re-
ceipt by the Offlce of the General Coun-
sel.

(¢) Unusual circumstances. (1) In un-
usual cireumstances as specified in
paragraph (¢)(2) of this section, an offi-
clal listed in Appendix B to this part
may extend the time limits in para-
graph (b) of this section by notifying
the requester In writing as soon as
practicable of the uanusual cir-
cumstances and of the date by which
processing of the request is expected to
be completed. If the extension is for
more than ten working days, the com-
ponent shall provide the requester an
opportunity either to modify the re-
gquest so that 1t may be processed with-
in the applicable time limit, or to ar-
range an alternative time frame for
processing the request or a modified re-
guest.

(2) As used In this sectlon, unusual
circumstances means, but only to the
extent reasonably necessary to prop-
erly process the pardicular request:

(1) The need to search for and collect
the requested records from field facill-
ties or other establishments separate
from the office processing the request;

(i) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records that are the subject of a single
request; or

(1i1) The need for consultation, which

.shall be conducted with all practicable

speed, with another component or Fed-
eral agency having a substantial inter-
est in the determination of the request.

{3 If. 2 component reasonably be-

" lieves that multiple requests submitted
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by a requester, or by a group of re-
questers acting In conecert, constitute a
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single reguest that would otherwise in-
volve unusual circumstances, and the
requests involve clearly related mat-
ters, the component may aggregate
them. Multiple requests involving un-
related matters will not be aggregated.

(d) Multitrack processing. (1) A compo-
nent may use two or more processing
tracks by distinguishing between sim-
ple and more complex requests based
on the number of pages invelved, or
some other measure of the amount of
work and/or time needed to process the
request, and whether the request quall-
fies for expedited processing as de-
scribed in paragraph (e) of this section.

(2) A component using multitrack
processing meay provide requesters in
its slower track(s) with an opportunity
to Iimit the scope of their requests in
order to qualify for faster processing. A
component doing so shall contact the
requester by telephone, E-mail, or let-
ter, whichever 1s most efficient in each
case.

(e) Ezpedited processing. (1) Requests
and appeals shall be taken out of order
and given expedited treatment when-
aver 1t is determined that they involve:

(i) Circumstances in which the lack

‘of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(il) The loss of substantial due proc-
ess rights;

(1i1) A matter of wldespread and ex-
ceptional medla interest involving
gquesttons about the Government’s in-
tegrity which affect public confidence;
or

(1v) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity, if made by a person
primarily engaged in disseminating in-
formation.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time. For a prompt determination, a
request for expedited processing should
be sent to the component listed in Ap-
pendix A to this part that malintains
the records requested.

(3) A requester who seeks expedited
processing must submit & statement,
certified to be true and correct to the
best of that person’s Knowledge and be-
lef. explaining in detail the basis for
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requesting expedited processing. For
example, a requester within the cat-
egory described in paragraph (e)(L){dv)
of this section, if not a full-time mem-
ber of the news media, must establish
that he or she is a person whose main
professional activity or occupation 1s
information dissemination, though it
need not be his or her sole occupation.
A requester within the category de-
scribed in parsgraph (e)X1)({iv) of this
section must also establish a particular
urgency to inform the public about the
Government activity involved in the
request, beyond the public's right to
Know about Government activity gen-
erally.

(4) Within ten calendar days of 1ts re-
celpt of a request for expedited proc-
essing, the proper component shall de-
ctde whether to grant 1t and shall no-
tify the requester of the decision. Sole-
1y for purpecses of calculating the fore-
going time 1imit, any regquest for expe-
dited processing shall always be consid-
ered received on the actual date of re-
ceipt by the proper component. If a re-
quest for expedited processing s grant-
ed, the request shall be glven priority
and processed as soon as practicable,
subject to §4.21(i). If a request for expe-
dited processing is denied, any appeal
of that decision shall be acted on expe-
ditiously.

§4.7 Responses to requests.

(a) Grants of requests. If a component
makes a determination to grant a re-
quest in whole or in part, 1t shaill no-
tify the requester in writing. The com-
ponent shall inform the requester in
the notice of any fee to be charged
under §4.11 and disclose records to the
requester promptly upon payment of
any applicable fee. Records disclosed in
part shall be marked or annotated to
show the applicable FOIA exemption(s)
and the ameount of information deleted,
unless doing s¢ would harm an interest
protected by an applicable exemption.
The location of the information deleted
shall also he indicated on the record, if
feasible.

(b) Adverse determinations of requests.
If a component mekes an advérse de-
termination regarding a request, it
shall notify the requester of that deter-
mination in writing. An adverse deter-
mination is a denial of a request in any
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respect, namely: a determination to
withhold any requested record in whole
or in part; a determination that a re-
quested record does not exist or cannot
be located; a determination that a
record 1s not readily reproducible in
the form or format sought by the re-
quester; & determination that what has
been requested is not a recerd subject
to the FOIA (except that a determina-
tion under §4.11(}) that records are to
be made avallable under a fee statute
other than the FOJA is not an adverse
determination); a determination
against the reguester on any disputed
fee matter, including a denial of a re-
quest for a reduction or walver of fees,
or a denial of a request for expedited
processing. Each denial letter shall be
stgned by an official listed in Appendix
B to this part, and shall include:

(1) The name and title or position of
the denying official;

(2) A brief statement of the reason(s)
for the denial, including applicable
FOIA exemption(s);

(3) An estimate of the volume of
records or information withheld, in
number of pages or some other reason-
able form of estimation. This estimate
need not be provided if the volume is
otherwise Indicated through deietions
on records disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable FOIA
exemption; and

(4) A statement that the denlal may
be appealed, and a list of the require-
ments for flling an appeal under
§4.10(b).

§4.8 Classified Information.

In processing a request for informa-
tion classifled vnder Executive Order
12958 or any other executive order con-
cerning the classification of records,
the information shall be reviewed to
determine whether it shouild remain
classified. Ordinarily the component or
other Federal agency that classified
the infoermation should conduct the re-
view, except that if a record contains
informsation that has been derivatively
classified by a component because it
contains information classified by an-
other component or agency, the compo-
nent shall refer the responsibility for
responding to the request to the com-
ponent or agency that classified the
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underlying information. Information
determined t0 no longer reguire classi-
fication shall not he withheld on the
basis of FOIA exemption (b)(1} (5 U.S.C.
552(b)(1)y), but should be reviewed to as-
sess whether sny other FOIA exemp-
tions should be invoked. Appeals in-
volving classified Information shall be
processed in acecordance with §4.10{(c).

54.% Business Information.

{(a) In general. Business information
ohtained by the Department from a
submitter will be disclosed under the
FOIA only under this section.

(b) Definitions. For the purposes of
this section:

(1) Business information means com-
mercial or financial informaticn, ob-
tained by the Department from a sub-
mitter, which may be protected from
disclosure under FOIA exemption (b)(4)
(5 U.S.C. 552(b)(4)).

(2) Submitter means any person or en-
tity outside the Federal Government
from which the Department obtains
business information, directly or indi-
rectly. The term includes corporations;
state, local and tribal governments;
and foreign governments.

(¢) Designation of business information.
A submitter of business information
should designate by appropriate mark-
ings, elther at the time of submission
or at a reasonable time thereafter, any
portions of 1ts submissicn that it con-
slders protected from disclosure under
FOIA exemption (b}4). These designa-
tlons will expire ten years after the
date of the submission unless the sub-
mitter requests, and provides justifica-
tion for, a longer period.

(4) Notice to submitters. A component
shall provide a submitter with prompt
written notice of & FOILA request or ad-
ministrative appeal that seeks 1ts busi-
ness information whenever required
under paragraph (e} of this section, ex-
cept as provided in paragraph (h) of
this section, in order to glve the sub-
mitter an opportunity under paragraph
(f) of this section to object to disclo-
sure of any specified portion of that in-
formation. Such written notice shall be
sent via certified mail, return receipt
requested, or similar means. The notice
shall elther describe the business infor-
matlon requested or include coples of
the requested records containing the
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information. If notification of a large
number of submitters is required, noti-
flcation may be made by posting or
publishing the notice in a place reason-
ably likely to accomplish notification.

(e) When mnotice is reguired. Notice

- shall be given to the submitter when-
ever:

(1) The submitter has designated the
information in good faith as protected
from disclosure under FOIA exemption
(bX(4); or-

{2) The component has reason to be-
lieve that the information may be pro-
tected from disclosure under FOIA ex-
emption (b)(4).

(f) Opportunity to object to disclosure.
A component shall allow a submitter
seven working days (l.e., excluding Sat-
urdays, Sundays, and legal public holi-
days) from the dats of receipt of the
written notice described in paragraph
(d) of this section to provide the com-

. ponent with & statement of any objec-
tlon to disclosure. The statement must
identify any portions of the informa-
tion the submitter requests to he with-
held under FOIA exemption (b)(4), and
deseribe how each qualifies for protec-
tion under the exemption: that 1s, why
the information 1s a trade secret, or
commercial or finaneial information

that 1s privileged or confidential. If a’

subnidtter fails to respond to the notice
within the time specified, the sub-
mitter will be consldered to have no
objection to disclosurs of the informa-
tlon. Information 2 submitter provides
under this paragraph may 1tself be sub-
ject to diseclosure under the FOIA.

(&) Notice of intent to disclose. A com-
ponent shall consider a submitter's ob-
Jections and specific grounds under the
FOIA for nondisclosure in deciding
whether to disclose business informa-
tion. If a component decides to disclose
business information over a submit-
ter's objection, the component shall
give the submitter written notice via
certified mall, return recelpt re-
gquested, or similar means, which shall
include:

(1) A statement of reason(s) why the
submitter’s objections tc disclosure
were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A statement that the component
intends to disclose the information
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saven working days from the date the
stbmitter recelves the notlce.

(h) Exceptions fo motice reguirements.
The notlce requirements of paragraphs
(@) and (g) of this section shall not
apply if:

{1) The component determines that
the information should not be dis-
closed;

(2) The Information has been lawfully
published or has been officially made
avallable to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in ac-
cordance with Executive Order 12600; or

(4) The designation made by the sub-
mitter under paragraph (¢) of this sec-
tlon appears obvicusly frivelous, in
which case the component shall pro-
vide the submitter written notice of
any final decision to disclose the infor-
mation seven working days from the
date the submitter receives the notice.

(1) Notice to submitter of FOIA lawsuit.
Whenever a reguester files a lawsuit
seeking to compel the disclosure of
business information, the component
shall promptly notify the submitter.

(1) Corresponding notice o reguester.
Whenever a component provides a sub-
mitter with notice and an opportunity
to object to disclosure under paragraph
(d) of this section, the component shall
alse notify the requester. Whenever a
submitter files a lawsult seeking to
prevent the disclosure of business in-
formation, the component shall notify
the requester,

§4.10 Appeals from initial determina-
tions or untimely delays.

(a) If 2 reguest for records is initlally
denied in whole or in part, or has not
been timely determined, or if a re-
quester receives an adverse Initial de-
termination regarding any other mat-
ter under this subpart (as described in
§4.7(b)), the requester may flle a writ-
ten appeal, which must be received by
the Office of General Counsel within
thirty calendar days of the date of the
written denial cr, if there has been no
determination, may be submitted any-
time after the due date, including the
last extenslon under §4.6(c), of the de-
termination. -

B-6
Regulations in effect as of January 1, 2002 (April 2002 Update)



Department of Commerce Freedom of Information Act Regulations

§4.1

{b) Appeals shall be declded by the
Assistant General Counsel for Adminis-
tration (AGC-Admin), except that ap-
peals from requests initially denied by
the AGC-Admin shall be decided by the
General Counsel. Appeals shouild be ad-
dressed to the AGC-Admin, or the Gen-
eral Counsel if the records were ini-
tlally denied by the AGC-Admin. The
address of both is: U.S. Department of
Commerce, Office of General Counsel,
Room 5875, 14th Street and Constitu-
tion Avenue NW, Washington, DC 20230.
Both the letter and the appeal envelope
should be clearly marked “Freedom of
Information Appeal'. The appeal must
include & copy of the original request,
the initial dental, if any, and a state-
ment of the reasons why the records re-
guested should be made avallable and
why the initial dendal, if any, was In
error. No opportunity for personal ap-
pearance, oral argument or hearing on
appeal 1s provided. '

{c) Upon receipt of an appeal involv-
ing records initially denied cn the basis
of FOIA exemption (b)(1), the records
shall be forwarded to the Deputy As-
sistant Secretary for Security (DAS)
for a declassification review. The DAS
may overrale previous classification
determinations in whole or in part if
continued protection in the interest of
naticnal security is no longer required,
or no longer required at the same level.
The DAS shall advise the AGC-Admin,
or the General Counsel, as appropriate.
of his or her decision.

(d) If an appeal is granted, the person
who filed the appeal shall be imme-
diately notiffed and copiles of the re-
leasable documents shall be made
available promptly thereafter upon re-
celpt of appropriate fees determined in
accordance with §4.11.

(e} If no Getermination on an appeal
has been sent to the requester within
the twenty working day period speci-
fled in §4.6(b) or the last extension
thereof, the requester is deemed to
have exhausted all administrative rem-
edies with respect to the request, giv-
ing rise to a right of Judicial review
under 5 U.S.C. 552(a}6)(C). If the re-
quester Initiates a court action against
the Department based on the provision
in this paragraph, the administrative
appeal process may continue.
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(f) The determination on an appeal
shall be in writing and, when 1t denles
records in whole or in part, the letter
to the requester shall include:

(1) A brief explanation of the basis
for the denial, including a list of the
applicable FOIA exemptions and a de-
seription of how they apply,

(2) A statement that the declsicn is
final for the Department;

(3) Notification that judicial review
of the denial is available in the district
court of the United States in the dis-
trict in which the requester resides, or
has his or her principal place of busi-
ness, or in which the agency records
are located, or tn the District of Co-
lumbia; and

(4) The name and title or position of
the official responsible for denying the
appeal.

§4.11 Fees.

(a) In general. Components shall
charge for processing requests umder
the FOIA in accordance with paragraph
{e) of this section, except when fees are
limited under paragraph (d) of this sec-
tlon or when a walver or reduction of
fees is granted under paragraph (K) of
this section. A component shall collect
all applicable fees before sending coples
of requested records to a requester. Re-
questers must pay fees by check or
money order made payable to the
Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a re-
quest from or on hehalf of & person who
seeks {nformation for a use or purpose
that furthers his or her commercial,
trade, or profit interests, which can in-
¢lude furthering those interests
through litigation. Components shall
determine, whenever reascnably pos-
sible, the use to which a requester will
put the requested records. If it appears
that the regquester will put the records
to a commercial use, or if a component
has reasonable cause to doubt a re-
quester's asserted non-commercial use,
the component shall provide the re-
quester a reasonable opportunity to
submit further clarification.

(2) Direct costs means those expenses
a component incurs in providing a par-
ticular service. Such expenses would
Include, for example, the labor costs of
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the employee performing the service
(the basic rate of pay for the employee,
plus 16 percent of that rate to cover
benefits). Not included in direct costs
are overhead expenses such as the costs
of space, heating, or lighting of the fa-
cility in whick the service is per-
formed.

(3) Duplication means the making of a
copy of a record, or of the information
contained in it, necessary to respond to
a FOIA request. Coples may take the
form of paper, microform, audlovisual
materials, or electronic records (for ex-
ample, magnetic tape or disk), among
others. A component shall honer & re-
guester's specified preference of form
or format of disclosure if the compo-

nent can reproduce the record In the

requested form or format with reason-
able effort.

(4) Educational institution means a
preschoel, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of
vocational education, that operates a
program of scholarly research. To be in
this category, a requester must show
that the request 1s authorized by and is
made under the auspices of a gualifying
Institution, and that the records are
sought to further scholarly ressarch
rather than for a commercial use.

(5) Noncommercial scientific institution
means an institution that is not oper-
ated on a ‘“‘commercial"” basis, as that
term 1s deflned in paragraph (b)}1) of
this section, and that 1s operated solely
for the purpose of conducting sctentific

"research, the results of which are not
intended to0 promote any particular
product or industry. To be In this cat-
egory, a requester must show that the
request 1s authorized by and is made
under the auspices of a qualifying in-
stitution and that the records sare
sought to further sclentific research
rather than for a commercial use.

(6) Representative of the news media, or
news media requester means any person
actlvely gathering news for an entity
that is organized and operated to pub-
lish or breoadcast news to the public.
The term *“‘news” means i{nfoermation
that 1s about current events or that
would be of current interest to the pub-
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lic. Examples of news media entities
include television or radio statlons
broadcasting to the public at large and
publishers of periodicals (but only if
they can qualify as disseminators of
“news'’) that make their products
available for purchase or subscription
by the general public. For “freelance'
Journzlists to be regarded as working
for a mnews organization, they must
demonstrate a solid basls for expecting
publication through that organization.
A publication contract would be the
clearest proof, but components shaill
also 1ook to the past publication record
of a requester in making this deter-
mination. To be in this category, a re-
quester must not be seeking the re-
guested records for a commercial use.
However, a request for records sup-
porting the news-dissemination func-
tion of the requester shall not be con-
sidered to be for a commercial use.

(7) Review means the examination of
& record located in response t¢ a re-
quest in order 10 determine whether
any portion of 1t 1s exempt from disclo-
sure. It also includes processing any
record for disclesure, for example, re-
dacting it and marking any applicable
exemptions. Review costs are recover-
able aven if a record ulttmately is not
disclosed. Review time does not include
tline spent resolving general legal or
policy issues regarding the application
of exemptions.

{8) Search means the process of look-
ing for and retrleving records or infor-
mation responsive to a request. It in-
¢ludes page-by-page or line-by-line
identification of information within
records and also includes reasonable ef-

forts to locate and retrisve information -

from records maintained in electronic
form or format. Components shall en-
sure that searches are done in'the most
efficient and least expensive manner
reasonably possible.

{¢) Fees. In responding to FOIA re-
quests, components shall charge the
fees summmarized In chart form in para-
graphs (c)}1) and (c)(2) of this section
and explained in paragraphs (c)(3)
through {(c)(5) of this section, unless a
walver or reduction of fees has been
granted under paragraph (k) of this
sgction.

(1) The four categories and charge-
able fees are:
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(v} All Other Req
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Catagory Chargeatle feas

{) Commercial Use Req Search, Review. and Duplication,

() Educational and Non ial Scientffic Institution Re- | Duplication {exduding the cost of the first 100 pages).

. { Duplication (excluding the cos! of tha first 100 pages).

Search and Duplication (excluding the cost of the first 2 hours
of search and 100 pagas).

(2) Uniform fee schedule.

Senvice

Rate

(i) Manual seanch

(i) Computarized search
{iii} Dupficaticn of records:
{A) Paper copy reprod
{8) Othar repreduclion {(e.g., computar disk or printout,
microfilm, microfiche, or microfarm).
{) Review of {including redaction)

Actual salary rate of employée invelved, plus 16 parcent of sal-
ary rata,
Actua! diract cost, including operator time.

$.16 per page
Actual direct cost, Including cparater time.

. | Actual salary rate of amployee conducting raview, plus 16 per-

cont of salary rata.

(3) Search. (i) Search fees shall be
charged for all requests—other than re-
quests made by educational institu-
tions, noncommercial scientific insti-
tutions, or reprasentatives of the news
media—subject to the iimitations of
paragraph (d) of this section. Compo-
nents shall c¢harge for time spent
searching even if they do not locate
any responsive records or if they with-
hold any records located as entirely ex-
empt from disclosure. Search fees shall
be the direct costs of conducting the
search by the invelved employees.

(i1) For computer searches of records,
requesters will be charged the direct
costs of conducting the search, al-
though certain requesters (as provided
in paragraph (d)(1) of this section) will
be charged no search fee and certain
other requesters (as provided in para-
graph (d)(3) of this section) are entitled
to the cost equivalent of two hours of
manual search time without charge.

(4) Duplication. Duplication fees shall
be charged to all requesters, subject to
the limitations of paragraph (d) of this
seotion. For a paper photocopy of a
record (no more than one copy of which
need be supplied), the fee shall be $.16
cents per page. For coples produced hy
computer, such as tapes or printouts,
components shall charge the direct
costs, 1neluding operator time, of pro-
ducing the copy. For other forms of du-
plication, components shall charge the
direct costs of that duplication.

(5) Review. Review fees shall be
charged to requesters who make a com-
mercial use request. Review fees shall
be charged only for the inltial record
review, in which a component deter-
mines whether an exemption applies to
a particmlar record at the initial re- .
quest level. No charge shall be tmposed
for review at the administrative appeal
leval for an exemption aiready applied.
However, records withheld under an ex-
emption that 1is subsequently deter-
mined not to apply may be reviewed
again to deterimine whether any other
exemption not previously considered
applies, and the costs of that review
are chargeable. Review fees shall be
the direct costs of conducting the re-
view by the involved employees.

(d) Limitations on charging fees.

(1) No search fee shall be charged for
requests from educational institutions,
noncomrmercial scientific Institutions,
or representatives of the news media.

(2) No search fee or review fee shall
be charged for a guarter-hour pertod
unless more than half of that pericd is
required for search or review.

(3) Except for requesters seeking
records for a commercial use, compo-
nents shall provide without charge:

(1) The first 100 pages of duplication
{or the cost equivalent); and

(i1) The first two hours of search (or
the cost equivalent).

4) If a total fee calculated under
paragraph (¢) of this section is $20.00 or
less for any request, no fee shall be
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charged. If such total fee 1s more than
$20.00, the full amount of such fee shall
be charged.

(5) The provisions of paragraphs (d)
{3) and (4) of this section work to-
gether. This means that for requesters
other than those seeking records for a
commerelal use, no fee shall be charged
unless the cost of search in excess of
two hours plus the cost of duplication
In excess of 100 pages totals more than
$20.00.

(@) Notice of anticipated fees over
320.00. If a component determines or es-
timates that the total fee to be charged
under this section will be more than
$20.00, the component shall notify the

requester of the actual or estimated

fee, unless the requester has siated in
writing a willingness to pay a fee as
high as that anticipated. If only a por-
tlon of the fee can be estimated read-
ily, the component shall advise the re-
quester that the estimated fee may be
only a portion of the total fee. If the
component has notified a requester
that the actual or estimated fee is
more than $20.00, the component shall
not consider the request received for
purposes of calculating the time 1imit
in §4.6(b) to respond to a reguest, or
process 1t further, until the requester
agrees to pay the anticipated total fee.
Any agreement to pay should be memo-
rialized in writing. A notice under this
paragraph shall offer the requester an
opportunity to contact Departmental
personnel to discuss modifying the re-
quest to meet the requester’s needs at
& lower cost.

(fy Charges for other services, Apart
from the other provisions of this sec-
tion, if a component decides, as & mat-
ter of administrative discretion, to

comply with a request for special serv--

ices, the component shall charge the
direct cost of providing them. Such
services could include certifying that
records are true coples or sending
records by other than ordinary mail.
(g) Charging interest. Components
shall charge interest on any unpaid bill
starting on the 31st calendar day fol-
lowing the date of billing the re-
quester. Interest charges shall be as-
sessed at the rate provided in 31 U.S.C.
37117 and accrue from the date of the
billing until the component recelves
payment. Components shall take all
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steps authortzed by the Debt Collection
Act of 1982, as amended by the Debt
Collection Improvement Act of 1996, to
effect payment, including coffset, dis-
closure to consumer reporting agen-
cles, and use of collection agenciles.

(h) Aggregating regquests. If a compo-
nent reasonably Dbelieves that a re-
guester or a group of requesters acting
together is attempting to divide a re-
quest into a series of requests for the
purpose of avoiding fees, the compo-
nent may aggregate those requests and
charge accordingly. Among the factors
& component shall consider in declding
whether to aggregate are the closeness
in time between the componenti's re-
ceipt of the reguests, and the related-
ness of the matters about which the re-
quests are made. A component may
generally presume that muitipie re-
quests that Involve related matters
meade by the same requester or a close-
1y related group of requesters within a
30 calendar day pericd have been made
in order to avold fees. If requests are
separated by & longer period, a compo-
nent shall aggregate them only if a
soiid basls exists for determining that
aggregation 1s warranted under all the
circumstances involved., Multiple re-
quests Involving unrelated matters
shall not be aggregated.

(1) Advance payments. (1) For requests
other than those described in para-
graphs (1)}(2) and (3) of this section, a
component shall not require the re-
quester to make an advance payment:
a payment made before work is begun
or continued on a request. Payment
owed for work already completed (i.e.,
a payment before copies are sent to a
requester) is not an advance payment.

(2) If 2 component determines or esti-
mates that a total fee to be charged
under this section will be more than
$250.00, the compoenent shall not con-
sider the request received for purposes
of calculating the time limit in §4.6(b)
to respond to a request, or process it
further, until it receives payment from
the requester of the entire anticipated
fee.

(3) If a requester has previously failed
to pay a properly charged FOIA fee to
any component or other Federal agen-
¢y within 30 calendar days of the date
of billing, a component shall require
the requester to pay the full amount
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due, plus any applicable interest, and
to make an advance payment of the
full amount of any anticipated fee, be-
fore the component begins to process a
new request or continues to process a
pending request from that requester.
For purposes of caleulating the time
limit in §4.6(b) to respond to a request,
the component shall not consider the
request received until it receives full
payment of all applicable fees and in-
terest in this paragraph.

(4) Upon the completion of processing
of a request, if a specific fee is deter-
mined to be payable and appropriate
notice has been given to the requester,
a component shall make records avall-
able to the requester only upon receipt
of full payment of the fee.

(1) Other statutes specifically providing
for fees. The fee schedule of this section
does not apply to fees charged under
any statute (except for the FOILA) that
specifically requires an agency to set
and collect fees for particular types of
records. If records responsive to re-
gquests are maintalned for distribution
by agencies operating such statutorily
based fee schedule programs, compo-
nents shall inform requesters how to
obtain records from those sources. Pro-
vislon of such records 1s not handled
under the FOIA.

(K) Reguirements for waiver or reduc-
tion of fees. (1) Records responsive to a
request will be furnished without
charge, or at a charge reduced below
that established under paragraph (¢} of
this section, if the requester asks for
such a waiver in writing and the re-
sponsible component determines, after
consideration of informetion provided
by the requester, that the requester
has demonstrated that:

(i) Disclosure of the requested infor-
mation 1s in. the public interest because
it 1s lkely to contribute significantly
to public understanding of the oper-
ations or activities of the Government;
and ’

(i1) Disclosure of the information is
not primarily in the commereial inter-
est of the requester.

{2) To determine whether the first fee
walver requirement is met, components
shall consider the following factors:

(1)} The subject of the request: whether
the subjeet of the requested records
concerns the cperations or activities of

15 CFR Sublitie A (1-1-02 Edition)

the Government. The subject of the re-
quested records must concern identifi-
able operations or activitles of the
Federal Government, with a connec-
tion that Is direct and clear, not re-
mote or attenuated.

(i1) The informative value of the infor-
mation to be disclesed: whether the dis-
closure is ‘‘1ikely to contribute” to an
understanding of Government oper-
ations or activities. The disclosable
portions of the requested records must
be wmeaningfully informative about
Government operations or activities in
order to be “‘likely to contribute” to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domaln, in either a duplicative
or a substantially 1dentical form,
would not be likely to contribute to
such understanding.

{111) The conlribution to an wunder-
standing of the subject by the public like-
ly to result from disclosure: whether dis-
closure of the reguested information
will contribute to the understanding of
a reasonably broad audlence of persons
interested in the subject, as opposed to
the individual understanding of the re-
guester. A requester's expertise in the
subject areaz and ability and intention
to effectively convey information to
the public shall be considered. It shall
be presumed that a representative of
the news media satisfies this consider-
ation. Merely providing information to
mediz sources 1s Insufficient to satisfy
this consideration.

(iv) The significance of the contribution
to public understanding: whether the
disciosure 1s l1kely to contribute ‘‘sig-
nificantly” to public understanding of
Government operations or activities.
The public's understanding of the sub-
ject 1n question prior to the disciesure
must be significantly enhanced by the
disclosure.

(3) To determine whether the second
fee waiver requirement (i.e., that dis-
closure is not primarily in the commer-
ctal interest of the requester) is met,
components shall consider the fol-
lowling factors:

(1) The existence and magnitude of a

. commercial interest: whether the re-
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quester has a commercial Interest that
wonld be furthered by the requested
disclosure, Components shall consider
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any commercial interest of the re-
quester (with reference to the defini-
tlon of ‘‘commercial use request’” 1in
paragraph (b)1) of this section), or of
any person on whose behalf the re-
quester may be acting, that would be
furthered by the requested disciosure.
Requesters shall be given an oppor-
tunity to provide explanatory informa-
tion regarding this consideration.

(i1} The primary interest in disclosure;
whether any identifled commercial in-
terest of the reguester is sufficiently
great, in comparison with the public
interest In disclosure, that diselosure
{s “primarily in the commercial inter-
est of the requester.” A fee walver or
reduction is justified 1f the pubiic In-
terest standard (paragraph (KX}1Xi) of
this section) 1s satisfied and the public
interest is greater than any identified
commercial interest n disclosure.
Components ordinarily shall presume
that if a news media requester has sat-
isfied the public interest standard, the
public interest is the primary interest
served by disclosure to that requester.
Disclosure to data brokers or others
who merely compile and market Gov-
ernment Information for direct eco-
niomic return shall not be presumed to
primarily serve the public interest.

(4) If only some of the records to be
released satisfy the reguirements for a
fee walver, a watver shall be granted
for those records.

(5) Requests for the walver or reduc-
tion of fees should address the factors
listed in paragraphs (K)}2) and (3) of
this section, insofar as they apply to
each request. ’

Subpart B—Privacy Act

§4.21 Purpose and scope.

(a) This subpart establishes policles
and procedures for implementing the
Privacy Act of 1974, as amended (5
U.S.C. 552a). The main ob)ectives of the
subpart are to facilitate full exercise of
rights conferred on individuals under
the Act, and tc¢ protect the privacy of
individuals on whom the Department
maintains records 1in systems of
records under the Act.

(1) The Department shall act prompt-
ly and in accordance with the Act upon
recelpt of any ingquiry, request or ap-
peal from a citizen of the Unilted States
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or an alien lawfully admitted for per-
manent residence into the United
States, regardless of the Individual's
age. Further, the Department shall
maintain only such information on in-
dividuals as is relevant and necessary
to the performance of 1ts lawful fanc-
tions; maintain that information with
such accuracy, relevancy, timeliness,
and completeness as is reasonably nec-
essary to assure falrness in determina-
tlons made by the Department about
the iIndividual; obtain information
from the individual to the extent prac-
tlcable; and take every reasonable step
to protect that information from un-
warranted disclosure. The Department
shall maintain no record describing
how an individual exercises rights
guarantesd by the First Amendment
uniess expressly authorized to do so by
statute or by the individual about
whom the record is maintatned, or un-
less to do so is pertinent to and within
the scope of an authorized law enforce-
ment activity. An individual's name
and address shall not be sold or rented
by the Department unless such action
1s specifically authorized by law.

(¢) This subpart appiles to all compo-
nents of the Department. Components
may promulgate supplementary orders
and rules not inconsistent with this
subpart.

(d) The Assistant Secretary for Ad-
ministration 1is delegated responsi-
biiity for maintaining this subpart, for
1ssulng such orders and directives in-
ternal to the Departinent as are nec-
essary for full compliance with the
Act, and for publishing all required no-
tices concerning systems of records.

{e) Matiers outside the scope of this
subpart include:

(1) Requests for records that do not
pertain to the requester, or to the indl-
vidual about whom the request is made
if the requester is the parent or gnard-
ian of the indlvidual;

{2) Requests Involving information
pertaining to an individual that 1s in a
record or file but not within the scope
of a system of records notice published
in the FEDERAL REGISTER;

(3) Requests to correct a record if a
grievance procedure 1s available to the
individual etther by regulation or
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through a provision in a collective bar-
gaining agreement with the Depart-
ment or a compenent of the Depart-
ment, and the tndividual has inttiated,
or expressed in writing the intention of
initlating, such a grievance procedure;
and

(4) Requests for employee-employer
services and counseling that were rou-
tinely granted prior to enactment of
the Act, including, but not limited to,
test calculations of retirement bene-
fits, explanations of health and life in-
surance programs, and explanations of
tax withholding options.

(f) Any request for records that per-
tains to the requester, or tc the indi-
vidual about whom the request is made
if the requester 1s the parent or guard-
lan of the individual, shall be processed
under the Aci and this subpart and
under the Freedom of Information Act
and the Department's implementing
regulations at subpart A of this part,
regardless whether the Act or the Free-
dom of Information Act is mentioned
in the request.

§4.22 Definitions.

(a) All terms used in this subpart
which are defined in 5 U.S.C. 552a shall
have the same meaning herein.

(b) As used in this subpart:

(1) Act means the “‘Privacy Act of
1974, as amended (5 U.S.C. 552a)".

(2) Appeal means a request by an indi-
vidual to review and reverse an initial
denial of a request from that individual
for correction or amendment.

(3) Component means any office, divi-
slon, bureau or other unit of the De-
partment listed in Appendix A to this
part (except that a regional office of a
larger office or other unit does not con-
stitute a separate component).

{4) Department means the Department
of Commerce.

(b) Inquiry means either a request for
general information regarding the Act
and thls subpart or a reguest from an
individual (or that individmal’s parent
or guardian) that the Department de-
termine whether it has any record in 2
system of records that pertains to that
individual. :

{6) Person means any human being
and also shall include, but is not im-
ited to, corporations, assoclations,
partnerships, trustees, recelvers, per-
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sonal representatives, and public or
private organizations.

(7) Privacy Officer means those offi-
cials, identified in Appendix B to this
part, whe are authorized to recelve and
act upon inquiries, requests for access,
and requests for correction or amend-
ment.

(8) Request for access means a request
from an individual or an individual's
parent or guardian to see a record per-
taining to that individual in a par-
tlcular system of records.

(9) Reguest for ecorrection or amendment
means a request from an individual or
an individual's parent or guardian that
the Department change (by correction,
amendment, addition or deletion) a
particular record pertaining to that in-
dividual in a system of records.

§4.23 Procedures for making inquir-
1€8,

{a) Any individual, regardless of age,
who is a cltizen of the United States or
an alien lawfully admitted for perma-
nent residence into the United States
may submit an inquiry to the Depart-
ment. The inguiry should he made ei-
ther in person or by mail addressed to
the appropriate component identified
in Appendix A to this part or to the of-
flela] identified in the notification pro-
cedures paragraph of the systems of
records notice published In the FED-
ERAL REGISTER.2 If an individual be-
leves the Department maintains a
record pertalning to him or her but
does not know which system of records
might contain such a record and/or
which component of the Department
maintains the system of records, as-
slstance in person or by mail will be
provided at the first address listed in
Appendix A to this part.

(b) Inquiries submitted by mall
should Include the words “PRIVACY
ACT INQUIRY" in capital letters at
the top of the-letter and on the face of
the envelope. If the inquiry 1s for gen-
eral information regarding the Act and

2The United States Patent and Trademark
Office (USPT0), which is establisned as an
agency of the United States within the De-
partment of Commerce, operates nnder its
own PA regulations at 37 CFR part 102, sub-
part B. Accordingly, requests concerning
records maintained by the USPTO should be
sent directly to the USPTO.
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this subpart, no particular information
15 reguired. The Department reserves
the right to require compliapce with
the identiftcation procedures appearing
at §4.24(d). If the inguiry 1s a request
that the Department determine wheth-
er it has a record pertaining to the in-
dividual, the fellowing information
should be submitted:

(1) Name of indlvidual whose record
1s sought;

(2) Statement that individual whose
record is sought is either a U.S. citizen
or an alien lawfully admitted for per-
manent residence;

(3) Identifying data that will help lo-
cate the record (for example, maiden
name, occupational license number, pe-
ricd or place of employment, etc.);

(4) Record sought, by description and
. by record system name, If Known;

(5) Action requested (that 1is, sending
information on how to exercise rights
under the Act; determining whether re-
quested record exists; gaining access to
requested record; or obtaining copy of
requested record);

(6) Copy of court guardianship order
or minor's birth certificate, as provided
In §4.24(dX3), but only if requester is
guardian or parent of individual whose
record is sought;

(7) Requester's name (printed), signa-
ture, address, and (optional) telephone
number;

(8) Date; and,

(9) Certification of request by notary
or other official, but only if

(1) Request Is for notification that re-
quested record exists, for access to re-
quested record, or for copy of requested
record;

(11} Record is not avallable to any
person under 5 U.S.C. 552; and

(111) Requester dogs not appear before
an employee of the Department for
verification of 1dentity.

(¢) Any inquiry which is not ad-
dressed as specified in paragraph (a) of
this section or which {s not marked as
specified in paragraph (b} of this sec-
tion will be so addressed and marked
by Department personnel and for-
warded immedtately to the responsible
Privacy Officer. An Inquiry which is
not properly addressed by the indi-
vidual will not be deemed to have been
“‘recetved” for purposes of measuring
the time period for response until ac-
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tual receipt by the Privacy Offlcer. In
each instance when an inquiry so for-
warded is received, the Privacy Officer
shall notify the Individeal that his or
her inguiry was improperly addressed
and the date the inguiry was received
at the proper address.

(d)(1) Each inquiry received shall be
acted upon promptly by the responsible
Privacy Officer. Every effort will be
made to respond within ten working
days (l.e., excluding Saturdays, Sun-
days and legal public holidays) of the
date of receipt at the proper address. If
a response cannot be made within ten
working days, the Privacy Officer shall
send an acknowledgment during that
period providing information on the
status of the inquiry and asking for
such further information as may be
necessary to process the inquiry. The
first correspondence sent by the Pri-
vacy Officer to the requester shall con-
tain the Department's control number
asslgned to the reqguest, as well as a
statement that the requester should
use that number in all future contacts
with the Department. The Department
shall use that control number in all
subsequent correspondence.

{2) If the Privacy Officer fails to send
an acknowledgment within ten work-
ing days, as provided in parapgraph
(d)(1) of this secticn, the requester may
ask the Assistant General Counsel for
Administration tc take corrective ac-
tlon. No fallure of a Privacy Officer to
send an acknowledgment shall confer
administrative finality for purposes of
judicial review.

(e} An individual shall net be re-
quired to state a reason for or other-
wise justify his or her inquiry.

(f) Speclal note should be taken that
certain agencles are responsible for
publishing notices of systems of
records having Government-wide appli-
cation to other agencies, including the
Department. The agencies known to be
publishing these general notlces and
the types of records covered therein ap-
pear in Appendix C to this-part. These
general notices do not identify the Pri-
vacy Officers in the Department to
whom inquiries should be presented or
mailed. The provisions of this section,
and particularly paragraph (a) of this
section, should be followed in making
inquiries with respect to such records.
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Such records in the Department are
subject to the provisions of this part to
the extent indicated in Appendix C to
this part. The exemptions, If any, de-
termined by the agency publishing a
general notice shall be invoked and ap-
plled by the Department after con-
sultation, as necessary, with that other
agency.

$4.24 Procedures for making requests
for records.

(a) Any individual, regardless of age,
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence into the United States
may submit a request to the Depart-
ment for access to records. The request
should be made either in person or by
mall addressed to the appropriate of-
fice listed in Appendix A to this part.

(b) Requests submitted by malil
shounld include the words “PRIVACY
ACT REQUEST™ in capital letters at
the top of the letter and on the face of
the envelope. Any request which is not
addressed as specified in paragraph (a)
of this section or which is not marked
as specified in this paragraph will be so
addressed and marked by Department
personnel and forwarded immediately
to the responsible Privacy Officer. A
request which 1s not properly addressed
by the individual will not be deemed to
have been ‘‘recelved’’ for purposes of
measuring tlme perlods for response
until actual receipt by the Privacy Of
fleer. In each instance when a request
so0 forwarded is recelved, the Privacy
Officer shall notify the individual that
his or her request was Improperly ad-
dressed and the date the request was
recelved at the proper address.

(c) If the request follows an inquiry
under §4.23 in connectlon with which
the individual's identity was estab-
lished by the Department, the indl-
vidual need only Indicate the record to
which access is sought, provide the De-
partment control number assigned to
the request, and sign and date the re-
quest, If the request is not preceded by

- an Inguiry under §4.23, the procedures

of this section should be followed.

(@) The requirements for identifica-
tion of tndlvidual$s seeking access to
records are:

(1) In person. Each individual making
a request in person shall be reguired to
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present satisfactory proof of identity.
The means of proof, in the order of
preferance and priority, are:

{I) A document bearing the individ-
ual's photograph (for example, driver's
license, passport or military or civilian
identification card); .

{11) A document, preferably issued for
participation in a Federally-sponsored
program, bearing the individual's sig-
nature (for example, unemployment in-
surance book, employer's identifica-
tlon card, national credit card, and
professional, craft or union member-
ship card); and,

(111) A document bearing neither the
photograph nor the signature of the in-
dividual, preferably issued for partici-
pation in a Federally-sponsored pro-
gram {for example, Medlcald card). If
the individual can provide no sultable
documentation of identity, the Depart-
ment will require a signed statement
asserting the individual's identity and
stipulating that the individual under-
stands the penalty provision of 5 U.S.C.
552a(1)(3) recited in §4.32(a). In order to
avold any unwarranted disclosure of an
individual’'s records, the Department
reserves the right to determine the
adequacy of proof of identity offered by
any Individual, particularly if the re-
quest involves a sensitive record.

(2) Not in person. If the individual
making a request does not appear in
person before a Privacy Officer or other
employee authorized to determine
identity, a certificatlon of a notary
public or equivalent officer empowered
to administer caths must accompany
the request under the circumstances
presceribed in §4.23(b)9). The certifl-
cation In or attached to the letter
must be substantially in accordance
with the following text:

City of County of . .88 (Name
of individual), who affixed (his} (her) signa-
ture below in my presence, came before me,
a (title), in and for the aforesald County and
State, this __ day of + 20, and estab-
lished (his) (her) identity to my satisfaction.
My commission expires .

{Signature)

(3) Parents of minors and legal guard-
ians. An individual acting as the parent
of a minor or the legal gnardlan of the
indlvidual to whom =z record pertains
shall establish his or her personal iden-
tity in the same manner prescribed in
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elther paragraph (Q)(1} or (d)2) of this
section. In addition, such other indi-
vidual shall establish his or her iden-
tity in the representative capacity of
parent or legal guardian. In the case of
the parent of & minor, the proof of
identity shall be a certified or authen-
ticated copy of the minor's birth cer-
tificate. In the case of a legal guardian
of an indlvidual who has been declared
incompetent due to physical or mental
incapacity or age by a court of com-
petent jurisdiction, the proof of 1den-
tity shall be a certified or authenti-
cated copy of the court's order. For
purposes of the Act, a parent or legal
guardian may represent only a living
individual, not a decedent. A parent or
legal guardian may be accompanied
during personal access to a record by
another individual, provided the provi-
slons of §4.25(f) are satisfled.

{e) If the provisions of this subpart
are alleged to tmpede an individual in
axercising his or her right to access,
the Department will consider, from an
individual making a request, alter-
native suggestions regarding proof of
identity and access to records.

(f) An individual shall not be required
to state a reason for or otherwise jus-
tify his or her reguest for access to a
record. '

§4.25 Disclosure of requested records
to individuals.
{a2)(1) The responsible Privacy Officer
shall act promptly upon each reqguest.
Every effort will be made to respond

within ten working days (l.e., exclud--

ing Saturdays, Sundays and legal pub-
lic holldays) of the date of receipt, If a
response cannot be made within ten
working days due to unusual cir-
cumstances, the Privacy Officer shall
send an acKnowledgment during that
period providing information on the
status of the request and asking for
any further information that may be
necessary to process the request. “Un-
usual circumstances’ shall include cir-
cumstances in which:

(1) A search for and collection of re-
quested records from inactive storage,
field facilities or other establishments
is required;

(11) A voluminous amount of data is
involved;
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(111) Information on other individuals
must be separated or expunged from
the particular record; or

{iv) Consultations with other agen-
cles having a substantial interest In
the determination-of the request are
necessary.

(2) If the Privacy Officer fails to send
an acknowledgment within ten work-
ing days, as provided inm paragraph
(a)(1) of this section, the requester mey
ask the Assistant General Counsel for

- Administration te take corrective ac-

tion. No failure of a Privacy Officer to
send an acknowledgment shall confer
administrative finality for purposes of
Judicial review.

(b) Grant of access: (1) Notification.
An individual shall be granted access
to a record pertaining to him or her,
unless the provisions of paragraph
(2)(1) of this section apply. The Privacy
Officer shall notify the individual of a
determination to grant aceess, and pro-
vide the following information:

(1) The methods of aceess, as set forth
in paragraph (b)(2) of this section;

(ii) The place at which the record
may be inspected;

(111) The earliest date on which the
record may be inspected and the period
of time that the records will remain
available for inspection. In no event
shall the earliest date be later than
thirty calendar days from the date of
notification;

(iv) The estimated date by which a
copy of the record will be mailed and
the fee estimate pursuant to §4.31. In
no event shall the estimated date be
later than thirty calendar days from
the date of notification;

(v) The fact that the individual, if he
or she wishes, may be accompanied by
another individual during personal ac-
¢ess, sueblect to the procedures set
forth in paragraph (f) of this section;
and,

(vl) Any additional prerequisites for
granting access to a spacific record.

{2) Methods of access. The following
methods of access to records by an in-

" dividual may be available depending on

the circumstances of a given situation:
(1) Inspection in person may be had in
the office specified by the Privacy Offi-
cer granting access, during the hours
indicated in Appendix A to this part;
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(i1) Transfer of records to a Federal
facllity more convenient to the indi-
vidual may he arranged, but only if the
Privacy Officer determines that a suit-
able facllity is available, that the indi-
vidual's access can be properly super-
vised at that facility, and that trans
mistal of the records to that facllity
will not unduly interfere with oper-
ations of the Department or invelve
unreasonable costs, in terms of both
money and manpower; and,

(111) Coples may be mailed at the re-
guest of the individual, subject to pay-
ment of the fees prescribed in §4.31.
The Department, at its own Initiative,
may elect to provide & coby by mail, in
which case no fee will be charged the
individual.

(¢) Access to medical records Is gov-
erned by the provisions of §4.26.

(d) The Department shall supply such
other information and assistance at
the time of access as to make the
record intelligible to the individual,

(¢) The Department reserves the
right to limit access to coples and ab-
stracts of original records, rather than
the original records. This election
would be appropriate, for example,
when the record 1s in an automated
data medium such as tape or disc, when
the record contains information on
other individuals, and whenh deletion of
information 1s permissible under ex-
emptions (for example, 5 TU.S.C.
552a(K)(2)). In no event shall original
records of the Department be made
avallable to the individual except
under the immediate supervision of the
Privacy Officer or his or her designee.

(f} Any individual who reguesis ac-
cess to a record pertaining to that indi-
vidual may be accompanied by another
individual of his or her cholce. ‘‘Ac-
companied” includes discussing the
record in the presence of the other in-
dividual. The individual to whom the
record pertains shall authorize the
presence of the other individnal tn
writing., The authorization shall in-
clude the name of the other individual,
a specific description of the record to
which access is sought, the Department

. control number assigned to the re-

quest, the date, and the signature of
the individual to whom the record per-
tains. The other individual shall sign
the authorization in the presence of
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the Privacy Officer. An individual shall
not be required to state a reason or
otherwise justify his or her decision to
be accompanied by another individual
during personal access to a record.

{g) Initlal denial of access: (1)
Grounds. Access by an individual to a
record that pertains to that individual
will be denied only upon a determina-
tion by the Privacy Officer that:

(1) The record is exempt under §4.33
or 4.34, or exempt by determination of
another agency publishing notice of
the system of records, as described in
§4.23(0);

(i1) The record is information com-
plled in reascnable anticipation of a
civil action or proceeding;

(111) The provisions of §4.26 per-
taining to medical records temporarily
have been invoked; or,

(iv) The Individual unreasonably has
falled to comply with the procedural
requirements of this part.

{2) Notification. The Privacy Officer
shall give notice of denial of access to
records to the individual in writing,
and the notice shall include the fol-
lowing information:

(1) The Privacy Officer's name and
title or position;

(11) The date of the denial;

(1ii) The reasons for the denial, in-
cluding citation to the appropriate sec-
tion of the Act and this part;

(iv) The individual's opportunities, if
any, for further administrative consid-
eration, including the identity and ad-
dress of the responsible officlal. If no
further administrative conslderation
within the Department is availabie, the
notice shall state that the denial 1s ad-
ministratively final; and,

(v) If stated to be administratively
final within the Department, the indi-
vidual's right to judicial review pro-
vided under 5 U.S.C.552a{g)(1), as lim-
ited by 5 U.S.C. 552a(g)X(5).

(3) Administrative review. If a Privacy
Officer issues an Initial denlal of a re-
quest, the individual's opportunities
for further consideration shall be as
follows: .

(1) As to denlal wunder paragrap
(®)1X1) of this section, two opportuni-
tles for further consideration are avall-
able in the alternative:

(A} If the itndividual contests the ap-
plication of an exemption to the
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records, the review procedures in
§4.25(g)(3)(11) shall apply; or,

(B) If the individual challenges the
valldity of the exemption itself, the in-
dividual must file a petition for the
issnance, amendment, or repeal of a
rule under 5 U.8.C. 553(e). If the exemp-
tion was determined by the Depart-
ment, such petition shall be flled with
the Assistant Secretary for Adminis-
tration. If the exemption was deter-
mined by another agency (as described
in §4.23(f)), the Department will pro-
vide the tndividual with the name and
address of the other agency and any re-
Hef sought by the individunal shall be
that provided by the regulations of the
other agency. Within the Department,
no such denial is administratively final
until such & petition has been filed by
the individual and disposed of on the
merits by the Assistant Secretary for
Administration.

(i1 As to denlal under paragraphs
()1)(i1) of this section, (Z1)(1Vv) of
this section or (to the limited extent
provided in paragraph ()3)1)(A) of
this section) paragraph (g)(1)() of this
section, the individual may file for re-
view with the Assistant General Coun-
sel for Administration, as indicated in
the Privacy Officer's initial denial no-
tification. The individual and the De-
partment shalil follow the procedures in
§4.28 to the maximum extent prac-
ticable.

(ii1) As to denlal under paragraph
(2)(1)(111) of this section, no further ad-
ministrative consideration within the
Department Is avallable because the
denial is not administratively final
until expiration of the time period in-
dicated in §4.26(2).

(h) If a request is partially granted
and partially denied, the Privacy Offi-
cer shall follow the appropriate proce-
dures of this section as to the records
within the grant and the records within
the denial.

§4.26 Special procedures: Medical
records.

(a) No response to any request for ac-
cess to medical records from an indi-
vidual will be issued by the Privacy Of-
ficer for a period of seven working days
(l.e., excluding Saturdays, Sundays and
legal public holidays) from the date of
receipt.
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(b) For every request from an indi-
vidual for access to medical records,
the Privacy Officer shall:

(1) Inform the individual of the walt-
ing pertod prescribed in paragraph (a)
of this section;

(2) BSeek from the individual the
name and address of the tndividual's
rhysician and/or psychologist;

(3) Seek from the individual written
consent for the Department to consult
the individual's physician and/or psy-
chologist, if the Department believes
such consultation is advisable;

(4) Seek written consent from the in-
dividual for the Department to provide
the medical records to the indtvidual's
physictan or psychologist, if the De-
partment believes access to the record
by the individual is best effected under
the guidance of the individual’s physi-
clan or psychologist; and,

{6) Forward the individual's medical
record {0 the Department’s medical of-
ficer for review and a determination on
whether consultation with or trans-
mittal of the medical records to the in-
dividual's physician or psycheloglist is
warranted. If consultation with or
transmittal of such records to the Indi-
vidual's physielan or psychologist is
determined to be warranted, the De-
partment's medical officer shall so con-
sult or transmit. Whether or not such a
consultation or transmittal occurs, the
Department's medical officer shall pro-
vide Instruction to the Privacy Officer
regarding the conditions of access by
the individual to his or her medical
records,

(¢) If an individual refuses in writing
to give the names and consents set
forth in paragraphs (¢)(2) through (c)4)
of this section, the Department shall
glve the Individual access to sald
records by means of a copy, provided
without cost to the requester, sent reg-
istered mail, return receipt requested.

§4.27 Procedures for making requests
for correction or amendment.

(a) Any individual, regardless of age,
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence into the United States
may submit a request for correction or
amendment to the Department. The re-
quest should be made either in person

B-18
Regulations in effect as of January 1, 2002 (April 2002 Update)



Department of Comrnerce Freedom of Information Act Regulations

§4.28

or by mall addressed to the Privacy Of-
ficer who processed the individual's re-
quest for access to the record, and to
whom 1s delegated authority to make
initial determinations on requests for
correction or amendment. The offices
of Privacy Officers are open to the pub-
lic between the hours of 9 a.m. angd 4
pam. Monday through Friday (exclud-
Ing Saturdays, Sundays, and legal pub-
lic holidays).

(b) Requests submitied by mail
should inciude the words “PRIVACY
ACT REQUEST” in capital letters at
the top of the letter and on the face of
the envelope. Any request that is not
addressed as specified in paragraph (a)
of this section or that 1s not marked as
specified In this paragraph will be so
addressed and marked by Department
personne! and forwarded immediately
to the responsible Privacy Officer. A
reguest that is not properly addressed
by the Individual will not be deemed to
have been ‘“‘received” for purposes of
measuring the time period for response
until actual receipt by the Privacy Of-
flcer. In each instance when a request
so forwarded 1s received, the Privacy
Officer shall notify the individual that
his or her request was improperly ad-
dressed and the date the request was
received at the proper address.

(¢} Since the request, in all cases,

© wil follow a request for access under

§4.25, the Indtvidual’s identity will be
established by his or her signature on
the request and use of the Department
control number assigned to the re-
quest.

(d) A regquest for correction or
amendment should inclade the fol-
lowing:

(1) Speecific identification of the
record sought ¢ be corrected or
amended (for example, description,
title, date, paragraph, sentence, line
and words),

(2) The specific wording to be deleted,
if any;

{3) The specific wording to he in-
serted or added, if any, and the exact
place at which it is to be inserted or
added; and,

(4) A statement of the basis for the
requested correction or amendment,
with all avallable supporting docu-
ments and materials that substantiate
the statement. The statement should
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identify the criterion of the Act being
invoked, that is, whether the informa-
tion in the record 1s unnecessary, inac-
curate, irrelevant, untimely or incom-
plete.

§4.28 Agency review of requests for
_correction or amendment.

(a)(1)(1) Not later than ten working
days (l.e., excluding Saturdays, Sun-
days and legal public holidays) after
receipt of a request to correct or
amend a record, the Privacy Officer
shall send an acknowledgment pro-
viding an estimate of time within
which action will be taken on the re-
quest and asking for such further infor-
mation as may be necessary to process
the request. The estimate of time may
take Into =ccount wunusual cir-
cumstances as described in §4.25¢a). No
acknowledgment will be sent if the re-
quest can be reviewed, processed and
the individual notified of the results of
review ({(either compliance or denlal)
within the ten working days. Requests
flied In person will be acknowledged in
writing at the time submitted.

(11) If the Privacy Officer fails to send
the acknowledgment within ten work-
ing days, as provided in paragraph
{(a)1)1) of this section, the reguester
may ask the Assistant General Counsel
for Administration to take corrective
action. No fallure of a Privacy Officer
to send an acknowledgment shall con-
fer administrative finality for purposes
of judicial review.

(2) Promptly after acknowledging re-
celpt of a2 request, or after receiving
such further information as might have
been requested, or after arriving at a
decision within the ten working days,
the Privacy Officer shall either:

(1} Make the reguested correcticn or
amendment and advise the individual
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record or, in cases In which a copy
cannot be provided (for example, era-
sure of information from a record
maintained only in magnetically-re-
corded computer files), a statement as
to the means by which the correction
or amendment was effected; or,

(11} Inform the individual in writing
that his or her request is denied and
provide the following information:
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(A) The Privacy Officer's name and
title or position;

(B) The date of the denial;

(C) The reasons for the denial, includ-
ing eitation to the appropriate sections
of the Act and this subpart; and,

(D) The procedures for appeal of the
denial as set forth in §4.29, including
the address of the Assistant General
Counsel for Administration.

(3) The term promptly in this section
means within thirty working days (l.e.,
excluding Saturdays, Sundays and
legal public holidays). If the Privacy
Officer cannot make the determination
within thirty working days, the indi-
vidual will be advised In writing of the
reason for the delay and of the esti-
mated date by which the determination
will be made.

{b) Whenever an individual’s record is
corrected or amended pursuant to a re-
quest from that individual, the Privacy
Officer shall notify all persons and
agencles to which the corrected or
amended portion of the record had been

‘disclosed prior to 1its correction or
amendment, 1f an accounting of such
disclosure required by the Act was
made. The notification shall require a
reciplent agency maintaining the
record to acknowledge recelpt of the
netiftcation, to correct or amend the
record, and to apprise any agency or
person to which it had disclosed the
record of the substance of the correc-
tion or amendment.

(¢) The following criteria will be con-
sidered by the Privacy Offlcer in re-
viewing a request for correction or
amendment:

(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the infor-
mation to be corrected or amended;

(3) The relevance and necessity of the
information in terms of the purpose for
which 1t was collected;

(4) The timeliness and currency of
the information in Hght of the purpose
for which it was collected; '

(5) The completeness of the informa-
tion In terms of the purpose for which
it was collected;

(6) The degree of risk that denial of
the request could unfairly resuit in de-
terminations adverse to the individual;

§4.29

(Ty The character of the record
sought to be corrected or amended;
and,

(8) The propriety and feasibility of
complying with the speecific means of
correction or amendment requested by
the individual.

{d) The Department will not under-
take to gather evidence for the indi-
vidugl, but does reserve the right to
verify the evidence the Individual sub-
mits.

{e) Correction or amendment of a
record requested by an individual will
be dended only upon a determination by
the Privacy Offlcer that:

(1) The individual has falied to estab-
lish, by a preponderance of the evi-
dence, the propriety of the correction
or amendment in light of the criteria
set forth in paragraph (¢) of this sec-
tion;

(2) The record sought te be corrected
or amended is part of the official
record in a2 terminated judicial, quasi-
Judicial or guasi-legislative proceeding
to which the individual was a party or
participant;

{3) The information in the record
sought t0 be corrected or amended, or
the record sought to be corrected or
amended, is the subject of & pending ju-
dicial, quasl-judicial or quasi-legisla-
tive proceeding to which the individual
is a party or particlpant;

(4) The correction or amendrent
would viclate a duly enacted statute or
promulgated regulation; or, -

(5) The individual unreascnably has
fatied to comply with the procedural
requirements of this part.

(fy If a reguest is partially granted
and partlally denled, the Privacy Offi-
cer shall follow the appropriate proce-
dures of this section as to the records
within the grant and the records within
the denial.

§4.20 Appeal of initial adverse agency

determination on correction or
amendment.

(a) If a request for correction or
amendment 1s denied inittally under
§4.28, the individual may submit a
written appeal within thirty working
days {l.e., excluding Saturdays, Sun-

"days and legal public holidays) of the
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is submitted by mail, the postmark is
conclusive as to timeliness.

(b) An appeal should be addressed to
the Assistant General Counsel for Ad-
ministration, U.S. Department of Com-
merce, Room 5875, i4th and Constitu-
tion Avenue, NW., Washington, DC
20230. An appeal should include the
words “PRIVACY APPEAL" in capital

letters at the top of the letter and on.

the face of the envelope. An appeal not
addressed and marked as provided here-
in will be so marked hy Department
personnel when it is so identified, and
will he forwarded immediately to the
Assistant General Counsel for Adminis-
tration. An appeal which is not prop-
erly addressed by the individual will
not be deemed to have been ‘‘received”
for purposes of measuring the time pe-
riods in this section until actual re-
celpt by the Assistant General Counsel
for Administration. In each instance
when an appeal s¢ forwarded is re-
celved, the Assistant General Counsel
for Administration shall notify the in-
dividual that his or her appeal was im-
properly addressed and the date on
which the appeal was received at the
proper address.

(c) The individual's appeal shall be
slgned by the individunal, and shall in-
clude a statement of the reasons why
the initial denial is believed tc be in
error, and the Department's control
number assigned to the request. The
Privacy Officer who issued the inittal
denial shall furnish to the Assistant
General Counsel for Admindstration
the record the individual reguests to be
corrected or amended, and all cor-
respondence between the Privacy Offi-
cer and the requester. Although the
foregoing normally will comprise the
entire record on appeal, the Assistant
General Counsel for Administration
may seek any additional information
necessary to ensure that the final de-
termination is fair and equitable and,
in such Instances, disclose the addl-
tional Information to the individual to
the greatest extent possible, and pro-
vide an opportunity for comment
thergon.

{d) No perscnal appearance or hear-
Ing on appeal will be allowed.

(@) The Assistant General Counsel for
Administration shall act upon the ap-
peal and issue a final determination in

15 CFR Subtfitle A (1-1-02 Edition)

writing not later than thirty working
days (l.e., excluding Saturdays, Sun-
days and legal public holidays) from
the date on which the appeal Is re-
celved, except that the Assistant Gen-
eral Counsel for Administration may
extend the thirty days upon deciding
that a fair and equitable review cannot
pe made within that pertod, but only if
the individual 1s advised in writing of
the reason for the extension and the es-
timated date by which a final deter-
mination will issue. The estimated
date should not be later than the six-

. tleth working day after receipt of the
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appeal unless unusual circumstances,
as described In §4.25(a), are met.

() If the appeal is determined in
favor of the Individual, the final deter-
mination shall include the specific cor-
rections or amendments to be made
and a copy thereof shall be transinitted
promptly to the individual and to the
Privacy Officer who issued the initial
denlal. Upon receipt of such final de-
termination, the Privacy Offtcer shall
prompily take the actions set forth in
§4.28(a)2)(1) and (b).

(g) If the appeal is denied, the final
determination shall be transmitted
promptly to the individual and state
the reasons for the denial. The notice
of final determination also shall in-
form the individual that:

(1) The individual has a right under
the Act to flle with the Assistant Gen-
eral Counsel for Administration a con-
clse statement of reasons for dis-
agreeing with the final determination.
The statement ordinarily should not
exceed one page and the Departmment
reserves the right to reject an exces-
slvely lengthy statement. It should
provide the Department control num-
ber asstgned to the request, indicate
the date of the final determination and
be slgned by the indlvidual. The Assist-
ant General Counsel for Administra-
tion shall acknowledge receipt of such
statement and inform the individual of
the date on which it was received;

(2) Any such disagreement statement
submitted by the individual would be
noted in the disputed record, and filed
withit:

(3) The purposes and uses to which
the statement would be put are those
applicable to the record in which it is
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noted, and that a copy of the state-
ment would be provided to persons and
agencies to which the record is dis-
¢losed subsequent to the date of receipt
of such staternent;

(4) The Department would append to
any such disagreement statement a
copy of the final determination or sum-
mary thereof, which also would be pro-
vided to persons and agencies to which
the disagreement statement 1s dis-
closed; and

(6) The individual has a right to judi-
clal review of the final determination
under 5 U.8.C. 552a(g)(1)(A), as limited
by 5 U.8.C. 552a({g)(5).

(h) In making the final determina-
tlon, the Assistant General Counsel for
Administration shall employ the cri-
terla set forth in §4.28(¢) and shall deny
an appeal only on the grounds set forth
in §4.28(e).

(1) If an appeal is partially granted
and partislly denled, the Assistant
General Counsel for Administration
shall follow the appropriate procedures
of this section as to the records within
the grant and the records within the
denial.

(1) Although a copy of the {inal deter-
mination or a summeary thereof will be
treated as part .of the individual's
record for purposes of disclosure in in-
stances where the individual has filed a
disagreement statement, 1t will not be
subject to correction or amendment by
the individual,

(k) The provisions of paragraphs
(2)(1) through {(g)3) of this section sat-
isfy the requirements of 5 U.S.C.
552a.(e)(3).

$4.30 Disclosure of record to person
other than the individual to whom

it pertains.
(a) The Department may disclose a
record pertaining to an individual to a

person other than the individual to -

whom it pertains only in the following
instances:

(1) Upon written request by the indi-
vidual, including authorization under
§4.25(1);

(2) With the prior written consent of
the individual;

(3) To a parent or legal guardian
under 5 U.S.C. 5562a(h);
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(4) When required by the Act and not
covered explicitly by the provisions of
5 U.8.C. 552a(b); and

(6) When permitted under 5 U.S.C.
552a(b)(1) through (12), as follows:3

(1) To those officers and employees of
the agency that maintains the record
who have a need for the record in the
perfoermance of their duties;

(11) Required under 5 U.8.C. 552;

(i1f) For a routine use as defined In 5
U.S.C. b52a{a)T);

(1v) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of Title 13 of
the U.S. Code;

(v) To a requester who has provided
the agency with advance adeguate
written assurance that the record will
he used solely as a statistical research
or reporting record, and the record is
to be transferred in a form that is not
individually identifiable;

(vl To the National Archilves and
Records Administration as a record
that has sufficlent historical or other
value to warrant its continued preser-
vation by the United States Govern-
ment, or for evaluation by the Archi-
vist of the United States, or the des-
ignee of the Archivist, to determine
whether the record has such value;

(vil) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if
the activity 1s anthorized by law, and if
the head of the agency or instrumen-
tality has made a written request to
the agency which maintains the record,
specifying the particular portion de-
sired and the law enforcement activity
for which the record s sought;

(viil) To a person pursuant to a show-
ing of compelling ¢circumstances affect-
ing the health or safety of an Indi-
vidual if upon such disclosure notifica-
tion 1s transmitted to the last Known
address of such Individual :

33 U.5.C. 552b(b)(4) has no application with-
in the Department,
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(ix) To either Heuse of Congress, or,
to the extent of matter within its jurls-
diction, any commitiee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of
any such joint committee;

(x} To the Comptroller General, or
any of his or her authorized representa-
tives, in the course of the performance
of the duties of the General Accounting
Office,

(x1) Pursuant to the order of a court
of competent jurisdiction; or

(x11) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(e).

(b} The situations referred to in para-
graph (a}4) of this section include the
following:

(1) 5 U.B.C. 552a(c)(4) requires dis-
semination of a corrected or amended
record or notation of a disagresment
statement by the Department in cer-
tain circumstances; |

(2) 5 U.S.C. 552a(d) requires disclosure
of records to the individual to whom
they pertain, upon request; and

(3) 5 U.8.C. 552a(g) authorizes c¢ivil
action by an individual and requires
disclosure hy the Department to the
court.

(¢) The Privacy Officer shall make an
acceounting of each disclesure by him of
any record contained in a system of
records in accordance with 5 U.S.C.
852a(¢)(1) and (2). Except for a disclo-
sure made under 5 U.S.C. 552a(bX7), the
Privacy Officer shall make such ac-
counting available to any individual,
insofar as it pertains to that indi-
vidual, upon any request submitted in
accordance with §4.24. The Privacy Of-
ficer shall make reasonable .efforts to
notify any individual when any record
In a system of records Is disclosed to
any person under compulsory legal
process, promptly upon being informed
that such process has become a matier
of public record.

§4.31 Fees.

(a) The only fee to be charged to an
individual under this part is for dupli-
cation of records at the request of the
individual. Components shall charge a
fee for duplication of records under the
Act in the same way In which they
charge a duplication fee under §4.11,
except as provided in this section. Ac-
cordingly, no fee shall be charged or
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collected for: search, retriesval, or re-
view of records; copying at the initia-
tive of the Department without s re-
quest from the individual; transpor-
tation of records; or first-class postage.

{b) The Department shall provide an
Individual one copy of each record cor-
rected or amended pursuant to the in-
dividual's request without charge as
evidence of the correction or amend-
ment.

(¢) As required by the United States
Office of Personnel Management in its
published regulations implementing
the Act, the Department shall charge
no fee for a single copy of a personnel
record covered Ly that agency’s Gov-
ernment-wide published notice of sys-
tems of records.

§4.32 Penalties.

(a) The Act provides, in pertinent
part:

Any person who knowingly and willfully
requests or obtains any record concerning an
individual from an agency uader falae pre-
tenses shall be guilty of a misdemeanor and
fined not more than $§5000. (5 U.S.C.
S52a{1X3N.

(b) A person who falsely or frandu-
lently attempts to obtain records
under the Act also may be subject to
prosecution under such other criminal
statutes as 18 U.S.C. 434, 495 and 1001.

§4.33 General exemptions.

(a) Individuals may not have access
to records maintatned by the Depart-
ment but which were provided by an-
other agency which has determined by
reguiation that such Information is
subject to general exemption under 5
U.S.C. 552a()). If such exempt records
are within a request for access, the De-
partment wlil advise the individual of
their existence and of the name and ad-
dress of the source agency. For any fur-
ther information concerning the record
and the exemption, the individual must
contact that source agency.

(b) The general exemptions deter-
mined to be necessary and proper with
respect to systems of records main-
tained by the Department, including
the parts of each system to be exempt-
ed, the provisions of the Act from -
which they are exempted, and the jus-
tiflcation for the exemption, are as fol-
lows:
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(1) Individuals identified in Ezport
Transactions—COMMERCE/ITA-1. Pur-
suant to 5 U.S8.C. 552a(J)(2), these
records are hereby determined to be ex-
empt from all provisions of the Act, ex-
cept & U.S.C. 552a(b), (cX1) and (2),
(e)(4) (A) through (F), (&) (6), (M), (M),
(10), and (11), and (1). These exemptions
are necessary to ensure the proper
functioning of the law enforcement ac-
tivity, to protect conftdential sources
of Information, to fulfill promises of
confidentiality, to maintain the integ-
rity of the law enfercement process, to
avold premature disclosure of the
knowledge of criminal activity and the
aevidentiary bases of possible enforce-
ment actions, to prevent interference
with law enforcement proceedings, to
avold disclosure of investigative tech-
niques, and to avold endangering law
enforcement personnel. Section 12(c) of
the Export Administration Act of 1979,
as amended, also protects this informa-
tion from disclosure.

{2) Fisheries Law Enforcement Case
Files—COMMERCE/NOAA-5. Purswpant
to 5 U.S.C. 552a(3)(2), these records are
hereby determined to be exempt from
all provisions of the Act, except 5
T.8.C. 552a (b), {c) (1) and (2), (e) (4) (A)
through (F), (&) (), (T, (9), (10), and
{11), and (1). These exemptions are nec-
essary to ensure the proper functioning
of the law enforcement activity, to pro-
tect confidential sources of informa-
tion, to fulfill promises of confiden-
tiality, to prevent interference with
law enforcement proceedings, to avold
the disclosure of investigative tech-
niques, to avold the endangering of law
enforcement personnel, to avold pre-
mature disclosure of the knowledge of
criminal activity and the evidentiary
bases of possible enforcement actions,
and to maintain the integrity of the
law enforcement process.

[6))] Investigative and Inspection
Records—COMMERCE/DEPT-12. Pursu-
ant to 5 U.S.C. 552a(1X(2), these records
are hereby determined to be exempt
from ali provisions of the Act, except 5
U.8.C. 552a (b}, {e) (1) and (2), (e)}4) (A)
through (F), (e) (6 (7, (), (10), and
(11}, and (1). These exemptions are nec-
essary to ensure the proper operation
of the law enforcement activity, to pro-
tect confldential sources of informa-
tion, to fulfill promises of conflden-
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tiality, to prevent interference with
law enforcement proceedings, to aveid
the disclosure of investigative tech-
nigues, to avold the endangering of law
enforcement personnel, to avold pre-
mature disclosure of the knowledge of
criminal activity and the evidentiary
bases of possible enforcement actions,
and to malntain the integrity of the
law enforcement process.

§4.34 Specific exemptions.

{8)(1) Certain systems of records
under the Act that are maintained by
the Department may occasionally con-
taln material subject to b TU.S.C.
552a(K)(1), relating to national defense
and forelgn policy materials. The sys-
tems of records published in the FED-
ERAL REGISTER by the Department that
are within this exemption are:
COMMERCE/ITA-1, COMMERCE/ITA-2,

COMMERCE/ITA-3, COMMERCE/

NOAA-11, COMMERCE/PAT-TM-4,

COMMERCE/MDREPT-12, COMMERCE/

DEPT-13, and COMMERCE/DEPT-14.

{2) The Department hereby asserts a
claim to exemption of such materials
wherever they might appear in such
systems of records, or any systems of
records, at present or in the future.
The materials would be exempt from 5
U.S.C. 852a (¢)(3), (d), (eX1), ()9 (@),
(H), and (1), and (f), hecause the mate-
rials are required by Executive order to
be Kept secret in the interest of the na-
tional defense and foreign policy.

(b) The specific exemptions deter-
mined to be necessary and proper with
respect to systems of records main-
tained by the Department, including
the parts of each system Lo be exempt-
ed, the provisions of the Act from
which they are exempted, and the jus-
tification for the exemption, are as fol-
lows:

(1) Exempt under 5 U.S.C. 552a(kX1).
The systems of records exempt here-
under appear in paragraph (a) of this
section. The clalms for exemption of
COMMERCE/DEPT-12, COMMERCE/
ITA-1, and COMMERCE/MNOAA-1] under
this paragraph are subject to the condi-
tion that the general exemption
c¢laimed in §4.33(b)3) 1s held to be in-
valid.

(2X1) Exempt under 5 U.S.C.
5522(k)(2). The systems of records ex-
empt (some only conditionally), the
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sections of the Act from which exempt-
ed, and the reasons therefor are as fol-
lows:

(A) Individuals identifled in Export
Administration compliance pro-
ceadings or Investigations—COM-
MERCEATA-}, but only on - -condition
that the general exemption claimed in
§4.33(b)(1) 1s held to be invalid;

(B) Individuals involved 1n export
transactions—COMMERCE/TTA-2;

{C) Fisheries Law Enforcement Case
Files—COMMERCE/NOAA-11, but only
on condition that the general exemp-
tion claimed in §4.33(b)2) 1s held to be
invalid;

(D) Investigative and Inspection
Records—COMMERCE/DEPT-12, but
only on condition that the general ex-
emption claimed in §4.33(bX3) is held to
be invalid,

(E) Investigative Records—Persons
Within the Investigative Jurisdiction
of the Department—COMMERCE/
DEPT-13;

(F) Litigation, Claims and Adminis-
trative Proceeding Records— COM-
MERCE/DEPT-14; and

(11) The foregolng are exempted from
5 U.5.C. 562a {(¢)3), (d), (e)1), (e)(d)E&),
(H), and (I), and (f). The reasons for as-
serting the exemption are to prevent
subjects of investigation from frus-
trating the investigatory process; to
ensure the proper functioning and in-
tegrity of law enforcement activities;
to prevent disclosure of investigative
techniques; to maintain the ability to
obtaln necessary information; to fuifill
commitments made to sources to pro-
tect thelr identities and the confiden-
tlality of information; and to avoid en-
dangering these sources and law en-
forcement personnel. Speclal note 1is
taken that the proviso clause in this
exemption Iimports due process and
procedural protections for the indi-
vidual. The existence and general char-
acter of the information exempted
shall be made known to the individual
to whom 1t pertains.

{(3)(1) Exempt ander 5 U.S.C, 552a(K)
(4). The systems of records exempt, the
sections of the Act from which exempt-
ed, and the reasons therefor are as fol-
lows:

(A) Agriculture Census Records for
1974 and 1978—COMMERCE/CENSUS-1;

15 CFR Subtitle A (1-1-02 Edition)

(B) Individual and Household Statis-
tical Surveys and Special Census Stud-
1es Records— COMMERCE/CENSUS-3;

{C) Minority-Owned Business Enter-
prises Survey Records— COMMERCE/
CENSUSH4;

(D) Population and Housing Census
Records of the 1960 and Subsequent
Censuses—COMMERCE/ CENSUS-5;

(E) Popunlaticn Census Personal Serv-
ice Records for 1900 and All Subsequent
Decenntal Censuses—COMMERCE/CEN-
SUS-6; and

(F) Speclal Censuses of Population
Conducted for State and Local Govern-
ment—COMMZEIRCE/CENSUS-7.

@) Statistical Administrative
Records Systemn—COMMERCE/CEN-
SUSs-8.

(1) The foregolng are exempted from
5 U.5.C. 552a(e)(3), (d), (e)(1), (eX4) Q)
(H), and (I), and (f). The reasons for as-
serting the exemption are to comply
with the prescription of Title 13 of the

. United States Code, espectally sectlons

b4

8 and 9 relating to prohibitions against
disclosure, and to avold needless con-
sideration of these records whose sole
statistical use comports fully with a
kasic purpose of the Act, namely, that
no adverse determinations are made
from these records as to any identifi-
able individual.

(4Y(1) Exempt under 5§ TU.S.C.
552a(K)(5). The systems of records ex-
empt (some only conditionally), the
sections of the Act from which exempt-
ed, and the reasons therefor are as foi-
lows:

(A) Applications to U.S. Merchant
Marine Academy (USMMA)—COM-
MERCE/MA-1;

(B) USMMA Midshipman Medical
Flles—COMMERCE/MA-17;

(C) USMMA Midshipman Personnel
Filles—COMMERCEMA-18;

(D) USMMA Non-Appropriated fund
Employees—COMMERCE/MA-19;

(E) Applicants for the NOAA Corps—
COMMERCE/NOAA-4;

(¥Fy Commissioned Officer Official
Personnel Folders—COMMERCE/
NOAA-T,;

(G) Conflict of Interest Records, Ap-
pointed Officlals—COMMERCE/DEPT-
3
(H) Investigative and Inspection
Records—COMMERCE/DEPT-12, but
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only on condition that the general ex-
emption claimed in §4.33(b)(3) is held to
be invalid;

(D Investigative Records—Persons
Within the Investigative Jurisdiction
of the Department—COMMERCE/
DEPT-13; and

(J) Litigation, Claims, and Adminis-
trative Proceeding Records— COM-
MERCE/DEPT-14,

(11) The foregoing are exempted from
5 U.8.C. 852a (c)}(3), (d), (e)(1), (e¥d) (&),
(H), and (I), and (f). The Teasons for as-
serting the exemption are to maintain
the ability to obtain candid and nec-
essary Information, to fulfill commit-
ments made to sources to protect the
confldentiality of information, to aveld
endangering these sources and, uiti-
mately, to facilitate proper selection
or continuance of the hest applicants
or persons for a given position or con-
tract. Special note 1s made of the 1imi-
tation on the extent to which this ex-
emption may be asserted. The exist-
ence and general character of the infor-
mation exempted will be made known
to the Individual to whom 1t pertalns.

(¢) At the present time, the Depart-
ment ¢laims no exemption under 5
U.S8.C. 552a.(K) (3), (6) and (7).

APPENDIX A TO PART 4+—FREEDOM OF IN-
FORMATION PUBLIC INSPECTION Fa-
CILITIES, AND ADDRESSES FOR RE-
QUESTS FOR RECORDS UNDER THE
FREEDOM OF INFORMATION ACT AND
PRIVACY ACT, AND REQUESTS FOR
CORRECTION OR AMENDMENT UNDER
THE PRIVACY ACT

Each address 1isted below is the respective
component’s malling address for receipt and
processing of requests for records under the
Freedom of Information Act and Privacy
Act, for reguests for correction or amend-
ment ander the Privacy Act and, unless oth-
erwise noted, ite public inspection facility
for records avallable to the public under the
Freedom of Information Act, Requests
should be addressed to the component the re-
quester knows or has reason to belisve has
possession of, control over, or primary con-
cern with the records sought. Otherwise, re-
quests shonld be addressed to the Central
Reference and Records Inspection Facility.
The telephone number for each component is
included after its addreass, Public inspection
facilities are cpen to the public Monday
through Friday {excluding Saturdays, Sun-
days, and legal public holidays) between 9
am. and 4 p.m. local time of the facility at
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isgne, Certain public inspection facility
records of components are also avallable
electronically through the Department's
“FOIA Home Page' link found at the De-
partment’s World Wide Web site (hitp#
winw.doc.gov)), as described in §4.2(h). The
Departmental Freedom of Information Offi-
cer is authorized to revise this appendix to
reflect changes In the information contalned
in it. Any such revisions shall be posted at
the Department’s “FOIA Home Page' link
found at the Department’s World Wide Web
site (hitp/Aamow.doc.gov).

(1) Department of Commerce Freedom of.

Information Central Reference and Records
Inspection Facility, U.S. Department of
Commerce, Room 6022, 14th and Constitution
Avenue, NW, Washington, DC 20230; (202) 492
4115, Thie facility serves the Office of the
Secretary, all other components of the De-
partment not identified below, and those
components identified below that do not
have separate public inspection facilities,

(2) Bureau of the Censeus, Policy Office,
U.5. Department of Commerce, Federal
Building 3, Room 2430, Suitland, Maryland
20233; (301) 457-2520. This agency maintains a
separate public inspection facility in Room
2455, Federal Building 3, Sultland, Maryland
20233.

{3) Bureau of Economic Analysis/Econom-
ice and Statistics Adminietration, Office of
the Under Secretary for Economic Affairs,
Department of Commerce, Room 4836, 14th
and Constitution Avenue, NW, Washington,
BC 20230; (202) 482-3308. This component does
not maintain a separate public inspection fa-
cility.

(4) Bureau of BExport Administration, Office
of Administration, U.8. Department of Com-
merce, Room 6883, 14th and Constitution Av-
enue, NW, Washington, DC 20230; (202) 482-
0500. This component does not maintain a
separate public inspection facllity.

{5) Economic Development Administration,
Office of the Chief Counsel, U.8. Department.
of Commerce, Room 7005, 14th and Constitu-
tion Avenue, NW, Washington, DC 20230; (202)
482-4687. Regional EDA offices (none of the
following regional EDA offices maintains a
saparate public inspection facility):

(i) Philadelphia Regional Office, EDA, U.S.
Department of Commerce, Curtis Center,
Suite 140 South, Independence Square West,
Philadelphia, Pennsylvania 19108; (215) 597~
7896,

(ii) Atlanta Regional Office, EDA, U.S. De-
partment of Commerce, 401 West Peachtree
Street, NW, Suite 1820, Atlanta, GA 30308;
(404) T30-3006.

(iiil) Denver Regional Office, EDA, U.S. De-
partment of Commerce, Room 670, 1244 Speer
Boulevard, Denver, Colorado 80204; (303) 844-
4716.

(iv) Chicago Reglonal Office, EDA, U.S, De-
partment of Commerce, 111 North Canal
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Strest, Suite 855, Chicago, IL 60606; (312) 353~
8580,

(v) Seattle Regional Office, EDA, U.S. De-
partment of Commerce, Jackson Federal
Building, Room 1856, 515 Second Avenue, Se-
attle WA 98174; (208) 220-7701,

(vl) Austin Regional QOffiee, EDA, U.S. De-
partment of Commerce, 327 Congress Avenue,
Suite 200, Austin, Texas 78701; (512) 381-B169,

{6) International Trade Administration, Of-
fice of Organization and Management Sup-
port, U.S, Department of Commerce, Room
4001, 14th and Constitution Avenue, NW,
Washington, DC 20230; (202) 482-3032.

(7) Minority Business Devealopment Agen-
¢y, Data Resources Division, U.S, Depart-
ment of Commerce, Room 5084, 14th and Con-
stitution Avenue, NW, Washington, DC.20230;
(202) 482-2025. This agency does not maintain
& separate public inepection facility.

{8) National Imstitute of Standards and
Technology, Management and Organization
Divislon, Administration Building, Room
AS525, 100 Bureau Drive, Galthersburg, Mary-
land 20899; (301) 975-4054. This agency main-
tains a separate public inspection facility in
Room E-106, Administration Building, Gai-
thersburg, Maryland.

(%) National Oceanic and Atmospheric Ad-
ministration, Public Reference Facility
(OFAx2) 1315 East West Highway (SSMCB3),
Room 10730, Silver Spring, Maryland 20010;
(301} T13-3540,

(10) National Technical Information Serv-
tce, Office of Administration, 5285 Port Royal
Road, Springfield, Virginia 22161: (703) 605-
6448, This agency does not maintaln a sepa-
rate public inspection facility.

(11) National Telecommunicationg and In-
formation Administration, Office of the
Chief Counsel, U.S. Department of Com-
merce, Room 4713, 14th and Constitation Av-
enue, NW, Washington, DC 20230; (202) 482-
1816. This component does not maintain a
geparate public inspeation facility. -

{12) Office of Inepector General, Counsel to
the Inspector General, U.S. Department of
Commerce, Room 7892, 14th and Constitution
Avenue, NW, Washington, DC 20230; (202) 482~
5892, This component does not maintain a
separate public inspection facility,

(13) Technology Administration, Office of
the Under Secretary, U.5. Department of
Commerce, Room 4835, 14th and Constitution
Avenue, NW, Washington, DO 20230; (202) 482—
1984. This component does not maintain a
separate public inepection facility.
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APPENDIX B TO PART 4— OFFICIALS AU-
THORIZED T¢ DENY REQUESTS FOR
RECORDE UNDER THE FREEDOM OF
INFORMATION ACT, AND REQUESTS
FOR RECORDE AND REQUESTS FOR
CORRECTION OR AMENDMENT UNDER -
THE PRIVACY ACT

The officials of the Department listed
below and their superiors have authority,
with respect to the records for which each is
responsible, to deny requests for records
under the FOIA,! and requests for records
and requests for correction or amerdment
unier the PA, In addition, the Departmental
Freedom of Information Officer and the
Freedom of Information Officer for the Office
of the Secretary have the foregoing FOIA
and PA denial authority for all records of
the Department, and the Departmental Free-
dom of Information officer is authorized to
sesign that anthority, on a ocass-by-case
basis c¢nly, to any of the officials listed
below, if the records reaponsive to a reguest
include records for which more than one offi-
clal listed below is responsible. The Depart-
mental Freedom of Information Officer is au-
thorized to revise thie appendix to reflect
changes in designation of dental officials.
Any such revisions shall be posted at the De-
partment’s “FOIA Home Page” link found at
the Department’s World Wide Web site (htip/
Aunmw.doc.gov).

OFFICE OF THE SECRETARY

Office of the Secretary: Executive Secretary;
Freedom of Information Officer

Office of Business Liaison: Director

Office of Public Affairs: Director; Deputy Di-
rector; Press Secretary; Deputy Press Sec-
retary

Asgistant Secretary {for Legislative and
Intergovernmental Affairs; Deputy Assist-
ant, Secretary for Legislative and Intergov-
eromental Affairs

ffice of the Inspector General; Counsel to the
Inspector General; Deputy Counsel to the
Inspector General

Office of the General Counsel: Deputy General
Counsel; Assistant General Counsel for Ad-
ministration

Office of Executive Support: Director

1The foregoing officials have sole author-
ity under §4.7(b) to deny requests for records
in any respect, including, for exampie, deny-
ing requests for reduction or waiver of fees,
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ASSISTANT SECRETARY FOR ADMINISTRATICN

Office of Civil Rights: Director

Cffice of RBudget; Director

Office of Management and Organization: Direc-
tor

Office of Chief Information Officer: Director

Office of Executive Budgeting and Assistance
Management: Director

Office of Executive Assistance Management. Di-
rector; Grants Officer

Departmental Freedom of Information Offi-
cer,
Office of Financial Management: Director
Office of Human Resources Management: Di-

rector; Deputy Director.

Office of Administrative Services: Director

Office of Security: Director, Deputy Director

Office of Acguisition Management: Director

Office of Acquisition Services: Director

Office of Small and Disadvantaged Business
Utilization: Director

BUREAU OF EXPORT ADMINISTRATION

Under Secretary

Deputy Under Secretary

Director, Office of Administration

Diractor, Office of Planning, Evaluation and
Management

Asaistant Secretary for Export Administra-
tion

Deputy Assistant Secretary for Export Ad-
ministration

Director, Office of Strategic Industries and
Economic Security

Director, Office of Nonproliferation Controls
and Treaty Compliance

Director, Office of Strategic Trade and For-
eign Policy Controls

Director, Office of Exporter Services

Asslstant Secretary for Export Enforcement

Deputy Assistant Secretary for Export En-
forcement

Director, Office of Export Enforcement

Director, Office of Enforcement Analysis

Director, Office of Antiboycott Compliance

ECONOMICS AND STATISTICS ADMINISTRATION

Office of Administration: Director
Bureau of Economic Analysis: Director
Bureau of the Census: Chief, Policy Office

EconoMIC DEVELOPMENT ADMINISTRATION
Freedom of Information Officer

INTERNATIONAL TRADE ADMINISTRATION

Under Secretary for International Trade

Deputy Under Secretary for International
Trade

Counaelor to the Department

Director, Trade Promotion Cocordinating
Commities Secretariat

Director, Office of Public Affairs

Director, Cifice of Legislative and Intergov-
emmental Affairs
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Administration

Chief Financial Officer and Director of Ad-
ministration

Director, Office of Organization and Manage-
ment Support

Diractor, Office of Human Resources Man-
agement

Director, Office of Information Resources
Management

ITA Freedom of Information Oificer

Import Administration

Assistant Secretary for Import Administra-
tion

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Enforcement I

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Enforcement I

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Enforcement II

Director for Policy and Analysis

Director, Office of Policy

Director, Office of Accounting

Director, Central Records Unit

Diregtor, Forelgn Trade Zones Staff

Director, Statutory Import Programs Staff

Director, Office of Antidumping . Counter-
vailing Duty Enforcement 1

Director, Office of Antidumping Counter-
vailing Doty Enforcement I1

Director, Office of Antidumping Counter-
vailing Duty Enforcement ITT

Director, Qffice of Antidemping Counter-
vailing Duty Enforcement IV

Director, Qffice of Antidumping Counter-
vailing Duty Enforcement vV

Director, Office of Antidumping Counter-
vailing Duty Enforcement VI

Director, Qffice of Antidumping Counter-
vailing Duty Enforcement VII

Director, Office of Antidumping Counter-
vailing Duty Enforcement VIII

Director, Office of Antidumping Counter-
vailing Duty Enforcement IX

Market Access and Compliance

Assistant Secretary for Market Access and
Compliance

Deputy Assistant Secretary for Agreements
Compliance

Deputy Assistant Secretary for the Middle
East and North Africa

Deputy Assistant Secretary for Europe

Deputy Assistant Secretary for the Western
Hemisphere

Deputy Assistant Secretary for Asia and the
Pacific

Deputy Assiatant Secratary for Africa

Director, Office of Policy Coordination

Director, Office of Multilateral Affairs

Director, Trade Compliance Center

Director, Office of the Middle East and North
Africa .

Director, Office of European Union and Re-
glopal Affairs
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Director, Office of Eastern Europe, Russia
and Independent States

Dirsctor, Office of Latin America and the
Caribbean

Director, Office of NAFTA and Inter-Amer-
ican Affairs

Director, Office of China Economic Area

Director, Office of the Pacific Rasin

Director, Office of South Asiz and Oceania

Director, Office of Japan

Director, Office of Africa

Trade Development

Assistant Secretary for Trade Development

Dopusy Assistant Secretary for Transpor-
tation and Technology Industries

Deputy Assistant Secretary for Textiles, Ap-
parel and Consumer Goods Industries

Deputy Assistant Secretary for Service In-
dustries and Finance

Deputy Assistant Secretary for Basic Indus-
tries

Deputy Assistant Secretary for Information
Technology Industries

Deputy Assistant Secretary for Environ-
mental Technologies Induatries

Deputy Assistant Secretary for Tourism In-
dustries

Director, Office of Export Promotion Coordi-
nation

Director, Trade Information Center

Director, Office of Trade and Economic Anal-
yais

Director, Advocacy Center

Director, Office of Planning, Coordination
and Resource Management

Director, Office of Aerospace

Director, Office of Automotive Affairs

Direetor, Office of Microelectronics, Medical
Equipment and Instrementation

Director, Office of Textiles and Apparel

Director, Office of Consumer Goods

Director, Office of Environmental Tech-
noiogies

Director, Office of Export Trading Company
Affairs

Director, Office of Finance

Director, Office of Service Industriss

Director, Office of Metals, Materials and
Chemicais

Director, Office of Energy, Infrastracture
and Machinery

Director, Office of Electronic Commerce

Director, Office of Information Technologies

Directoy, Office of Telecommunications
Technologies

U.S. and Foreign Commercial Service

Assistant Secretary and Director General
Deputy Director General

Deputy Assistant Secretary for Inter-

national Operationa
Deputy Assistant Secretary for Export Pro-
motion Services .
Deputy Assistant Secretary for Domestic Op-
erations
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Director, Office of Information Systems

Director, Office of Planning

Director, Office of Foreign Service Human
Resources

Director for Europe

Director for Western Hemisphere

Director for East Asia and the Pacific

Director, Multilateral Development Bank.
Operations

Director, Office of Public/Private Initiatives

Director, Office of Export Information and
Marketing Services

Director, Office of QOperations

MINQRITY BUSINESS DEVELOPMENT
ADMINISTRATION

Fresdom of Information Officer

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

Under Secretary

Assistant Secretary

Director, Office of Public and Constituent
Affairs

Director, Office of Marine and Aviation Op-
erations

General Counsel

Asgistant Administrator for Ocean Services
and Coastal Zone Management

Assistant Administrator for Fisheries

Assistant Administrator for Weather Serv-
ices

Assistant Administrator for Sateilite and In-
formation Services

Asslstant Administrator for Oceanic and At-
mosphetic Research

Office of Finance and Administration: Chief
Financial Officer/Chief Administrative Of-
ficer

Director, Acquisition and Grants Office

Director, Systems Acquisition Office

Director, Human Resources Management Of-
fice

Director, Office of Finance

Director, Budget Office

Dire¢tor, Facilities Office

Director, Information Systems Management
Office

Director, Eastern Administrative Suppors
Center

Director, Central Administrative Support
Center

Director, Mountain Administrative Support
Center

Director, Western Administrative Support
Centar

Freedom of Information Officer

NATIONAL TELECOMMUNICATIONS AND
INFORMATION ADMINISTRATION

Deputy Assistant Secretary
Chief Counsel
Deputy Chief Counsel

TECHNOLOGY ADMINISTRATION
Under Secretary for Technology
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Deputy Under Secretary for Technology cer/Aesociate Director for Finance and Ad-
Assistant Secretary for Technology Policy ministration.

Chief Counsel

Deputy Chief Counsel APPENDIX C TO PART 4—SYSTEMS OF
Senior Counsel for Internet Technology REcorDs NOTICED BY OTHER FED-

National Institute of Standards and Techk-
nology: Director for Administration and

Chief Pinancia! Officer; Chief, Management RECORDS OF THE DEPARTMENT AND

and Organization Division; NIST Counsel, APPLICABILITY OF THIS PART THERE-
National Technical Information Service: Direc- TO '

tor; Deputy Director; Chief Financlal Offi- .

Categoly of records Qthar Federal Agency
Eoderal Parsonnel Records Otfice of Personnel Managemanl.t
Federal Employas Compensation Act Program Program Department of Labor.2
Equal Employment Opportunity Appeal Complai Equal Employment Opportunity Com-
migsion.?

Formal Complaints/Appaals of Advarse Personnel Actior Mait Systems Protection Board.*

1 The provisions of this part do not apply to these records coverad by notices of systems of records published by the Office of
Personnal M. t for all | LRy ions of OPM alone

o 0 appiy.
IThe provisicns of this part applgsonly Initialty to these records wvorocrﬁynnllcaa of systems of recands published by the U.S,
Depariment of Laber for all agencies. The regulations of that D attach at the point of any danlal jor access or for cor-
raction or amendment

3Tha provisions of this cpan do hot npplr to these records covered by nolices of syslems of recomds publishad by tha Equal
Employmant Opportunity Commission for all agencies. The mgulatiens of the Commission alona apply. i .

4The provisions of thls pant do nat apply (o thase mcords covarsd by notces of systems of meonds published by the Marit
Systams Pratection Board for all agenciés. Tha regulations of tha Board alcna apply,

PART 40—CLASSIFICATION, DE- classification shall be applied only to
CLASSlFICATION, AND PUBLIC protect the national security.
AVAILABILITY OF NATIONAL SE- 5452 Deputy Assistant Secretary for

CURITY INFORMATION Security.
The Deputy Assistant Secretary for
:5:‘;- Genoral Securlty (DAS) is responsible for im-
.. ne -
1a.2 Deputy Assistant Secretary for Secu- plementing E.0. 12958 and this part.
rity. §4a.3 Classification levels.

4a.3 Classification levels, ;
404 Classification authority. Information may be classified as na-

tional security information by a des-

4a.5 Duration of classification.
4a.8 Ge;tra.l. ignated original classifier of the De-
4a.7 Mandatory review for declassification. ~ Partment if it is determined that the
48.8 Aceess to classified information by in- INfOrmation concerns one or more of
dividueals outside the Government. the categories described in §1.5 of E.O.
AUTHORITY: E.O, 12058: 47 FR 1487, April 6, 12958. The. levels established by E.O.
1982; 47 FR 15557, April 12, 1082 12958 (Top Secret, Secret, and Confiden-
' ' ' : tial) are the only terms that may be
SOURCE: 66 FR 65650, Dec. 20, 2001, unless applied to national security informa-

otherwise noted. tion. Except as provided by Statute, no
dal Ge 1 other terms shall be used within the
§4a. neral. Department for the three classification

Executive Order 12958 provides the levels.

only basis for classifying Information . 3 .

within the Department of Commerce 34a4 Classification authority.
(Department), except as provided in the Authority to orlginally classify in-
Atomic Energy Act of 1954, as amend- formation as Secret or Confidential
ed. The Department's policy is t0 make may be exercised only by the Secretary
information concerning 1ts activities of Commerce and by officlals to whom
avallable to the public, consistent with such authority 1s specifically dele-

the need to protect the naticnal de- gated. No officlal of the Department is -

fense and forelgn relaticns of the -authorized to originally classify inior-
United States. Accordingly, security mation as Top Secret.
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DEPARTMENT ADMINISTRATIVE ORDER 205-12 - PUBLIC INFORMATION

Section 1. Purpose

.01 This order, and the rules and other materials which implement it, are designed to carry out the
responsibilities of the Department of Commerce under the Freedom of Information Act, as amended (5
U.S.C. 552), hereinafter referred to as 'the Act.’ 02. This revision updates and clarifies the provisions of the
order (dated June 29, 1967) which it supersedes, in light of the amendments to the Act which become
effective February 19, 1975. Section 7, ‘Compulsory Process Requesting Documents or Testimony'
contained in the superseded order, is now found in Department Administrative Order 218-5, to be published
separately in the Federal Register.

Section 2. Authorities

This order is issued pursuant to the Act: 5 U.S.C. 553; 5 U.S.C. 301; Reorganization Plan No. 5 of 1950;
and other authority vested by law in the Secretary applicable to the dissemination of records and other
information of the Department and charges for services related thereto.

Section 3. Policies

.01 The Department of Commerece, in fulfilling its statutory missions to foster, promote and develop the
foreign and domestic commerce of the United States and to administer the specific programs entrusled to
it, regularly develops, collects, analyzes, and disseminates facts, statistics, consensus, charts, scientific
findings, technology, and other information, and performs other services, in order to assist the business
community and other segments of the public, according to their needs and interest. This information which
the Department develops, collates, and disseminales is generally made readily available, either without
charge or by purchase, to the affected persons and to anyone ¢lse who may be interested, through
publications, reprints of regulations {by subscription or otherwise), press releases, special reports,
correspondence and personal interviews or conferences with staff, speeches, and other media. It is the
policy of the Department to continue its regular practices of disseminating information to the public
prepared as a part of its program responsibilities, to the fullest extent legally permissible and economically
feasible, and to continue to handle public requests for such information (which may include records) in the
usual manner through its regular facilities and channels, as distinguished from those requests for records
subject to 5 U.8.C. 552(a)(3) which are to be made and handled in accord with the rules established in and
pursuant to subsections 5.03 and 5.04 of this order. In carrying out this policy, the officials designated in
subsection 4.01 of this order shall:

(a) Establish and continue an effective program of communicating to the public the useful information
obtained or developed in the fulfillment of their organizational missions;

(b) publicize the availability of such informational materials in their rules or by other practical means so
that the public shall utilize the regular informational programs of the Department, rather than resorting to
the formal procedures for requesting records established pursuant to 5 U.8.C. 552(a}(3); and

(c) insure that any such information which is given to individuals or special groups shall also be made
available to the general public in accord with subsections 5.01 and 5.02 of this order, when and to the
extent such information is subject to publication or inspection under 5 U.S.C. 552(a)(1), (2). or (5).

.02 Officials responsible for determining, in accord with the Act and this order:

(a) What materials are to be published in the Federal Register;

{b) What and how materials are to be made available for public inspection and copying, including indexing;
and

{c) What and how records which are requested are to be made available; shall, where discretion exists in
making such determinations, take an affirmative and constructive view of the requirements of the Act.
Accordingly, in making rles and specific determinations, they shall among other factors;

(1) Provide such information to the affected public as well as enable it to deal effectively and
knowledgeably with their organizations;

(2) keep within the limits of demonstrable need the use of the legal authorities which permit the
withholding of information and records;

(3) apply principles of equal treatment to requests for records;

(4) consider disclosure to be the rule rather than the exception;

(5) consider the public convenience as well as the efficient conduct of their organizations’ business;

(6) act in a timely manner; and

(7) be guided by materials prepared by the Department of Justice and the Office of General Counsel of the
Department, and by applicable court decisions.
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Section 4. Delegation of authority

.01 The Secretary of Commerce is responsible for the effective administration of the Act and other laws
applicable to the dissemination of records and other information of the Department. Aside from the
Secretary's retaining authority for his immediate office, or as he otherwise may act, authority is hereby
delegated to the following officials of the Department to decide initially whether or not to make publicly
available records and other information subject to the Act which are in the possession of their
organizations, in accord with the provisions of the Act, this order and rules supplementing it, other
applicable law, and as may be otherwise provided by the Secretary:

a. Secretarial Officers, for their respective offices and for the Department staff units reporting to them (as
defined in Department Organization Order 1-1, 'Mission and Organization of the Department of
Commerce' (35 FR 19704, December 27, 1970)), as amended.

b. Heads of operating units of the Department (as defined in Department Organization Order 1-1).

.02 Although the officials having authority under subsection 4.01 of this section may permit employees
within their organizations to make records and information publicly available under the Act, they shall
redelegate authority initially to deny such records and information only to a limited number of officers or
employees under them without power of further redelegation.

.03 The authority to make final decisions on appeal of initially denied requests for records is hereby
delegated to the General Counsel of the Department without power of further redelegation.

.04 The General Counsel of the Department, and his designees, shall provide legal services to enable the
officials designated in subsections 4.01 and 4.02 of this section to discharge their respective duties and
responsibilities under and pursuant to this order, and shall make legal interpretations of questions arising
thereunder. The General Counsel shall also act as the focal point within the Department for consultation or
other communication with the Department of Justice with respect to any actions to be taken in connection
with the Act, this order, and rules implementing it.

.05 Program officials shall provide all support and assistance necessary to enable the General Counsel to
perform the functions delegated in this order. This shall include (i) keeping the Office of the General

. Counsel informed of Freedom of Information Act requests received by the unit; (ii) providing prompt
responses to Office of the General Counsel instructions, or requests for assistance; (iii) as requested, o
allowing the Office of the General Counsel access to relevant records; and (iv) promptly consulting with {
the Office of the General Counsel regarding any legal issues which arise during the processing of a request. ot
b. The Office of the Inspector General shall comply with the provisions of this order except that the Office
of the Inspector General need not allow the Office of the General Counsel access to records to the extent
that {i) information contained therein might reveal the identity of a confidential source, or (ii) the Inspector
General determines that disclosure to Office of the General Counse! would interfere with an audit,
investigation, or prosecution,

Section 5. Functions and responsibilities

.01 Publication in the Federal Register (5 U.S.C. 552(a)(1) of the Act). a. The following information of the
Department and its component organizations shall be separately stated and currently published in the
Federal Register for the guidance of the public.

1. Descriptions of the central and field organizations and the established places at which, the employees
(and in the case of a uniformed service, the members) from whom, and the methods whereby, the public
may secure information, make submittals or request, or obtain decisions;

2. Statements of the general course and method by which functions are channeled and determined,
including the nature and requirements of all formal and informal procedures available;

3. Rules of procedure, descriptions of forms available or the places at which forms may be obtained, and
instructions as to the scope and contents of all papers, reports, or examinations;

4. Substantive rules of general applicability adopted as authorized by law, and statements of general policy
or interpretations of general applicability formulated and adopted by their agencies; and

5. Each amendment, revision, or repeal of the foregoing.

b. The information contained in paragraph 5.01a of this subsection shall be published in the Federal
Register in the form of or included in:

1. Department Crganization Orders, including any supplements and appendices thereto. The Assistant
Secretary for Administration shall cause such materials to be published in the Federal Register, The
Department Organization Orders and their supplements and appendices contain, among other information,
the descriptions of the various organizations, the descriptions of the various organizations of the
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Department, and in many instances the other information indicated in subparagraphs 5.01a.1 and 2. of this
subsection.

2. Department Administrative Orders, including any supplements or appendices thereto.

3. Other Office of the Secretary or operating unit directives.

4. Rules and orders contained in the various Titles of the Code of Federal Regulations assigned to the
Office of the Secretary and to the operating units of the Department.

5. General notices.

6. Other forms of publications when incorporated by reference in the Federal Register with the approval of
the Director of the Federal Register. '

c. Officials responsible for determining what materials are to be submitted for publication in the Federal
Register purswant to 5 U.S.C. 552(¢a)(1) shall consider, among other factors, in making such determinations:
1. That those matters which fall within one or more of the exemptions contained in 5 U.S.C. 552(b) need
not be published. However, it may be decided, in accord with subsection 3.02 of this order, that publication
even of such matters should in some instances and respects be made.

2. That matters which are reasonably available to the class of persons affected thereby and which have been
or are to be incorporated by reference in the Federal Register with the approval of the Director of the
Federal Register are deemed to be published in the Federal Register, In such cases, the standards and
procedures for incorporation by reference established by the Director of the Federal Register (See | CFR
Part 51; 37 FR 236014, November 4, 1972) shall be followed.

3. That matters Lo which members of the public do not have (o resort or by which they are not 1o be
adversely affected, or which do not impose burdens, obligations, conditions, or limitations upon persons
affected, need not be published in the Federal Register under 5 U.S.C. 552(a)(1). However, the policy
considerations expressed in subsection 3.02 of this order may in certain instances suggest the publication of
such matters.

4. That no person shall in any manner be required to resort to or be adversely affected by any matter
required to be published in the Federal Register under 5 U.S.C. 552(a)(1) when it is not so published.
However, actual and timely notice given to such a person having such actual notice is equally bound as one
having constructive notice by Federal Register publication. Nevertheless, such actual notice should as a
matter of policy be in addition to, rather than instead of, publication.

5. That "currently publish’ as provided in 5 U.S.C. 552(a)(1} means promptly at the time that the action
occurs,

02 Availability of materials for inspection and copying; indexing (5 U.S.C. 552(a)(2) and {5) of the Act).
a. The head of each operating unit of the Department shall for his unit, and the Assistant Secretary for
Administration shall for the officials, officers and units referred to in paragraph 4.01a. of this order, in
accordance with rules which they shall cause to be published in the Federal Register, make available for
public inspection and copying the following materials, unless such materials are promptly published and
copies offered for sale:

1. Final opinion (including concurring and dissenting opinions), as well as orders, made in the adjudication
of cases.

2. Those statements of policy and interpretations which have been adopted by the agency and are not
published in the Federal Register.

3. Administrative staff manuals and instructions to staff that affect a member of the public.

4. Where applicable, a record of the final votes of each member of an agency in every proceeding when the
agency has more than one number. (The terms 'agency proceeding' and 'agency’ are defined in 5 U.S.C.
551, as amended by § U.S.C. 552(e).

5. An index, currently maintained, which provides identifying information for the public as to any matter
(a) which has been issued, adopted, or promulgated since July 4, 1967, and

(b) which is required to be made available or published pursuant to 5 U.S.C. 552(a)(2). It is hereby
determined, subject to subsequent redetermination by the Assistant Secretary for Administration pursuant
to changed circumstances, that it is unnecessary and impracticable to publish quarterly or more frequently
and distribute (by sale or otherwise) copies of each such index and supplements thereto. Copies of such
indexes shall be provided upon request at a cost not to exceed the direct cost of duplication.

b. The rules published in the Federal Registér under paragraph 5.02a of this subsection shall include
provisions for the time, place, copying fees, and any procedures applicable to making such materials
available at facilities or otherwise for public inspection and copying.
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¢. The Assistant Secretary for Administration shall establish and maintain a centralized public reference
facility for the inspection and copying of materials subject to 5 U.5.C. 552(a)(2) and (5). The head of an
operating unit may, with the approval of the Assistant Seeretary for Administration, establish for this
organization a separate place for making the materials subject to 5 U.S.C. 552(a)(2) and (5) available to the
public for inspection and copying, and publish appropriate rules applicable thereto approved by the
Assistant Secretary for Administration,
d. The officials responsible for determining the materials to be available for public inspection and copying
under paragraph 5.02a of this subsection shall consider, among other factors, in promulgating the published
rules or in making such determinations:
1. That those matters which fall within one or more of the exemptions contained in 5 U.5.C 552(b) are not
required to be made available. Nonetheless; they may be made available in any particular respect if it is
determined that this would better serve the public interest.
2. That they may, to the extent required to prevent a clearly unwarranted invasion of personal privacy,
delete identifying details from an opinion, statement of policy, interpretation, staff manual or instruction, or
other materials, when it is made available or published. However, in each case the justification for the
deletion shall be explained fully in writing. Such action is to be taken in order to provide the public with
those information materials called for under 5 U.S.C. 552(a)(2), while at the same time protecting the
medical, family or other personal privacy rights of the individuals involved in such agency materials.
Agency explanations for deletions of identifying details should provide such information as can be
furnished without defeating the purpose of the deletion provision. When an agency has a number of
recurring deletion situations, it may in its implementing rules or other public notice specify the applicable
reasons for such deletions, and cite the rule in the preamble to each of the covered documents, rather than
contain the complete explanation in each document. 3. That distinction should be made between those
materials
(a) which do and which do not affect any member of the public, and
(b) which are and which are not to be relied upon, used or cited as precedent by the agency against any
private person or party. Those materials specified in 5 U.8.C. 552(a)(2) which affect the public and which
have precedential effect shall be made available for inspection and copying, and also included in the index, -
as provided in this order, However, since the basic purpose of this section of the Act is to disclose to the ( )
interested members of the public essential information which will enable them to deal effectively and
knowingly with an agency, materials which provide such information should be included in the appropriate
facilities.
4. That an advisory interpretation made by an agency on a specific set of facts which is requested by and
addressed to a particular person need not be made generally available under paragraph 5.02a. of this
subsection if it is not to be cited or relied upon by any official of the agency as a precedent in the
disposition of other cases. Nonetheless, if it may serve any useful public purpose, any such interpretation
may be made publicly available upon the deletion of identifying details to the extent necessary to protect
personal privacy.
5. That the agency is not precluded using as precedent against any affected person those matters specified
in subparagraphs 1.3. of paragraph 5.02a of this subsection as to which a person has actual and timely
notice of the terms thereof, even though they have not been indexed and either made available or published.
If the agency praclice is to furnish such notices, it is more desirable that it do so in addition to, rather than
instead of, indexing and making them publicly available hereunder, in recognition of the purpose of 5
U.S.C. 552(2)(2) to make the end product materials of the administrative process available to the public.
6. That matters which are published in the Federal Register in accordance with 5 U.S.C. 552(a)(1) are not
required to be made available under 5 U.S.C. 552(a)(2) for public inspection and copying nor need they be
indexed (the Federal Register has its own index). However, to the extent that it would be useful and
practicable to index and provide such published information to the public for ready reference, it should be
included.
7. That an index provides sufficient identifying information for the public if a person who exercises
diligence may familiarize himself with the materials through use of the index.
8. That an alternative to making materials available to the public for inspection and copying is to promptly
publish and offer them for sale to the public. Such published materials, however, are subject to the indexing
requirement. If it would help the public and it is practical to do s0, a copy of such published materials
should also be made available in any facilities established for public inspection, and if permissible, copies
of the publications should be made available for sale therein.
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9. That materials required to be made available or published under 5 U.S.C. 552(a)(2), but which were
adopted or issued by an agency prior to July 4, 1967, may at any time be used, relied upon or cited as
precedent by the agency irrespective of whether they are listed in the agency's index. Officials, however,
may, to the extent they deem it practicable and helpful to the public, also index such materials in whole or
in part.

03. Availability of records upon request (5 U.S.C. 552(a) (3), (4), and (6) of the Act). a, The Assistant
Secretary for Administration shall cause to be published in the Federal Register rules stating the time,
place, fees and procedures to be followed, with respect to making records of the Department promptly
available to any person requesting them, as provided in 5 U.S.C. 552(a) (3), (4) and (6).

b. The ruies published in the Federal Register pursuant to paragraph 5.03a. of this subsection shall, insofar
as is practicable, be complete, precise, and workable, suitable for the information of agency personnel and
the public alike, and shall include provisions, among other matters, for the following: 1. Information as to
the place to make requests, when requests will be deemed received by the Department for purposes of the
time limits contained in 5 U.S.C. 552(a)(6), the timely handling of requests, and the making of initial
determinations concerning the availability of the records requested.

2. Timely notice to the requester, as applicable, that a requested record does not exist, has been disposed of
as provided by law, or is not in the possession or control of the Department.

3. A procedure whereby the time limits for responding to requests for records or appeals from denials may
be extended, as authorized by 5 U.S8.C. 552(a)(6)(B), and wherein a failure of the agency to respond in a
timely manner may be considered a denial of the request.

4. Consultation with other aperating units or offices within the Department, or with other Federal executive
agencies, when there is a mutual agency interest or concern in the record or its'contents and there is a
question as to its availability. The determination as to availability should be made by the predominantly
interested agency, if there is one. When a record requested from the Department is the exclusive concern of
another executive agency, the request shall be promptly referred to that other agency, and the requester so
notified.

5. A procedure for administrative appeal of a request for a record initially denied in whole or in part. The
appeal procedure shall include provisions which insure that: (i) The requester may file an appeal. in
writing, within thirty days of receipt of an initial denial: (ii) an appeai shall be considered received when
properly addressed to the General Counsel: (iii} appeals shall be decided without right of the requester for a
personal appearance, oral argument, or hearing: (iv) timely decisions on appeals or other notices
concerning them shail be made in writing, and communicated to the requester; (v) if the decision is wholly
or partly in favor of the requester, the General Counsel shall make the particular records of information
available to the requester or order that such be done; and to the extent that the decision is adverse to the
requester, it shall briefly state the reason for the decision and the identity of the official responsible for
making it, (vi) whenever applicable, requesters shall be effectively notified of their right to seek judicial
review.

6. A schedule of fees as authorized by the Act, with procedures which (i) put requesters of records on
timely notice as to substantial search and copying fees estimated to be incurred with respect to a request;
(ii) attempt to insure that requester pay the chargeable fees for work to be done; (iii) which provide for
appropriate waiver or reduction of fees; and (iv) which do not intend to discourage requests for records
under the Act. Work, services, publications, or documents which the agency as part of its regular mission
has been performing or producing or will be performed or produced for members of the public or for those
who are engaged in the transaction of official business of or with the Government, without charge, by user
charge, or by publication or subscription charge, are to be distinguished from those records properly
requested under 5 U.S.C. 552(a)(3) and the fees charged thereunder.

c. The officials designated in subsections 4.01 and 4.02 of this order who are responsible for initially
determining whether any records properly requested under the Act may be made available, shall include in
their consideration:

1. Whether the records are of the type referred to in subsection 3.01 of this order, and the request is to be
handled in accord with the policy set forth therein;

2. Whether the records are subject to 5 U.S.C. 552(a) (1), (2), or (5) and have been otherwise made publicly
available pursuant to paragraphs 5.01a or 5.02a of this section;

3. Whether the requester has complied with the published rules covering the making of requests and the
payment of fees; '
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4. Whether the records or information contained in them are matters which fall within one or more of the
exemptions contained in 5 U.S.C. 552(b), and if so whether they are not to be disclosed or whether, if such
discretion exists, it would nevertheless be in the public interest to make the record or information available
in whole or in part;

5. Whether any reasonably segregable portion of the record can be disclosed after deletion of the portions
which it is determined should not be disclosed.

d. The officials who establish a facility as provided in paragraph 5.02 of this section may utilize the facility
to:

1. Receive and assist in processing requests for records;

2. Receive from officials the requested records which are made available, maintain custody of them and
supervise their inspection and copying by requesters;

3. Arrange for making centified and other copies of available records;

4. Collect and account for fees established for services connected with the requests;

5. Return records after inspection to their place of custody;

6. Act as a central communication center between the requesters and the organizations involved in
recordkeeping and officials making determinations as to their availability; and

7. Provide reasonable assistance to persons requesting records, including explanations of the applicable
procedure and other rules, and making referrals to sources of information available under regular
informational programs of the Department.

e. The Assistant Secretary for Administration shall establish such standard forms, procedures and
instructions as he deems necessary for processing requests for records, maintaining records of related
expenditures, and obtaining information for the Departmental report required by 5 U.S.C. 552(d).

04. Special review requirements. -

a. The General Counsel or one of his designees shall be consulted before any initial denial is issued.

b. As provided in paragraph 7.03c. of DAQ 205-12, the Operating Unit Public Affairs Office shall receive a
copy of each request at the same time as the Action Office. If the Public Affairs Officer wishes to monitor
and/or comment on any response to a particular request prior to transmitial, the Officer shall notify the
Action Office within three (3) working days after receiving a copy of the request. The Action Office shall
cooperate with the Public Affairs Qfficer in this effort; and give due consideration to any recommendations
or comments from the Officer. In addition, the Director of the Office of Public Affairs or his or her
designee shall be informed before any decision on an appeal from an initial denial is issued.

c. As provided in Part B, Chapter 1V, subsection 5.06f. of the Department's Handbook of Security
Regulations and Procedures, appeals of initial denials based, even in part, on the ground that the matter is
exempted from disclosure under 5 U.S.C. 552(b)}(1) (classified information) shall be referred to the
Departmental Information Security Program Committee. That Committee shall conduct a declassification
review and determine if the record(s} involved may be made available to the public. ’

d. Whenever, on appeal from an initially denied request, the General Counsel and the concerned Secretarial
Officer or operating unit head cannot agree on whether applicable exemptions should be waived, as
provided in subsection 03c.4. of this section, the matter shall be promptly referred to the Secretary for
resolution.

.05 Annual Report (5 U.S.C. 552(d) of the Act).

a. The Assistant Secretary for Administration shall prepare and transmit to the Congress on or before
March 1 of each year the anmual report by the Act.

b. To assist in the preparation of the report, each official specified in subsection 4.01 of this order, shall, no
later than January 31 of each year, provide the Assistant Secretary for Administration with the information
specified in the Act and such other information as he may require,

Section 6. Supplementary rules .

01 The Secretary may from time to time issue such supplementary rules or instructions as he deems
appropriate to carry out the purposes of this order.

.02 Each duly authorized official may issue rules covering his respective area of responsibility designed to
implement this order, and which are consistent herewith and with any rules issued by the Assistant
Secretary for Administration.

Section 7. Effect on other orders

This order supersedes Department Administrative Order 205-12 of June 29, 1967, as amended. Any other
prior orders, rules, or instructions, or parts thereof, the provisions of which are inconsistent or in conflict
with the provisions of this order, are hereby constructively amended or superseded.

T
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bAaO 205-14
Effective Date: June 30, 1975
PROCESSING REQUESTS UNDER THE FREEDOM OF INFORMATION ACT
SECTICON 1. PURPOSE.
This order prescribes detailed instructions for the internal handling
and processing of Freedom of Information Act requests received pursuant
to DAO 205-12 and 15 CFR Part 4.

SECTION 2. AUTHORITY.

This order is issued pursuant to the provisions of subparagraph 5.03e.,
of DAO 205-12,

SECTION 3. SCOPE AND APPLICABILITY.

This order applies to all officers, employees, and organizational
components (including operating units and staff offices) of the
Department, and to the processing of FOIA requests received anywhere in
the Department.

SECTION 4. REFERENCES. (Not included in this appendix)

For use in connection with these instructions, the following materials
are attached hereto. Processing cannot be effected without a good
working knowledge of the Rules.

Attachment. 1 - The Act, as amended.

Attachment. 2 - The Rules, i.e., Part 4, Title 15, of the Code of
Federal Regulations, with

o an appended copy of DAO 205-1i2;
o an appended listing of the Department's FOIA facilities; and

o an appended listing of Commerce officials authorized to make initial
denials of requests for records.

Attachment. 3 - An exhibit copy of Form CD 244, "FOIA Request and
Action Record."

SECTICN 5. "FOIA REQUEST" DEFINED.
.01 Included. For the purposes of this order, an FOIA request is:

a. Any request by a member of the public (including media
representatives) or non-Federal institution to inspect or copy any of
the types of materials or indexes explained in paragraph 5.02, of DAO
205-12, These are frequently referred to as "{a) (2) regquests" or
sometimes as "{a} {(5) requests" --- terms which derive from the
respective sections of the Act,
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b. Any written request for copies of records under the Act which is
receive from a member of the public (including media representatives)
or non-Federal institution. These are referred to as "{a) (3)
requests." Section 4.% of the Rules applies, and paragraph 5.03 of DAO
205~12 pertains.

.02 Excluded.

a. Information requests received by telephone are not deemed to be FOIA
requests but, as appropriate, the requester should be courtecusly
referred to an appropriate FOIA facility for assistance.

b. Requests for records or information customarily made available to
the public through the Federal Register or as part of the Department's
regular information dissemination activities are not considered to be
FOIA requests. When a reguest for records of this type is received, the
material should be promptly furnished or the requester informed where
it can be obtained (4.6 (a) (1)).

c. Requests for records or information that are normally provided by
the Department under laws other than the Act (e.g., user charge
statutes, per DAC 203-5) are not considered to be FOIA requests.
Requests of this type should be promptly referred td the appropriate
office charged with compliance with the particular law, and the
requester should be promptly notified how the reguest is being handled
{(4.6(a) {(1)). ’

SECTION €. PRIORITY FACTORS. ,_T)

Every FOIA request shall be processed and handled on a priority basis L
at all times. Written reguests should be transmitted from point to

point within the Department by "hand carry" or by automatic facsimile

equipment, whenever practical.

.01 Initial Receipt and Action Factor.

a. According to subject matter and type ("{a) (2)" or "{a) (3)." for
example) every FOIA request received in any office, mail room, or other
activity of the Department shall be immediately referred or delivered
to the receiving activity's FOIA facility for processing, i.e., control
and action assignment, or transfer. If the appropriate facility cannot
be readily determined, the person receiving the reguest shall contact
the nearest FOIA facility or operating unit legal office for guidance.

b. If an FOIA written regquest is not properly identified as such, the
receiving office, mail room, or other activity shall clearly and
prominently mark it "Freedom of Information Reduest" before delivering
it to an FOIA facility. (S8ee 4.5{b) of the Rules.)

.02 "0fficially Received" Time Factor.

Since the act contains specific limitations on the length of time the
Department c¢an use in responding to the FOIA request for records, the
date a request is officially received is a critical factor.
Accordingly, an (a}{3) regquest is deemed to be officially received only
when it reaches the appropriate FOIA facility, as explained in 4.5(b)
of the Rules.
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SECTION 7. CONTROLLING AND ACTING ON AN (a) (3) REQUEST.
.01 General.

a. Contrecl. Each (a) {3) request shall be controlled by an FOIA
facility of the Department, shall be acted on by the facility or by an
office or activity (the "Action Office") to which it is assigned by the
facility, and shall be accounted for on a Form CD 244.* This section
prescribes relevant procedures and the responsibilities of those
invelved, and provides sequential instructions for f£illing out the
Form.

b. Form CD 244. In addition to facilitating control over a regquest,
this Form is designed to provide an historical record for purposes of
reference, public inspection, and statutory annual reporting. (This
statutory reporting requirement will be dealt with in a separate
issuance.) The Form is interleaved in 3 copies: White, Yellow, and
Pink; it is stocked by the Department Forms store; and each FOIA
facility should keep a supply on hand.

c. Applicable Rules. The Rules (at Attachment 2, hereto) shall apply
throughout in the handling of all requests. In this order, the
pertinent rule is referenced (sometimes parenthetically) by its section
or subsection number, e.g., "4.6" or "{(4.6(b) (2))}," and it should be
referred to if a questicns or problem arise. It the Rules do not
resolve the matter, the operating unit legal office or the Assistant
General Counsel for Administration should be contacted.

.02 Accountability and Initial Processing of an (a} (3) Request.

The official receipt and initial processing of an {a) {3} request is
the responsibility of the appropriate FOIA facility, and shall be
recorded on Part I of the Form, as explained in subparagraphs a.
through j. of this paragraph.

a. Item ! - DOC/FCIA Facility. Attachment 2 hereto pertains. The
Department's central facility shall use its abbreviation, CFFIR. Other
facilities shall use the abbreviation of their operating unit. {(DIBA,
SESA, etc.}, plus further standard identification in the case of a
facility in the field.

b. Item 2 - Reguest Number. Use the calendar year plus sequential
numbering: 75-1, 75-2, 7%5-3, ete. (This number plus the Item 1 entry
should provide a unique identification for every {a) (3) request
received in the Department.)

*Operating units or FOIA facilities wishing to use the Form to keep a
record of (a) (2) reguests may do so, but only if any numbering system
they might employ is separate and distinct from the system prescribed
for (a)(3) requests in subparagraph .02k, of this section.
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c. Item 3 - Name, address, etc. The requester's name and address is
obviously necessary. The requester's phone number is optional with the
requester, but its inclusion could help the Department provide faster
service 1f a question arise concerning the reguest.

d. Item 4 - Description of records reguested. Be explicit, but brief;
4.5{(c) of the Rules applies.

e. Item 5 - Facility data is self-explanatory.

f. Item 6 - Request returned or requester contacted. If the facility's
review finds the reguest so defective as to be obvicusly incapable of
processing, this item should be checked and a brief statement of the
defect and the facility's action shall be recorded on the reverse side
of the White Copy. The applicable subsection of the Rules should be
cited. Examples of when this item would be checked are:

1. The request was so broad that the facility knew the Department could
not respond. In this situation the facility would contact the reqguester
and help him refine his regquest {4.6(a) (5)}: and

2. The request was obviously for records of another executive agency.
In this situation the facility would refer the request to that agency
and promptly notify the requester of this referral (4.6(a) (4)).

g. Item 7 - Request fulfilled by facility. The facility shall complete
this item if it grants a request directly and does not assign it to
another activity. (For example, when the request is for a copy of a
releasable record which is on hand at the facility and which can be (,ﬁ)
readily reproduced.) If item 7 is used, the facility should also —
complete such Part II items as may be appropriate.

h. Item 8 - Action Assigrment. As a mater of policy, action on any
given request should be assigned to the head, by title, of the lowest
possible corganizational level known to have control of the records
requested and authority to make them available to the requester, i.e.,
a disclosure decision. In application, operating unit FOIA facilities
shall assign action in accordance with the operating unit's FQIA
instructions; at Department level, the CFFIF shall assign action to the
director of the appropriate staff office. Any doubts or questions as to
the appropriate Action Office should first be resolved over the phone
by facility personnel in order to avoid the loss of critical time which
an erroneous assignment could incur. (Note: Action should never be
assigned to an individual by name, but a facility having certain
knowledge that requests for records on a given topic are always '
reassigned by the Action 0Office head to a specific individual, may --
if operating unit instructions permit -- send an information copy of
the request to the individual concurrent with transmittal of the
official copy to the Action Cffice head.)

i. Item 9 - Due date. By law, this can be no later than the tenth

working day from the date the appropriate facility receives the
request.
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j. Item 10 - Comments or instructions. This may be used in any manner
the facility desires and operating unit instructions permit. For
example, a facility could use this block to adwvise the Action Office
that the requester is delinguent in payment of previously due FOIA
fees, 4.9{c), or to advise that the reguest is for records in two or
more operating units or Departmental staff offices and that Section 8
of this order applies.

.03 Transmittal for Action.
After completing the first part of the Form, the facility shall:

a. Detach the Pink Copy and place it in a 9-day tickles file (which
shall be maintained in every facility) together with a copy of the
original request; and,

b. Attach the original request to the White and Yellow copies and
effect prompt delivery to the Action Office.

.04 Acting On and Responding to an (a) (3} Request.

Acting on a request is the process of reaching an "initial
determination® to grant or deny {wholly or partially) the reguest.
Section 4.6 of the Rules apply:; and the Action Office shall complete
the second part of the Form as explained in subparagraphs a. through g.
of this paragraph.

a. Item 11 - Action Office data is self-explanatory.
b. Item 12 - Fee Provisions. See 4.9 of the Rules.

1. Make an estimate of the Collectible Costs and enter it in pencil in
the first column of Item 15; then complete lines a. and b. of Item 12.

2. Under certain circumstances as explained in 4.9(b), fees may be
waived or reduced. If the provisions of 4.%(b) pertain, line c¢. of Item
12 shall be checked and a proper explanation attached to the Form.

3. The last two lines of Item 12, d. and e., need posting only when
4.9{c) (8) 1is applied.

c. Item 13 - Trolling of Time Provisions. At this point, the entries on
lines a. and b. of Item 12 and the estimate total in Item 15 shall be
compared, and the requirements of 4.9(c) (1) through (3) applied to the
comparison. If any of the requirements are found to pertain, the
provisions of 4.9(c) (4) and (5) shall be applied; the appropriate Item
13 entry shall be-checked; and the time limitations of the FOIA shall
be telled (i.e., suspended) as 4.9(c) (5) provides. (Note: Any action
to toll the time under the FOIA could become a legal issue. Whenever
Item 13 is used, therefore, the Action Office shall immediately advise
the requester {(4.9{c) (4)):; keep a complete and accurate record or log
of its actions; and keep the FOIA Facility concurrently informed.)
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d. Item 14 - Initial Determination: This decision on whether or not to
grant the request is the important part of the Action Office's
responsibility under the aAct. Section 4.6 of the Rules apply; and
paragraph 5.03 of DAO 205-12 pertains. There are three steps:
evaluation, implementation, and summarization, as explained below.

1. Evaluation. Careful evaluation of a reguest involves a number of
factors which are explained in detain in the Rules. These factors and
the pertinent parts of Section 4.6 of the Rules are as follows:

—--valid FOIA request? (a) (1);
~=reasonably described and locatable records? (a).(2);
--records exist under Action Office control? (a) (3);

--records are in or controlled by another Commerce unit (a) (3) or
Federal agency? (a) (4); '

--request for a broad group or category of records? (a) (5); (Also see
Section 8 of this order.);

-—availability of records determinable within 10 days? (b}:

--"unusual circumstances" prevail? (b) (2). If so, note the special
actions reguired and keep FOIA facility fully informed.

Special Note: If an Action Office has reason to believe that
other organizations within the Department have records that are
covered it shall immediately bring the matter to the attention
of its FOIA facility for coordinated actions, and for possible
application of Section 8 of this order.

2. Implementation. After the requested records have been located and
reviewed as necessary, the responsible official shall decide either to
grant the reguest in its entirety or to recommend a partial or total
denial of the request. If the reguest is granted, 4.6(b) {4) applies.
If a denial is recommended, rule 4.6(b} (5) and paragraph 5.04 of DAO
205-12 apply.

3. Summarization. All elements of the evaluation and implementation
shall be summarized in Item 14, of the Form. As a minimum, this summary
shall:

--state what decision was reached;

--give the date and means by which the regquester was informed of this
initial determination, -

as well as the date, means, purpose, and response to any other contact
with the requester;

-—-describe and explain any "unusual circumstances,® delays, or time
extensions 4.6(b) (2));

~--show the amount of search fees and copying fees collected;

D-6
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--include the name, position, and phone number of all Commerce officers
or employvees who were involved or consulted;

--when a reguest is granted, give the approximate date when the records
will be sent to the requester;

—--when a request is denied, in whole or in part, include a copy {(by
attachment} of the reply sent to the requester (4.6(b) (5}); and

--such other information as deemed appropriate.

e. Item 15 - Collectible Costs. This is self-explanatory. The Uniform
Fee Schedule (4.9) applies.

f. Ttem 16 - Non-collectible costs. If a request involved services for
which no fees can be charged, explain the services and estimate the
costs and the time of each Department employee involved. Such services
include, but are not limited to: (1) man-hours spend in examining
reguested records to determine whether they are exempt from mandatory
disclosure (Section 552(b) of the Act) or whether, even if exemptible,
they should nevertheless be made available in whole or in part:;

(2) deleting exempted matter from records sc that the remaining
portions may be made available:

(3) resolving legal, policy, or other issues affecting access to
reguested records; and (4) monitoring an inspection of records made
available to a requester. Note: The cost of any fees which have been
waived under the law shall also be shown and identified in Item 16. It
is desirable to track these costs for budgetary reasons.

g. Item 17 - Signature and Filing. After the Form iz filled out and
reviewed for accuracy and completeness, it shall be signed by the head
of the Action Office or his designee, the White Copy shall be returned
to the facility with the original of the request and other attachments,
as appropriate, and the Yellow retained by the Action Office. In
addition, if the request was denied wholly or partially, the head of
the Action office shall forward one well reproduced copy of the denial
letter to the Assistant General Counsel for Administration, per 4.6 (b)

{6).
SECTION 8. REQUESTS INVOLVING TWC OR MORE OPERATING UNITS.

If an FOIA facility receives a reguest for recoxrds, ((a) (3) of the
Act)which could possible encompass records in two or more units of the
Department, it shall immediately transfer the request to the
Department's Central Reference and Records Inspection Facility. Upon
receipt of such a request {either directly or from an operating unit
facility), CRRIF shall ascertain and assign lead responsibility to the
predominantly interested unit, which shall coordinate and control the
processing of the reguest for the Department.
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SECTION 9. APPEALS OF INITIAL DETERMINATIONS.

Should a requester appeal an initial determination which denied his
request {(in whole or in part), the provisions of Section 4.8 of the
Rules apply., paragraph 5.04 of DAO 205-1i2 pertains, and the Action
Office shall - after the appeal is resolved -- send a summary of the
appeal and the results to the FOIA facility where the CD-244 is on
file, for addition to the file.

This summary must include:

a. The result of the appeal;
b. The reason for the action, if the appeal is denied; and

¢. The name and title of the Commerce official responsible for the
appeal’'s denial.

SECTICN 10. GUIDANCE AND SPECIAL REVIEW REQUIREMENTS.

FOIA facility or Action Office questions of a legal or interpretive
nature are to be directed to the legal office for each Department
operating unit, which may consult with the Assistant General Counsel
for Administration. Questions of an administrative or procedural
nature are to be directed to the Director, Departmental Office of
Organization and Management Systems. No initial denial of requests for
records orr appeal denials shall be mad without the participation of
the legal and other officials provided in paragraph 5.04 of the basic

order. -
)
(signed) e

Acting Assistant Secretary for Administration

Index Changes
Add: FOIA Requests 205-14
Freedom of Information Act, Processing Requests Undexr The 205-14

Procedures Under The Freedom of Information Act 205-14

L
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PROCESSING REQUESTS UNDER THE FREEDOM OF
INFORMATION ACT (FOIA)
Issued 3/28/94; Effective 3/14/94

SECTION 1. PURPOSE.

This Order provides guidance to all National Oceanic and Atmospheric Administration (NOAA) elements
for processing requests under the Freedom of Information Act (FOIA).

SECTION 2. REFERENCES.

.01 Department Administrative Order (DAQ) 203-14, Processing Requests Under the Freedom of
Information Act, as amended.

.02 DAO 205-12, Public Information, as amended.

.03 15 Code of Federal Regulations (CFR), Part 4, dated January 1, 1993, as amended.

SECTION 3. AUTHORITY.

.01 Authority to Release Information. Individuals at the Branch Chief level or above may release
information for FOIA requests.

.02 Authority to Initially Deny FOIA Information. NOAA's FOIA Officer, the Director, Procurement,
Grants, and Administrative Services Office, and the Director, Systems Program Office may initially deny
FOIA requests. Other NOAA officials authorized to initially deny FOIA information are listed in Appendix
3, 15 CFR Part 4 {attachment 1).

SECTION 4. RESPONSIBILITIES.

.01 The Office of Administration, Administrative Services Division, Paperwork Management Branch
(PMB) serves as NOAA's Central FOIA facility. A PMB designee serves as NOAA FOIA Oificer.

.02 The NOAA FOIA Officer shall:

a. coordinate all FOIA inquiries;

b. maintain the NOAA FOIA Control System that shows receipt, status, and resolution of FOIA requests;
c. initiate Form CD-244, FOIA Information and Action Record, for requests sent to the NOAA FOIA
facility;

d. assign due dates for completion of all FOIA requests within the 10-working-day response time
established by the FOIA;

e. forward FOIA requests to action offices for response to the requester;

f. receive copies of answers to FOIA requests that action offices send to the requester;

g. ensure that action offices comply with the 10-working-day response time established by the FOIA;

h. forward fees collected for processing FOIA requests to the Finance Services Division, Information
Systems and Finance Office; and

i. prepare and submit the FOIA Annual Report to Congress to the Departmental FOLA Officer.

.03 FOIA Lizison Personnel shall:

a. maintain a log of all FOIA requests in their offices. The log shail include the NOAA control number
assigned by the NOAA FOIA Officer, name of requester, receipt date, due date, person to whom the FOIA
is assigned, fulfillment date, exemption information, fees charged, and fees paid date;

b. complete the Form CD-244 as required (see attachment 2);

c. assign the FOIA to the appropriate action office for response;

d. ensure that all FOIA requests are completed within the 10-working-day timeframe mandated by FOLA. If
extensions are necessary, notify the requester and the NOAA FOIA Officer, and document in writing who
approved the extension and the extension date;

e. provide the NOAA FOIA Officer with regular status of outstanding FOIA requests;

f. notify the NOAA FOIA Officer when he/she is no longer performing FOIA liaison duties; and

g. supply the NOAA FOIA Officer with the replacement’s name.



.04 FOIA Action Offices shall:

a. complete the Form CD-244 as outlined in attachment 2;

b. search for records responsive to FOIA requests;

¢. review records 1o deterrmine what information is releasable and what information should be withheld
under the FOIA exemptions;

d. calculate the charges associated with answering individual FOLA requests and notify the requester of any
fees due according to 15 CFR Part 4 and show these amounts on the Form CD-244;

e. notify the requester of any fees due before processing FOIA requests;

f. notify the requester by letter that prepayment is required before FOIA information is released if the
amount is greater than $250, or if the requester has not paid for previous FOIA requests;

g. respond to all assigned FOIA requests within the 10-working-day response time established by the
FOIA;

h. notify the NOAA FOIA Officer if a FOIA request was misdirected or incorrectly assigned to hisfher
office, or if an extension of a 10-working-day timeframe is needed;

i. send the NOAA FOIA Officer the completed Form CD-244 and a copy of the response letter for all FOIA
requests; and

j- notify the NOAA FQOIA Officer if a partial or full denial is recommended and document what
concurrences were obtained. Before an initial denial is issued, the operating unit must include a
memorandum to the file which demonstrates that it has addressed the issue of "foreseeable harm.” The
memo must document that the action office considered discretionary disclosure and document the harm
which would result from disclosure.

SECTION 5. PROCEDURES.

.01 All FOIA requests, whether received at NOAA headquarters or NOAA field locations, MUST be

controlled and assigned a FOIA number and due date by the NOAA FOIA Officer. It is critical that the

NOAA FOIA Officer be notified of all FOIA requests upon receipt. FOIA requests which are the exclusive

primary concern of other Federal agencies will be sent to the NOAA FOIA Officer. The NOAA FOIA

Officer will send the request to the appropriate Federal agency for their direct response to the requester. (‘)
.02 NOAA headquarters offices shall send all misdirected or initially received FOIA requests to the NOAA

FOIA Officer. The NOAA FOIA Officer will assign a NOAA FOIA number, enter the FOIA request into
the FOIA control system, initiate 2 Form CD-244, FOIA Request and Action Record, and assign the request
to the appropriate FOIA liaison personnel for that organization. The FOIA Officer will mail the white and
yellow copies of the Form CD-244 and a photocopy of the requester’s letter to the FOIA liaison for further
assignment.

03 NOAA field locations shall call the NOAA FOIA Officer for a NOAA control number and due date
when FOIA requests are received directly. The FOIA field liaison initiates Form CD-244 (see attachment 2
for instructions), and FAXES a copy of the typed Form CD-244 and requester's incoming letter to the
Paperwork Management Branch.

.04 After the FOIA requests are fulfilled, the FOIA action offices and the FOIA liaison personnel shall
ensure that the Form CD-244 is properly completed. The completed Form CD-244 and a copy of the
response letter senl to the requester shall be returned to the NOAA FOIA Officer.

.05 The NOAA FOIA Officer will enter all completed FOIA requests in the NOAA FOIA Control System
and maintairn copies of all FOIA requests at the NOAA Public Reference Facility, 6010 Executive
Boulevard, Room 714, WSC-5, Rockville, MD 20852,

.06 Denials or partial denials of information may be issued by officials listed in 15 CFR, Part 4, Appendix
C. Assigned offices must indicate the reasons for the denial and cite the appropriate FOIA exemption upon
which the denial is based on the Form CD-244 and in the response letter to the requester.

.07 All checks or money orders received from requesters for processing FOIA requests must be made
payabile to the United States Treasury, must be identified by FOIA number, and sent to the NOAA FOIA
Officer.

.08 FOIA liaison or FOIA action offices with questions about proposed denials are encouraged to contact
the NOAA FOIA Officer. If there are nonroutine legal questions regarding any FOIA request, the NOAA
FOIA Officer will contact the appropriate Office of General Counsel for further guidance.
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SECTION 6. FOIA REQUESTS FOR AGENCY RECORDS
ORIGINATING FROM OR INVOLVING THE WHITE HOUSE.

.01 FOIA requests for agency records which originated in the White House or which involve the White
House shall be sent to the NOAA FOIA Officer. FOIA documents which are the exclusive primary concern
of other agencies shall be referred to those agencies by the NOAA FOIA Officer for direct response to the
requester.

.02 The NOAA FOIA Officer shall be contacted for further instructions for processing White House FOIA
requests.

SECTION 7. EFFECT ON OTHER ISSUANCES.

None,

SIGNED,
Director, Office of Administration

Office of Primary Interest:

Paperwork Management Branch (OA332)

Administrative Services Division

Procurement, Grants, and Administrative Services Office ‘ -
Office of Administration
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Pres. Clinton Memo: The Freedom of Information Act . httpifwsnwusdoj. gov/04feia/%3_clntmern.htm
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THE WHITE HOUSE
WASHINGTON

October 4, 1993

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES

SUBJECT: The Freedom of Information Act

I am writing to call your attention to a subject that is of great importance to the American public and to all Federal
departments and agencies the administration of the Freedom of Information Act, as amended (the "Act"). The Act
is a vital part of the participatory system of government. I am committed to enhancing its effectiveness in my
Administration.

For more than a quarter century now, the Freedom of Information Act has played a unique role in strengthening
our democratic form of government. The statute was enacted based upon the fundamental principle that an
informed citizenry is essential to the democratic process and that the more the American people know about their
govemment the better they wiil be governed. Openness in government is essential to accountability and the Act has
become an integral part of that process.

The Freedom of Information Act, moreover, has been one of the primary means by which members of the public
inform themselves about their government. As Vice President Gore made clear in the National Performance
Review, the American people are the Federal Government's customers. Federal departments and agencies should
handle requests for information in a customer-friendly manner. The use of the Act by ordinary citizens is not
complicated, nor should it be. The existence of unnecessary bureaucratic hurdles has no place in its
implementation.

1 therefore call upon all Federal departments and agencies to renew their commitment to the Freedom of
Information Act, to its underlying principles of government openness, and to its sound administration. This is an
appropriate time for all agencies to take a fresh look at their administration of the Act, to reduce backlogs of
Freedom of Information Act requests, and to conform agency practice to the new litigation guidance issued by the
Attorney General, which is attached.

Further, I remind agencies that our commitment to openness requires more than merely responding to requests
from the public. Each agency has a responsibility to distribute information on its own initiative, and to enhance
public access through the use of electronic information systerns, Taking these steps will ensure compliance with
both the letter and spirit of the Act.

WILLIAM J. CLINTON

Go to: FOIA Home Page//Justice Department Home Page

Updated page November 9, 1999
usdoj/oip/pam
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(GEfice of the Atarnep General
Bashington. B. €. 20530

QOctober 12, 2001

MEMORANDUM FOR HEADS OF ALL FEDERAL DEPARTMENTS AND AGENCIES
FROM: John Ashcroft, Attorney General

SUBJECT: TheFreedom of Information Act

As you know, the Departiment of Justice and this Administration are committed to full compliance with the Freedom of
Information Act (FOILA), 5 U.S.C. § 552 (2000). It is only through a well-informed citizenry that the leaders of our nation
remain accountable to the governed and the American people can be assured that neither fraud nor government waste is
concealed.

The Department of Justice and this Administration are equally comrmitted to protecting other fundamental values that are
held by our seciety. Among them are safeguarding our national security, enhancing the effectiveness of our law enforcement
agencies, protecting sensitive business information and, not least, preserving personal privacy.

Our citizens have a strong interest as well in a governiment that is fully functional and efficient. Congress and the courts
have long recognized that certain legal privileges ensure candid and complete agency deliberations without fear that they will
be made public. Other privileges ensure that lawyers' deliberations and communications are kept private. No leader can operate
effectively without confidential advice and counsel. Exemption 5 of the FOLA, 5 U.S.C. § 552(b)(5), incorporates these
privileges and the sound policies underlying them.

1 encourage your agency to carefully consider the protection of all such values and interests when making disclosure
determinations under the FOIA, Any discretionary decision by your agency to disclose information protected under the FOIA
should be made only after full and deliberate consideration of the institutional, commercial, and personal privacy interests that
could be implicated by disclosure of the information.

In making these decisions, you should consult with the Department of Justice's Office of Information and Privacy when
significant FOIA issues arise, as well as with our Civil Division on FOIA litigation matters. When you carefully consider
FOIA requests and decide to withhold records, in whole or in part, you can be assured that the Department of Justice will
defend your decisions unless they lack a sound legal basis or present an unwarranted risk of adverse impact on the ability of
other agencies to protect other important records.

This memorandurm supersedes the Department of Justice's FOIA Memeorandum of QOctober 4, 1993, and it likewise
creates no substantive or procedural nght enforceable at law.

G-1
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(BEfice of the Attarnep Genrral ' \‘)
Mishington. B 20530

May 1, 1997

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES
FROM: THE ATTORNEY GENERAL
SUBJECT: THE FREEDOM OF INFORMATION ACT

As you know, the President signed legislation last fall to amend and strengthen the Freedom of Information
Act ("FOIA™), 5 US.C. § 552, as a means of public access to information about the activities of the departments
and agencies of the Federal Government,

I am writing to bring to your attention the significant new requirements of this legislation that take effect at
different times this year, and also to reemphasize the importance of the Administration's policy of striving for the
maximum responsible disclosure of information under the FOIA.

The Electronic Freedom of Information Act Amendments of 1996 ("Electronic FOIA amendments"), P.L.
104-231, 110 Stat. 3048, contain provisions amending the FOIA with respect to records maintained in electronic
formats, the timing of agency responses to FOIA requests, the maintenance of reading rooms, and other
procedural matters. (Attached is a copy of the amended statute with an accompanying amendment description.)
The most significant of these Electronic FOIA amendments are:

e
° Provisions that confirm that the Act applies to information maintained in electronic formats and establish a \)

"reasonable efforts” standard goveming the search for and production of information in electronic form, effective as

of March 31, 1997.

° A provision reqlﬁdng "reading room" treatment for FOIA - processed records that an agency considers
likely to be the subject of subsequent FOIA requests, also effective as of March 31, 1997.

© An "electronic reading room" provision that requires agencies to provide electronic availability for their
newly created reading room records (i.e., created by the agency on or after November 1, 1996), as of November
1, 1997.

° Provisions that Iengthen the Act’s time limits for responding to requests, establish procedures for
circumstances in which agencies cannot meet those time limits, and establish standards under which FOIA
requesters can seek "expedited processing” of their requests. These provisions become effective on October 2,
1997. ‘

° A provision limiting the circumstances under which an agency's backlog may be used to justify a delay in
responding to a FOIA request, also effective as of October 2, 1997.

. @ A provision requiring agencies to prepare reference material or a guide for requesting records from the
agency, effective as of March 31, 1997. The Office of Management and Budget has issued guidance to agencies
on this subject (copy attached).

° Amendments to the Act's requirements for the filing of annual FOIA reports, effective as of fiscal year 4\\)

G-2
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1998, beginning on October I, 1997,

As provided for in the Electronic FOLA amendments, the Department of Justice will develop annual report
guidelines, in consultation with the Office of Management and Budget, for use by all agencies i their compilation
of annual report statistics beginning on October 1, 1997. The Department of Justice is preparing to issue
implementing regulations and a FOIA reference guide to which agencies can look in their own implementation of
the amendments. The Department aiso will continue to address agency questions conceming the amendments
through its publications, training activities, and its FOIA Counselor service.

Ag your department or agency implements the Electronic FOIA amendments, I urge you to be sure to continue our
strong commitment to the openness-in-govemment principles that President Clinton and I established on Qctober
4, 1993. These principles include applying customer-service attitudes toward FOIA requesters, following the spirit
as well as the letter of the Act, and applying a presumption of disclosure in FOIA decision making. Most significant
is that an agency should make a discretionary disclosure of exempt information whenever it is possible to do so
without foreseeable harm to any interest that is protected by a FOIA exemption; an agency should withhold
information under the FOIA only when it is necessary to do so.

These principles remain vital to the continued success of our FOIA policy. They also require that each department
and agency place a sustained priority on its FOIA administration responsibilities, including through the elimination
or reduction of any backlog of pending FOIA requests. The reduction of existing agency FOIA backlogs will take
on heightened significance under the provisions of the Electronic FOIA amendments.

Copies of the statements of FOIA policy that President Clinton and I issued on October 4, 1993, are attached. In
furtherance of the President's directives, I ask that you promote our continued commitment to open government by
redistributing these policy statements, together with this memorandum and its attachments throughout your
department or agency, with particular attention to your agency's recent appointess.
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Office of the Attorney General
Washington, D.C. 20530

September 3, 1999
MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES
FROM: THE ATTORNEY GENERAL
SUBIJECT: The Freedom of Information Act

On October 4, 1993, President Clinton issued a Freedom of Information Act (FOIA) policy memorandum
(Attachment 1), in which he called upon all federal departments and agencies to renew their commitment to the
FOIA, to its underlying principles of govermment openness, and to its sound administration. This is an appropriate
time for all agencies to take a fresh look at their administration of the Act, to reduce backlogs of FOIA requests,
and to conform agency practice to the new litigation guidance issued by the Attomey General, which is attached.
{Attachment 2)

The President pointed out that the FOLA was enacted based upon the fundamental principle that an informed

citizenry is essential to the democratic process and that the more the American people know about their

Government the better they will be govemned. Openness in government is essential to accountability and the FOIA -
has become an integral part of that process. ( )

He directed that federal departments and agencies should handle requests for information in a customer-friendly -
manner. The use of the FOIA by ordinary citizens is not complicated, nor should it be. The existence of
unnecessary bureaucratic hurdles has no place in its implementation.

After more than 5 years, I think we should all take a fresh look once again at the way in which each of our
departments or agencies is implementing the FOIA to ensure that we are doing everything possible to promote
openness in the Govemnment and to respond to citizens' requests for information in a customer-friendly manner.

I have had the opportunity to address FOIA officers from nearly all the federal departments and agencies. I am
impressed with their dedication and commitment to the proper enforcement of the FOIA. However, there is still
work to be done and we must back them up in every way possible in their day-to-day administration of this
statute. FOIA officers increasingly must rely on the cooperation of agency personmel who hold primary
responsibilities in other areas of agency activity. Without the support and timely assistance of others at their
agencies, FOIA officers cannot provide the FOIA-requester community with the best possible service in
accordance with this Administration’s openness-in-govemnment and customer-service principles.

We should all reinforce how importaht it is for all employees to support the FOIA process and make clear the
Administration's support for the work being done by the FOIA officers.

I would like to draw your attention to two very important areas of FOIA administration which require the support

of all agency personnel:
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« Discretionary Disclosure. A major policy objective established for the FOIA in 1993 is the "maximum _
responsible disclosure of government information." (See Attachment 2, FOIA litigation guidance dated October 4,
1993.) This objective is best served when agencies apply a "foreseeable harm" standard in their FOIA decision
making and consider whether they can make a discretionary disclosure of 2 requested record or portion of a
record even though it falls within one of the Act's exemptions. In short, information should be withheld from a
FOIA requester only when it is not possible for an agency to disclose it as a matter of administrative discretion.

As a practical matter, the application of this policy requires close cooperation between an agency’s FOIA officers
and the agency's institutional custodians of the records that are sought by FOIA requests. Such agency employees
who understandably are primarily concerned with their own agency programs and institutional interests, must be
made aware of this Administration's openness-in-government policy and be mindful of its importance. Most
importantly, they must be open to the possibility of making a discretionary disclosure of information in response to
a FOIA request in cooperation with their agency's FOIA officers. This widespread awareness and receptivity
among all agency employees is essential to the success of an agency's FOIA program.

+ Information Resources Management (IRM)-Related Activity. A similar, but relatively new type of
cooperation is necessary between an agency's FOIA officers and its IRM personnel. Two years ago, the
Electronic Freedom of Information Act Amendments of 1996 (Electronic FOIA amendments), Pub. L. No.
104-231, placed additional obligations on agencies with respect to information maintained in electronic form.
Under the Electronic FOIA amendments, for example, agencies now are required to make "reasonable efforts” to
search for and produce records in various electronic forms or formats upon request, often requiring sophisticated
computer expertise.

Most significantly, the Electronic FOIA amendments also require agencies to maintain "electronic reading rooms”
and to make a growing variety of information available to the public on the World Wide Web. During the past 2
years, these amendments have spurred the development of agency web sites for FOIA purposes and an agency's
FOLA Web site has become an essential means by which its FOIA obligations are satisfied. This requires that an
agency's FOIA officers and its IRM personnel work together in a new partnership, with strong institutional ties, to
achieve efficient information disclosure through electronic means. It should be a primary mission of each agency’s
IRM staff that it facilitate the prompt and accurate disclosure of information through the agency's FOIA sites on the
‘World Wide Web. This assistance is now vital to the full and proper administration of the Act.

I hope you will do all you can within your department or agency to foster this new working relationship between
FOIA officers and agency IRM personnel, as well as to promote continued commitment to govemment openness
by all agency personnel. Accordingly, I ask that you disseminate this memorandum and its attachments widely
throughout your department or agency, with particular attention to distribution to all agency IRM personnel.
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Appendix H

CD-244, FOIA Request and Action Record Examples



FORM CD-244 U.S. DEPARTMENT OF COMMERCE . DOC/FOI Facility
(REV. 8-87)

PRESCR. BY
DAO 205-14 FOIA REQUEST AND ACTION RECORD 2. Request No.
(Pursuant to 5 U.S.C. 552 and 15 CFR 4)
3. Name, address, (phone) of requester 4. Description of records requested
P
A
R
T .
1 | 5.Request |Date | Time | By
Received
6. request returned or requester contacted: to clarify, or for other reason. Explain on reverse side of White Copy.
TR, | D2 [Time ™
by facility
8. ACTION ASSIGNED TO: Date:
9. Due Date. By law, 10. Comments or instructions:

this request must
be answered no

o o-Hme

later than:
{1. Received | Dgte Time By

in Action

Office
12. Fee Provisions 13. Tolling of Time Provisions {see 4.9.(d})

a. Wilhoutrﬂllllrlz?;raagllig?. rcques:;z; :nogqsees Lo pay: a estimated fee exceeds

* ! authorization.
b. Fees reduced or waived, and by whom; attuch explanation: 4.9 R .
{b) applies. b. . __estimated fee exceeds $250 and
lacks
¢. Notification of fees sent to requester on: authorization.
19
2 i ) t
d. Payment of § . received on ;ayments. requester delinquent in pas

14. Initial Determination (Summarize per subparagraph 7.04d.3., DAO 205-14; attach another sheet if necessary; 4.6 applies.)

14. a. Clearance Official(s)
Name:

Office Title:

Date:
15. Collectible Costs per Fee Schedule (4.9 (b)) 16. Non-collectible Costs
Estimated Actual

Search Fee 5 s

Copying Fee

Review

Total Collectible [ $
17. Action | Signature Position title Date

Office
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FORM CD-244

(REV, 8-87)
FRESCR. BY

DAO 205-14

U.S. DEPARTMENT OF COMMERCE

FOIA REQUEST AND ACTION RECORD
(Pursuant to 5 U.5.C. 552 and 15 CFR 4)

. DOC/FOI Facility
HAZMAT

2. Request No.

1997-346

3. Name, address, (phone) of requester

Hector San Miguel

Lake Charles American Press
4900 U.5. 90 East

Lake Charles, LA 70601

4. Description of records requested

Ethlyene dichloride (EDC) spill at the
Conoco refinery in West Lake, LA in
June 1994

P 1(318) 494-4084
¥ (318) 494-4070 FAX
1 | 5.Request I Date 7/29/97 | Time 7:00 AM l By John Kaperick
Received
6. request returned or requester contacted: to clarify, or for other reason. Explain on reverse side of White Copy.
7R I Date 7/29/97 |T1me 8:15 AM I By John Kaperick
by facility
8. ACTION ASSIGNED TO:  N/ORCA3 Date: 7/29/97
9. Due Date. By law, 10, Comments or instructions:
this request must
be answered no
later than:
8/13/97
11. Received - >
i action | Date 7129197 Time 7:00 By John Kaperick
Office
12. Fee Provisions 13. Tolling of Time Provisions (see 4.9.(d)}
a. Withoutt_ﬂinlrganig Sr?:li?r' requesll::; :affsees 10 pay: a estimated fee exceeds
- ’ authorization.
b. Fees reduced or waived, and by whom; attach explanation; 4.9
(b} applies. b._ estimated fee exceeds $250 and
lacks
¢. Notification of fees sent to requester on: authorization.
.19
d.Pp £5 ived c requester delinquent in past
r . Payment o received on payments.
A
R | 14. Initial Determination (Summarize per subparagraph 7.04d.3., DAO 205-14; attach another sheet if necessary; 4.6 applies.)
T 1 All records relating to this response have transmitted, via facsimile, to the requestor.
I

14. a. Clearance Official(s)
Name:;

Ofﬁct; Title:

Date:
15. Collectible Costs per Fee Schedule (4.9 (b)) 16. Non-collectible Costs
Estimated Actual

Search Fee 5

Copying Fee

Review

Total Collectible $ — $
17. Action | Signature Position title Date

Office it g HAZMAT FOIA Liaison 7129197
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FORM CD-244

(REV. 8-87)
PRESCR. BY

DAQ 205-14

U.S. DEPARTMENT OF COMMERCE

FOIA REQUEST AND ACTION RECORD

{(Pursuant to 5 U.S.C. 552 and 15 CFR 4)

-DOC/FOI Facility
A332

2. Request No.

1994-015

e

—t

3. Name, address, (phone) of requester

Briana M. Douglas

Palmer Biezup & Henderson
Public Ledger Building
Independence Square

Sixth & Chestnut Streets
Philadelphia, PA 19106-3409

4. Description of records requested

Exxon Valdez oil spill

5. Request | Date

1-13-94
Received 39

I Time

9:00 AM

| By Maria Krug

6. request returned or requester contacted: to clarify, or for other reason. Explain on reverse side of White Copy.

7. Request
fulfiiled
by factlity

| Date 1-31-94

| Time

2:30 PM

| By John Kaperick

8. ACTION ASSIGNED TO:

GC/DAC

Date: 1.13-94

9. Due Date. By law,

10. Comments or instructions:

-

this request must
be anz&,ered no Please send copy of re:f%' (letter only) and completed CID244 to OA332, Maria Krug, room 714,
later than: WSC#5. FAX 301-443-8850
2-8-94
11, 1]2:«::3;2(:1 Date 1-28-94 I Time 1:30 PM By John Kaperick
Office
12. Fee Provisions 13. Tolling of Time Provisions (see 4.9.(d))
& Wilhou‘rﬂﬁn a‘:;g:g: if)?_’ requcs:fr :ngees to pay: a. estimated fee exceeds
— . P authorization.
b. Fees reduced or waived, and by whom; attach explanation; 4.9 R
(b) applies. b. estimated fee exceeds $250 and
lacks
c. Notification of fees sent to requester on: " authorization.
d. Ps £5 ived c requester delinquent in past
. Payment of received on payments.

14. Initial Determination (Summarize per subparagraph 7.04d.3., DAQ 205-14; attach another sheet if necessary; 4.6 applies.)

Contacted requestor and received permission to narrow request to reports and col
which Dr. Jacqui Michel was involved in. Items sent to requestor 1/31/94 via U.S.

rreNsFondence, about Exxon Valdez oil spill,

ail. See attached letter for reference.

14. a. Clearance Official(s)
Name;

Office Title:
Date:
15. Collectible Costs per Fee Schedule (4.9 (b)) 16. Non-collectible Costs
Estimated Actual
Search Fee
5
Copying Fee
Review
Total Collectible $ $
17. Action | Dlgnature Position title Date
Office HAZMAT Reference Assistant 2-1-94
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The Privacy Act (5 USC § 552a)



5US.C. §552a

TITLE 5--COVERNMENT ORGANIZATION AND EMPLOYEES
PART I--THE AGENCIES GENERALLY
CHAPTER 5--ADMINISTRATIVE PROCEDURE
SUBCHAPTER II—-ADMINISTRATIVE PRCCEDURE
Sec. 552a. Records maintained on individuals

{a) Definitions.--For purposes of this section--

-

(1) the term ~“agency'' means agency as defined in section
552 (e) \1\ of this title;

~

(2) the term "““individual'' means a citizen of the United
States or an alien lawfully admitted for permanent
residence; .

-

{(3) the term "““maintain'' includes maintain, collect, use, or

disseminate;
o {(4) the term ~“record'' means any item, collection, or grouping
! of information about an individual that is maintained by an

e agency, including, but not limited to, his education,
financial transactions, medical history, and criminal orx
employment history and that contains his name, or the
identifying number, symbol, or other identifying particular
assigned to the individual, such as a finger or veoice print
or a photograph;

(5) the term ~“system of records'' means a group of any records
under the control of any agency from which information is
retrieved by the name of the individual or by some
identifying number, symbol, or other identifying particular
assigned to the individual;

(6) the term "~“statistical record'' means a record in a system
of records maintained for statistical research or reporting
purposes only and not used in whole or in part in making
any determination about an identifiable individual, except
as provided by section 8 of title 13;

{7} the term ~“routine use'' means, with respect to the
disclosure of a record, the use of such record for a
purpose which is compatible with the purpose for which it
was collected;

. .
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5U.8.C. §552a

-

{8) the term "~“matching program''--

{A) means any computerized comparison of-- K”j)

(i) two or more automated systems of records or a system
of records with non-Federal records for the purpose
of -~

(1) establishing or verifying the eligibility of,
or continuing compliance with statutory and
regulatory requirements by, applicants for,
recipients or beneficiaries of, participants
in, or providers of services with respect to,
cash or in-kind assistance or payments under
Federal benefit programs, or

{I1I) recouping payments or delinguent debts under
such Federal benefit programs, or

(ii) two or more automated Federal personnel or payroll
systems of records or a system of Federal
perscnnel or payroll records with non-Federal
records,

(B) but does not include--

(i} matches performed to produce aggregate statistical
data without any personal identifiers; '

(ii) matches performed to support any research or Kmﬂ)
statistical project, the specific data of which
may not be used to make decisions concerning the
rights, benefits, or privileges of specific
individuals;

(iii) matches performed, by an agency {(or component
thereof) which performs as its principal function
any activity pertaining to the enforcement of
criminal laws, subseguent to the initiation of a
specific criminal or civil law enforcement
investigation of a named person or perscns for
the purpose of gathering evidence against such
person or persons;

{iv) matches of tax information (I) pursuant to section
6103 (d) of the Internal Revenue Code of 1986, (II)
for purposes of tax administration as defined in
section 6103 (b) (4) of such Code, (III) for the
purpose of intercepting a tax refund due ,an.
individual under authority granted by section
404 (e}, 464, or 1137 of the Social Security Act;
or (IV) for the purpose of intercepting a tax
refund due an individual under any other tax
refund intercept program authorized by statute
which has been determined by the Director of the e
oOffice of Management and Budget to contain ) ”M;)
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(9)

{10)

(11}

(12}

5U.S.C. § 552a

verification, notice, and hearing requirements
that are substantially similar to the procedures
in section 1137 of the Social Security Act;

(v) matches--

{I) using records predominantly relating to Federal
personnel, that are performed for routine
administrative purposes (subject to guidance
provided by the Director of the Office of
Management and Budget pursuant to subsection
(v}); or

(ITI) conducted by an agency using only records from
systems of records maintained'by that agency;
if the purpose of the match is not to take any
adverse financial, personnel, disciplinary, or
other adverse action against Federal personnel;

{vi) matches performed for foreign counterintelligence
purpeses oxr to produce background checks for
security c¢learances of Federal personnel or
Federal contractor personnel;

{vii) matches performed.incident to a levy described in
section 6103 (k) (8) of the Internal Revenue Code
of 1986; or

(viii) matches performed pursuant to section
202(x) (3)or 1611({e) (1) of the Social Security
Act (42 U.S.C. 402(x) (3), 1382(e){(1}));

the term ~“recipient agency'' means any agency, or
contractor thereof, receiving records contained in a system
of records from a source agency for use in a matching
program;

the term " “non-Federal agency'' means any State or local
government, or agency thereof, which receives records
contained in a system of records from a source agency for
use in a matching preogram;

the term ~“source agency'' means any agency which
discloses records contained in a system of records to be .
used in a matching program, or any State or local
government, or agency thereof, which discloses records to
be used in a matching program;

the term "“Federal benefit program'' means any program
administered or funded by the Federal Government, or by
any agent or State on behalf of the Federal Government,
providing cash or in-kind assistance in the form of
payments, grants, loans, or loan guarantees to
individuals; and
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{b)

5U.8.C. § 552a

(13) the term ~““Federal personnel'' means officers and
employees of the Government of the United States, members
of the uniformed services (including members of the
Reserve Components), individuals entitled to receive
immediate or deferred retirement benefits under any
retirement program of the Government of the United States
(including survivor benefits).

Conditions of Disclosure.--No agency shall disclose any record
which is contained in a system of records by any means of
communication to any person, or to another agency, except
pursuant to a written request by, or with the prior written
consent of, the individual to whom the record pertains, unless
disclosure of the record would be--

(1) to those officers and employees of the agency which
maintains the record who have a need for the record in the
performance of their duties;

(2) required under secticon 552 of this title;

{(3) for a routine use as defined in subsection (a) (7) of this
section and described under subsection (e) (4) (D) of this
section;

(4) to the Bureau of the Census for purposes of planning or
carrying out a census or survey or related activity
pursuant to the provisions of title 13;

{5) to a recipient who has provided the agency with advance
adequate written assurance that the record will be used
solely as a statistical research or reporting record, and
the record is to be transferred in a form that is not
individually identifiable;

{6} to the National Archives and Records Administration as a
record which has sufficient historical or other value to
warrant its continued preservation by the United States
Government, or for evaluation by the Archivist of the
United States or the designee of the Archivist to determine
whether the record has such value;

{7) to another agency or to an instrumentality of any
governmental jurisdiction within or under the control of
the United States for a civil or criminal law enforcement
activity if the activity is authorized by law, and if the
head of the agency or instrumentality has made a written
request to the agency which maintains the record specifying
the particular portion desired and the law enforcement
activity for which the record is sought;

+

(8} to a person pursuant to a showing of compelling
circumstances affecting the health or safety of an
individual if upon such disclosure notification is
transmitted to the last known address of such individual;
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{s)

{10)

(11}

{12}

5U.S.C. § 552a

to either House of Congress, or, to the extent of matter
within its jurisdiction, any committee or subcommittee
thereof, any joint committee of Congress or subcommittee of
any such joint committee;

to the Comptroller General, or any of his authorized
representatives, in the course of the performance of the
duties of the General Accounting Office;

pursuant to the order of a court of competent
jurisdiction; or

to a consumer reporting agency in accordance with section
3711(e) of title 31. '

{c) Accounting of Certain Disclosures.--Each agency, with respect
to each system of records under its control, shall--

(1)

(2)

{3)

(4}

except for disclosures made under subsectiomns (b) (1) or
{b) (2} of this section, keep an accurate accounting of--

{A) the date, nature, and purpose of each disclosure of a
record to any person or to another agency made under
subsection (b) of this section; and

(B) the name and address of the person or agency to whom
the disclosure is made;

retain the accounting made under paragraph (1) of this
subsection for at least five years or the life of the
record, whichever is longer, after the disclosure for which
the accounting is made;

except for disclosures made under subsection (b) (7) of this
section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the
record at his request; and

inform any person or other agency about any correction or

notation of dispute made by the agency in accordance with

subsection (d) of this section of any record that has been
disclosed to the person or agency if an accounting of the

disclosure was made.

(d) Access to Records.--Each agency that maintains a system of
records shall--

(1)

upon request by any individual to gain access to his record
or to any information pertaining to him which is contained
in the system, permit him and upon his request, a person of
his own choosing to accompany him, to review the record and
have a copy made of all or any portion thereof in a form
comprehensible to him, except that the agency may require
the individual to furnish a written statement authorizing
discussion of that individual's record in the accompanying
person's presence; ’
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5U.8.C. § 5522

{2) permit the individual to request amendment of a record f“j)

(3}

{4}

{58}

pertaining to him and-- L

{A) not later than 10 days {excluding Saturdays, Sundays,
and legal public holidays) after the date of receipt of
such request, acknowledge in writing such receipt; and

{(B) promptly, either--

(i} make any correction of any portion thereof which
" the individual believes is not accurate, relevant,
timely, or complete; or

{ii) inform the individual of its refusal to amend the
record in accordance with his request, the reason
for the refusal, the procedures established by
the agency for the individual to request a review
of that refusal by the head of the agency or an
officer designated by the head of the agency, and
the name and business address of that official;

permit the individual who disagrees with the refusal of the

agency to amend his record to request a review of such

refusal, and not later than 30 days (excluding Saturdays,

Sundays, and legal public holidays) from the date on which

the individual requests such review, complete such review

and make a final determination unless, for good cause

shown, the head of the agency extends such 30-day period; !;i)
and if, after his review, the reviewing official also N
refuses to amend the record in accordance with the request,

permit the individual to file with the agency a concise

statement setting forth the reasons for his disagreement
with the refusal of the agency, and notify the individual
of the provisions for judicial review of the reviewing
official's determination under subsection

(g) (1) (A) of this section;

in any disclosure, containing information about which the
individual has filed a statement of disagreement, occurring
after the filing of the statement under paragraph (3} of
this subsection, clearly note any portion of the record
which is disputed and provide copies of the statement and,
if the agency deems it appropriate, copies of a concise
statement of the reasons of the agency for not making the
amendments requested, to persons or other agencies to whom
the disputed record has been disclcosed; and

nothing in this section shall allow an individual access to
any information compiled in reasonable anticipation of a
civil action or proceeding.
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5U.8.C. § 552a

{e) Agency Requirements.--Each agency that maintains a system of
records shall-- .

{1

{2)

{3)

(4)

maintain in its records only such information about an
individual as is relevant and necessary to accomplish a
purpose of the agency required to be accomplished by
statute or by executive order of the President;

collect information to the greatest extent practicable
directly from the subject individual when the information
may result in adverse determinations about an individual's
rights, benefits, and privileges under Federal programs;

inform each individual whom it asks to supply information,
on the form which it uses to collect the information or on
a separate form that can be retained by the individual--

(A} the authority {(whether granted by statute, or by
executive order of the President) which authorizes the
solicitation of the information and whether disclosure
of such information is mandatory or voluntary;

{B) the principal purpose or purposes for which the
information is intended to be used;

(C) the routine uses which may be made of the information,
as published pursuant to paragraph (4} (D) of this
subsection; and :

(D) the effects on him, if any, of not providing all or any
part of the requested information;

subject to the provisions of paragraph (11) of this
subsection, publish in the Federal Register upon
establishment or revision a notice of the existence and
character of the system of records, which notice shall
include-- :

{A) the name and location of the system;

{B} the categories of individuals on whom records are
maintained in the system;

{C} the categories of records maintained in the system;

(D) each routine use of the records contained in the
system, including the categories of users and the
purpose of such use;

{E) the policies and practices of the agency regarding
storage, retrievability, access controls, retention,
and disposal of the records;

(F) the title and business address of the agency official
who is responsible for the system of records;
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(5)

(6)

(7)

(8)

(3)

5U.S.C. § 552a

{@) the agency procedures whereby an indiwvidual can be
notified at his request if the system of records Pe
containg a record pertaining to him; - L

(H) the agency procedures whereby an individual can be
notified at his request how he can gain access to any
record pertaining to him contained in the system of
receords, and how he can contest its content; and

{I) the categories of sources of records in the system;

maintain all records which are used by the agency in making
any determination about any individual with such accuracy,
relevance, timeliness, and completeness as is reasonably
necessary to assure fairness to the individual in the
determination;

prior to disseminating any record about an individual to
any person cother than an agency, unless the dissemination
is made pursuant to subsection (b) (2} of this section, make
reasonable efforts to assure that such records are
accurate, complete, timely, and relevant for agency
purposes;

maintain no record describing how any individual exercises
rights guaranteed by the First Amendment unless expressly
authorized by statute or by the individual about whom the
record is maintained or unless pertinent to and within the
scope of an authorized law enforcement activity; /“ij

make reasonable efforts to serve notice on an individual
when any record on such individual is made available to any
person under compulsory legal process when such process
becomes a matter of public record;

establish rules of conduct for persons involved in the
design, development, operation, or maintenance of any
system of records, or in maintaining any record, and
instruct each such person with respect to such rules and
the requirements of this section, including any other rules
and procedures adopted pursuant to this section and the
penalties for noncompliance; '

{10) establish appropriate administrative, technical, and

physical safeguards to insure the security and
confidentiality of records and to protect against any
anticipated threats or hazards to their security or
integrity which could result in substantial harm,
embarrassment, inconvenience, or unfairness to any
individual on whom information is maintained;
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(11)

{12)

5U.S.C. § 552a

at least 30 days prior to publication of information under
paragraph (4) (D) of this subsection, publish in the
Fedexal Register notice of any new use or intended use of
the information in the system, and provide an opportunity
for interested persons to submit written data, views, or
arguments to the agency; and

if such agency is a recipient agency or a source agency in
a matching program with a non-Federal agency, with respect
to any establishment or revision of a matching program, at
least 30 days prior to conducting such program, publish in
the Federal Register notice of such establishment or
revision.

{(f) Agency Rules.--In order to carry out the provisions.of this
gsection, each agency that maintains a system of records shall
promulgate rules, in accordance with the requirements
(including general notice) of section 553 of this title, which
shall--

(1)

{2)

{3)

(4)

(5)

establish procedures whereby an individual can be notified
in response to his request if any system of records named
by the individual contains a record pertaining teo him;

define reasonable times, places, and requirements for
identifying an individual who requests his record or
information pertaining to him before the agency shall make
the record or information available to the individual;

establish procedures for the disclosure to an individual
upon his request of his record or information pertaining to
him, including special procedure, if deemed necessary, for
the disclosure to an individual of medical recoxds,
including psychological records, pertaining to him;

establish procedures for reviewing a request from an
individual concerning the amendment of any record or
information pertaining to the individual, for making a
determination on the request, for an appeal within the
agency of an initial adverse agency determination, and for
whatever additional means may be necessary for each
individual to be able to exerxrcise fully his rights under
this section; and

establish feeg to be charged, if any, to any individual for
making copies of his record, excluding the cost of any
search for and review of the record.

The Office of the Federal Register shall biennially compile and publish
the rules promulgated under this subsection and agency notices
published under subsection {(e) (4) of this section in a form available
to the public at low cost.
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{g) (1) Civil Remedies.--Whenever any agency

(n)

(B)

(c)

(D)

(2) ()

(B)

(3} (n)

(B)

makes a determination under subsection {d) (3) of this k_j)
section not to amend an individual's record in accordance N
with his request, or fails to make such review in

conformity with that subsection;

refuses to comply with an individual regquest under
subsection (d} (1) of this section;

fails to maintain any record concerning any individual with
such accuracy, relevance, timeliness, and completeness as
is necessary to assure fairness in any determination
relating to the qualifications, character, rights, or
opportunities of, or benefits to the individual that may be
made on the basis of such record, and consequently a
determination is made which is adverse to the individual;
or

fails to comply with any other provision of this section,
or any rule promulgated thereunder, in such a way as to
have an adverse effect on an individual, the individual may
bring a civil action against the agency, and the district
courts of the United States shall have jurisdiction in the
matters under the provisions of this subsection.

In any suit brought under the provisions of subsection

(g) (1) (A) of this section, the court may order the agency to )
amend the individual's record in accordance with his request f““>
or in such other way as the court may direct. In such a case KHM
the court shall determine the matter de novo.

The court may assess against the United States reascnable
attorney fees and other litigation costs reasonably incurred
in any case under this paragraph in which the complainant
has substantially prevailed.

In any suit brought under the provisions of subsection

(g) (1) (B) of this section, the court may enjoin the agency
from withholding the records and order the production to the
complainant of any agency records improperly withheld from
him. In such a case the court shall determine the matter de
novo, and may examine the contents of any agency records in
camera to determine whether the records or any portion
thereof may be withheld under any of the exemptions set
forth in subsection (k) of this section, and the burden is
on the agency to sustain its actionm.

The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred
in any case under this paragraph in which the complainant
has substantially prevailed.
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In any suit brought under the provisions of subsection

(g} (1) {(C}) or (D) of this section in which the court determines
that the agency acted in a manner which was intentional or
willful, the United States shall be liable to the individual in
an amount egqual to the sum of--

(A) actual damages sustained by the individual as a result of
the refusal or failure, but in no case shall a person
entitled to recovery receive less thar the sum of $1,000;
and

(B) the cests of the action together with reasonakle attorney
fees as determined by the court.

An action to enforce any liability created under this section
may be brought in the district court of the United States in
the district in which the complainant resides, or has his
principal place of business, or in which the agency records are
situated, or in the District of Columbia, without regard to the
amount in controversy, within two years from the date on which
the cause of action arises, except that where an agency has
materially and willfully misrepresented any information
regquired under this section to be disclosed to an individual
and the information so misrepresented is material to
establishment of the liability of the agency to the individual
under this section, the action may be brought at any time
within two years after discovery by the individual of the
misrepresentation. Nothing in this section shall be construed
to authorize any civil action by reason of any injury sustained
as the result of a disclosure of a record prior to September
27, 1975.

Rights of Legal Guardians.--For the purposes of this section,
the parent of any minor, or the legal guardian of any
individual who has been declared to be incompetent due to
physical or mental incapacity or age by a court of competent
jurisdiction, may act on behalf of the individual.

(1) Criminal Penalties.--Any officer or employee of an agency,
who by virtue of his employment or official position, has
possession of, or access to, agency records which contain
individually identifiable informaticn the disclosure of
which is prohibited by this section or by rules or
regulations established thereunder, and who knowing that
disclosure of the specific material is so prohibited,
willfully discloses the material in any manner to any person
or agency not entitled to receive it, shall be guilty of a
misdemeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully
maintains a system of records without meeting the notice
regquirements of subsection (e) {(4) of this section shall be
guilty of a misdemeanor and fined not more than $5,000.
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{(3) Any person who knowingly and willfully requests or cbtains
any record concerning an individual from an agency under
false pretenses shall be guilty of a misdemeanor and fined
not more than $5,000.

{J) General Exemptions.--The head of any agency may promulgate
rules, in accordance with the requirements (including general
notice) of sections 553 (b) (1), (2}, and (3), (¢}, and (e) of
this title, to exempt any system of records within the agency
from any part of this section except subsections (b}, {(c){1)
and (2), (e){4) (A} through (F}, (e)(6),(7}, (9}, (10), and
(11), and (i} if the system of records is--

(1) maintained by the Central Intelligence Agency; or

{2) maintained by an agency or component thereof which performs

as its principal function any activity pertaining to the
enforcement of criminal laws, including police efforts to
prevent, control, or reduce crime or to apprehend
criminals, and the activities of prosecutors, courts,

correctional, probation, pardon, or parole authorities, and

which consists of (A) information compiled for the
purpose of identifying individual criminal offenders and
alleged offenders and consisting only of identifying data
and notations of arrests, the nature and disposition of
criminal charges, sentencing, confinement, release, and
parcle and probation status; (B)information compiled for

the purpose of a criminal investigation, including reports

of informants and investigators, and associated with an

identifiable individual; or (C) reports identifiable to an

individual compiled at any stage of the process of

enforcement of the criminal laws from arrest or indictment

through release from supervision.

At the time rules are adopted under this subsection, the agency shall
incliude in the statement regquired under section 553 (¢} of this title,
the reasons why the system of records is tc be exempted from a
provision of this section. '

(k) Specific Exemptions.--The head of any agency may promulgate
rules, in accordance with the requirements (including general
notice) of sections 553(b) (1), (2), and (3), {(c), and (e} of
this title, to exempt any system of records within the agency
from subsectieons (¢) {3), (d), (e) (1}, (e} (4)(G), (H), and (I)
and (f) of this section if the system of records is--

(1) subject to the provisions of section 552 (b) (1) of this
title;
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(2) investigatory material compiled for law enforcement
purposes, other than material within the scope of
subsection (j) (2) of this section: Provided, however, That
if any individual is denied any right, privilege, or
benefit that he would otherwise be entitled by Federal law,
or For which he would ctherwise be eligible, as a result of
the maintenance of such material, such material shall be
provided to such individual, except to the extent that the
diseclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be
held in confidence, or, prior to the effective date of this
section, under an implied promise that the identity of the
source would be held in confidence;

(3) maintained in conmnection with providing protective services
to the President of the United States or other individuals
pursuant to section 3056 of title 18;

(4) required by statute to be maintained and used solely as
statistical records;

(5) investigatory material compiled sclely for the purpose of
determining suitability, eligibility, or gualifications for
Federal civilian employment, military service, Federal
contracts, or access to classified information, but only to
the extent that the disclosure of such material would
reveal the identity of a source who furnished information
to the Government under an express promise that the
identity of the source would be held in confidence, or,
prior to the effective date of this section, under an
implied promise that the identity of the source would be
held in confidence;

(6) testing or examination material used solely to determine
individual qualifications for appointment or promotion in
the Federal service the disclosure of which would
compromise the objectivity or fairness of the testing or
examination process; or

(7} evaluation material used to determine potential for
promotion in the armed services, but only to the extent
that the disclosure of such material would reveal the
identity of a source who furnished information to the
Government under an express promise that the identity of
the scurce would be held in confidence, or, prior to the
effective date of this section, under an implied promise
that the identity of the source would be held in
confidence.

At the time rules are adopted under this subsection, the agency shall
include in the statement required under section 553 (c) of this title,
the reasons why the system of records is to be exempted from a
provision of this section.
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Archival Records.--Each agency record which is accepted by

the Archivist of the United States for storage, processing, i,~>
and servicing in accordance with section 3103 of title 44 A
shall, for the purposes of this section, be considered to

be maintained by the agency which deposited the record and

shall be subject to the provisions of this section. The

Archivist of the United States shall not disclose the

record except to the agency which maintains the record, or

under rules established by that agency which are not

inconsistent with the provisions of this section.

Each agency record pertaining to an identifiable individual
which was transferred to the National Archives of the
United States as a record which has sufficient historical
or other value to warrant its continued preservation by the
United States Government, prior to the effective date of
this section, shall, for the purposes of this section, be
considered to be maintained by the National Archives and
shall not be subject to the provisions of this section,
except that a statement generally describing such records
{modeled after the requirements relating to records subject
to subsections (e) (4} (A) through (G) of this section)
shall be published in the Federal Register.

Each agency record pertaining to an identifiable individual

which is trangferred to the National Archives of the United

States as a record which has sufficient historical or other

value to warrant its continuved preservation by the United .
States Government, on or after the effective date of this g
section, shall, for the purposes of this section, be
considered to be maintained by the Natiocnal Archives and
shall be exempt from the requirements of this section
except subsections(e) (4) (A} through (G) and (e) (9) of this
section.

”,ﬁ
vr'
I

Government Contractors.--When an agency provides by a
contract for the operation by or on behalf of the agency of
a system of records to accomplish an agency function, the
agency shall, consistent with its authority, cause the
requirements of this section to be applied to such system.
For purposes of subsection (i) of this section any such
contractor and any employee of such contractor, if such
contract is agreed to on or after the effective date of
this section, shall be considered to be an employee of an
agency.

A consumeyr reporting agency to which a record is disclosed
under section 371l{e) of title 31 shall not be considered a
contractor for the purposes of this section.

{n) Mailing Lists.--An individual's name and address may not be
sold or rented by an agency unless such action is specifically
authorized by law. This provision shall not be construed to
require the withholding of names and addresses otherwise
permitted to be made public. . A
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{c) Matching Agreements.--(1) No record which is contained in a
system of records may be disclosed to a recipient agency or
non-Federal agency for use in a computer matching program
except pursuant t¢ a written agreement between the source
agency and the recipient agency or non-Federal agency
specifying--

(&)

(B}

{C)

the purpose and legal authority for conducting the program;

the justification for the program and the anticipated
results, including a specific estimate of any savings;

a description of the records that will be matched,
including each data element that will be used, the
approximate number of records that will be matched, and the
projected starting and completion dates of the matching

. program;

{D)

{E)

(F)

(G)

(H)

(1)

procedures for providing individualized notice at the time
of application, and notice periodically thereafter as
directed by the Data Integrity Board of such agency
{(subject to guidance provided by the Director of the Office
of Management and Budget pursuant to subsection (v)}, to-- .

{i) applicants for and recipients of financial assistance
or payments under Federal benefit programs, and

(i1) applicants for and holders of positions as Federal
personnel, that any information provided by such
applicants, recipients, holders, and individuals may
be subject to verification through matching programs;

procedures for verifying information produced in such
matching program as required by subsection (p};

procedures for the retention and timely destruction of
identifiable records created by a recipient agency or
non-Federal agency in such matching program;

procedures for ensuring the administrative, technical, and
physical security of the records matched and the results of
such programs;

prohibitions on duplication and redisclosure of records
provided by the source agency within or cutside the
recipient agency or the non-Federal agency, except where
required by law or essential to the conduct of the matching
program;

procedures governing the use by a recipient agency or non-.
Federal agency of records provided in a wmatching program by
a source agency, including procedures governing return of
the records to the source agency or destruction of records
used in such program;
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information on assessments that have been made on the
accuracy of the records that will be used in such matching
program; and

that the Comptroller General may have access to all records
of a recipient agency or a non-Federal agency that the
Comptroller General deems necessary in order to moniter or
verify compliance with the agreement.

A copy of each agreement entered into pursuant to paragraph
(1) shall--

(i) be transmitted toc the Committee on Governmental Affairs
of the Senate and the Committee on Government
Operations of the House of Representatives; and

{ii) be available upon reguest to the public.

No such agreement shall be effective until 30 days after
the date on which such a copy is transmitted pursuant to
subparagraph (3} (i) .

Such an agreement shall remain in effect only for such
pericd, not to exceed 18 months, as the Data Integrity
Board of the agency determines is appropriate in light of
the purposes, and length of time necessary for the conduct,
of the matching program.

Within 3 months prior to the expiration of such an
agreement pursuant to subparagraph (C), the Data Integrity
Board of the agency may, without additional review, renew
the matching agreement for a current, ongeoing matching
program for not more than one additional year if--

(i} such program will be conducted without any change; and
(ii}) each party to the agreement certifies to the Board in

writing that the program has been conducted in
compliance with the agreement.

to protect any individual whose records are used in a matching
program, no recipient agency, non-Federal agency, or source
agency may suspend, terminate, reduce, or make a final denial
of any financial assistance or payment under a Federal benefit
program to such individual, or take other adverse action

against such individual, as a result of information produced by

such matching program, until--

()

(i} the agency has independently verified the information;
or
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(ii) the Data Integrity Board of the agency, or in the case
of a non-Federal agency the Data Integrity Board of the
source agency, determines in accordance with guidance
issued by the Director of the Office of Management and
Budget that--

{I) the information is limited to identification and amount
of benefits paid by the source agency under a Federal
benefit program; and

{(II) there is a high degree of confidence that the
information provided to the recipient agency is
‘accurate;

(B) the individual receives a notice from the agency containing
a statement of its findings and informing the individual of
the opportunity to contest such findings; and

(C) {i)} the expiration of any time period established for the
program by statute or regulation for the individual to
respond to that notice; or

(ii1) in the case of a program for which no such peried is
established, the end of the 30-day period beginning on
the date on which notice under subparagraph (B) is
mailed or otherwise provided to the individual.

Independent verification referred to in paragraph (1) reguires
investigation and confirmation of specific information relating
to an individual that is used as a basis for an adverse action
against the individual, including where applicable
investigation and confirmation of--

{A) the amount of any asset or income involved;

(B} whether such individual actually has or had access to such
asset or income for such individual's own use; and

(C) the period or periods when the individual actually had such
asset or income.

Notwithstanding paragraph (1}, an agency may take any
appropriate action otherwise prohibited by such paragraph if
the agency determines that the public health or public safety
may be adversely affected or significantly threatened during
any notice period required by such paragraph.

Sanctions.-- (1) Notwithstanding any other provision of law, no
gsource agency may disclose any record which is contained in a
system of records to a recipient agency or non-Federal agency
for a matching program if such source agency has reason to
believe that the requirements of subsection (p), or any
matching agreement entered into pursuant to subsection (o), or
both, are not being met by such recipient agency.
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{2} No source agency may renew a matching agreement unless--

(r)

(s)

(t)

{(A) the recipient agency or nocn-Federal agency has certified \“:)
that it has complied with the provisions of that agreement;
and

{(B) the source agency has no reason to believe that the
certification is inaccurate.

Report on New Systems and Matching Programs.--Each agency that
proposes to establish or-make a significant change in a system
of records or a matching program shall provide adequate advance
notice of any such proposal (in duplicate) to the Committee on
Government Operations of the House of Representatives, the
Committee on Governmental Affairs of the Senate, and the Office
of Management and Budget in order to permit an evaluation of
the probable or potential effect of such proposal on the
privacy or other rights of individuals.

Biennial Report.--The President shall biennially submit to the
Speaker of the House of Representatives and the President pro
tempore of the Senate a report--

(1) describing the actions of the Director of the Office of
Management and Budget pursuant to section 6 of the Privacy
BAet of 1974 during the preceding 2 years;

(2) describing the exercise of individual rights of access and
amendment under this section during such years;

-/_.H‘\
: .
:

\xgj

(3) identifying changes in or additions to systems of records;

{4) containing such other information concerning administration
of this section as may be necessary or useful to the
Congress in reviewing the effectiveness of this section in
carrying out the purposes of the Privacy Act of 1974.

(1) Effect of COther Laws.--No agency shall rely on any exemption
contained in section 552 of this title to withhold from an
individual any record which is otherwise accessible to such
individual under the provisions of this sectiomn.

(2) No agency shall rely on any exemption in this section to
withhold from an individual any record which is otherwise
accessible to such individual under the provigions of
section 552 of this title.

{(u) bata Integrity Boards.—

{1} Every agency conducting or participating in a matching
program shall establish a Data Integrity Board to oversee
and coordinate among the various components of such agency
the agency's implementation of this section.
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{2) Each Data Integrity Board shall consist of senior officials
R designated by the head of the agency, and shall include any
i ’ senior official designated by the head of the agency as
responsible for implementation of this section, and the
inspector general of the agency, if any. The inspector
general shall not serve as chairman of the Data Integrity
Board.

(3) Each Data Integrity Board--

{a) shall review, approve, and maintain all written
agreements for receipt or disclosure of agency records
for matching programs to ensure compliance with
subsection (o), and all relevant statutes, regulations,
and guidelines;

{B} shall review all matching programs in which the agency
has participated during the year, either as a source
agency or recipient agency, determine compliance with
applicable laws, regulations, guidelines, and agency
agreements, and assess the costs and benefits of such
programs;

(C) shall review all recurring matching programs in which
the agency has participated during the year, either as
a source agency or recipient agency, for continued
justification for such disclosures;

o (D) shall compile an annual report, which shall be

. ;) submitted to the head of the agency and the Office of
Management and Budget and made available to the public
on request, describing the matching activities of the
agency, including--

(1) matching programs in which the agency has
participated as a source agency or recipient
agency;

{ii} matching agreements proposed under subsection
(o) that were disapproved by the Board;

(iii) any changes in membership or structure of the
Board in the preceding year;

{iv) the reasons for any waiver of the requirement
in paragraph (4) of this section for completion
and submission of a cost-benefit analysis prior
to the approval of a matching program;

(v) any violations of matching agreements that have
been alleged or identified and any corrective
action taken; and

{(vi) any other information required by the Director
. of the Office of Management and Budget to be
a ) included in such report;
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shall serve as a clearinghouse for receiving and providing :
information on the accuracy, completeness, and reliability N
of records used in matching proegrams; .

—

shall provide interpretation and guidance to agency
components and personnel on the requirements of this
section for matching programs;

shall review agency recordkeeping and disposal pelicies and
practices for matching programs to assure compliance with
this section; and

may review and report on any agency matching activities
that are not matching programs.

Except as provided in subparagraphs (B) and (C), a Data
Integrity Board shall not approve any written agreement for
a matching program unless the agency has completed and
submitted to such Board a cost-benefit analysis of the
proposed program and such analysis demonstrates that the
program is likely to be cost effective.\2\

“cost-effective.?

-~

The Board may waive the requirements of subparagraph (A) of

this paragraph if it determines in writing, in accordance .
with guidelines prescribed by the Director of the Office of {'T)
Management and Budget, that a cost-benefit analysis is not e
required.

A cost-benefit analysis shall not be required under
subparagraph (A) prior to the initial approval of a written
agreement for a matching program that is specifically
regquired by statute. Any subsequent written agreement for
such a program shall not be approved by the Data Integrity
Board unless the agency has submitted a cost-benefit
analysis of the program as conducted under the preceding
approval of such agreement.

If a matching agreement is disapproved by a Data Integrity
Board, any party to such agreement may appeal the
disapproval to the Director of the 0Office of Management and
Budget. Timely notice of the filing of such an appeal shall
be provided by the Director of the Office of Management and
Budget to the Committee on. Governmental Affairs of the
Senate and the Committee on Government Operations of the
House of Representatives.

The Director of the Office of Management and Budget may
approve a matching agreement notwithstanding the
disapproval of a Data Integrity Board if the Director
determines that--

*
rd
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(i) the matching program will be consistent with all
applicable legal, regulatory, and policy
requirements;

(ii) there is adeguate evidence that the matching
agreement will be cost-effective; and

{iii) the matching program is in the public interest.

(C) The decision of the Director to approve a matching
agreement shall not take effect until 30 days after it is
reported to committees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Qffice
of Management and Budget disapprove a matching program
propesed by the inspector general of an agency, the
inspector general may report the disapproval to the head of
the agency and to the Congress.

(6) In the reports required by paragraph (3) (D), agency matching
activities that are not matching programs may be reported on an
aggregate basis, if and to the extent necessary to protect
ongoing law enforcement or counterintelligence investigations.

(v) Office .of Management and Budget Responsibilities.--The Director
of the Office of Management and Budget shall--

A1) develop and, after notice and opportunity for public
comment, prescribe guidelines and regulations for the use
of agencies in implementing the provisions of this section;
and

{2) provide continuing assistance to and oversight of the
implementation of this section by agencies.

{(added Pub. L. 93-579, Sec. 3, Dec. 31, 1974, 88 Stat. 1897; amended
Pub. L. 94-183, Sec. 2(2), Dec. 31, 1575, 89 Stat. 1057; Pub. L. 97-
365, Sec. 2, Oct. 25, 1982, 96 Stat. 1745; Pub. L. 987-375, title II,
Sec. 201(a), {(b), Dec. 21, 1982, 96 Stat. 1821; Pub. L. 97-452,

Sec. 2(a) (1), Jan. 12, 1983, 96 Stat. 2478; Pub. L. 98-477, Sec. 2{c),
Oct. 15, 1984, 958 Stat. 2211; Pub. L. 98-497, title I, Sec. 107 (g},
Oct. 19, 19584, 98 Stat. 2292; Pub, L. 100-503, Secs. 2-6(a), 7, 8, Oct.
18, 1988, 102 Stat. 2507-2514; Pub. L. 101-508, title VII, Sec.
7201 (b) (1), Nov. 5, 1850, 104 Stat. 1388-334; Pub. L. 103-66, title
XIII, Sec. 13581(c), Aug. 10, 1983, 107 Stat. 611; Pub. L. 104-193,
title I, Sec. 110{w}, Aug. 22, 1996, 110 Stat. 2175; Pub. L. 104-226¢,
Sec. 1(b)(3), Oct. 2, 1896, 110 Stat. 3033; Pub. L. 104-316, title I,
Sec. 115(9)(2)(3), Oct. 19, 1996, 110 Stat. 3835; Pub. L. 105-34, title
X, Sec. 1026 (b) (2}, Aug. 5, 1997; 111 Stat. 925; Pub. L. 105-362, title
XIII, Sec. 1301{(d), Nov. 10, 1998, 112 Stat. 3293; Pub. L. 106-170,
title IV, Sec. 402(a) {(2), Dec. 17, 1999, 113 Stat. 1908.)

References in Text
Section 552({e} of this title, referred to in subsec. {a) (1), was
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redesignated section 552(f) of this title by section 1802(b) of Pub. L.

99-570. !
Section 6103 of the Intermal Revenue Code of 1986, referred to in \u:)
subsec. (a) (8) (B) (iv), ({(vii}, is classified to section 6103 of Title
26, Internal Revenue Cecde. . .
Sections 404, 464, and 1137 of the Social Security Act, referred to
in subsec. {a) (8) (B) {iv)}, are classified to sections 604, 664, and
1320b-7, respectively, of Title 42, The Public Health and Welfare.
For effective date of this section, referred to in subsecs. (k) (2},
{5}, (7)., (1} (2), (3), and (m), see Effective Date note below.
Section 6 of the Privacy Act of 1974, referred to in subsec.
{8) (1), is section 6 of Pub. L. 93-579, which was set out below and was
repealed by section 6(c) of Pub. L. 100-503.
For classification of the Privacy Act of 1974, referred to in
subsec. (s) (4}, see Short Title note below.

Codification’

Section 552a of former Title 5, Executive .Departments and
" Government Officers and Employees, was transferred to section 2244 of
Title 7, Agriculture.

Amendments

1999--Subsec. (a) (8) (B) {viii). Pub. L. 106-170 added cl. (viii).
1998--5ubsec. {u) {6), (7). Pub. L. 105-362 redesignated par. (7) as
(6) , substituted "~“paragraph (3) (D)'' for ™“paragraphs (3) (D} and
{6} '', and struck out former par. (6) which read as follows: ~“The -
Director of the Office of Management and Budget shall, annually during { ;)
the first 3 years after the date of enactment of this subsection and .
biennially thereafter, consolidate in a report to the Congress the
information contained in the reports from the various Data Integrity
Boards under paragraph (3) (D). Such report shall include detailed
information about costs and benefits of matching programs that are
conducted during the period covered by such consolidated report, and
shall identify each waiver granted by a Data Integrity Board of the
requirement for completion and submission of a cost-benefit analysis
and the reasons for granting the waiver.'!
1997--Subsec. {(a) {8) (B) (vii). Pub. L. 105-34 added cl. (vii).
1996--Subsec. (a) (8) (B) (iv) (III). Pub. L. 104-193 substituted
““section 404 (e}, 464,'!' for “Tsection 464'’'.
Subsec. (a) (8) {B} (v) to (vii). Pub. L. 104-226 inserted
or'' at end of cl. (v}, struck out ““or'' at end of. cl.
(vi}, and struck out cl. (vii) which read as follows:
““matches performed pursuant to section 6103(1) (12) of the
Internal Revenue Code of 1986 and section 1144 of the Sccial
Security Act;'’'.
Subsecs. (b){12), (m)(2}). Pub. L. 104-316 substituted
“*3711(e)'' for “T3711(f)'‘.
1993--Subsec. {a) (8) (B} (vii). Pub. L. 103-66 added cl. (wvii}.
1990--Subsec. (p). Pub. L. 101-508 amended subsec. (p} generally,
restating former pars. (1} and (3) as par. (1), adding
provisions relating to Data Integrity Boards, and restating
former pars. (2} and (4) as (2) and (3), respectively.

- -
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1588--Subsec. {a) (8) to (13). Pub. L. 100-503, Sec. 5, added pars.
(8) to (13).

Subsec. (e) {(12). Pub. L. 100-503, Sec. 3(a), added par. (12).
Subsec. {(f). Pub. L. 100-503, Sec. 7, substituted
““biennially'' for ~"annually'' in last sentence.

Subsecs. {o) to (g). Pub. L. 100-503, Sec. 2(2), added
subsecs. (o) to (g). Former subsecs. (o} to (g} redesignated
{r) to (t), respectively.

Subsec. (r). Pub. L. 100-503, Sec. 3(b), inserted ~"and
matching programs'' in heading and amended text generally.
Prior to amendment, text read as follows: ~“Each agency shall
provide adequate advance notice to Congress and the Office of
Management and Budget of any proposal to establish or alter
any system of records in order to permit an evaluation of the
probable or potential effect of such proposal on the privacy
and other personal or property rights of individuals or the
disclosure of information relating to such individuals, and
its effect on the preservation of the constitutional
principles of federalism and separation of powers.'!

Pub. L. 100-503, Sec. 2(1), redesignated former subsec. (o) as (r).
Subsec. (s). Pub. L. 100-503, Sec. 8, substituted
"“Biennial'' for “~TAnnual'' in heading, ~"biennially submit'’
for “Tannmually submit'' in introductory provisions,
““preceding 2 vyears'' for "~ "preceding year'' in par. (1}, and
““such years'' for such year'' in par. (2). :

Pub. L. 100-503, Sec. 2(1), redesignated former subsec. (p) as (s}.
Subsec. (t). Pub. L. 100-503, Sec. 2(1), redesignated former
subsec. (g) as (t).

Subsec. (u). Pub. L. 100-503, Sec. 4, added subsec. {u}.
Subsec. (v). Pub. L. 100-503, Sec. 6{a), added subsec. {(v).
1984--Subsec. (b} (6). Pub. L. 98-497, Sec. 107(g) (1), substituted
"“"National Archives and Records Administration'’' for
" “"Naticnal Archives of the United States'', and "~ “Archivist
of the United States or the designee of the Archivist'' for
“TAdministrator of General Services or his designee'’'.
Subsec. (1) (1). Pub. L. 98-497, Sec. 107(g) (2), substituted
“TArchivist of the United States'' for ~“Administrator of
General Services'' in two places.
Subsec. (g). Pub. L. 98-477 designated existing provisions as
par.{l) and added par. (2).

1983--Subsec. (b) (12). Pub. L. 97-452 substituted "~ “section 3711(f)
of title 31'' for ““section 3{d) of the Federal Claims
Collection Act of 1966 (31 U.S.C. 952(d))'"'.

Subsec. (m){(2). Pub. L. 97-452 substituted "““section 3711 (f}
of title 31'' for ~“section 3(d} of the Federal Claims
Collection Act of 1966 (31 U.S.C. 952{(d))''.

-

-~
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1982--Subsec. (b){12). Pub. L. 97-365, Sec. 2(a), added par. (12).
Subsec. (e)(4). Pub. L. 87-375, Sec. 201{a), substituted
““upon establishment or revision'' for "““at least annually'’
after ~“Federal Register''.

Subsec. {m). Pub. L. 97-365, Sec. 2(b}, designated existing
provisions as par. (1) and added par. (2).

Subsec. (p). Pub. L. 97-375, Sec. 201(b), substituted
provisions requiring annual submission of a report by the
President to the Speaker of the House and President pro
tempore of the Senate relating to the Director of the Office
of Management and Budget, individual rights of access,
changes or additions to systems of records, and other
necessary or useful information, for provisions which had
directed the President to submit to the Speaker of the House
and the President of the Senate, by June 30 of each calendar
year, a consolidated report, separately listing for each
Federal agency the number of records contained in any system
of records which were exempted from the application of this
section under the provisions of subsections (j} and (k) of
this section during the preceding calendar year, and the
reasons for the exemptions, and such other information as
indicate efforts to administer fully this section.

1975--Subsec. (g} ({5). Pub. L. 94-183 substituted ““to September 27,
1975'' for ““to the effective date of this section''.

Change of Name

Committee on Government Operations of House of Representatives
treated as referring to Committee on Government Reform and Oversight of
House of Representatives by section 1l(a} of Pub. L. 104-14, set out as
a note under section 21 of Title 2, The Congress. Committee on
Government Reform and Oversight of House of Representatives changed to
Committee on Government Reform of House of Representatives by House
Resolution No. 5, One Hundred Sixth Congress, Jan. 6, 1999.

Effective Date of 1999 Amendment

amendment by Pub. L. 106-170 applicable to individuals whose pericd
of confinement in an institution commences on or after the f£irst day of
the fourth month beginning after Decembexr 1999, see section 402({a) (4)
of Pub. L. 106-170, set out as a note under section 402 of Title 42,
The Public Health and Welfare.

Effective Date of 1997 Amendment

Amendment by Pub. L. 105-34 applicable to levies issued after Aug.
5, 1997, see section 1026(c) of Pub. L. 105-34, set out as a note under
section 6103 of Title 26, Internal Revenue Code.
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Effective Date of 1996 Amendment

Amendment by Pub. L. 104-193 effective July 1, 1857, with
transition rules relating to State options to accelerate such date,
rules relating to claims, actions, and proceedings commenced before
such date, rules relating te closing out of accounts for terminated or
substantially modified programs and continuance in office of Assistant
Secretary for Family Support, and provisions relating to termination of
entitlement under AFDC program, see section 116 of Pub. L. 104-193, as
amended, set out as an Effective Date note under section 601 of Title
42, The Public Health and Welfare.

Effective Date of 1993 Amendment

Amendment by Pub. L. 103-66 effective Jan. 1, 1994, see section
13581{(d) of Pub. L. 103-66, set out as a note under section 1395y of
Title 42, The Public Health and Welfare.

Effective Date of 1988 Amendment

Section 10 of Pub. L. 100-503, as amended by Pub. L. 101-56, Sec.
2, July 19, 1989, 103 Stat. 149, provided that:

"~ (a) In General.--Except as provided in subsections (b) and (¢},
the amendments made by this Act [amending this section and
repealing provisions set out as a note below] shall take
effect 9 months after the date of enactment of this Act [Oct.
18, 1988]).

“*{b) Exceptions.--The amendment made by sections 3(b), 6, 7, and 8
of this Act [amending this section and repealing provisions
set out as a note below] shall take effect upon enactment.

"~ {ec) Effective Date Delayed for Existing Programs.--In the case of
any matching program (as defined in section 552a(a) (8} of
title 5, United States Code, as added by section 5 of this
Act) in operation before June 1, 198%, the amendments made by
this Act (other than the amendments described in subsection
(b)) shall take effect January 1, 1990, if--

“* {1} such matching program is identified by an agency as being
in operation before June 1, 1989; and
*~{2) such identification is--

" {A) submitted by the agency to the Committee on
Governmental Affairs of the Senate, the Committee on
Government Operations of the House of
Representatives, and the Office of Management and
Budget before August 1, 1989, in a report which
contains a schedule showing the dates on which the
agency expects to have such matching program in
compliance with the amendments made by this Act, and

"7 {B) published by the Office of Management and Budget in
the Federal Register, before September 15, 1989.'?

Effective Date of 1984 Amendment

Amendment by Pub. L. 98-497 effective Apr. 1, 1985, see section 301
of Pub. L. 98-497, set out as a note under section 2102 of Title 44,
Public Printing and Documents.
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Effective Date

Section 8 of Pub. L. 93-579 provided that: ~"The provisions of this !ij>
Act [enacting this section and provisions set out as notes under this
section] shall be effective on and after the date of enactment [Dec.
31, 1974), except that the amendments made by sections 3 and 4
[enacting this section and amending analysis preceding section 500 of
this title] shall become effective 270 days following the day on which
this Act is enacted.'’

Short Title of 1990 Amendment

Section 7201(a) of Pub. L. 101-508 provided that: “"This section
[amending this section and enacting provisions set out as notes below]
may be cited as the “Computer Matching and Privacy Protection
Amendments of 19%80'.'"!

Short Title of 1985 Amendment

Pub. L. 101-56, Sec. 1, July 19, 1989, 103 Stat. 149, provided
that:
““This Act [amending section 10 of Pub. L. 100-503, set out as a note
above] may be cited as the “Computer Matching and Privacy Protection
Act Amendments of 1985'.'!

Short Title of 1988 Amendment

Section 1 of Pub. L. 100-503 provided that: ~"This Act [amending B
this section, enacting provisions set out as notes above and below, and ;’j)
repealing provisions set out as a note below] may be cited as the o
“Computer Matching and Privacy Protection Act of 1988'.'!

Short Title

Section 1 of Pub. L. 93-579 provided: ~“That this Act [enacting
this gection and provisions set out as notes under this section] may be
cited as the “Privacy Act of 1974'."!

_ Termination of Reporting Requirements

For termination, effective May 15, 2000, of reporting provisions in
subsec. (s) of this section, see section 3003 of Pub. L. 104-66, as
amended, set out as a note under section 1113 of Title 31, Money and
Finance, and page 31 of House Document No. 103-7.

Delegation of Functions

Functions of Director of Office of Management and Budget under this
section delegated to Administrator for Office of Information and
Regulatory Affairs by section 3 of Pub. L. 96-511, Dec. 11, 1980, 94
Stat. 2825, set out as a note under section 3503 of Title 44, Public
Printing and Documents.
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Publication of Guidance Under Subsection (p) {1) (A) (ii)

Section 7201(b) {2) of Pub. L. 101-508 provided that: "“"Not later .
than 90 days after the date of the enactment of this Act [Nov. 5,
1990], the Director of the Office of Management and Budget shall
publish guidance under subsection (p) (1) (A) (ii) of section 552a of
title 5, United States Code, as amended by this Act."’

Limitation on Application of Verification Requirement

Section 7201(¢) of Pub. L. 101-508 provided that: ~“Secticn
552a(p) (1) (A) (1i) {II) of title 5, United States Code, as amended by
section 2 [probably means section 7201 (b) (1) of Pub. L. 101-508], shall
not apply to a program referred to in paragraph (1), (2}, or (4) of
section 1137(b} of the Social Security Act (42 U.S.C. 1320b-7}, until
the earlier of--

“*{1) the date on which the Data Integrity Board of the Federal
agency which administers that program determines that
there is not a high degree of confidence that information
provided by that agency under Federal matching programs
is accurate; or, .

**(2) 30 days after the date of publication of guidance under
section 2 (b} [probably means section 7201{b} (2} of Pub.
L. 101-508, set out as a note above].'’

Effective Date Delayed for Certain Education Benefits Computer Matching
Programs

Pub. L. 101-366, title II, Sec. 206(d), Aug. 15, 19%0, 104 Stat.
442, provided that:

“*{1) In the case of computer matching programs between the
Department of Veterans Affairs and the Department of Defense
in the administration of educaticn benefits programs under
chapters 30 and 32 of title 38 and chapter 106 of title 10,
United States Code, the amendments made to section 552a of
title 5, United States Code, by the Computer Matching and
Privacy Protection Act of 1988 [Pub. L. 100-503] {other than
the amendments made by section 10(b) of that Act) [see
Effective Date of 1988 Amendment note above] shall take
effect on October 1, 1990.

“*{2) For purposes of this subsection, the term “matching program'
has the same meaning provided in section 552a({a) (8) of title
5, United States Code.'' '

Implementation Guidance for 1988 Amendments

Section 6(b) of Pub. L. 100-503 provided that: ~“The Director
shall, pursuant to section 552a(v) of title 5, United States Code,
develop guidelines and regulations for the use of agencies in
implementing the amendments made by this Act [amending this section and
repealing provisions set cut as a note below] not later than 8 months
after the date of enactment of this Act [Oct. 18, 1988]."'
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Construction of 1988 Amendments

Section 9 of Pub. L. 100-503 provided that: ~“Nothing in the
amendments made by this Act [amending this section and repealing
provisions set out as a note below] shall be construed to authorize--

"~ {1) the establishment or maintenance by any agency of a
national data bank that combines, merges, or links
information on individuals maintained in systems of
records by other Federal agencies;

“*({2) the direct linking of computerized systems of records
maintained by Federal agencies;

“*({3) the computer matching of records not otherwise authorized
by law; or :

> (4) the disclosure of records for computer matching except to
a Federal, State, or local agency.''

Congressional Findings and Statement of Purpose

Section 2 of Pub. L. 93-579 provided that:

“*(a) The Congress finds that--

** {1} the privacy of an individual is directly affected by the
collection, maintenance, use, and dissemination of
personal information by Federal agencies;

" {2) the increasing use of computers and sophisticated
information technology, while essential to the efficient
operations of the Government, has greatly magnified the
harm to individual privacy that can occur from any
collection, maintenance, use, or dissemination of
perscnal information;

“*(3} the opportunities for am individual to secure employment,
insurance, and credit, and his right to due process, and
other legal protections are endangered by the misuse of
certain information systems;

"~ (4} the right to privacy is a personal and fundamental right
protected by the Constitution of the United States; and

“*{5) in order to protect the privacy of individuals identified
in information systems waintained by Federal agencies, it
is necessary and proper for the Congress to regulate the
collection, maintenance, use, and dissemination of
information by such agencies.

"~ {b) The purpose of this Act [enacting this section and provisions
set out as notes under this section] is to provide certain
safeqguards for an individual against an invasion of personal
privacy by requiring Federal agencies, except-as otherwige
provided by law, to--

" (1) permit an individual to determine what records pertaining
to him are collected, maintained, used, or disseminated
by such agencies; )

“~ {2} permit an individual to prevent records pertaining to him
obtained by such agencies for a particular purpose from
being used or made available for another purpose without
his consent; ‘
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“~({3) permit an individual to gain access tc information
pertaining to him in Federal agency records, to have a
copy made of all or any portion thereof, and to correct
or amend such records; )

~~{4) collect, maintain, use, or disseminate any record of
identifiable personal information in a manner that
assures that such action is for a necessary and lawful
purpose, that the information is current and accurate for
its intended use, and that adequate safeguards are
provided to prevent misuse of such information;

T (5) permit exemptions from the reguirements with respect to
records provided in this Act only in those cases where
there is an important public pelicy need for such
exemption as has been determined by specific statutory
authority; and

“"(6) be subject to civil suit for any damages which occur as a
result of willful or intentional action which wviolates
any individual's rights under this Act.'!®

Privacy Protection Study Commission

Section 5 of Pub. L. 93-579, as amended by Pub. L. 95-38, June 1,
1977, 91 Stat. 179, which established the Privacy Protection Study
Commission and provided that .the Commission study data banks, automated
data processing programs and information systems of governmental,
regional and private organizations to determine standards and
procedures in force for protection of personal information, that the
Commissicon report teo the President and Congress the extent to which
requirements and principles of section 552a of title 5 should be
applied to the information practices of those organizations, and that
it make other legislative recommendations to protect the privacy of
individuals while meeting the legitimate informational needs of
government and society, ceased to exist on September 30, 1977, pursuant
to section 5(g} of Pub. L. 53-579.

Guidelines and Regulations for Maintenance of Privacy and Protection of
Records of Individuals

Section 6 of Pub. L. 93-579, which provided that the Office of
Management and Budget shall develop guidelines and regulations for use
of agencieg in implementing provisions of this section and provide
continuing assistance to and oversight of the implementation of the
provisions of such section by agencies, was repealed by Pub. L. 100-
503, Sec. 6{c), Oct. 18, 1988, 102 Stat. 2513.

Disclosure of Social Security ¥Number

Section 7 of Pub. L. 53-579 provided that:

“*{a) (1) It shall be unlawful for any Federal, State or local
government agency to deny to any individual any right,
benefit, or privilege provided by law because of such
individual's refusal to disclose his social security
account number.

“*(2) the [The] provisions of paragraph (1) of this subsection
shall not apply with respect to--
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"*{A) any disclosure which is required by Federal statute, -

or
" (B) the disclosure of a social security number to any \RM>
Federal, State, or local agency maintaining a system
of records in existence and operating before January
1, 1975, if such disclosure was required under
statute or regulation adopted prior to such date to
verify the identity of an indiwvidual.

“*(b) Any Federal, State, or local government agency which requests
an individual to disclose his social security account number
shall inform that individual whether that disclosure is
mandatory or voluntary, by what statutory or other authority
such number is solicited, and what uses will be made of it.'!®

Authorization of Appropriations to Privacy Protection Study Commission

Section 5 of Pub. L. 93-579, as amended by Pub. L. 54-394, Sept. 3,
1976, 90 Stat. 1198, authorized appropriations for the period beginning
July 1, 1975, and ending on September 30, 1977.

Classified National Security Information

For provisions relating to a response to a reguest for information
under this section when the fact of its existence or nonexistence is
itself classified or when it was originally classified by another
agency, see Ex. Ord. No. 12958, Sec. 3.7, Apr. 17, 1995, 60 F.R. 19835,
set out as a note under section 435 of Title 50, War and National
Defense.

. i ‘)
Section Referred to in Othexr Sections R

This section is referred to in sections 552b, 1212, 3111, 7133,
8148 of this title; title 7 sections 2204b, 2279b, 7035; title 10
sections 1102, 1506, 1588; title 12 section 1715z; title 14 section
645; title 15 section 278g-3; title 16 sections 410ce-35, 1536; title
19 section 1631; title 20 sections 1080a, 1090, 9010; title 22 section
4355; title 25 section 2205; title 26 sections 6103, 7852; title 29
section 1908; title 31 sections 3701, 3711, 3716, 3718, 3729, 3733,
7701; title 38 sections 26B4A, 5701; title 39 section 410; title 42
sections 247b-4, 300aa-25, 402, 405, 904, 1306, 3544, 9660, 14614,
14616; title 44 sections 2506, 3501, 3504, 3506; title 46 sections
7702, 9303; title 49 section 30305; title 50 section 403-5b; title 50
App. section 21589.
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FOIA Contacts List

Name, Title, Address, and E-Mail

Phone Namber

Fax Number

Brenda Dolan DOC FOIA/PA Officer
Washington, D.C.

(202) 482-4115

(202) 482-3270

bdolanl(@doc.gov

Jean Carter-Johnson, NOAA FOIA Officer
Silver Spring, MD
jean.carter.johnson@.n_oaa.gov

{301) 713-3540 X209

(301) 713-1169

Marie Marks, NOAA FOIA Team Leader
Silver Spring, MD
Marje.h marks(@noaa.gov

(301) 713-3540 X144

(301) 713-2303

Veronica Harvey, NOS FOIA Officer
Silver Spring MD

(301)713-3070 x184

(301)713-4307

veronica.harvex@noaa.qov

Katie Geenen-Niemi, NOS FOIA Coordinator
Silver Spring, MD
katie.geenen niemi@noas.gov

(301) 713-3070 X139

(301) 713-4307

John Kaperick, NOS OR&R FOIA Liaison
Seattle, WA '
john kaperick(@noaa.gov

(206) 526-6400

(206) 526-6329

Gail Siani, Paralegal,
Office of General Counsel

Seattie, WA
gail.e.siani@noaa.sov

(206) 526-4566

(206) 527-1542

Katherine Pease, Senior Attorney,
Office of General Counsel
Long Beach, CA

kathe.pease@noaa.gov

(562) 980-4077

(562) 980-4084

Stephanie Fluke, Attorney,
Office of General Counsel
St. Petersburg, FL

stephanie. fluke@@noaa.gov

(727) 570-5362

(727) 570-5376

Cheryl Scannell, Attomney,
Office of General Counsel
St. Petersburg, FL 33702-2439

chervl.scannell@neaa.gov

(727) 570-5365

(727) 570-5376
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FOIA Contacts List (continued)

Name, Title, Address, and E-Mail

Phone Number

Fax Number

Marguerite Matera, Attomey,
Office of General Counsel
Gloucester, MA 01930-2298

marguerite. matera@noaa.gov

(978) 281-9231

(978) 281-9389

Gwendolyn Wilkie, Attorney,

Office of General Counsel

Gloucester, MA
gwendolvn.wilkie@.noaa.gov

(978) 281-9211

(978) 281-9389

Mary O’Connell
Office of General Counsel
Silver Spring MD 20910-3282

Marv.e.o connell@noaa.gov

(301)713-1328

(301) 713-1229

Linda Burlington
Office of General Counsel
Silver Spring MD

(301)713-1332

(301) 713-1229

Linda.B.Burlington@noaa.pov

U.S. Department of Commerce

Assistant General Counsel for Administration
Washington, D.C.

Judith Means imeans@doc.gov

John Gifft igifft@doc.gov

--FOIA appeals are handled by this office

(202) 482-5391

U.S. Department of Justice

FOIA Counselor Service

--Can answer questions regarding FOIA,
exemptions, how to proceed on certain
types of requests, etc.

--These attorneys are very experienced
in FOIA litigation and are a good
resource to consult if you are unsure
or have an uncommon request

(202) 514-3642
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FOIA Internet Resources

Web Site Resource

‘Web Site Address

NOAA FOIA Office

http:iwww rdc.noaa. povi~foia/

The NOAA FOIA Office web site has information on
FOIA exemptions, fees, appeals, policies, reports, and
legislation. It also has a tutorial section on processing

. FOIA requests and available training.

U.S. Department of Justice

http://www.usdoj.gov/oip/

The U.S. Department of Justice Office of Information
and Privacy web site has an abundance of information
on FOIA, including a “FOIA Reference Guide”
and information on training. The Department of
Justice training on FOIA is the best available.

FOIA Reference Guide

bttp:/fwww.usdoj.gov/04foia/04_3.htm]

. This is a great source of information on topics
pertaining to FOIA. It includes information from
both the requester and receiver perspectives.

FOIA Update Newsletter

h

Jiwww.usdoj.govioip/foi-upd.him

This newsletter provides information on updates to
FOIA. It also includes information on current or
recently-settled cases and decisions. Items from

1979 — 2000 can be found at this address. There was
a change to “FOIA Post” after that.

FOIA Post.

htp/www.usdoj.eovioip/foiapost/main
page.htm

This is the replacement for “FOIA Update
Newsletter”. It began in March 2001 and provides
updates to FOIA as well as information on current or
recently-settled cases and decisions.

U.S. DOJ General FOIA Page

Jiwww.usdoj.coviOdfoia/index. htm

This is good general page about FOIA in DOJ. It also
provides a FOIA contact list for federal agencies and
other good information on FOIA.

White House Council on Environmental Quality

htip:/f'www. whitehouse.gov/ceq/

This site has annual FOIA reports for the Council on
Environmental Quality.
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U.S. DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
National Ocean Service

Oifice of Response and Restoration

7600 Sand Point Way N.E. - Bin C15700

Seattle, Washington 98115

September 13, 2000

John P. Englert

Kirkpatrick & Lockhart
535 Smithfield Street
Pittsburgh, PA 15222-2312

Re:  FOIA Request #2000-00434

Dear Mr. Englert:

We are in receipt of your Freedom of Information Act Request, dated August 23, 2000, for records relating to
the Li Tungsten site in Glen Cove, New York. We have classified you as a commercial use requestor under 15
CFR § 4.11 (b)(1) and you will be responsible to pay any costs associated with our response to your request. We
anticipate having a cost estimate available for you by September 25™. Please feel free to contact me at (206)
526-6400 if you have any questions regarding your request.

Sincerely,

John Kaperick, FOIA Liaison

Cc:  NOAA FOIA Office
File
OR&R HQ
NOS HQ
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U.S. DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration

National Ocean Service e
Office of Response and Restoration ; )
7600 Sand Point Way N.E. - Bin C15700 N
Searttle, Washington 98115

October 4, 2000

John P. Englert

Kirkpatrick & Lockhart
535 Smithfield Street
Pittsburgh, PA 15222-2312

Re:  FOIA Request #2000-00434

Dear Mr. Englert:

We are in receipt of your Freedom of Information Act Request, dated August 23, 2000, for records relating to

the Li Tungsten site in Glen Cove, New York. We have classified you as a commercial use requestor under 15

CFR § 4.11 (b)(1) and you will be responsible to pay any costs associated with our response to your request. We
estimate the costs associated with your request to be $942.25 and hereby request prepayment of these costs prior ...
to further processing of your request. The check should be made payable to “Treasury of the United States” and ( )
sent directly to the NOAA FOIA Office at 1305 East West Highway, Silver Spring, MD 20910, attention: h
Marie Marks. If we do not receive prepayment by 30 days from the date of this letter, we will close this

request. Please feel free to contact me at (206) 526-6400 if you have any questions.

Sincerely,

John Kaperick, FOIA Liaison

‘Ce: NOAA FOIA Office
File
OR&R HQ
NOS HQ
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& ‘fq‘\-, National Oceanic and Atmospheric Administration
Nationial Ocean Service

Office of Response and Restoration
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April 8, 2002

Peggy Regan

Phelps Dunbar LLP

Canal Place

365 Canal Street, Suite 2000

New Orleans, LA 70130-9130

Re: FOIA Request 2002-00122, dated 12/20/2001
Dear Ms. Regan:

I am in receipt of your Freedom of Information Act request and your subsequent letter narrowing
the request to those documents NOAA would exclusively have regarding sites owned or leased in the

- past by the Port of Bellingham, Washington. I have searched our records and have talked with our

Coastal Resource Coordinator in the Washington area and have determined that we have no records
responsive to your request. Thank you for your interest in the operations of our agency. Please feel free
to contact me at any time if you have any questions. You may appeal this determination within 30
calendar days from the date of this initial demal letter. Address your written appeal to the Assistant
General Counsel for Administration, Room 5875, U.S. Department of Commerce, 14 Street and
‘Constitution Avenue, NW, Washington, D.C. 20230 and prominently mark your letter and the outside

‘envelope, “Freedom of Information Appeal.” Your appeal should state the reasons, under the Act, why

you believe this determination to be in error: It should also include a copy of your original request and
this response letter.

Sincerely,

John Kaperick, FOIA Liaison
NOAA Office of Response and Restoration
(206) 526-6400

K-3
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U.S. DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
National Ocean Service

Office of Response and Restoration

Seattle, Washington 98115

April 9, 2002

Lori E. Andrus

Lieff, Cabraser, Helmann & Bernstein
3319 West End Avenue, Suite 600
Nashville, TN 37203-1074

Re: FOIA Request 2002-00202, dated 2/20/2002
Dear Ms. Andrus:

I am in receipt of your Freedom of Information Act request and have reviewed it thoroughly. I have
searched our records and have talked with our Coastal Resource Coordination staff, our Damage
Assessment Center staff, our Scientific Support Coordination staff, and the Office of General Counsel
staff and have determined that we have no records responsive to your request. Thank you for your
interest in the operations of our agency. Please feel free to contact me at any time if you have any
questions. You may appeal this determination within 30 calendar days from the date of this initial denial
letter. Address your written appeal to the Assistant General Counsel for Administration, Room 5875,
U.S. Department of Commerce, 14™ Street and Constitution Avenue, NW, Washington, D.C. 20230, and
prominently mark your letter and the outside envelope, “Freedom of Information Appeal.” Your appeal
should state the reasons, under the Act, why you believe this determination to be in error. It should also
include a copy of your original request and this response letter.

Sincerely,

Margaret Davidson, Administrator

K4
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U.S. DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

National Ocean Service

Office of Response and Restoration

7600 Sand Point Way N.E. ~ Bin C15700
Seattle, Washington 98115

October 19, 2000

Alfred E. Smith

Nossaman, Guthner, Knox & Elliott

445 South Figueroa Street, Thirty-First Floor
Los Angeles, CA 90071-1602

Re:  FOIA Request #2000-00431

Dear Mr. Smith:

This responds to your Freedom of Information Act request, dated August 16, 2000, to the
National Oceanic and Atmospheric Administration. We are providing you with some
whole documents and some redacted documents. We have determined that the rest of the
records requested by you are exempt from disclosure under 5 USC § 552(b)(5), as
amended. This exemption allows an agency to withhold from public disclosure inter-
agency and intra-agency memoranda or other documents and communications which
would not be available by law to a party other than an agency in litigation with the
agency. The exemption incorporates several of the government’s accepted privileges
from discovery in litigation, including the privileges for attorney work product, attorney-
client communications and deliberative materials. An index of all withheld and/or
redacted documents is provided with this response. ”

Based on the above information, this constitutes a partial denial of your request.
You may appeal the denial of information within 30 calendar days from the date of this
initial denial letter. Address your written appeal to the General Counsel, Room 5882,
U.S. Department of Commerce, 14® Street and Constitution Avenue, NW, Washington,
D.C. 20230, and prominently mark your leiter and the outside envelope, “FOIA Appeal.”
Your appeal should state the reasons why you believe the requested records should be
released under the Act and why you believe this denial decision to be in error.

Sincerely,

Acting Director, National Ocean Service

cc: NOAA FOIA Office
File
OR&R HQ
NOS HQ
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