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1 Introduction

The North Pacific Fishery Management Council (Council) developed its groundfish management policy
in 2004, following a comprehensive review of the Bering Sea and Aleutian Islands (BSAI) and Gulf of
Alaska (GOA) groundfish fisheries. The Alaska Groundfish Fisheries Programmatic Supplemental
Environmental Impact Statement (2004 PSEIS; NMFS 2004) evaluated the cumulative changes in the
management of the groundfish fisheries since the implementation of the Fishery Management Plan for the
Groundfish of the Bering Sea and Aleutian Islands Management Area (BSAI FMP) and the Fishery
Management Plan for the Groundfish of the Gulf of Alaska (GOA FMP) and considered a broad array of
policy-level programmatic alternatives. On the basis of the analysis, the Council adopted a management
approach statement, and nine policy goal statements with 45 accompanying objectives. The management
policy is included in full in Appendix 1.

Periodically, the Council conducts a review of the nine policy goal statements and accompanying
objectives to assess how they are being implemented, and see whether changes are warranted.® In
February 2012, in conjunction with this review, the Council also reviewed a discussion paper identifying
factors that may influence the timing for supplementing or updating the 2004 PSEIS. An expanded
discussion paper was later reviewed in June 2012. To determine if a revision or supplement to the 2004
PSEIS was necessary, the Council and NMFS decided first to conduct a “non-NEPA” evaluation of the
2004 PSEIS using a supplemental information report (SIR).

A SIR is a tool to evaluate the need to prepare a new environmental impact statement (EIS) to supplement
a previous EIS. The National Environmental Policy Act (NEPA) requires agencies to prepare a
supplemental EIS (SEIS) to either draft or final EISs if the agency (1) makes substantial changes in the
proposed action that are relevant to environmental concerns; or (2) there are significant new
circumstances or information relevant to environmental concerns and bearing on the proposed action or
its impacts (40 CFR 1502.9(c)). An SEIS is required if the new information is sufficient to show a
proposed or remaining action will affect the quality of the human environment in a significant manner or
to a significant extent not already considered. If a subsequent related Federal action occurs, and new
information indicates that the subsequent action will affect the quality of the human environment in a
significant manner or to a significant extent not already considered, an SEIS must be prepared. Courts
have upheld the use of SIRs, and similar non-NEPA evaluation procedures, for the purpose of
determining whether new information or changed circumstances require the preparation of a supplemental
EIS.

With this SIR analysis, the Council and NMFS have been able to determine whether the triggers for
supplementing the PSEIS have been met. In April 2014, the Council evaluated the information in the draft
SIR, and concluded both that a supplemental EIS was not required, and also that they did not choose to
reinitiate programmatic changes to the groundfish fisheries that would necessitate an SEIS. NMFS has
since finalized the SIR and reached a determination affirming that the 2004 PSEIS continues to provide
NEPA compliance for the groundfish FMPs.

! Changes to the management approach statement, the nine policy goal statements, or the 45 objectives would require an FMP
amendment.
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2 Considerations for Supplementing the 2004 PSEIS
2.1 What triggers the need to prepare an EIS?

NEPA requires that an EIS be prepared on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment (40 CFR 1502.3). EISs are also prepared (1)
when the proposed action is novel, (2) when there is controversy in the underlying science used to
understand the impacts of the alternatives, or (3) when the potential impacts are unknown. Courts have
also found that significant scientific differences of opinion, controversy, and uncertainty require
preparation of an EIS.?

2.2 What is a programmatic EIS?

A “major Federal action” includes adoption of official policy, formal plans, programs, and specific
projects (40 CFR 1508.18). When the EIS addresses a policy, plan, or program, it is called a
programmatic EIS or PEIS. PEISs should focus on broad Federal proposals and be timed to coincide with
meaningful points in planning and decision making. Preparing a PEIS presents an opportunity to evaluate
cumulative impacts of past, present, and reasonably foreseeable future actions under the program or
within a geographical area. NEPA’s legal requirements for a PEIS are the same as those for an EIS.

2.3 What triggers the need to prepare a supplemental EIS?

NEPA requires agencies to prepare an SEIS to either draft or final EISs if the agency (1) makes
substantial changes in the proposed action that are relevant to environmental concerns, or (2) there are
significant new circumstances or information relevant to environmental concerns and bearing on the
proposed action or its impacts (40 CFR 1502.9(c)). An agency need not supplement an EIS every time
new information comes to light. Not every change requires the preparation of an SEIS; only those
changes that cause effects that are significantly different from those already studied require
supplementary consideration.® The Supreme Court explained that “an agency need not supplement an EIS
every time new information comes to light after the EIS is finalized. To require otherwise would render
agency decision-making intractable.”

An SEIS is required if the new information is sufficient to show a proposed or remaining action will
affect the quality of the human environment in a significant manner or to a significant extent not already
considered.’ If a subsequent related Federal action occurs, and new information indicates that the
subsequent action will affect the quality of the human environment in a significant manner or to a
significant extent not already considered, an SEIS must be prepared.®

2 State of Alaska v. Lubchenco, No. 3:10-CV-00271-TMB, order requiring plaintiffs to prepare an EIS at 8 n.36 (D. Alaska, filed
March 5, 2012). See footnote 36.

3 See Davis v. Latschar, 202 F.3d 359, 369 (D.C. Cir. 2000).
4See Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373 (1989); Oregon Natural Resources Council v. Marsh, 845

F.Supp. 758, 766-69 (D. Ore. 1994), aff'd in part, reversed in part, Oregon Natural Resources Council v. Harell, 25 F.3d 1499 (9"
Cir. 1995)

Marsh 490, at 374. Colorado Environmental Coalition v. Dombeck, 185 F3d 1162, 1177-78 (10th Cir. 1999), Nat'| Resources
Defense Council v. Lujan, 768 F. Supp 870, 885-89 (D.D.C. 1991)

® See Marsh, 490 U.S. at 374.
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24 What is the history leading to the 2004 PSEIS?

The Council and NMFS prepared EISs for the original BSAlI FMP and GOA FMP, finalized in 1981 and
1979, respectively. In March 1997, NMFS issued a Notice of Intent to prepare an SEIS on “the Federal
action by which total allowable catch specifications and prohibited species catch limits in the groundfish
fisheries that are conducted in the Bering Sea and Aleutian Islands Area and the Gulf of Alaska are
annually established and apportioned.” (62 FR 15151, March 31, 1997). NMFS explained why the SEIS
was needed:

The fisheries have evolved ... through the Council process including FMP amendments,
regulations, and continued compliance with other Federal laws and executive orders. The
frequencies of marine mammal, marine bird, and fish species in the biological assemblage present
now are different from frequencies that existed and were displayed in [the EISs prepared for the
original FMPs]. Several marine species have been listed under the Endangered Species Act, some
of which may be affected by fishery management actions. New information about the ecosystem,
impacts of the fisheries, and management tools has become available since the EISs were
prepared (62 FR 15152, March 31, 1997).

Given these changes and new information, NMFS stated that the SEIS would incorporate the following:

... the amendments to the FMPs; the annual process for determining the [total allowable catch]
TAC specifications; and the public processes for in place for implementing new regulations,
revising existing ones, and incorporating new information. ... The SEIS will analyze the process
by which annual TAC specifications and prohibited species catch limits are determined, together
with the procedures for implementing changes to those processes. The processes encompass
decisions about location and timing of each fishery, harvestable amounts, exploitation rates,
exploited species, groupings of exploited species, gear types and groupings, allocations, product
guality, organic waste and secondary utilization, at-sea and on-land organic discard, species at
higher and lower trophic levels, habitat alterations, and relative impacts to coastal communities,
society, the economy, and the domestic and foreign groundfish markets. Effects of these decisions
are manifested over many years in multifaceted social and biological arenas. Inherent in
implementing groundfish fisheries management regime are commitments to provide in-season
management, enforcement, monitoring, stock assessment, and summary analyses. In addition to
evaluating the no Action Alternative, the SEIS will include a full range of alternatives and
discussions of their potential impacts on the biological and socioeconomic environments. (62 FR
15152, March 31, 1997).

Other than the general description alternatives quoted above, no specific alternatives were identified in
the Notice of Intent.

NMFS issued a Final SEIS in December 1998 (1998 SEIS; NMFS 1998). The 1998 SEIS stated that the
attainment of Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act)
goals and NEPA regulations require a periodic evaluation of the impacts of the BSAI and GOA
groundfish fisheries on (1) the stocks of fish taken as catch and bycatch in the groundfish fisheries, (2)
protected species including marine mammals and seabirds, (3) other components of the BSAI and GOA
ecosystems, (4) habitat, and (5) those who benefit from consumptive and non-consumptive uses of the
living marine resources of the BSAI and GOA.” The 1998 SEIS updated the scientific information
known about the North Pacific ecosystem, and analyzed this information by considering a range of

" 1098 SEIS, at 2.
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alternative total allowable catch (TAC) levels: (1) the status quo method of setting TAC levels annually,
for each species complex, within the optimum yield (OY) range based on the biological status of the
species and “other ecological and socio-economic aspects of the fisheries”; (2) setting TAC levels at the
lower end of the QY range; (3) setting TAC levels at the upper end of the OY range; and (4) no directed
groundfish fishing. The SEIS did not consider how new information about the affected environment
related to other aspects of the fisheries that the FMPs regulate, such as time and area closures, gear
restrictions, bycatch limits of prohibited species, and allocations of TACs among vessels delivering to
different types of processors groups, gear types, and qualifying communities.

2.5 Why did the court determine a programmatic SEIS was needed?

The adequacy of the 1998 SEIS was challenged in U.S. district court.® The plaintiffs argued that NEPA
required NMFS to prepare an SEIS that included alternatives commensurate with the broad scope of the
FMPs.® Because the 1998 SEIS analyzed the new information under a range of alternatives dealing with
only one particular aspect of the FMPs — TAC levels — the plaintiffs argued that the scope of the 1998
SEIS was impermissibly narrow.” By narrowing the range of alternatives to those specifically dealing
with TAC levels rather than the FMPs as a whole, the plaintiffs argued that NMFS failed to take the
requisite “hard look” at the environmental consequences of the agency action, the FMPs.'* NMFS argued
that the agency properly defined the scope of the SEIS and considered an adequate range of alternatives.*?

In July 1999, the court ruled that the 1998 SEIS was impermissibly narrow and thus legally inadequate
under NEPA, and remanded the document back to NMFS for additional analysis, directing the agency to
produce a “programmatic” SEIS.™ Briefly stated, the court determined a broad programmatic SEIS that
fairly evaluated the dramatic and significant changes that occurred in the groundfish fisheries in North
Pacific ecosystem was required by NEPA “[i]n light of the significant changes to the FMPs and the new
information about the broad range of issues” covered by the regulations managing the fisheries.™* Because
the 1998 SEIS narrowly focused its analysis on TAC levels, the court determined that it was not
sufficiently broad.*

In reaching this conclusion, the court first determined that the action under review in the 1998 SEIS
should have been the FMPs and the numerous regulations managing the groundfish fisheries. The court
noted that the FMPs constituted major Federal actions requiring an EIS,* that NMFS seemed to
acknowledge that an SEIS to the original EISs was necessary under both the “substantial changes to the
action” and the “significant new information” prongs of 40 CFR 1502.9(c),"" and that the level of detail
necessary in an SEIS is directly related to scope of Federal action under NEPA review.'® Because the
FMPs as a whole were the proposed action about which there were significant new circumstances and to
which substantial changes had been made, an SEIS that examined only one aspect of the FMPs, TAC

8 Greenpeace v. National Marine Fisheries Service, 55 F.Supp. 2d 1248 (W.D. Wash. 1999).
%1d., at 1270.

Id., at 1271-72.

Id., at 1272.

Id., at 1273.
Id., at 1275.
Id., at 1257.

Id., at 1271.
Id., at 1276.
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levels, was insufficient to satisfy the requirements at 40 CFR 1502.9(c). The court also found that the
SEIS lacked any explanation of why and how analysis of TAC levels “results in a practical analysis” of
the impact of the fisheries, as governed by a myriad of regulations. The court's determination that the
SEIS must be treated as a broad, programmatic analysis of the FMPs as a whole lead directly to its
conclusion that the range of alternatives considered in the 1998 SEIS was inadequate.”

The court also determined that NEPA regulations at 40 CFR 1508.7 and 1508.27(b)(7) required NMFS to
prepare an analysis that thoroughly examined the cumulative effects of the changes that had occurred to
the FMPs.?* The court concluded that the “vast changes to the FMPs have reached the threshold of
‘cumulatively significant impact on the human environment,” thereby requiring preparation of an SEIS
addressing these vast changes.”?

In summary, the court stated that NEPA requires NMFS to analyze the ways in which the groundfish
fisheries affect the North Pacific ecosystem, and to provide decision-makers and the public with a
document that will help further informed decision-making as to the consequences of the FMPs.? The
1998 SEIS, by focusing its analysis only on TAC levels, did not fulfill this mandate.*

2.6 Will the Council and NMFS have to prepare a new PSEIS at some point?

As stated in numerous court decisions, Federal agencies have a continuing duty to gather and evaluate
new information relevant to the environmental impacts of its actions and to review the continuing vitality
of an EIS in light of changing conditions.? As stated in Friends of the Clearwater v. Dombeck:

“...[A]n agency that has prepared an EIS cannot simply rest on the original document. The
agency must be alert to new information that may alter the results of its original environmental
analysis, and continue to take a “hard look at the environmental effects of [its] planned action,
even after a proposal has received initial approval. It must “ma[ke] a reasoned decision based on
... the significance or lack of significance — of the new information,” and prepare a supplemental
EIS when there are “significant new circumstances or information relevant to environmental
concerns and bearing on the proposed action or its impacts.” “If there remains major Federal
action to occur, and the new information is sufficient to show that the remaining action will affect

¥4, at 1275.
214, 1274.
2114, at 1273-74.
2214, at 1274,

2 4., at 1276.
24

Id.

% See Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017, 1023-1024 (9" Cir. 1980); Monarch Chemical Works v. Exon, 452
F.Supp 493, 500 (D.C. Neb. 1978). See also Southern Oregon Citizens v. Clark, 720 F.2d 1475, 1480 (9th Cir. 1983). This
continuing duty is especially relevant where the original EIS covers a series of actions continuing over a decade. ... In general, an
EIS concerning an ongoing action more than five years old should be carefully examined to determine whether a supplement is
needed); Senville v. Peters, 327 F.Supp.2d 335, 355-56 (D. Vt. 2004) — An agency’s duty to take a hard look at the environmental
consequences of its proposed action does not end with publication of an EIS. NEPA imposes an ongoing obligation to supplement
EISs if there are significant new circumstances or information relevant to environmental concerns and bearing on the proposed
action or its impacts. The decision whether to prepare an SEIS is similar to the decision whether to prepare an EIS in the first place.
Major Federal action, plus new information that shows “that the remaining action will affect the quality of the human environment in a
significant manner or to a significant extent not already considered,” dictates the preparation of an SEIS. Marsh 490, 360-61. The
parties do not dispute that the proposed action is major, nor that there is new information. At issue is whether the new information
results in impacts that are significantly different in degree or in kind from the impacts previously considered.
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the quality of the human environment in a significant manner or to a significant extent not already
considered, a supplemental EIS must be prepared.”?

The court in Friends of the Clearwater v. Dombeck also stated: “As we have admonished, Compliance
with NEPA is a primary duty of every Federal agency; fulfillment of this vital responsibility should not
depend on the vigilance and limited resources of environmental plaintiffs.”®" It is the agency, not an
environmental plaintiff, that has a “continuing duty to gather and evaluate new information relevant to the
environmental impact of its actions,” even after release of an EIS.

The Supreme Court has held that supplementation of an EIS is necessary only if there remains major
Federal action to occur.?® As the court in Defenders of Wildlife v. Bureau of Ocean Energy Management,
Requlation, and Enforcement stated that:?°

Although the case law is not uniform, a reasonable, helpful formulation of the “major Federal
action” test provides that if “the actions remaining to the [agencies] ... are purely ministerial, or if
the agencies have no discretion that might usefully be informed by further environmental review,
then there is no major federal action and no SEIS must be prepared.” Hammond v. Norton, 370
F.Supp.2d 226, 255 (D.D.C.2005) (citing Citizens Against Rails—to—Trails v. Surface Transp.
Bd.,267 F.3d 1144, 1151 (D.C.Cir.2001)); see also Southern Utah Wilderness Alliance v. Office
of Surface Min. Reclamation and Enforcement, 2008 WL 4912058, *12 (D.Utah Nov. 14,
2008) (no “major federal action” requiring supplemental EIS where agency “retained no
discretion to decide whether the projects should go forward or to determine the terms and
conditions of the projects' approval”).

Because fisheries management is dynamic — the FMPs are regularly amended to adjust fisheries
management based on new circumstances, and new information on the environment and the impacts of
fishing on the environment is continually being developed — and because the Council and the agency have
broad discretion to manage fisheries consistent with the requirements of the MSA, the Council and the
agency have a continuing duty to gather and evaluate new information relevant to the environmental
impacts of its actions and to review the continuing vitality of its PSEIS in light of changing conditions.*
When the changes and the information is significantly different in degree or in kind from the impacts
previously considered, the Council and the agency must prepare a supplement to the PSEIS.

2.7 How do the Council and NMFS decide when it is time to initiate a new PSEIS?

The passage of time alone does not trigger the need for a supplement. However, the Council of
Environmental Quality (CEQ) advises in its Forty Most Asked Questions (46 FR 18026, March 23, 1981)
that an EIS over five years old should be carefully scrutinized to determine whether there are changes in
the action or the affected environment:

%6 Quoting Marsh 490 U.S. at 374.

2 City of Davis v. Coleman, 521 F.2d 661, 667 (9th Cir. 1975), see also Coalition for Canyon Preservation v. Bowers, 632 F.2d 774,
779 (9" Cir. 1980)

28 Norton v. Southern Utah Wilderness Alliance 542 U.S. 55, 72-73 (2004)
29791 F.Supp.2d 1158 (S.D.Ala. May 23, 2011)

%0 NEPA requires an agency to continue evaluating a project's environmental effects, even after preparation of an initial EIS. From
Greenpeace Decision at 1259; see also Chemical Weapons v. U.S. Department of Army 935 F. Supp. 1206, 1217-19 (D. Utah
1996) (preliminary injunction denied on allegations of new information with respect to EIS on chemical weapons disposal facility; in
this case, the daily operation will itself constitute major Federal action that would require a supplemental EIS if new information is
sufficient to show that the remaining action will affect the quality of the human environment in a significant manner or to a significant
extent not already considered).
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Question No. 32: Supplements to Old EISs. Under what circumstances do old EISs have
to be supplemented before taking action on a proposal?

A. As a rule of thumb, if the proposal has not yet been implemented, or if the EIS
concerns an ongoing program, EISs that are more than 5 years old should be carefully
reexamined to determine if the criteria in Section 1502.9 compel preparation of an EIS
supplement.

If an agency has made a substantial change in a proposed action that is relevant to environmental
concerns, or if there are significant new circumstances or information relevant to environmental concerns
and bearing on the proposed action or its impacts, an SEIS must be prepared for an existing EIS so that
the agency has the best possible information to make any necessary substantive changes in its decisions
regarding the proposal (40 CFR 1502.9(c)).

To determine if an SEIS is necessary at this time, the Council and NMFS conducted a “non-NEPA”
evaluation of the 2004 PSEIS resulting in this SIR. A SIR is a tool to evaluate the need to prepare a new
EIS to supplement a previous EIS. Courts have upheld the use SIRs and similar non-NEPA evaluation
procedures for the purpose of determining whether new information or changed circumstances require the
preparation of a supplemental EIS.*" This SIR discusses each of the considerations for an SEIS: changes
to the action, new information, and new circumstances, and whether these changes are significant and
relevant to environmental concerns and the impacts of the proposed action. Depending on the results of
this analysis, the Council and NMFS may determine that the triggers for supplementing the PSEIS have
not been met and therefore a new PSEIS is not necessary at this time. On the other hand, the SIR may
provide detailed information demonstrating that the triggers have been met and that a new PSEIS should
be prepared. Note that if the Council and NMFS determine new information or circumstances are
significant, the Council or NMFS must prepare a supplemental EIS; a SIR cannot serve as a substitute.*

The Council also considered whether to initiate an environmental assessment or a supplemental EIS. The
Council considered the following factors in its decision to do a SIR:

e A SIR is not a NEPA document; therefore the Council would retain some flexibility in defining
the public participation process as well as general timing issues.

e A SIR could help inform the Council if it chooses to consider whether to revise the objectives,
policy statements, or overall management approach for the groundfish fisheries found in the
current FMP and NEPA analysis.

e A SIR could also inform the public and serve as a useful focal point for further discussions with
the Council.

e Since a SIR cannot serve as a substitute for a proper NEPA document, an environmental
assessment (EA) or supplemental EIS, once final, would ensure NEPA compliance.

e An EA or an SEIS would require a proposed action, purpose and need, and a reasonable range of
alternatives and the related NEPA requirements for these documents.

The Council chose to move forward with a SIR, to:

3 Idaho Sporting Congress, Inc. v. Alexander, 222 f.3d 562, 566 (9" Cir. 2000), Marsh v. Oregon Natural Resources Council, 490
U.S. 360, 383-85 (1989), Laguna Greenbelt, Inc. v. United States Dep't of Transp., 42 F.3d 517, 529-30 (9" Cir 1994), Price Rd.
Neighborhood Ass’n v. United States Dep’t or Transp., 113 F.3d 1505, 1510 (9th Cir. 1997)

3 Idaho Sporting Congress, Inc. v. Alexander, 222 f.3d 562, 566 (9th Cir. 2000)
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e Evaluate the changes to the action, Federal groundfish fisheries management, since the 2004
PSEIS using readily available information synthesized into a complete picture of today’s fishery
management so that it could be compared to the fishery management regime described under the
preferred alternative in the 2004 PSEIS.

e Identify the new information available and new circumstances since 2004 by summarizing the
new information in the stock assessment and fishery evaluation (SAFE) reports, recent analytical
documents (EAs, EISs, and biological opinions), and any other sources.

e FEvaluate whether the changes in the action, new information, and the new circumstances are
significant and relevant to environmental concerns and the impacts of the proposed action by
assessing whether the impacts predicted in the 2004 PSEIS for the preferred alternative are still
valid given these changes since 2004.

This SIR enables the Council and NMFS to evaluate new information and make a reasoned determination
whether it is sufficiently significant to require formal supplementation under NEPA. Courts have upheld
an agency’s decision not to supplement if it is reasonable. The reasonableness of an agency’s decision
not to supplement depends on such factors as the environmental significance of the new information, the
probably accuracy of the information, the degree of care with which the agency considered the
information and evaluated its impact, and the degree to which the agency supported its decision not to
supplement with a statement of explanation or additional data.*®* The court plays the limited role of
determining, under the foregoing standards, whether the new information is so significant that it would be
irresponsible, arbitrary, and capricious for the agency not to act on it. However, the court would
determine whether the new information presents a seriously different picture of the likely environmental
consequences of the proposed action than the picture already considered. Resolution of this dispute
involves34 primarily issues of fact requiring deference to the informed discretion of the responsible
agency.

2.8 What efficiencies are gained by doing an EIS?

EISs are major undertakings, and the process to determine whether or not to supplement an existing EIS
also requires substantial effort and analysis. However, as explained above, NEPA analysis is required for
major Federal actions and once an EIS is completed, there is a continuing duty to make sure the analysis
is relevant in light of new information, circumstances, or changes in the proposed action. Once an EIS is
completed for a proposed action and that action is implemented, the EIS is useful for subsequent related
actions and for understanding the impacts of specific actions in the larger context. Having an EIS can
greatly streamline future NEPA analyses using tools described in the CEQ regulations. A comprehensive
programmatic EIS can also allow other efficiencies for future NEPA analyses, such as tiering,
incorporation by reference, or in applicable instances, allowing for categorical exclusions (see short
summaries of these actions below).

The 2004 PSEIS implemented a change to the groundfish management policy. Each subsequent action to
implement the policy has been evaluated in a separate NEPA document. The 2004 PSEIS provides the
baseline for conducting NEPA analysis for groundfish management actions. NMFS and Council staff
incorporate by reference the information in the 2004 PSEIS, and update as necessary in the NEPA
analysis for a specific action. This allows the subsequent NEPA document to focus on recent information
and information relevant to the action, without a large amount of background information, or a re-analysis

% Oregon Natural Resources Council v. Marsh, 845 F.Supp. 758, 766-69 (D. Ore. 1994)
34 Oregon Natural Resources Council v. Marsh, 845 F.Supp. 758, 766-69 (D. Ore. 1994)
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of the status quo. Also, the 2004 PSEIS provided a comprehensive analysis of the cumulative effects and
past actions that are relied on for groundfish action EAs.

Tiering

Tiering means the coverage of general information in a PEIS with subsequent narrower EISs or EAs
incorporating by reference the general discussions from the PEIS and concentrating solely on the issues
specific to the subsequent project-specific action (40 CFR 1508.28, 40 CFR 1500.4(i), 1502.4(d), and
1502.20). The CEQ regulations encourage agencies preparing NEPA documents to “tier their
environmental impact statements to eliminate repetitive discussions of the same issues and to focus on the
actual issues ripe for decision at each level of environmental review.” Specifically, 40 CFR 1502.20 states
the following:

Whenever a broad environmental impact statement has been prepared (such as a program or
policy statement) and a subsequent statement or environmental assessment is then prepared
on an action included within the entire program or policy (such as a site specific action) the
subsequent statement or environmental assessment need only summarize the issues
discussed in the broader statement and incorporate discussions from the broader statement
by reference and shall concentrate on the issues specific to the subsequent action.

In 40 CFR 1508.28, the CEQ regulations further define tiering as “the coverage of general matters in
broader environmental impact statements ... with subsequent narrower statements or environmental
analyses incorporating by reference the general discussions and concentrating solely on the issues specific
to the statement subsequently prepared.” This section of the CEQ regulations further notes that tiering is
appropriate “when the sequence of statements or analyses is ... from a program, plan, or policy
environmental impact statement to a program, plan, or policy statement or analysis of lesser scope or to a
site-specific statement or analysis.”

Incorporation by reference

An EIS can incorporate by reference material from other sources (40 CFR 1502.21). Incorporated
material must be cited and summarized in the EIS and must be publicly available. Information that is not
publically available may not be incorporated by reference into an EA or EIS.

Categorical Exclusion

NOAA Administrative Order 216-6 (NAO 216-6) sets forth requirements for implementing and
documenting Categorical Exclusions (CEs). Section 5.05 provides information on the general
requirements for CEs. Section 6.03 provides specific guidance on the use of CEs for various types of
actions undertaken by NOAA. For example, Section 6.03a.3 provides guidance regarding CEs for
management plan amendments (i.e., FMP amendments).

As defined in section 6.03a.3(b)(1) of NAO 216-6, a proposed action would be categorically excluded
from the need to prepare an EA or an EIS if the proposed action is a minor change to a previously
analyzed and approved action and the proposed change has no effect individually or cumulatively on the
human environment.
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29 What risks might be present if a NEPA-compliant programmatic SEIS is not in
place?

It is a statutory requirement to comply with NEPA. The primary means of enforcing NEPA is through
lawsuits brought by concerned private citizens, interest groups, and state and local agencies (Bass et al.,
2001). Plaintiffs typically ask for declaratory judgments establishing the government’s NEPA obligations
or a writ of mandamus ordering specific agency action to comply with NEPA (Bass et al., 2001).
Plaintiffs may also seek preliminary injunction:

If a preliminary injunction is granted, courts will enjoin some or all project activities pending
NEPA compliance, and may order appropriate NEPA documents to be prepared. ... Most courts
decide to grant a preliminary injunction by balancing ... the plaintiff’s probability of success on
the merits of the claim, the harm to the plaintiff if the injunction is denied versus the harm to the
defendant if it is granted, and whether the public interest would be served by granting the
injunction. Courts may also be asked to issue a permanent injunction .... In some cases, a court
may find a NEPA violation but deny an injunction based on equitable principles.

It should be noted that if a court does order a new NEPA document be prepared, the court will set the

schedule, likely with input from both parties, but that such a schedule might not be favorable for the
Council or NMFS.

Alaska Groundfish Fisheries PSEIS Supplemental Information Report, November 2015 13



3 Approach

The primary purpose of this SIR is to evaluate comprehensively whether either of the two requirements
for supplementing an EIS has been met with respect to the 2004 PSEIS:

1. if NMFS and the Council have made a substantial change in the proposed action (i.e., the
management of the Federal groundfish fisheries) that is relevant to environmental concerns, or

2. if there are significant new circumstances or information relevant to environmental concerns and
bearing on the management of the groundfish fisheries or their impacts.

With respect to the first requirement, there have been changes to the management program since the 2004
PSEIS, as documented in the May 2012 discussion paper (NPFMC 2012). All management changes since
2004 have been subject to NEPA analysis. The Council’s Scientific and Statistical Committee (SSC)
discussed the management changes at their March 2012 meeting in Anchorage, Alaska, and determined
that the changes are all consistent with the preferred alternative evaluated in the 2004 PSEIS. The
management changes synthesized in this SIR are not identified as substantial changes relevant to
environmental concerns.

As a result, this SIR focuses more on the second requirement, to allow NMFS and the Council to make a
reasoned determination of whether, since the 2004 PSEIS was completed, there exist new circumstances
or information that are sufficiently significant to require supplementation under NEPA. The goal is to
evaluate whether information since 2004 indicates that the groundfish fisheries affect the quality of the
human environment in a significant manner or to a significant extent that was not considered in the 2004
PSEIS.

This SIR evaluates whether there are significant new circumstances or information relevant to the
groundfish fisheries by reevaluating the conclusions from the 2004 PSEIS in light of new information, to
see whether there are likely to be changes to the impacts. This SIR provides information to answer two
overarching questions:

e Are the impacts predicted in the 2004 PSEIS for the preferred alternative still valid, given any
changes since 2004?

e Does the new information present a seriously different picture of the likely impacts of the
groundfish fisheries on a particular resource, compared to what was considered in the 2004
PSEIS?

This has been addressed by analysts revisiting each of the 2004 PSEIS conclusions, and considering the
following questions in light of new information:

Has the way that the resource is managed under the groundfish FMPs changed?

Has the status of the resource changed?

Is there new information regarding the impacts of the groundfish fisheries on the resource?

Are there new methods of analysis or protocols for evaluating impacts?

Based on information that is available imminently or now, would a new analysis using the latest
methods and information reach a seriously different conclusion?

Additionally, this SIR builds on the SSC’s review of environmental impacts from the March 2012
meeting. The SSC considered whether, on the basis of existing analyses, the Council understands the
environmental impacts of the groundfish management program today, by evaluating (1) whether
environmental conditions affecting the fisheries have changed, (2) whether the status of fish stocks and
other marine life has changed, and (3) the availability of new information. The SSC identified many
continuing trends and variability in environmental conditions and status of stocks that were accounted for
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in the 2004 PSEIS. There were, however, a few distinct areas that merit further investigation. These
include the following:

e changes in the spatial and temporal distribution of the groundfish fisheries in response to fishery
management changes, together with technical innovations, may have altered the environmental
impact of fishing

e changes in species abundance affecting interactions with groundfish fisheries, particularly those
species that are listed under the Endangered Species Act (ESA)

0 increase in the abundance of whale populations may be altering lower trophic level
energy pathways in the region

0 the continued decline of the western portion of the western distinct population segment
of Steller sea lions

0 the declining trend of Northern fur seal populations on the Pribilof Islands

0 increase in short-tailed albatross populations and potential for increased incidental take
by fisheries

o listing of certain crab stocks as overfished and consequent Council action restricting
groundfish fisheries

0 increase in arrowtooth flounder and Pacific halibut populations in the GOA and Bering
Sea (BS), and changes in the size at age of halibut

e changes in the ice extent and season in the BS and Arctic impacting the distribution and behavior
of cetaceans and pinnipeds, as well as lower trophic levels and patterns of productivity. Resulting
direct and indirect impacts of fishing activity are not well understood.

The advantage of focusing the SIR more comprehensively on the conclusions of the PSEIS, rather than
limiting it specifically to the issues identified by the SSC, is that it provides updated information on the
entire management program. By providing a more comprehensive evaluation of the current fisheries
baseline, the final SIR can be incorporated by reference with the 2004 PSEIS when analyzing proposed
groundfish management actions in future EAs. Even though a SIR is not a NEPA document, it can be
referenced in NEPA analyses, especially if the overall conclusion of the SIR is that the PSEIS remains
valid. In this way, the SIR will better meet the Council and NMFS’ intent to develop a document that also
improves efficiency for other management actions.

The approach used in this SIR is similar to that used for the 2010 Essential Fish Habitat (EFH) 5-year
review. In that evaluation, stock assessment authors, and other experts, were asked to review EFH
information contained in the Council’s FMPs (and the 2005 EFH EIS, NMFS 2005) in the context of any
new information. The authors were each asked to consider a series of questions about whether new
information is available and relevant for identifying EFH for their species, whether changes in fishing
activities over the time period were likely to have affected the fishing impacts analysis, and whether,
based on these considerations, they concurred with the description of EFH and habitat associations that is
included in the FMPs. In the case of the EFH 5-year review, the authors’ responses were vetted through
the Council’s Groundfish Plan Teams, and then compiled into a summary report that was presented to the
Council, upon which basis the Council subsequently initiated amendments to the FMPs.

For this SIR, a similar approach has been employed. Scientific experts have been identified for each of
the resource components analyzed in the 2004 PSEIS, primarily Alaska Fisheries Science Center (AFSC)
staff. In many cases, these are the lead authors that prepared those sections for the 2004 PSEIS, or who
prepare annual stock assessments. These experts were asked to review the 2004 PSEIS analysis and
conclusions, consider them in light of new information, and determine whether the 2004 conclusions are
still valid. In order to provide everyone with a similar understanding of what is required in the review,
staff facilitated a kickoff workshop to discuss the project, and prepared a template identifying the
questions to be addressed (Appendix 2). The experts completed thei