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Presidential Documents

Title 3—

The President

|FR Doc. 90-21962
Filed 9-12-96; 4:30 pm|
Billing code 3195-01-M

Proclamation 6177 of September 11, 1990

National Give the Kids a Fighting Chance Week, 1990

By the President of .the United States of America

A Proclamation

In a .society that focuses much attention on physical appearance, lookmg

- “different” can be very. difficult—especially for a.child. Children who have

some kind of craniofacial deformity often experience rejection and emotional
isolation as well. Fortunately, however, a number of organizations throughout
the United States and around the world are working to help young people with -
craniofacial disfigurement.

The . International -Craniofacial Foundations, Inc., its: affiliated centers, the
National Foundation for Facial Reconstruction, and other concerned organiza-
tions fund research and education programs designed to aid those affected by
craniofacial-deformity. Seeking out -individuals who can benefit from their
services, these organizations have also funded surgical and nonsurgical treat-

-ment for more than 10,000 patients throughout the United States and 12
-countries.

Efforts to ease- the burdens of the youngest sufferers of craniofacial deformi-

ties—to give. them a fighting chance—merit recogrition. This week, we pay

- tribute to the dedicated men and women who are working on behalf of these

special children and their families.
The Congress, by House Joint Resolution 515 (Public Law 101-371), has

- -designated the week beginning September 16, 1990, as “'National Give the Kids

a Fighting Chance Week” and has authorized and requested the President to
issue a proclamation in observance of this week.

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
- America, do hereby proclaim the week beginning September 16, 1990, as

National Give the Kids a Fighting Chance Week. I call upon the people of the
United States to.observe this week with appropriate ceremonies and activi-
ties.

- IN WITNESS WHEREOF, I have hereunto set my hand. this eleventh day of

September, in the year of our Lord nineteen hundred and ninety, and of the

. :lndependence of the United States of America the two hundred and fifteenth.
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{FR Doc. 90-21963
Filed 9-12-99; 4:31 pm)
Billing code 3195-01-M

Presidential Documents

Proclamation 6178 of September 12, 1990

National Historically Black Colleges Week, 1999

By. the President of the United States of America.

A Proclamation

For more than 100 years, our Nation's historically Black colleges and universi-
ties have been committed:to opportunity and academic excellence. At a time

_ when.many institutions of higher learning barred their doors to Black Ameri-

cans, these colleges and universities offered minority men and women their
best, and often their only, opportunity to pursue a post-secondary education.
Teday, while the barriers that led to the creation of separate schools for

. minority students have béen eliminated by law, America’s historically Black

colleges and universities continue a great tradmon of educational choice and»
diversity.

Since the first- of these institutions was -established .over'a century ago,
historically Black colleges-and universities have played a significant role in -
the social, economic, and political development of the United States. Thou-

- sands of their students worked tirelessly and courageously during the early

years of the civil rights movement; seeking an end to racial discrimination and
segregation in the United States and calling upon their fellow Americans to
uphold this Nation's promise as a land of liberty and opportunity for all. Their
graduates have advanced to distinguished and influential careers in business,
government, education, science, engineering, and in virtually every other field
of endeavor. Today historically-Black colleges and universities .offer Ameri-

- cans of all backgrounds rewarding opportumtxes to gain the knowledge and

skills-needed to pamcxpate more fully in our increasingly technological and
competitive world.

In recognition -of the exemplary goals and achievements of historicélly Bfack
colleges and universities, the Congress, by Senate Joint Resolution 285, has

- designated the week beginning September 9 and ending September 15, 1990, as
- “National Historically Black Colleges Week” and has authorized and request-

ed the President to issue a proclamation in observance of this week.

NOW, THEREFORE, !, GEORGE BUSH, President of the United Stdtes -of
America, do hereby proclaim the week: of September. 9 through September 15,
1990, as National Historically Black Colleges Week. I encourage all Americans

-to observe this week with appropriate programs, ceremonies, and activities -

designed to-express our appreciation and support for these important educa-
tional institutions.

IN WITNESS WHEREOF, I have- hereunto set my hand this 12th day of

. September, in the year of our Lord nineteen hundred and ninety, and of the
- Independence of the United States of America the two hundred and fifteenth.

Nz
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by the Superintendent of Documents.
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first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

& CFR Part 315

Career and Career Conditional
Employment .

AGENCY: Office of Personnel
Management.

ACTION: Final regulations.

suMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations setting forth the
requirements for noncompetitive
conversion of employees occupying
reader, interpreter, or personal assistant
positions from the excepted service.
These regulations will permit employees
who have at least 1 year of satisfactory
service in such a position to be
converted noncompetitively. These
regulations are necessary to implement
Executive Order 12685, which authorizes
such conversions.

EFFECTIVE DATES: October 15, 1990.

FOR FURTHER INFORMATION CONTACT:
Larry Chloupek, (202) 606-0870.
SUPPLEMENTARY INFORMATION: OPM
issued interim regulations to implement
E.O. 12685 on April 3, 1990 (55 FR 12327).
Comments on the regulations were
received from one Federal agency. The
comments suggested the deletion of

§ 315.711(a}(2). We considered these.

comments, however, the regulations will,

remain as published.

These regulations were developed to. '

retain individuals assigned to assist
disabled employees and who, for
reasons beyond management control,
are in positions which are no longer
needed. The Executive order and our
regulations recognize that when a
disabled employee resigns or is
reassigned, this could, in some
situations, lead to the separation of .
readers, interpreters, and personal -
assistants because these incumbents

serve with the concurrence of the
disabled employee. The Executive order
and the regulations provided needed

. protection in the situations indicated.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.
Regulatery Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
(including small businesses, small
organizational units, and small
governmental jurisdictions) because
they apply only to Federal employees.

List of Subjects in 5 CFR Part 315

Administrative practice and
procedure, Equal employment
opportunity, Government employees,
Handicapped
U.S. Office of Personnel Management.
Constance Berry Newman, ’
Director.

PART 315—CAREER AND CAREER-
CONDITIONAL EMPLOYMENT

Accordingly, OPM is adopting its
interim regulations on 5 CFR part 315
published at 55 FR 12327 on April 3,
1990, as final withotit change.

[FR Dac. 90-21696 Filed 9-13-90; 8:45 am}
BILLING CODE 6325~01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 80-NM-44-AD; Amdt. 39-6728]

Airworthiness Directives; Boeing

Model 737 Series Airplanes

AGENCY: Federal Aviation .
Administration (FAA), DOT.
ACTION: Final rules. - i

. suﬁMAnY: Tﬁis ameﬁdment adopts a

new airworthiness directive (AD),
applicable to Boeing Model 737 series
airplanes, which requires inspection of
the wings"inboard leading edge landing
light cavities for improperly applied
vapor barrier sealing, and rework, if

. necessary. This amendment is prompted

by a manufacturer’s quality control
report which indicated that, during

production assembly, the wings’ inboard
fixed leading edge vapor barrier may
have been improperly sealed. In the
event of a fuel leak into either wing’s
inboard fixed leading edge, fuel vapors
may enter the landing light cavity. This
condition, if not corrected, could result
in a potential fire hazard resulting from
fuel vapor ignition.

EFFECTIVE DATE: October 23, 1990.

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

FOR FURTHER INFORMATION CONTACT:
Stephen Bray, Seattle Aircraft
Certification Office, Propulsion Branch,
ANM-1408S; telephone (206) 227-2681.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, applicable to
Boeing Model 737 series airplanes,
which requires an inspection of the
wings' inboard leading edge landing
light cavities for improperly applied
vapor barrier sealing, and rework, if
necessary, was published in the Federal’
Register on April 26, 1990 (55 FR 17631).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The Air Transport Association (ATA),
on behalf of a member operator,
requested that the proposed compliance
period be extended so that the

. inspection could be accomplished within
. a schedule “C” check. In addition, the

ATA member pointed out that no
operators have reported findings which
justify a compliance period that would
require operators to inspect on an
unscheduled basis. The FAA does not
concur. The FAA has been advised that
an over-night shutdown is ample time to
perform the inspection procedures .
outlined in Boeing Service Bulletin 73—
57A1197, dated December 21, 1989. In .
developing the compliance time required
to accomplish the modification, the cost
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and availability of the modification, and
the interim safeguards, the FAA has
determined that the compliance time, as
proposed, represents the maximum
interval of time allowable for affected

- airplanes to continue to operate prior to
an inspection/modification without
compromising safety. Further, regarding
the request that the compliance time be
extended to the next “C" check, since
maintenance schedules may vary from
operator to operator, there would be no
assurance that the modification would
be accomplished during that time. Under
provisions of paragraph C. of the final
rule, however, operators may apply for
the approval of an alternate means of
compliance of adjustment of the
compliance time if sufficient justification
is presented to the FAA.

Included in the ATA comment,
another member requested that
paragraph B., concerning the reporting
requirement, be deleted from the
proposed rule. This ATA member
pointed out that such provisions are
appropriate for interim actions where
the FAA needs feedback to determine
whether additional regulatory action is
needed. The FAA does not concur,
When the unsafe condition addressed
by an AD appears to be attributed to a
manufacturer’s quality control (QC)
problems, such a reporting requirement
is instrumental in ensuring that the FAA
is able to gather as much information as
possible as to the extent and nature of
the QC problem or QC breakdown,
especially in cases where this
information may not be available
through other established means. This
information is necessary to ensure that
proper corrective action is implemented.

A comment was received by an

-operator who has a significant number
of Model 737-200, -300, and —400
airplanes. The operator had no objection
to the proposed AD as currently written.

Paragraph C. of the final rule has been
revised to specify the current procedure
for submitting requests for approval of
alternate means of compliance.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest required
the adoption of the rule with the
changes noted above. The FAA has
determined that these changes will
neither increase the economic burden on
any operator nor increase the scope of
the AD.

There are approximately 1,800 Model
737 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 850 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 7 manhours
per airplane to accomplish the required

actions, and that the average labor cost
will be $40 per manhour, Based on these
figures, the total cost impact of the AD
on U.S. aperators is estimated to be
$238,000. .

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a

'Federalism Assessment.

For the reasons discussed above, 1
certify that this action: {1} Is not a
*major rule” under Executive Order
12291; (2) is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,

1979); and (3) will not have a significant -

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and is
contained in the regulatory docket. A
copy of it may be obtained from the
Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—~[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a}, 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended)

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Applies to Model 737 series airplanes,
as listed in Alert Service Bulletin
737-57A1197, dated December 21, 1989,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To prevent fuel vapor leaks into the
inboard fixed leading edge landing light
cavities, resulting in fuel vapor ignition,
accomplish the following:

A. Within the next 180 days after the
effective date of this AD, inspect the wings’
inboard leading edge landing and runway
turn-off/taxi light cavities for improper fuel

vapor barrier sealing, in accordance with
Boeing Alert Service Bulletin 737-57A1197,
dated December 21, 1989. If the sealing is
found to be improperly applied, rework the
vapor barrier sealing prior to further flight, in
accordance with the service bulletin.

B. Within 10 days-after the inspection
required by paragraph A. of this AD, if
configuration discrepancies are discovered,
submit a report of findings to the Manager.
Seattle Manufacturing District Office, FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington 98055
4056.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may .
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Inspector (PI). The PI will then forward
comments or concurrence to the Seattle ACO.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA, ]
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98055-4056.

This amendment becomes effective
October 23, 1990.

. Issued in Renton, Washington, on
September 5, 1990..
Leroy A. Keith,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 90-21685 Filed 9-13-90; 8:45 am]
BILLING CODE 4910-13-M »

14 CFR Part 39
{Docket No. 90-NM-182-AD; Amt. 39-6743]

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Fi»nal rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, which requires a one-
time inspection of the two landing gear
selector valve installations, and
correction of improper configurations, if
necessary. This amendment is prompted
by a recent incident in which a Model
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747-400 landed with nose and body
landing gear retracted and the wing gear
down and locked, due to improper
configuation of the landing gear selector
valve installations. This condition, if not
corrected, could result in additional
partial gear-up or all gear-up landing
incidents.

EFFECTIVE DATE: Gctober 5, 1990.

ADDRESSES:. The applicable service
information may be obtained from

" Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mahinder K. Wabhi, Seattle Aircraft
Certification Office, Systems and
Equipment Branch, ANM-130S;
telephone (208) 227-2673. Mailing
address: FAA, Northwest Mountain
Region, 1601 Lind Avenue S.W.,, Renton,
Washington 98055-4056.
SUPPLEMENTARY INFORMATION: Recently,
a Boeing Model 747-400 series airplane
made a partial gear up landing with the
two body gear and the nose gear up. The
airplane landed on the two wing gear
and the nose gear doors. The airplane
sustained minor damage to the nose
landing gear doors and support
structure. Ground investigation
determined that the crew was unable to
extend the nose and body gear due to a
missing bolt and nut in the mechanical
linkage between the nose and body gear
selector valve and the selector valve
input quadrant. This also prevented
alternate extension due to hydraulic
pressure being applied continuously to
the gear up ports of the affected gear
retract actuators. Further investigation
revealed that the attachment nut of the
input crank mechanism to the wing gear
selector valve was also missing;
however, the bolt was in place. It was
discovered that two types of bolt/nut
installations are in use in the selector
valve assembly: one uses a drilled bolt
and a castellated nut secured with a
cotter pin, the other uses an undrilled
bolt and a self-locking nut. The
manufacturer reported finding a selector
valve installation which had a
castellated nut installed without a cotter
pin on a new, yet to be delivered
airplane. This condition, if not corrected,
could result in additional partial gear-up
or all gear-up landings.

The FAA has reviewed and approved
Boeing Telegraphic Service Bulletin 747~
32-2361, dated September 7, 1990, which
describes the procedures for a one-time
inspection of the nose/body and wing
landing gear selector valve installations,

and correction of any improper
configurations, if necessary.

Since this condition is likely to exist
or develop on other airplanes of the
same type design, this AD requires a
one-time inspéction of the landing gear
selector valve installations, and
correction of any improper
configurations, if necessary, in
accordance with the service bulletin
previously described. Additionally,
operators are required to submit a report
of their inspection findings to the FAA.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 96-511) and have been assigned
OMB Control Number 2120-0056.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the regulatory docket
(otherwise, an evaluation is not .
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

'PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 87449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Applies to Model 747 series
airplanes, line position 002 through 803,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To prevent partial gear-up or all gear-up
landings, accomplish the following:

A. Within 30 days after the effective date
of this Airworthiness Directive (AD), inspect
the nose and body gear selector valve
installation and the wing gear selector valve

_installation in accordance with the

Accomplishment Instructions of Boeing
Service Bulletin 747-32-2361, dated
September 7, 1990, Correct any discrepancies
found in the installation prior to further flight.

B. Within 10 days after completion of the
inspection required by this AD, submit a
report of findings of any improper
configuration to the FAA, Seattle
Manufacturing Inspection District Office,
ANM-108S, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. The report must
include the line number of the airplane
inspected, the number of cycles, and the
inspection findings.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Inspector (PI), who
will either concur or comment, and then send
it to the Manager, Seattle Aircraft
Certification Office.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to The Boeing Commercial
Airplane Group, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

This amendment becomes effective
October 5, 1990.
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Issued in Renton, Washington, on
September 7, 1990.

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

{FR Doc. 90-21679 Filed 9-13-90; 8:45 am]
BILLING CODE 4910-13-M . ‘

14 CFR Part 39

[Docket No. 89-NM-273-AD; Amdt. 39-
6726]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA); DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, which currently
requires inspection and replacement, if
necessary, of the wing outboard leading
edge slat control rods. This amendment
revises the AD applicability to require
inspection of additional airplanes. Also,
this amendment requires the
replacement of the outboard leading
edge slat control rod end bearings and.
attach bolt on certain wing outboard
leading edge slat control rods. This
amendment is prompted by the report of
additional airplanes that could be
operating with outboard wing leading
edge slat control rods that-are subject to
cracking. There are also reports of the
failure of the outboard leading edge slat”
control rod attach bolts caused by high

- friction in the bushings and control rod
end bearings: This condition, if not
corrected, could result in loss of ability
to control the position of the affected
slat, which could adversely affect the .
controllability of the airplane.

EFFECTIVE DATE: October 23, 1990.

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW,,
Renton, Washington. '

FOR FURTHER INFORMATION CONTACT:
Mr. Stanton R. Wood, Seattle Aircraft
Certification Office, Airframe Branch,
ANM-1208S; telephone (206) 227-2772.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by superseding AD

-89-16-01, Amendment 39-6782 {54 FR
31509, July 31, 1989), applicable to
certain Boeing Model 767 series
airplanes, to require the inspection and
replacement, if necessary, of the wing
outboard leading edge slat control rods,
and to require replacement of the wing

" outboard leading edge slat control rod

ends and attach bolt, was published in
the Federal Register on January 26, 1990
(55 FR 2671). )

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter requested that the
compliance period for replacement be
increased from 18 months to 24 months
(or 2,500 landings) after the effective
date of the proposed rule, whichever

* occurs first. This would permit

modification during a scheduled main
base visit. Because no further
justification was given for the proposed
extension, the FAA does not concur
with this comment. The compliance time
of 18 months for replacement was
developed based on the data available
to the FAA, and represents what was
determined to be the maximum interval
of time allowable wherein the
replacement could reasonably be
accomplished and an acceptable level of
safety could be maintained.

Séveral commenters expressed
concern about the availability of rod .
end assemblies and bolts. The FAA is

.currently unaware of any parts

availability problems. Further, the

- manufacturer has advised the FAA that

ample parts are available. Therefore, the
final rule is not changed.

One commenter stated that the frozen
rod end bearings probably caused the.

- problem with the rods; therefore, the

repetitive inspection times of the pre-
June 1983 control rods should be
increased. The FAA does not agree with
this comment. The FAA has determined
that the cracking of the rods has been
attributed to manufacturing-induced
stresses and not from failed rod end
bearings.

Paragraph D. of the final rule has been
revised to specify the current procedure
for submitting requests for approval of
alternate means of compliance.

Since issuance of the NPRM, the FAA
has reviewed and approved Boeing
Boeing Service Bulletin 767-57-0021,
Revision 2, dated July 26, 1990. This
revision to the service bulletin merely
provides instructions for removing and
installing the rod ends. It has no other
impact upon compliance with this rule.
Therefore, the final rule has been
revised to reference Revision 2 to the
service bulletin as an additional
acceptable service information source.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air .
safety and the public interest require the
adoption of the rule with the changes
described above. The FAA has

.determined that these changes-will

neither increase the economic burden on
any operator nor increase the scope of
the rule.

There are approximately 271 Model
767 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 193 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 21 manhours
per airplane to accomplish the required

. actions, and that the average labor cost
. will be $40 per manhour. Required parts

costs are estimated to be $5,500 per
airplane. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,223,620.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not.
have sufficient federalism implications

- to warrant the preparation of a

Federalism Assessment.

For the reasons discussed above, I' .
certify that this action: {1} Isnota.
“major rule” under Executive Order,
12291; (2) is not a “significant rule” -
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979); and (3) will not have a significant .
economic impact, positive or negative,
on a substantial number of small entities

.under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this.action andis .
contained in the regulatory docket. A
copy of it may be obtained from the
Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety. .

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED])

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421 and 1423;

49 U.S.C. 106(g) {Revised Pub. L. 97449, -

January 12, 1983); and 14 CFR 11.89.
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§39.13 [Amended]
2. Section 39.13 is amended by

superseding Amendment 39-6282 (54 FR

31509, July 31, 1989), AD 89-16-01, with

the following new airworthiness

directive:

Boeing: Applies to Model 767 series
airplanes, listed in Boeing Service
Bulletin 767-57-0021, Revision 1, dated
September 14, 1989, certificated in any
category. Compliance required as
indicated, unless previously

. accomplished.

To detect cracks in the outboard wing
leading edge slat control rods; accomplish the
following:

A. For airplanes identified as Group 1:
Within the next 1,200 landings or 8 months
after the effective date of this AD, whichever
occurs first, unless accomplished within the
last 800 landings or 8 months, whichever
accurs later, visually inspect the wing
outboard leading edge slat control rods in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767-
57-0021, dated August 25, 1988, Revision 1,
dated September 14, 1989, or Revision 2,
dated July 26, 1990.

1. If the date of manufacture [stamped on
the control rod) is- June. 1983 or later, no "
further inspection is required.

2. If the date of manufacture is illegible or
is prior to June 1983, ultrasomcally inspect
the control rods for cracks in accordance
with Figure 1. of Boeing Service Bulletin 767-
57-0021, dated August 25, 1988, or later'
revisions through Revision 2, dated July 26,
1990. If cracks or fractures are detected,
replace prior to further flight,in accordance -
with Figure 2: of the service bulletin. Repeat-
the ultragonic inspection of the.control rods
manufactured prior to June 1983 at intervals
not to exceed 2,000 landings or 15 months,
whichever occurs first.

B. Installation of control rods manufactured
June 1983, or later, constitutes terminating
action for the inspection requirements of
paragraph A.2. of this AD.

C. For airplanes identified as Group 1 and -
.. Group 2: Within the next 2,500 landings or 18
months, whichever occurs first, replace the
outboard leading edge slat control rod ends
and attach bolt in accordance with Figure 3
of Boeing Service Bulletin 767-57-0021,
Revision 1, dated September 14, 1989, or
Revision 2, dated July 26, 1990.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Inspector (PI}. The PI will then forward -
comments or concurrence to the Seattle ACO.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to -
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon

request to Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

This amendment supersedes
Amendment 39-6282, AD 89-16-01.

This amendment becomes effective
October 23, 1990.

Issued in Renton, Washington, on
September 5, 1990.

Leroy A. Keith,

Manager, Transport Airplane Dlrectomte,
Aircraft Certification Service.

[FR Doc. 90-21686 Filed 9-13-80; 8:45 am}
BILLING CODE 4810-13-M,

14 CFR Part 39
[Docket No. 90-NM-79-AD; Amdt. 39-6725]

Airworthiness Directives: Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

_ACTION: Final rule.

SuMMARY: This amendment adopts a_
new airworthiness directive {AD),
applicable to certain Boeing Model 747
series airplanes, which requires the
inspection of the nacelle strut diagonal
brace for cracking, and replacement, if

- necessary. This amendment is prompted

by a recent report of fracture of a-
nacelle strut diagonal brace. This
condition, if not corrected, could lead to
engine-separation.

EFFECTIVE DATE: October 23, 1990.

- ADDRESSES: The applicable service

information may be obtained from
Boeing Commercial Airplane Group.,

" P.O. Box 3707, Seattle, Washington

98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,

- Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Steven C. Fox, Seattle Aircraft .
Certification Office, Airframe Branch,
ANM-1208S; telephone (206) 227-2777.
Mailing address: FAA, Northwest -
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal.
Aviation Regulations to include an
airworthiness directive, applicable to
Boeing 747 series airplanes, which
requires the inspection of the nacelle
strut diagonal brace for cracking, and
replacement, if necessary, was
published in the Federal Register on

May 24, 1990 (55 FR 21388).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

" The Air Transport Association {(ATA)
of America, on behalf of its member
operators, expressed no objection to
adoption of the proposed rule.

A foreign operator of Boeing 747
airplanes suggested that the rule should
be revised to allow credit for “touch-
and-go” training flights. This suggestion
is similar to the requirements of the
Supplemental Structural Inspection
Document (SSID}) required by AD 84-21-
02, Amendment 39-4936 (49 FR 44890,
November 13, 1984). The FAA concurs
and the final rule has been revised by

. adding a new paragraph D. to specify

that two “touch-and-go” training flights
may be considered equivalent to one
flight cycle. The FAA has determined
that this is appropriate since the landing
load spectrum does not include thrust
reverse. ;
Paragraph E. of the final rule has been

- revised to specify the current procedure

for submitting requests for approval of

" alternative means of compliance.

After careful review of the available
data, including the comments noted

.above, the FAA has determined that air

safety and the public interest require the -
adoption of the rule with the changes .

-described above. Those changes will

.neither increase the economic burden on-.
any operator nor increase the scope of -

' the rule.

There are approximately 783 Model
747 series airplanes of the affected
design in the worldwide fleet. It is

. estimated that 174 airplanes of U.S.

registry will be affected by this AD, that
it will take approximately 36 manhours .
per airplane to accamplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be

- $250,560. -

The regulations adopted herein will .
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
détermined that this final rules does not

. have sufficient federalism implications

to warrant the preparation.of a
Federalism Assessment.

For the reasons discussed above, |
certify that this action: {1) Is not a
“major rule” under Executive Order
12291; (2).is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979); and (3) will not have a significant

\
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economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and is
contained in the regulatory docket. A
copy of it may be obtained from the
Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 13, 1983); and 14 CFR 11.89.

§ 39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Applies to Model 747 series
airplanes, line numbers 1 through 783,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To prevent engine separation, accomplish
the following:

A. Prior to the accumulation of 10,000 total
flight cycles or within the next 1,000 flight
cycles after the effective date of this AD,
whichever occurs later, perform either a
detailed visual inspection or an ultrasonic
inspection of the nacelle strut diagonal
braces for cracks in accordance with Boeing
Service Bulletin 747-54-2123, dated March 1,
1990. Repeat these inspections as follows:

1. If the immediately preceding inspection
was accomplished visually, the next
inspection must be conducted within 1,000
flight cycles.

2. If the immediately preceding inspection
was accomplished ultrasonically, the next
inspection must be conducted within 3,000
flight cycles.

B. If cracking is found, replace the nacelle
strut diagonal brace with a serviceable brace
prior to further flight.

C. Replacement of the nacelle strut
diagonal brace with a new production
diagonal brace, which has.revised internal
and external surface finish, in accordance
with the method described in Boeing Service
Bulletin 747-54-2123, dated March 1, 1990,
constitutes terminating action for the -
inspections required by paragraph A. of this
AD.

D. For the purposes of compliance with this
rule, two “touch-and-go"” training flights may
be considered equivalent to one flight cycle.

E. An alternate means of compliance or
adjustment of the compliance time, which

provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO},
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly-to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Inspector (PI). The PI will then forward
comments or concurrence to the Seattle ACO.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

This amendment becomes effective
October 23, 1990.

Issued in Renton, Washington, on
September 5, 1990.

Darrell M. Pederson,

Acting Manager, Transport Airplane,
Directorate, Aircraft Certification Service.

[FR Doc. 90-21688 Filed 9-13-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 89-NM-47-AD; Amdt. 39-6732]
Airworthiness Directives; Boeing
Model 757 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD},
applicable to Boeing Model 757 series
airplanes, which requires detailed visual
inspection and replacement, if
necessary, of the fixed trailing edge
upper panel support beam clips.
Eventual replacement of all clips with
newly designed clips is also required.
This amendment is prompted by reports
of fractured support beam clips. This

condition, if not corrected, could lead to"

the loss of an upper wing fixed trailing
edge panel from the airplane with
possible damage to the hydraulic lines
and other structure.

EFFECTIVE DATE: October 23, 1990. ~
ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane

Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas Rodriguez, Seattle Aircraft
Certification Office, Airframe Branch,
ANM-120S; telephone (206) 227-2779.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601, Lind Avenue SW.,
Renton, Washington 98055—4056.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations 1o include an
airworthiness directive, applicable to
Boeing Model 757 series airplanes,
which requires a detailed visual
inspection and replacement, if
necessary, of the fixed trailing edge
upper panel support beam clips and
eventual replacement of all clips with
newly designed clips, was published in
the Federal Register on May 9, 1989 (54
FR 19905).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The Air Transport Association (ATA)
of America submitted comments on
behalf of its members:

One ATA member requested that the
phrase *“unless previously accomplished
within the last 600 landings” be included
as a condition of paragraph A. of the
proposed rule. The FAA has determined
that the phrase “unless previously
accomplished” in the applicability
statement clearly states the intent of the
FAA'’s position. Nonetheless, this
statement has been added so that the
final rule is clearly understood.

Another ATA member reported that
the clips described in Boeing Service
Bulletin 757-57-0027 have a design
deficiency affecting the fit. This member
requested that the adoption of
paragraph B. should, therefore, be
contingent upon the completion of the
development and availability of an
effective design change. The FAA
concurs. Since issuance of the NPRM,
the FAA has reviewed and approved
Boeing Bulletin 757-57-0027, Revision 1,
dated March 15, 1990. This revision
describes a new kit with redesigned
clips and instructions to modify the clips
in the original kit to eliminate the design
deficiency affecting the fit. Paragraphs
B. and C. of the final rule have been
revised to cite this revision of the
service bulletin as the appropriate
service information source. )

A third ATA member requested that 2
statement be added to paragraph B.
which indicates that accomplishment of
paragraph B. (replacement with newly
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designed clips) terminates the inspection
requirements of paragraph A. The FAA
concurs and paragraph B. of the final
rule has been revised to reflect this -
change. A statement has also been
added to paragraph C. to indicate that
replacement of all affected clips with
newly designed, or modified clips and
spacers, constitutes terminating action
for the inspections required by this AD.

Paragraph D. of the final rule has been

revised to specify the current procedure
for submitting requests for approval of
alternate means of compliance.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. These changes .
will neither increase the economic
burden on any operator nor increase the
scope of the rule.

There are approximately 141 Model
757 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 122 airplanes of U.S.
registry will be affected by this AD, that
. it will take approximately 9 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. The cost of
required parts is estimated to be $547
per airplane. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $110,654.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the varicus levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, |
certify that this action: (1) Isnot a .
“major rule" under Executive Order
12291; (2) is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 286,
1979); and (3} will net have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criferia of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and is
contained in the regulatory docket. A
copy of it may be obtained from the
Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airwerthiness
directive:

Boeing: Applies to Model 757 geries airplanes
listed in Boeing Service Bulletin 757-57~
0027, dated April 28, 1988, certificated in
any category. Compliance required as
indicated, unless previously
accomplished.

To prevent failure of the fixed trailing edge
upper panel support beam clips and
consequent damage to airplane structure and
hydraulic lines, accomplish thé following:

A. Prior to the accumulation of 600 total
landings, or within the next 30 days after the
effective date of this AD, whichever occurs
later, unless previously accomplished within
the last 600 landings, and thereafter at
intervals not to exceed 600 landings, perform
a detailed visual inspection for cracks in the
fixed trailing edge upper panel support beam
clips, in accordance with Boeing Service -
Bulletin 757-57-0027, Revision 1, dated March
15, 1980.

B. Replace cracked clips with the newly
designed clips in kit number 012N8660-1 or
clips in kit number 022N8546-1 after
modifying, in accordance with Boeing Service
Bulletin 757-57-0027, Revision 1, dated March
15, 1990. Upon completion, this action
terminates the inspections required by
paragraph A. of this AD, for those clips
replaced. )

C. Within 3,000 landings after the effective
date of this AD, replace all affected clips with
newly designed or modified clips and
spacers, in accordance with Boeing Service
Bulletin 757-57-0027, Revision 1, dated March
15, 1990. Accomplishment of this replacement
constitutes terminating action for the
inspection requirements of this AD.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager.
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant Principal Inspector
(PI). The PI will then forward comments or
concurrence to the Seattle ACO.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Adirplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

This amendment becomes effective
October 23, 1990.

Issued in Renton, Washington, on
September 5, 1990.

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 90-21683 Filed 9-13-00; 8:45 am]}
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 90-NM~102-AD; Amdt. 39~
6729} o

Alrwomilness Directives; British
Aerospace Model BAC 1-11 200 and
400 Series Airplar_\es

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to ail British Aerospace
Model BAC 1-11 200 and 400 series
airplanes, which requires the
installation of two pairs of temperature
sensors in the auxiliary power unit
(APU) air intake plenum. This
amendment is prompted by a report of
an internal in-flight fire in the APU
which remained undetected until after
the airplane had landed. This condition,
if not corrected, could result in an
undetected in-flight fire in the APU.

EFFECTIVE DATE: October 23, 1990.

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washingtlon, DC.
20041-0414. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113; telephone {206) 227~
2148. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.
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SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to all
British Aerospace Model BAC 1-11 200
and 400 series airplanes, which requires
the installation.of two pairs of
temperature sensors in the auxiliary
power unit (APU]} air.intake plenum,;
was published in the Federal Register on
June 15, 1990 (55 FR 24253).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 70 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 24 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. The estimated
cost for required parts is $3,350. Based
on these figures, the total cost impact of
the AD on U:S. operators is estimated-to
be $301,700.

‘The regulations adopted herein wxll
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment. :

For the reasons discussed above, I
certlfy that this action: (1) Is not a
“major rule” under Executive Order-
12291; (2) is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26, -
1979); and {3} will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and is
contained in the regulatory docket. A
copy of it may be obtained from the
Rules Docket.

List of Subjects in 14 CFR part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to -the authority
delegated to me by the Administrator, .
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S. C 1354(.3] 1421 and 1423 ‘

49 U.S.C. 106(g) (Revised Pub. L. 97-449, .
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by addmg'

thie following new airworthiness
directive: '

British Aerospace: Applies to Model BAC 1- v

11 200 and 400 series airplanes,
certificated in any category. Compliance
is required within 30 days after the
effective date of this AD, unless
previously accomplished.

To provide auxiliary power unit (APU]J air
intake plenum overheat detection,
accomplish the following:

A. Install temperature sensors in the APU
air intake plenum, in accordance with British
Aerospace Alert Service Bulletin 49-A-
PM5955, Issue 1, dated April 13,1988.

B. An alternate means of compliance or. .
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Standardization
Branch, ANM-113, and a copy sent to the
cognizant FAA Principal Inspector (PI). The
PI will then forward comments or
concurrence to the Manager, Standardization
Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive

who have not already received the
appropriate service documents from-the
manufacturer may obtain copies upon
request to British Aerospace PLC,
Librarian for Service Bulletins, P.O. Box
17414, Dulles International Airport,

Washington, DC 20041-0414. These

documents may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.

This amendment becomes effective
October 23, 1990,

Issued in Ren.to:n,'Washington.lon
September 5, 1930.
Darrell M. Pederson,
Acting Manager, Tpanspori Airplane
Directorate, Aircraft Certification Service.
IFR Doc. 90-21687 Filed 9—13—90 & 45 am]
BILLING CODE 4910-13-8"

14 CFR Part 39

{Docket No 90 CE—22-AD Amendment 39—

. 6724]

Airworthiness Directives, FUJI Heavy
Industries, Ltd,, Model FA-200 )
Airplanes

AGENCY: Federal 'Adxatxon :
Administration (FAA), DOT

AcTion: Final rile.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to FUJI Heavy Industries,
Ltd., Model FA-200 airplanes which
require inspections and modifications,
as applicable, of the control column tube
and the rudder pedal system. Fracture of
the control column durmg aerobatic - "
flight, and possible jamming of the
rudder pedals due to over travel have
been reported. The proposed actions
will preclude loss of control of the -
airplane. T
EFFECTIVE DATE: October 22, 1990.

ADDRESSES: Service Bulletin (S/B} No.
200-002, Revision C, dated June 5, 1989,
S/B No. 200-008, Revision B, dated May .
30, 1989, Technical Bulletin (T/B) No..
200-020, dated May 30, 1989, and T/B
No. 260.022, dated June 5, 1989,. .
applicable to this AD, may be obtained
from FUJI Heavy Industries, Lid,, Subaru
Building, Shinjuku, Tokyo, Japan. This
information may also be examined at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601
E. 12th Street, Kansas Clty, Mlssourx
64106. ;

FOR FURTHER INFORMATION CONTACT:
Donald Dirian, FAA, Small Transport
Section, Los Angéles Aircraft:
Certification Office, 3229:E. Spring
Street, Long Beach, California 908(_)6—
2425; Telephone (213) 988-5234. * -~

SUPPLEMENTARY INFORMATION: A :
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
requiring itiitial ‘and repetmve o
inspections of the gust lock pin holes
and adjacent area for cracks or burrs,
and for proper rudder pedal travel stop
clearance, correct brake master cylinder
rod length, and sufficient brake link .
over-centering force on certain FUJI
Model FA-200 airplanes was published
in the Federal Register on June 8 1990
(55 FR 23446).

The proposal resuited from reports
that a section of the control column
assembly on a FUJI Model FA-200 .
airplane fractured during an aerobatlc
flight. The fracture resulted from a .
fatigue crack, whxch emanated at the _
gust lock pin holes. There is also the o
possibility that the rudder control
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system on these model airplanes may
jam due to improper adjustment of the
rudder pedal stop, or incorrect brake
master cylinder rod length and

. corresponding brake link over—centermg
force .

Consequently. FUJI Heavy Industrles.
Ltd., issued S/B No. 200-008, Revision B,
dated May 30, 1989, which requires
initial and repetitive inspections of the
gust lock pin holes and adjacent area for
cracks or burrs, and S/B No. 200002,
Revision C, dated June 5, 1989, which -
requires initial and repetitive
inspections for proper rudder pedal
travel stop clearance, correct brake
master cylinder rod length,-and
-sufficient brake link over-centering’ .
force.

" The Japanese Civil Avration Bureau-
(JCAB), which has responsibility and-
authority to maintain the continuing -
airworthiness of these airplanes in -
Japan, classified these service bulletins
and the actions recommended therein by
the manufacturer as mandatory to
assure the continued airworthiness of
the affected airplanes.

On airplanes operated under ]apanese
registration, this action has the same
effect as en_A_D on airplanes certified for
operation in the United States. The FAA.

relies upon the certification of the JCAB,

combined with FAA review of pertinent
documentation, in finding compliance of
the design of these airplanes with the
“applicable United States airworthiness .

requirements and the airworthiness and

conformity of products of this design
certificated for operation in the United
States.

_ The FAA examined the available
information related to the issuance of
FUJI Heavy Industries, Ltd., S/B No.

200-008, Revision B, dated May 30, 1988, -

and S/B No. .200-002, Revision C, dated
. June 5, 1989, and the mandatory
classification of these service bulletins
by the JCAB, and concluded that the |

condition addressed by S/B No. 200—0D8,_

Revision B, and S/B No..200-002,
.Revision C was an unsafe condition thaf
may exist on other arrplanes of this type’
certificated for operation m the Umted
States

"Accordingly, the FAA proposed an
amendment to part 39 of the Federal -
- Aviation Regulations to include an AD

on this subject. Interested persons were "

- afforded an opportunity to comrment on -
the proposal. No comments or
objections were received on the
proposal or the FAA determination of
the related cost to the public.
Accordingly, the amendment is adopted
as proposed. - -

The FAA has determined that this
regulation requires an approximate
inspection cost of $80 per airplane, but

there are no U.S. registered airplanes of
this type at this time. Therefore, since
the cost of compliance is zero at this
time, there is no significant financial
‘impact on.any small entities. -

The regulations adopted heérein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of powerand - -
responsibilities among the various levels
of government. Therefore, in accordance

" with Executive Order 12612, it is

determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism-Assessment.

Therefore, I certify that this action: [1)
Is not a “major rule” under Executive

“Order 12291; (2) is not a “significant

rule” under DOT Regulatory Policies

_"and Procedures (44 FR 11034, February

26, 1979); and (3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation prepared for this action
is contained in the regulatory docket. A

copy of it may be obtained by contacting
. the Rules Docket at the location

‘provided under the caption
“ADDRESSES"

. List of Sub)ects in 14 CFR Part 39

- Air transportation, Aircraft, Avxatxon
safety, Safety

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

" the Federal Aviation'Administration

amends part 39 of the Federal Aviation
Regulations (14 CFR 39 13) as follows:

PART 39—[AMENDED]

1. The ‘authority citation for part 39
continues to read as follows:’

Authonty 49 US.C. 1354{(a}, 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.
§39.13 [Amended)

2. Section 39.13'is amended by addmg

~the following new AD:
- FUJI Heavy Industries Ltd: Applies to Model

FA-200 (all serial numbers) airplanes
- certificated in any category.

*. Compliance: Required as indicated iri the

- body of the AD after the effective date of this

AD, unless already accomplished.

To preclude the loss of control of the
airplane, accomplish the following:

{a) Within the next 50 hours time-in-service
(TIS) and every 100 hours TIS thereafter:

(1) Inspect the gust lock pin holes in

- accordance with FUJI Service Bulletin (S/B)

No. 200008, Revision B, dated May 30, 1989,
for burrs and cracks in and around the gust

lock pin holes using a 10x magnifying glass.
Before further flight:

(i} Remove burrs in accordance with the
instructions of S/B No. 200-008, Revision B:
and

(ii) If cracks are found, replace the control
column with a serviceable airworthy unit.

(2) Inspect the rudder control system in
accordance with S/B No. 200-002, Revision C.
dated June 5, 1989. Before further flight:

(i) Adjust and/or modify rudder stop
clearance if required in accordance with the
instructions in S/B No. 200-002, Revision C.

(ii) Adjust the brake master cylinder rod
length in accordance with the instructions in
S/B No. 200-002, Revision C."

(iii) If the brake link over centers when a
force of less than 44 Ibs. (20 kg) is applied.
replace the defective parts in accordance
with the instructions in S/B No. 200-002, '
Revision C, and retest. .

{b) Upon incorporating an improved control
column in accordance with FUJI Technical
Bulletin (T/B) No. 200-020, ddted May 30,
1989, the repetitive inspections of the control
column specified in paragraph (a)(1) of thls
AD may be discontinued.

{c) Upon incorporation of T/B No. 200-022.
dated June 5, 1989;

- {1) The inspection interval for verifying the

.cylinder rod length specified in paragraph

(a)(2)(ii) of this AD may be increased to 1,600
hours TIS; and, ’
{2) The repetmve brake link over-centering

» test specified in paragraph [a](Z)[m] of this

AD may be discontinued. .
{d) Airplanes may be flown in accordance -

. with FAR 21.197 to a location where this AD’

may be accomplished. -

{e) An alternate method of compllance or'
adjustment of the initial or repetitive
compliance times, which provides an
equivalent level of safety, may be approved
by the Manager. Los Angeles Aircraft
Certification Office, 3229 E. Spring'St., Long
Beach, California 80806-2425; Telephone (213)
988-5200.

Note: The request should be forwarded
through an FAA Maintenance Inspector, who
may add comments and then send it to the
Manager, Los Angeles Aircraft Certification
Office.

All persons affected by this directive may
obtain copies of the documents referred to
herein upon request to FUJI Heavy Industries,

- Ltd.; Subaru Building, Shinjuku, Tokyo, Japan;
- or may examine these documents at the FAA,

Central Region, Office of the Assistant Chief

~ Counsel, Room 1558, 601 E. 12th Street,

Kansas Cxty, MlSSOUl‘l 64106.

This amendment becomes effective on
October 22,1990,

Issued in Kansas City, Missouri, on
September 4, 1990.
Barry D. Clements,
Manager, Small Airplane Directorate,
Aircraft Certification Service. '
{FR Doc. 90-21680 Frled 9-13-90; 8:45 am]
BILLING CODE 4910-13-M
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14 CFR Part 39
[Docitet No. 80-KM-25-AD; Amdt. 39-6730]

Airworthiness Direcfives; Boeing
Model 727 Series Airplanes
AGENCY: Federal Aviation
Administration (FAA}, DOT.
AcTioN: Final rule.

suMMARY: This amendment supersedes
an existing airworthiness directive {AD),
applicable 10 Beeing Model 727 series
airplanes, which currently requires an
internal-or external inspection for cracks
and repair, if necessary, of the forward
carge compartment sidewalil frames.

- This amendment will eltminate the

currernt option of an external inspection.
This amendment is prompted by a
reassessment-of the externat inspection
procedure. This condition, if nat

" corrected, could result in failure of the
forward Tuselage frames: and
depressurization of the.airplane,
EFFECTIVE DATE: Oclober 23; 1990,

- ADDRESSES: The applicable service’

information may be-obtained from

Boeing Commercial Airplane Group,

P.O. Box 3707, Seattle, Washington -

. ‘68123, Thisinformation may be.
examined at the FAA, Northwest
Mountain Region, Transport Airplane

- Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:

* Ms. Kathi'N. Ishimaru, Seattle Aircraft

- Centification Office, Airframe Branch,

© ANM-1208S; telephone {206).227-2778.

Mailing -address: FAA, Trarsport

Airplane Directerate, Northwest

}lountain Region, 1601 Lind Avenue

SW., Renton, Washington, $8055-4656.

SUPPLEMENTARY IRFORMATION: A

proposal to amend part.39 of the Federal

. Aviation Regulations by superseding AD-

§3-03-08, Amendment 33-4548, {48 FR .
6955, Febrnary 17, 1983), apphcable te
Boeing Model 727 series airplanes, to
reguire interrial inspection forcracks,
and repair, if necessary, was published
in the Federal Register on Mareh 22,
1990 {55 FR 10528},

initerested persons have been afforded
‘an opportnm*y to participate in the
making of this amendment. Due
consideration has been given to the
comments received,

Three commenters reguested that the .
post-modifi¢ation ingpections proposed
by paragraph B. of the NPRM be deleted
because there have not-been any cases

of post-modification cracking. The FAA

concurs with this request. Since
issuance-of the Notice, the FAA has -
reevaluated this aspect-and has
- .determired that structural inspections
-currently being performed as:a part-of

regular maintenance will adequately
detect post-modification cracks ina
timely manner. The final rule hasbeea .
reviged 10 eliminate these post- .
modification inspections.

Paragraph D. of the findl vule has been

" revised to specily the current procedure

for submitting requests for approval of
dlternate means of campliance.
After careful review of the available

data, including the commentsnoted
sbove, the FAA has determined that air
safety and the public interest require the
-adoption of the rule with the change
previously mentioned. The FAA has
-determined that this change will neither
increase the-economic burden on:any

effected operator, nor increase the scope

<of the AD.
There are appmxuna“tely 479 Model

. 727 series-airplanes of the-affected
-design in the worldwide fleet. Itis -
- estimated that 387 .airplanes of U:S.

registry will be affected by this AD, that

“ it will take ‘approximately 76 manhours

perairplane to accomplish the required
-actions,.and fthat the average laber-cost
will’be $40 per manhour. Based on these
figures, the total cost impact of the AD
on1S. operators is estimated to-be
$1,176,480.

The regulations. adopted “herem will
not have a substantial direct ¢ffects-on
the States, on the relationship between

‘the national government and the States,

or on the distribution of power.and
responsibilities among the variouslevels

of government, Therefore, in-accordance -

with Executive Order 12612, it is
determined that this final rule dees not
have sufficient federalism implications -
‘to warrant the preparation ofa
Federalism Assessment.

For the reasons discussed -above, {
certify that this action: {1} Is rota
“major rule” under Executive Order
12201;-(2) is not a “significant rule’
under BOT Regulatory Policies and
Procedures {44 FR 11034, February 26,

1979}); @nd {3) wili not have a significant

economic impact, poesitive or negative,
-on a substantial number of small-entities
under the-criteria of the Regulatory
Flexibility Act. A final.evaluation has
been 'prepared for this action and is
-contained in the regulatory-docket. A
-copy of it may be obtained from ﬂle
Rules Dockel.

‘List of Subjects in 14 CFR Past 39

Air transportation, Ajrcraft, Aviation
safety, Safety. ,

Adoption of the Amendment

Accordingly, pursuant to the authamy.

-delegated to me by the Administrator,
‘the Federal Aviation Administration
amends 14°CFR part:39 of the Federal
Aviation Regulations as fellows:

PART '89—*’[AMENDED?! ] i
1. The authority citation for _pm‘t 39
continues to readas follows:

Authotity: 49 USC. 1354{3), 1421 «and 3423,
49 11:5.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983);-and 14 CFR11.8%:

§30.13 [Amended] ‘

2. Section 39.13 isamended by . -

superseding Amendment 394548 {48 FR -

- 6955, Februarny 17, 1983}, AD:83-02-08,

with the following. new anworﬂnness
directive:

Boeing: Applies 1o Model 727 series
airplanes, listed in:Boeing Service
Bulletin 727-53-0068, Revision 4,-dated
September 14, 1989, certificated in any
category. Compliance required as -
indicated, unless previously
accamplished.

To detect cracks in the foward cargo
compartment sidewall frames, .accomplish the
following:

A.Except.as provided in paragraph B,

below, within the next 2,000 flight cyc'}es s after ,

the effective date of this AD, orprior to
accumuilating 15,600 total Hight cycles,
whichever-occurs later, conduct a visnal
inspection of the forward catgo compartment
sidewsll frames for vracks, inaccordance -
with the Accomplishment Instructions of.
Boeing Service Bulletin 727-53-0088, Revigion -
4,dated September 14,1989, Repeat the
inspections:at intervals notto e.xceeds,mo

- flight cycles.

B. Repmr\cracleed ‘structure prior to Turther
flight, in accordance with the
Accomplishment Instructions of the® ‘Boeing’
Service Bulletin 727-53-0068, Revision g,

. dated ‘Septem’ber 14,1989, -or earlier FAA-

approved revisions.
C. Modification of the affected stmctum ia

' ‘accordanoce with the Accomplishment

Instructions of Boeing Service Bulletin 727~
53-0068, Revision 4, dated September 14, -
1989, or earlier FAA-approved revisions,
terminates the inspection requirements of

. paragraph-A..of this AD.

D. An alternite means-of compliance or
adjustment of the compliance time, which

' provides unsacceptable level of safety, may

be used when approved by the Manager, |
Seattle Aircraflt Centification Office {AGO), -
FAA, Transport Airplane Direclorate.

Note: The request should be. submitted
direcfly 1o the Manager, Seattle ACO, znd 2
copy sent to the cognizant FAA Principal
Inspector{(PY. The PIwill then forward
comments-or-corcurrence 10 the Seattle ACO.

E.:Special flight permits may be issvedin

. sccordance with FAR 21.207 and 21.19940
" operate dirplanes o a base in order to

comply with the.requirements 'of {his AD.

All persons affected by this directive -
who have not ameady received the
appropriate service documenits from nhe
mannfacturer may cbidin copies upon .
request to Boeing Commercial Alr;zlane
Group, P:Q. Box 3767, Seatile,
Washington 98124. These documents’
may be exammed althe FAA, :

f
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Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue.
SW., Renton,; Washington.
- This amendment becomes effechve
. October 23, 1990. ) :
Issued in Renton, Washmgton. on
September 5. 1990.
Leroy A. Keith,

Manager, Transport Airplane D:rectorate,
Aircraft Certification Service. .

. [FR Doc. 90-21684 Filed 9—13—90. 8 45 am]
BILLING CODE 4910-13-M

"14CFRPart39 .
{Docket No. 90-ANE-16; Amdt. 3Q-6679] .

Airworthiness Directives; CFM :
International (CFMI) CFM56-3B-2 and
CFM56-3C-1 Model Turbofan Englnes

AGENCY: Federal Av1atlon
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to CFMI CFM56-3B-2 and
.CFM56-3C-1 series engines, which
requires installation of fan blade
dampers and associated hardware mto
the fan module assembly. The
amendment is prompted by four fan
blade failure events caused by high
cycle fatigue (HCF). The amendment is
needed to prevent fan blade failure,
inflight shutdown, an emergency
diversion and single engine landing.
DATES: Effective October 14, 1990.

The incorporation by reference of
certain publications listed in the

regulation is approved by the Director of '

the Federal Register as of October 14,
1990.

ADDRESSES: The applicable service
information may be obtained from CFM
International, Technical Publications

"Department, 1 Neumann Way,’

- Cincinnati, OH 45215. This information
may be examined at the Federal
Aviation Administration (FAA), Office
of the Assistant Chief Counsel, 12 New
England Executive Park Burlmgton,
Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
Marc Bouthiller, Engine Certification
Branch, ANE-142, Engine Certification

Office, Engine and Propeller Directorate,

Aircraft Certification Service, Federal -
Aviation Administration, New England.
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803;

" . telephone (617) 273-7085.

SUPPLEMENTARY INFORMATION: There ‘
have been four revenue service events
where a fan blade has failed because of
HCF. The high stress condition leading

to fan blade failure is due to a high
speed non-synchronous vibration mode
(flutter) encountered during high altitude
operation. It has also been determined
that minor fan blade leading edge
foreign object damage (FOD) in
conjunction with the noted vibration
stress mode, can further increase the
possibility of blade failure.

The result of a fan blade failure is an

-engine inflight shutdown, potentially
-severe damage to the engine, and an

emergency diversion and single engine
landing. Due to the nature of the failure
mode, the potential also exists for blade
failures as a result of minor FOD, which
is difficult to predict or effectively
inspect for, and could occur on both
engines of these two engine aircraft. The
large affected fleet size and high cyclic
usage compound the problem of blade
FOD exposure.

The amendment requires installation
of fan blade friction dampers and
associated hardware into the fan

" module assembly. The noted dampers

significantly reduce vibration stress
levels in the fan blade, provide
additional fan blade FOD tolerance, and
therefore minimize the p0831b111ty of fan
blade failure.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days. .

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or

-on the distribution of power and
- responsibilities among the various levels

of government. Therefore, in accordance

- with Executive Order 12612, it is

determined that this final rule does not
have sufficient federalism implications
to warrant the preparation-of a
Federalism Assessment,

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291, It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures

- (44 FR 11034, February 26, 1979). If it is

determined that this emergency
regulation otherwise would be
significant.under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared

and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

- Air transportation, Aircraft, Aviation
safety, Safety and Incorporation by
reference.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
(FAA) amends 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423,
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

CFM International: Applies to CFM56-3B-2
and CFM56-3C-1 series turbofan engines
equipped with fan blade Part Numbers
(P/N’s) 9527M09P08, 9527M99P09,
9527M99P10, 9527M99P11, and

- 1285M39P01. The above noted engine
models are installed in, but not limited
to, the Boeing 737-300/400/500 series
aircraft. Compliance is required as
indicated, unless previously.
accomplished.

To prevent fan blade failure, inflight
shutdown, and severe engine damage,
accomplish the following:

(a} Modify the fan module assembly by
installing fan blade dampers P/N 335-105-
305-0, axial stops P/N 335-105-201-0, and
bolts P/N J815P056A, in accordance with the
acomplishment instructions contained in
CFMS56 Service Bulletin 72-494, Revision 2,
dated June 18, 1980, within 60 days from the
effective date of this AD.

(b) Aircraft may be ferried in accordance
with the provisions of FAR 21.197 and 21.199
to a base where the AD can be accomplished.

(c) Upon submission of substantiating data
by an owner or operator through an FAA
Airworthiness Inspector, an alternate method
of compliance with the requirements of this
AD or adjustments to the compliance
schedule specified in this AD may be
approved by the Manager, Engine
Certification Office, Engine and Propeller
Directorate, Aircraft Certification Service,
Federal Aviation Administration, 12 New
England Executive Park, Burlington,
Massachusetts 01803.

The installation of fan blade friction
dampers and associated hardware into the
fan module assembly shall be done in
accordance with the following CFMI
document:

Document: CFMI SB 72-494
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zﬂgﬂ All ADDRESSES: PZL-Mielec Mandatory No. X/02:132/89 was an unsafe
evision: 2

Date: June 18, 1590

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552{a)-and 1 CFR part 51. Copies may be
obtained from CFM International,
Technical Publications Department, 1
Neumann Way, Cincinnati, Ohio 45215,

Copies may be inspected at the Regional’

Rules Docket, Office of the Assistant
- Chief Council, New England Region, 12
New England Executive Park, room 311,
Burlington, Massachusetts 01803, or at
the office of the Federal Register, 1100 L
Street, NW,, room- 8301 Washington, DC
20591,

This amendment becomes effectwe
October 14,1990,

Issued in Burlington, Massachusetts on
August 14, 1390
Jack A. Sain,
Manager, Engine and Propelier Dzrectorate,
Aircraft Certification Service.

CFM International CFM56 Service
Bulletin No. 72-4943 '

Engine—Fan and Booster Assgmbly;—
- Introduction of Fan Blades Dampers

June 18, 1990.
Effective Pages:
Page Number: Al
IssuejRevision: 2
Date: June 18,1980
{FR Doc. 90-21699 Filed 9-13-90; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part.29
[Docket No. $0-CE~16-AD; Amdt. 39-6723)

Airworthiness Directives; Wytwornia
Sprzetu Komunlkacyjnego PZL-Nielec
Modetls M18 and M13A. (Dromader’)
Airplanes

AGENCY: Federal Aviaticn
Administration [FAA), DOT.
ACTION: Final rute.

suriitARY: This amendment adopls a
new Airworthiness Directive {AD),
applicable to certain Wytwornia Sprzetu
Komunikacyjnego PZL-Mielec Models
M18 and M18A airplanes. This action -
requires a visual inspection of all aileron
hinges for cracks and deformation,
immediate replacement of cracked
aileron hinges, and repetitive
inspections unti! all aileron hinges are
replaced. The FAA has become aware
of a failure due to cracks in the aileron
control system. The actions specified in
this AD will correct this condition and
preclude loss of roil control.

EFFECTIVE DATE: October 17, 1890,

Engineering Bulletin (MEB) No. K{
02.:132/89, approved September 7, 1989,
revised April 4, 1980, may be obtained
from Wytwornia Sprzetu
Komunikacyjnego, PZL-Mielec, 36-301
Mielec, Poland. This information may
also be examined at the FAA, Central
Region, Office of the Assistant Chief
Counsel, Room 1558, 801 E. 12th Street,
Kansas City, Missouri 64108.-

FOR FURTHER INFORMATION CONTACT:
Mr. Richard F. Yotter, Aerospace
Engineer, Aircraft Certification Service,
601 E. 12th St., Kansas City, Misscuri
64108; Telephcne (816) 426-6932;
Facsimile (816) 426-2169; or Mr. Carl
Mittag, Aerospace Engineer, Brussels
Aircraft Certification Staff, FAA,
Europe, Africa, and Middle East Office,
¢/o American Embassy, B-1000
Brussels, Belgium; Telephone {322}

513.38.30; Facsimile {322) 230.05.34.

SUPPLEMENTARY {NFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
requiring visnal inspection of all aileron
hinges for cracks and deformation on
certain Wytwornia Sprzetu
Komunikacyjnego PZL-Mielec Mcdel
M18 and M18A airplanes was published
in the Federal Register on june 4, 1990
(55 FR 22805). The proposal resulted
from reports of failure due tocracks in
the aileron contrel system.
Consequently, PZL-Mielec issued PZL-
Mielec MEB No. K/02:132/89, approved
September 7, 1989, which specifies
inspection and replagement of the
aileron hinges.

The Central Administration of Civil
Aviation {CACA), which has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in Poland, classified this MEB
and the actions recommended therein by
the manufacturer.as mandatory to
assure the continued airworthiness of
the affected airplanes.

On airplanes operated under Polish

- registration, this action has the same

effect as an AD on airplanes certificated
for operation in the United States. The
FAA relies upon the certification of the
CACA, combined with FAA review of
pertinent documentation, in finding
compliance of the design of these

.airplanes with the applicable United

States airworthiness requirements and
the airworthiness and conformity of
products of this design, certificated for
uperation in the United States.

The FAA examined the available
information related to the issuance of
PZL-Mielec MEB No. K/02.132/89, and
the mandatory ‘classification of this MEB
by the CACA, and concluded that the
condition addressed by PZL-Mielec MEB

condition that may existon other
airplanes of this type, certificated for
operation in the United States.
Accordingly, the FAA proposesan
amendment to part 39 of the Federal
Aviation Regulations to include an AD
on this subject.

Interested parties were afforded an
opportunity to comment on'‘the proposal.
No comments were received an the
notice. However, PZL-Mielec revised -
Service Bulletin No. K/02.132/89 on
April 4, 1990, to specify repetitive
inspections at 500 hours time-in-service
in lieu of 100 hours previously
recommended. The FAA was notaware
of this revision at the time the proposal
for this Ad was issued. The FAA has
examined this revision te the repetitive
inspection interval, and has determined

. that the increase is watranted .and that

additional netice wouald unnecessarily
delay implementation of a safety rule
where there is no additional burden on
the public. Therefore, the AD is adopted
as proposed except for this change in
the repetitive inspection interval and
other minor editorial changes.

The FAA has determined that this
regulation invalves 80 airplanes at an
approximate anmual cost of $360 for
each airplane. The total one-time fleet
cost is estimated to be $21,600. The cost
of compliance with the proposed AD is
so small that the expense of compliance
will not have a significant financial
impact on any small entities operating
these airplanes.

The regulations adopted herein wiil
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, itis '
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

“Thercfore, 1-certify that this action: {1)
Is not 2 “majorrule” under Executive
Order 12291; (2) is not a *'significant
rule” under DOT Regulatory Policies
and Procedures {44 FR 11034, February
26,1979); -and {3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small-entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation prepared for this action
is contained in the regulatory dockel. A
copy of it may be obtdined by contacting
the Rules Docket at the location
provided under the caption
“ADDRESSES”.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration

‘amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—{AMENDED] -

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 1354(a), 1421 and 1423;

49 US.C. 106(g) (Revised Pub. L. 87-449,
january 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding

the following new AD:

Wytwornia Sprzetu Komunikacyjnego PZL-
Mielec: Applies to Models M18 and
M18A {Dromader) {Serial Numbers 1Z00-~
101 through 12021-07) airplanes,
certificated in any category.

Compliance: Required within the next 50
hours time-in-service (TS} after the effective
date of this AD and thereafter at intervals of
500 hours TIS until the aileron hinge is
replaced with improved parts, unless already
accomplished.

To prevent failure of the aileron control
system, accomplish the following:

(a) Visually inspect with a 5x magnifying
glass, or with fluorescent penetrant or
magnetic crack detection methods; as -
appropriate, all aileron control system hinges
for cracks and deformation in accordance
with the instructions in PZL-Mielec,

Mandatory Engineering Bulletin (MEB) No.X/"

02.132/89, approved September 7, 1989;
Revised April 4, 1890,

(1) If cracks or damage are found on any
aileron hinge, prior to further flight remove .
the aileron and replace the aileron hinge with
an aileron hinge having Engineering Change

Notice (ECN) 9183 or ECN 9187, incorporated -

in accordance with the MEB referenced in
paragraph (a) of this AD.

(2) If no cracks or damage are found to any
aileron hinge, repeat the above inspection
every 500 hours TIS until all aileron hinges -
are replaced with an gileron having ECN 9183
or ECN 9187, incorporated in accordance with
the MEB referenced in paragraph (a) of this
AD.

{b) The airplane may be flown in
accordance with FAR 21.197 to a location
where this AD may be accomplished. -

{c) An alternate method of compliance or
adjustment of the initial or repetitive
compliance times, which provides an
equivalent level of safety. may be approved
by the Manager, Brussels Aircraft
Certification Office, FAA, Europe, Africa, and
Middle East Office, c/o American Embassy.
B-1000 Brussels, Belgium; Telephone (322)
513.38.30 extension 2710/2711; Facsimile (322)
230.05.34.

Note: The request should be forwarded
through an FAA Maintenance Inspector, who
may add comments and then send it to the

Manager, Brussels Aircraft Certification
Office.

Al persons affected by this directive may
obtain copies of the document referred to
herein upon request to Wytwornia Sprzetu
Komunikacyjnego PZL-Mielec 39-301 Mielec,
Poland: or may examine this document at the
FAA, Central Region, Office of the Assistant

Chief Counsel, Room 1558, 601 E. 12th Street, ~

Kansas City, Missouri 64106.

This amendment becomes effective on
October 17, 1990.
_ Issued in Kansas City. Missouri, on August
31, 1990.
Barry D. Clements,

Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 9021677 Filed 9-13-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
{Docket No. 80-CE-17-AD; Amdt. 39-6722]

Airworthiness Directives; Wytwornia
Sprzetu Komunekacyjnego PZL-Mielec
Models M18 and M18A (Dromader)
Airplanes

AGENCY: Federal Aviation
Administration (FFA), DOT.
ACTION: Final rule.

summARY: This amendment adopts a .
new Airworthiness Directive (AD),
applicable to certain Wytwornia Sprzetu
Komunekacyjnego PZL-Mielec Models

'M18 and M18A airplanes. This action -

requires replacement of the push-pull
cables for the engine throttle and

propeller governor with SKEWO cables. '

The manufacturer has advised that
several cases of push-pull cable failures
have occurred in service. The actions

specified in this AD will preclude loss of
- pilot control of critical engine functions. -

EFFECTIVE DATE: October 17, 1990.
ADDRESSES: PZ1~Mielec Mandatory
Engineering Bulletin (MEB) No. K/
02.127/89, dated February 1990,
applicable to this AD, may be obtained
from Wytwornia Sprzetu
Komunekacyjnego PZL-Mielec 39-301 °
Mielec, Poland. This information may
also be examined at the FAA, Central
Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard F. Yotter, Aerospace
Engineer, Aircraft Certification Service,
601 E. 12th Street, Kansas City, Missouri
64106; Telephone (816) 426-6932, or Mr.

\

" Carl Mittag, Aerospace Engineer,

Brussels Aircraft Certification Olfice,
FAA, Europe, Africa, and Middle East -
Office, c/o American Embassy, B-1000,
Brussels, Belgium; Telephone 322
513.38.30.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
requiring the replacement of push-pull
cables for the engine throttle and
propeller governor with SKEWO cables
on certain Wytwornia Sprzetu
Komunekacyjnego PZIL-Mielec Models
M18 and M18A (Dromader} airplanes
was published in the Federal Register on
June 4, 1990 (55 FR 22806). The proposal
resulted from several cases of
powerplant control failures being
reported to the manufacturer on PZL-
Mielec Models M18 and M18A
airplanes. Consequently, PZL-Mielec
issued PZL-Mielec MEB K/02.127/89,
dated February 1990, which specifies
replacement of certain engine push-pull
controls with improved parts.

The Central Administration of Civil
Aviation (CACA), which has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in Poland, classified this MEB
and the actions recommended therein by
the manufacturer as mandatory to
assure the continued airworthiness of
the affected airplanes.

On airplanes operated under Polish

" registration, this action has the same

effect as an AD on airplanes,

.certificated for operation in the United

States. The FAA relies upon the

- certification of the CACA, combined

with FAA review.of pertinent
documentation, in finding compliance of
the design of these airplanes with the
applicable United States airworthiness
requirements and the airworthiness and
conformity of products of this design,
certificated for operation in the United

‘States. .

- The FAA examined the available
information related to the issuance’'of
PZL-Mielec-MEB K/02.127/89, dated
February 1990, and the mandatory
classification of this MEB by the CACA,
and concluded that the condition
addressed by PZL-Mielec MEB No. K/
02.127/89, dated February 1990, was an
unsafe condition that may exist on other
airplanes of this type, certificated for
operation in the United States.
Accordingly, the FAA proposed an
amendment to part 39 of the Federal
Aviation Regulations to include an AD

‘on this subject.

Interested parties were afforded an
opportunity to comment on the proposal.
No comments were received on the
proposal, therefore, the proposal is

_adopted as proposed except for minor

editorial corrections.

The FAA has determined that this
regulation involves 60 airplanes at an
approximate $700 cost to replace the
engine throttle and propeller governor
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push-pull cable for each airplane. The
total cost is estimated to be $42,000. The
cost of compliance with the proposed
AD is so small that the expense of
compliance will not have a significant
financial impact on any small entities
operating these airplanes. Also, the FAA
has determined that most airplanes
operated in this country comply with
PZL~-Mielec MEB No. K/02.127/89.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is -
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a -
Federalism Assessment.

Therefore, I certify that this action: (1)
Is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation prepared for this action
is contained in the regulatory docket. A
copy of it may be obtained by contacting
the Rules Docket at the location
provided under the caption
“ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment .

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;.
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89,

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new AD:

Wytwornia Sprzetu Komunekacyjnego PZL-
Mielec: Applies to Models M18 and
M18A (Dromader) (Serial Numbers
1Z001-01 through 1Z2021-20) airplanes,
certificated in any category.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent failure of the engine push-pull
cables and loss of engine control, accomplish
the following:

(a) Remove the engine throttle control and
the propeller governor push-pull control and
replace those cables in accordance with the
instructions and part numbers referenced in
PZL-Mielec Mandatory Engineering Bulletin
No. K/02.127/89, dated February 1990.

(b} The airplane may be flown in
accordance with FAR 21,197 to a location
where this AD may be accomplished.

(c) An alternate method of compliance or
adjustment of the compliance time, which
provides an equivalent level of safety, may
be approved by the Manager, Brussels
Aircraft Certification Office, FAA, Europe,
Africa, and Middle East Office, c/o American
Embassy, B-1000 Brussels, Belgium;
Telephone 322-513.38.30 extension 2710/2711.

Note: The request should be forwarded .
through an FAA Maintenance Inspector, who
may add comments and then send it to the
Manager, Brussels Aircraft Certification
Cffice.

All persons affected by this directive may
obtain copies of the document referred to
herein upon request to Wytwornia Sprzetu
Komunekacyjnego PZL-Mielec 39-301 Mielec,
Poland; or may examine this document at the
FAA, Ceitral Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64108.

This amendment becomes effective on
October 17,1990.

Issued in Kansas City, Missouri, on August
31, 1990.
Barry D. Clements,

Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 90-21678 Filed 9-13-90; 8:45 am)
BILLING CODE 4910-13-M

- DEPARTMENT OF HEALTH AND

HUMAN SERVICES
Food and Drug Administration

21CFR Part 74
[Docket No. 82C-0399]
Listing of Color Additives for Coloring

Contact Lenses; Confirmation of
Effective Date

AGENCY: Food and Drug Administration.

ACTION: Final rule; confirmation of
effective date.

suMmMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of July 6, 1990, for the final
rule that amended the color additive
regulations to provide for the safe use of
D&C Red No. 17 to color contact lenses.
DATES: Effective date confirmed: July 6,
1990.

FOR FURTHER INFORMATION CONTACT:
Thomas C. Brown, Center for Food
Safety and Applied Nutrition (HFF-335),

Food and Drug Administration, 200 C
Street SW., Washington, DC 20204, 202~
472-5690.

SUPPLEMENTARY INFORMATION: In the
Federal Register of June 5, 1990 (55 FR
22895), FDA amended 21 CFR part 74 of
the color additive regulations by adding
a new regulation 21 CFR 74.3230 to
provide for the use of D&C Red No. 17
for coloring contact lenses.

FDA gave interested persons until July
5, 1990, to file objections or requests for
a hearing on the amendment. The
agency received no objections or
requests for a hearing. Therefore, FDA
concludes that the firal rule published in
the Federal Register of June 5, 1990,
should be confirmed.

List of Subjects in 21 CFR Part 74
Color additives, Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sections 201,
401, 402, 403, 409, 501, 502, 505, 601, 602,
701, 706 (21 U.S.C. 321, 341, 342, 343, 348,
351, 352, 355, 361, 362, 371, 376)), and
under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10), notice is given that no
objections or requests for a hearing
were filed in response to the June 5,
1990, final rule. Accordingly, the
amendment promulgated thereby
became effective July 6, 1990.

Dated: September 7, 1990.
Fred R. Shank,

Director, Center for Food Safety and Applled
Nuftrition.

{FR Doc. 90-21692 Filed 9-13-90; 8:45 am)
BILLING CODE 4160-01-M

THE OFFICE OF NAVAJO AND HOPI
INDIAN RELOCATION

25 CFR Part 700

New Lands Grazing Regulations

AGENCY: Office of Navajo and Hopl
Indian Relocation.

ACTION: Interim final rule with comment
period.

SUMMARY: These rules amend grazing
regulations for the lands which have
been acquired puruant to Public Law 96—
305 for the use of Navajo families
required to relocate under Public Law
93-531. The rule reflects changes in
statutory authority and policy which
resulted from the passage of Public Law
100-666.

DATES: Interim final rule effective
September 14, 1990. Comments on this
rule must be submitted on or before
October 29, 1990.
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ADDRESSES: Comments may be mailed
to the Execeutive Director, Office of
Navajo and Hopi Indian Relocation, P.O.
Box KK, Flagstaff, Arizona 86002. -
FOR FURTHER INFORMATION CONTACT:
Norman Lowe {Range Supervisor) or
Paul Tessler (Attorney), Office of
Navajo and Hopi Indian Relocatlon. at
(602) 779-2721.

SUPPLEMENTARY INFORMATION: On June
24, 1986, the Navajo and Hopi Indian -
Relocation Commission published
grazing regulations for lands which were
acquired for the use of Navajo families
who are required to relocate pursuant to
Public Law 93-331 (25 U.S.C. 640d).

The supplementary information
published with the regulation stated in
part “25 U.S.C. 840d-10(h) of Public Law
96-305 provides that the lands that have
been acquired for resettlement purposes
shall be administered by the
Commission until relocation is complete.
The 1986 Interior Appropriations Bill
(Pub. L. 99-180) provided construction
funds to the Bureau of Indian Affairs for
the purpese of building replacement
homes on the resettlement lands. The
Commission and the BIA have been
working closely together to plan for the
actual resettlement of those families
who are physically residing on the:Hopi
Partitioned Lands to the New Lands.
The grazing regulations which are the
subject of this rule have been developed
jointly by the BIA and the Commission
pursuant to the Secretary’s authority to
protect Indian lands against waste and
the Commission's authority to
administer the New Lands. Under 25
U.S.C. 840d-11(i), the Commission is -
authorized to call upon any department
to assist in the completion of the
relocation program. Since the BIA has
an established grazing program and
available personnel to administer
grazing the Commission has called upon
the BIA to assist in this effort.” (Federal
Register, Vol. 51, No. 121 at p. 22933).

Since the publication of the regulation,
there have been significant changes to
Public Law 93-531 as amended. On
November 16, 1988, Public Law 100-6665,
the “Navajo and Hopi Indian Relocation
Amendments of 1988 'was signed into
law. Among other things, Public Law
100-666 created the Office of Navajo
and Hopi Indian Relocation under the
direction of the Commissioner on
Navajo and Hopi Relocation. The law
also transferred to the Commissioner, on
January 31, 1989, all powers and duties
of the Bureau of Indian Affairs derived
from Public Law 99-190 (99 Stat. at 1236)
that related to the relocation of
members of the Navajo Tribe from lands
partitioned to the Hopi Tribe, and all
funds appropriated for activities relating

'

to such relocation pursuant to Public
Law.99-190, provided that such funds

‘are to'be used by the Commissioner for -

the purpose for which such funds were
appropriated to the Bureau of Indian
Affairs. Public Law 100-666 also
expanded the population for whose _
benefit the New Lands can be used by
providing that the lands shall be used
“solely for the benefit of Navajo families
residing on the Hopi partitioned lands
as of the date of enactment of this Act”
(enacted December 22, 1974).

Finally, Public Law 100-666 bolstered
the Commissioner’s authority to
administer the New Lands by provxdmg
“That the sole authority for final
planning decisions regarding the
development of lands acquired pursuant
to this Act shall rest with the
Commissioner until such time as the
Commissioner has discharged his
statutory responsibility under this Act”.
With the Bureau of Indian Affairs
having a mininal role in relocation

-activities, the Commissioner has sole

administrative authority over the New
Lands.

Since the publication and
implementation of the current grazing
regulations, 100 families have been
relocated to New Lands Range Clusters.
Of these, 30 have received grazing
permits for a total of 1,865 sheep units
yearlong (SUYL) or 466 animal units
(AU).

The Commissioner has rewewed and -

analyzed the grazing activities which
have been going on pursuant to the
current regulations. Range conditions,
and permit levels, and grazing
conditions have been monitored to
determine if the current regulations
needed revision. This review has led to
the following determinations:

1. The priority system for allocation of
grazing privileges, under current
regulation, is not workable and is best

replaced with a list of qualified

applicants.

2. Basing grazing permit size on the
1975 Project Officers’ Livestock
Inventory as done under current
regulations allows such small permits as
to result in continued economic and
management problems on the New
Lands. These small and irregular sized
permits challenge effective involvement
of permittees in management, and make
it difficult for the Office to detemine
when a units’ livestock carrying
capacity is filled. Basing permit size on a
ratio of qualified applicants to the
animal units of grazing capacity on-the -
New Lands allows a base permit of 80
sheep units yearlong. Grazing permits
will be issued to permittees on a range
unit until the stocking capacity of that

unit is filled, at which time the unit will
be closed to any additional permittees.
3. Effective Range Management Plan
grazing systems must allow for
increases in the stocking rate, to achieve
uniform grazing distribution, and as an
incentive to permittees in practicing
conservation management. Issuance of
80 sheep unit yearlong base grazing
permits, determined conservatively at
65% of range livestock carrying capacity,

~will allow the Commission to issue each

permittee an additional temporary,
seasonal grazing permit to stock the
range at full capacity when all
permittees sign and follow a rotation
grazing system plan providing

. conservation management. The 80 SUYL .

term permits may be increased as
monitoring validates a higher long term
stocking rate for a range unit under
conservation management.

4. To demonstrate continued, active
involvement in the common
management of each range unit,
maintenance of a permanent residency
and active livestack grazing on the
range unit is needed to maintain a New
Lands grazing permit. :

The Commissioner has also
established the following goals for the
New Lands range program; 1. To resettle
those Navajos residing on the Hopi-
Partitioned Lands, 2. To preserve the
forage, the land and the water resources
on the New Lands, 3. To provide grazing
permits large enough to substantially
contribute to the support of a family,
and 4. To provide incentives to ensure
conscientious range management.

Redesignation of Sections

To provide a clear presentation of
these regulations, in the logical order
presented by the grazing regulations of
other Federal agencies, the orgamzation
of the outline of the regulatlons is
amended as follows:

Section 700.709 “Carrying capacities” is
redesignated as § 700.717 and
renamed “Stocking rate” to
correspond to the definitions section
of the regulations.

Section 700.711 “Grazing prmleges is
redesignated as § 700.709.

Section 700.715 “Tenure of grazing” is
redesignated as § 700.713.

Section 700.717 “Livestock trespass” is
redesignated as § 700.725.

Section 700.719 “*Control of livestock
disease and parasites” is redesignated
as § 700.723. -

Section 700.721 *Impoundment and
disposal of unauthorized livestock” is
redesignated as § 700.727.

Section 700.722 “"Grazing Associations"
is added. '
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Section 700.723 “Range management
plans” is redesignated as § 700.721. .

Section 700.725 ““Assignment,
modification, and cancellation of
grazing permits” is redesignated as -
§ 700.715. .

Section 700.727 "Establishment of
grazing fees” is redesignated as -
§ 700.719. S

Revision of Sections

The major change made in these
regulations is changing the allocation of
grazing permits procedure to establish a

base grazing permit of 80 sheep units for .

all permit holders on the New Lands.
This change establishes the total
number of permits available on the New
Lands as 162. This allows the Office-to
provide an incentive program, as
required in the range management plan
section of the regulations, by issuing
seasonal permits to permittees above
the conservatively set 80 SUYL for
conservation management practices
which improve the land, while allowing
higher stocking rates on the range. This
also allows closing range units to further
permittee entry when the stocking
capacity is reached at 80 sheep units per
permittee; thus allowing the Office to
better schedule the settlement of future
range units by qualified applicants.

Section 700.701 Definitions

In subsection (b) the figure of 250,000
acres is changed to 215,000 acres to
indicate the true acreage of the five
ranches purchased as part of the new
Lands acquisition.

A new subsection (c) adds the
definition of Commissioner to define the
Office and responsibility of the
Commissioner.

In subsection (g) the definition of
range management plan is amended to
mean a land use plan, instead of a range
plan, to define what a range plan is.

Ifh subsection (h) the definition of
stocking rate is amended to say stocking
rate is determined by the Commissioner,
instead of the Secretary, in line with the
authority of these regulations.

Section 700.703 Authority

The first sentence stating the
authority of the Secretary is removed, as
these regulations are under the authority
of the Commissioner on Navajo and
Hopi Indian Relocation.

Section 700.709 Carrying Capacities

(Redesignated § 700.717 and renamed-
Stocking rate)

This section is renamed to match the
definition in § 700.701. Stocking rate is:

the proper term to denote authorized - . -

grazing levels. “Area Director” is .
replaced with “Commissioner” to reflect

the management authority of these
regulations.

Section 700.711 Grazing Privileges

(Redesignated § 700.709)

This section is removed and replaced
with a list of eligible permittees which is
available at the Office of Navajo and
Hopi Indian Relocation in Flagstaff. :
Individuals are eligible to be included
on this list if they have not yet received
relocation benefits under Public Law 93~
531 and; (1) have a current HPL grazing
permit, or (2) have had an HPL grazing
permit issued in their name since 1980,
or (3) being a current, full-time HPL
resident and being able to show
documentation of a past grazing permit
issued in their name for a grazing area
which is now on the HFL.

Section 700.711 is removed and
replaced in whole because: Under
subsection (a)(i), physical residency on
July 8, 1980 could not be verified; under
subsection (a)(iii) the sheep units
determined by the 1975 Project Officers’
Livestock Inventory do not provide an
ecoriomic permit level for many of the
permittees, and there is no clear means:
for the Office to close range units in the
interest of incentive mangement, unless
standard size permits are issued; also
the three priority system of permit
allocation, subsection (a)(iii}(1-3), is
removed because it has not worked in
practice. People move when the many
stages of preparation are complete, and
it is not the position of the
Commissioner to have people who are
ready to move wait until their priority
class for a grazing permit comes
available. All those on the
Commissioner’s list are eligible to move
when ready.

Section 700.713 Grazing Permits,

(Redesignated § 700.711)

This section is further clarified to
insure better permit regulation. In line
with the authority of these regulations,
grazing permits are-authorized by the
Commissioner. Subsection (b) is added
to insure permit holders and recipients
of transferred permits, will be resident
adults who will be able to cooperate
with the other permittees in managing
livestock under the required range
management plans. Subsection (c) is
added to stipulate that base permits will
be issued for 80 SUYL. This is to give all
permittees a substantial size permit and
given them equal responsibility in
management. Subsection (d) is added to

-provide the needed flexibility in .

livestock permitting to meet the needs of
the individual range unit management
plans. The base permit of 80 SUYL is .

- based on conservative stocking under
‘continuous yearlong grazing. As these

regulations require management for the
preservation of forage, soil, and water
resources, and require that a range
managemerit plan be developed for each
range unit, mcludxng management
incentives, there must be provisions for
additional livestock permitting to
current permit holders. This new
subsection provides for the issuance of
temporary permits, for up to one year, to
fill the permitted carrying capacity of a
range unit according to the requirements
of the range management plan. Range
monitoring, as required in the range
management plan, will ensure proper
stockmg levels for the continued
issuance of the temporary seasonal
permits until such time as range use
monitoring documents the proper level
of increase in term permits based on
actual management

Section 700.715 Tenure of Grazing

[Redesignated § 700.713)

Reference to an October 31st to
October 30th annual grazing season is
removed, as there is no basis for a set
grazing season on the New Lands, and
replaced with “Permits will be issued to
terminate on October 31, of the fifth year

following the date of initial issuance”

The seritence on amendments to graz.ng
permits resultmg from amendments to
the grazing regulations becormrg
effective on the next October 31 is
removed as the October 31 date is only
relevant to 5 year permit termination
and reissuance. The wording of the
amendment will indicate the requlred
timing for 1mplementat10n S

The sentence “a grazing permit may
be passed on through inheritance™
removed and wording is added to
explain the procedure for desngnatmg an
heir. A permit is a privilege given by the
Commissioner. Grazing use of the land
is not to be tied up in probate
proceedings.

Section 700.717 L1vestack Trespass

(Rede51gnated § 700. 725) .

This section has been reordered to list
the prohibited actions before the
penallies, and “Area Director” has been
replaced with “Commissioner” to reflect
the authority of these regulations.
Subsection (b) is removed as this
prohibited act is already included under
subsection (a). Subsection (c) 1s
redesignated subsection [b) and wording
changed to clarify that grazingonan =~
area specifically rested from grazing
accordmg to the range unit management
plan is prohibited.

Section 700.721 Impoundment and
Disposal of Unauthonzed leestock

[Redes1gnated § 700. 727).
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The practical administrative :
procedure of allowing written notice and
a ten day period for the Commissioner -
to settle the trespass before written
notice of intent to impound is issued is
added to this section. This procedure is

. preferred on coinmunal lands, often

- requiring the need for group meetings to
resolve issues. “Area Director” has been
replaced with “Commissioner” to reflect
the authority of these regulations.

Section 700.722 Grazing Associations -

‘This section is added to outline the

procedure for the voluntary formation of -

range unit livestock grazing.

associations. Grazing associations are -

the widely accepted means for ,

cooperative management of communally
- managed lands. Inclusion of this section
. is to show the Commissioner’s support

for responsible local management, and

to specify a clear and orderly procedure
- for association formation, recognition by
the Office, and cooperative
management.

‘Section 700.723 Range Management
Plans -

- (Redesignated §.700.721)

In line with the authority of these
regulations the Commissioner will
approve all management plans, and
develop them in cooperation with
individual range unit permittees. A new
- subsection (e) “Range monitoring
schedule” is added to reflect the vital
need for monitoring for range plans to
accomplish intended long range goals. .

Section 700.725 Assignment,
Modification, and Cancellation of
. Grazing Permits .

(Redesignated § 700.715)

Section (a) has been changed to

- indicate assngnment sub-permxttmg, or
transfer is done by written consent and
written notification, A new subsection
{b) is added to specify that temporary
grazing permits are transferred with the
term permit. A new subsection (c) is
added to provide for passing of a
grazing permit by a permittee to a

- designated heir who meets requirements
for holdmg a permit. A new subsection
{(d) is added to specxfy that permits must
be transferred in whole to a single
transferee, thus ensuring against permits
. becoming too small for economic return .
or responsible management.

Section 700.727 Establishment of
Grazing Fees

(Redesignated § 700.719}

Most of this section, explaining the
procedure for collection and use of fees,
is removed as it is not under the
authority of these regulations to

determine the BIA or Navaio Tribe's
management of such funds.

Section 700.729 Amendments

The sentence on amendments :
becoming effective on the next October
31 is removed as the October 31 date is

" only relevant to 5 year permit:

termination and-reissuance. The
wording of the new amendment wiil
indicate the required timing for
1mp1ementat10n

. Preamble

The primary author of this document

is Norman S. Lowe, Range Supervxsor, -
. Office of Navajo and Hopi Indian
. Relocation, Flagstaff, Arizona.

It has been determined that this final
rule is not a major rule as that term is
defined in Executive Order 12291,

. because it will have a limited economic -

impact on a small number of people, and
does not require a regulatory analysis, It
has been determined that the final rule
will not have significant economic
impact on a substantial number of small
entities with the meaning of Regulatory
Flexibility Act, 5 U.S.C., 601 et seq.

- This rule does not constitute a major
federal action significantly affecting the
quality of the human environment under
the National Environmental Policy Act
of 1969.

This rule does not contam information
collection requirements which require
the approval of the Office of
Managemeént and Budget under 44 U.S.C.
3501 et seq. )

These regulations are being published
as an Interim Final Rule because of the
timeframe involved in the movement of
eligible individuals to the New Lands.
Although the Commission’s originally
constructed deadline of July 7, 1986 for
the completion of relocation passed,
there is considerable urgency to
continue to move at least those
individuals who are physically residing
on the HPL as soon as possible. The .
majority of those families are dependent
in some fashion on grazing and must be
assured that a grazing permit will be
issued prior to their moving to the New
Lands. It is, therefore, necessary for
these regulations to become effective
immediately so that grazing permits can
be issued to those families,

List of Subjects in 25 CFR Part 700

Administrative practice and
procedure, Conflict of interest, Freedom .
of Information, Grant program—Indians,
Indian-claims; Privacy, Real property

-acquisition, Relocation assistance, New

lands administration.

700,703

' 700.711

PART 700—{AMENDED]

Accordingly, the Commission is
amending 25 CFR part 700.
Subpart Q is revised to read as follows:
Subpart Q—New Lands Grazing
700.701 ‘Definitions.
Authority. -
‘Regulations; scope.
‘Grazing privileges.
Grazing permnts
700.713 Tenure of grazing permits.
700,715 Assignment, modification, and
"cancellation of grazing permits.
700.717  Stocking rate.
700.719" Establishment of grazing fees.
700.721 -Range management plans:
700.722 Grazing Associations.
700.723 Control of livestock disease and
parasites.
700.725 Livestock trespass. :
700.727 Impoundment and disposal of
;unauthorized livestock.
700.729 Amendments.

Subpart Q—New Lands Grazing'

§700.701 Definitions.

(a) Act means Public Law 93-531 (88
Stat. 1712, 25 U.S.C. 640 et. seq.) as
amended by Public Law 96-305 and
Public Law 100-666. .

(b} New lands means the land
acquired for the use of relocatees under
the authority of Public Laws 86-305, 25
U.S.C. 640d-10. These lands include the
215,000 acres of lands acquired by the
Navajo and Hopi Indian Relocation
Commission and added to the Navajo
Reservation and 150,000 acres of private
lands previously owned by the Navajo -
Nation in fee and taken in trust by the
United States pursuant to 25 US.C.
640d-10. -

{c) Commissioner means the
Commissioner of The Office of Navajo
and Hopi Indian Relocation in‘Flagstaff,
AZ. Reference to approval of other
action by the Commissioner will also
include approval or other action by
another Federal Officer under delegated
authority from the Commissioner.-

(d) Secretary means the Secretary of -
the Interior. Reference to approval or
other action by the Secretary will also
include approval or other action by -
another Federal officer under delegated
authority from the Secretary.

(e) Tribe means the Navajo Nation.

(f) Range unit means a tract of range’
land designated as a management unit
for administration of grazing.

(g) Range management plan means a
land use plan for a specific range unit
that will provide for a sustained forage

700.707
700.709

- production consistent with soil,

watershed, wildlife and other values.
(h) Stocking rate means the,
authorized stocking rate by range unit as

- determined by the Commissioner. The



37872

Federal Register / Vol. 55, No. 179 / Friday, September 14, 1990 /- Rules and Regulations

stocking rate shail be based on forage
production, range utilization, land
management applxcations being applied,
. and range improvements in_place to
achieve uniformity of grazing under
sustained yield management principles.

(i) Grazing permit means a revocable
privilege granted in writing, limited to
entering on and utilizing forage by
domestic livestock on a specified tract
of land. The term as used herein shall
include written authorization issued to
enable the crossing or trailing of -
domestic livestock across specified
tracts or range.

(i) Aaimalunit (AU) means one andit
cow with unweaned calf by her side or
equivalent thereof based on
comparative forage consumption.
Accepted coversion factors are: Sheep
and:Goats—one ewe, doe, buck, or ram
equals 0:25 A U.: Horses and Mules—
one horse, mule, donk@y or burro equals
1.25 AU,

(k) Sheep unit means one ewe with

-lamb at side or.a doe goat with kid.

{1) S.U.Y.L. means one sheep unit
grazed yearlong.

{m) HPL means the area partitioned to
the Hopi. Tribe pursuant to Public Law
93-531 known as the Hopi Partitioned
Land.

§ 700.703 Authority. :

It is within the authority of the
Commissioner on Navajo and Hopi
Indian Relocation Commission to
administer the New Lands added to the
Navajo Reservation pursuant to 25
U.S.C. 8-10{d)}-10.

§700.705 Objectives. .

It is the-purpose-of the regulations in
this part to aid the Navajo Indians in
achievement of the following objectives:

{a) The preservation of the forage, the
land, and the water resources on the'
New Lands.

-{b) The resettlement of Navajo
Indians physically residing on the Hopi
Partitioned Lands to the New Lands:

§700.707 Regulations; scope. )

The grazing regulations in this part
apply to the New Lands within the
boundaries of the Navajo Reservation
held in trust by the United States for the
Navajo Tribe which lands were added
to the Navajo Reservation pursuant to
25 U.S.C. 640(d)-10. 25 CFR parts 166
and 167 are not applicable to the New
Lands.

§ 700.709 Grazing privileges. ‘

A list of permittees eligible to receive
grazing permits is kept at the Office of
Navajo and Hopi Indian Relocation in
Flagstaff, Arizona. This list is composed
of individuals eligible for New Lands .
grazing permits who

(a) have a current HPL grazing permit,
or have had an HPL permit issued since
1980, or are-current HPL residents and
can show documentation of a past
grazing permit issued in their name for
grazing on an area now on the HPL, and

(b} who have not received relocation
benefits under Public Law 93-531, and
who relocate from the HPL on to a New
Lands range unit.

§700.711 Grazing permits.

{a) All livestock grazed on the New
Lands must be covered by a grazing
permit authorized and issued by the
Commissioner on Navajo and Hopi
Indian Relocation.

(b) Permit holders must:

.(1) be enrolled Navajo Tribal
members,

(2) be over 18 years of age,

'(3) maintain a permanent residency on
the New Lands Range Unit of permit
issue, and- :

{4} own livestock which graze on the
range unit of permit issue.

(c).Permits will be issued for a base
size of 80 SUYL {20 AU}, and may not be
divided or transferred for less than 88
SUYL. :

(d}{1) Temporary seasonal: gmzmg

-permits for periods not to exceed one

year may be issued to permittees:

{i) To use extra forage made available
under rotation grazing management as
regulated by a range unit management

. plan,
. {ii) To use forage created by unusually.

favorable climatic conditions,

{iii) To allow use of range while term
permits are beld in suspension under-
§ 700.715(d).

{2) These temporary penmts may be
reissued prior to termination pmv*ded

(i) The permittee is managmg grazing.
in compliance with; grazing regulaticns,

(if) Livestock grazing is in compliance
with the cooperative range unit range
management plan, and

(iii) Forage is available on the range to
sustain the livestock authorized under
the temporary unit.

§700.713 Tenure of grazing permits.

All active regular grazing permiis
shall be for five years and shall be
automatically reissued for another five
year period provided the permittee is
not in violation of §§ 700.711, 700.715,
700.719, 700.723, and 700.725 of the
regulations. Permits will initially be
issued with an ending date of October
31 of the fifth year following the date of
initial issuance.

Amendments to these regulations
extending or limiting the tenure of
grazing permits are applicable and
become a condition of all previously
granted permits.

§ 700.715 Assignment, modification, and
canceflation of grazing permits. .

(a) Grazing permits may be assigned,
sub-permitted, or transferred with the
written consent of the contracting
parties. The Commissioner will issue a
new permit provided the transferee
meets qualifications under § 700.711{b).

{b) Temporary permits issued under
§ 700.711(d) are directly tied to the term
permit and ' may be transferred with the
term permit if the transferee signs the
range unit management plan which

‘provides the management for

continuation of the temporary grazing
permit. Temporary permits will not be
transferred -and shall cease to-exist, if
the term permit transferee does not sign
the management plan agreeing to’
practice conservation management.:

(c) Grazing permits may be assigned
for transfer, though-a notarized
document, to an heir who meets the
qualifications for a grazmg permit under
§ 700.711.

{d) Grazmg permits must be
transferred in whole to a single
transferee, the transferor relinquishing
all grazing privileges at the time of
transfer.

(e) The Commissioner. may revoke or
withdraw all or any part-of a grazing
permit by cancellation or modification
on 30 days’ written notice for viglation
of the permit or of the management plan,

‘non-payment of grazing fees, violation of

these regulations, or because of the
termination of the trust status of the
permitted land.

§700.717 Stocking rate.

The Commissioner will determine
livestock carrying capacity for each
range unit and set the stocking rate and
adjust ‘that rale as conditions ‘wazrant.

§ 700.719 Establlshment of grazing fees.
‘The Commissioner may establish a:

minimum acceptable grazmg fee per

SUYL. .

§700.721 Range manager'nem plans.
The Commissioner or his designee

.and the permittees of each Range unit

will meet as a group and develop a
range management plan for-the common

use of the range unit. The plan will
- include but not be limited to the

following:

(a) Goals for improving vegetative
productivity.

(b) Incentives for- carryng out the
goals.

{c) Stocking rate.

{d) Grazing plan and schedule.

‘(e) Range moniloring schedule.

(f) Wildlife management.
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(g) Needs assessment for range and
livestock improvements.
(h) Scheduling for operation and
. maintenance of existing range
improvements.

 §700.722 Grazing assoclations.

(a) The Commissioner may recognize,
cooperate with, and assist range unit
livestock associations in the
management of livestock and range
resources.

{b) These associations will provide
the means for the members to:

(1) Jointly manage their permitted
livestock and the range resources. -

(2) Meet jointly with the Office of
Navajo and Hopi Indian Relocation
range staff to discuss and formulate
range management plans.

{3) Express their wishes through
designated officers or committees.

(4) Share costs for handling livestock,

construction of range improvements,
fence and livestock facilities
maintenance, and other land or
livestock improvement projects agreed
on.

(5) Formulate association special rules
needed to assure proper cooperation
and resource management.

(c) The requirements for receiving
recognition by the Commissioner are:

(1) The members of the association
must constitute a majority of the grazing
permittees on the range unit involved.

(2} The officers of the association
must be elected by a majority of the
association members or of a quorum as
specified by the.association’s
constitution and bylaws.

(3) The officers other than secretary
and treasurer must be grazing
permittees on the range unit involved.

(4) The association’s activities must
be governed by a constitution and
bylaws acceptable to the Commissioner
and signed by him.

{5) The association's. constitution and
bylaws must recognize conservation
management goals and the need to
follow a range unit management plan.

(d) The Commissioner may withdraw
his recognition of the association
whenever:

(1) The majority of the grazing
permittees request that the association
be dissolved.

{2) The association becomes inactive,
and does not meet in annual or special

.. meetings during a consecutive 2-year

period.

(e) A recognized association may hold
a grazing permit to benefit its members
according to the rules of the association
constitution and bylaws. All
association’s livestock will be run under
an association brand properly registered
with the Navajo Tribe.

{f) Associations may acquire permits
from consenting permittees on the range
unit in accordance with § 700.711, and
may assign, subpermit, or transfer these
permittees on the range unit in
accordance with § 700.711, and may
assign, such permit, or transfer these -
permits in accordance with § 700.715.

§700.723 Control of Livestock Disease
and Parasites.

Whenever livestock within the New
Lands become infected with contagious
or infectious disease or parasites or
have been exposed thereto, such
livestock must be treated and the
movement thereof restricted in
accordance with apphcable laws

. §700.725 Livestock trespass.

The following acts are prohibited:

(a) The grazing of livestock upon, or
driving of livestock across any of the
New Lands without a current approved
grazing or crossing permit;

(b) The grazing of livestock upon an
area specifically rested from the grazing
of livestock according to the range unit
Range Management Plan;

(c) The grazing of livestock upon any

land withdrawn from use for grazing to
" protect it from damage, after recelpt of

appropriate notice from the
Commissioner; and

(d) The grazing of livestock in excess
of those numbers authorized on the
livestock grazing pcrmlt approved by the
Commissioner.
The owner of any livestock grazing in
trespass on the New Lands is liable to a
civil penalty of $1 per head per day for
each animal in trespass, together with
the replacement value of the forage
consumed and a reasonable value for
damages to property injured or
destroyed. The Commissioner may take
appropriate action to collect all such
penalties and damages and seek
injunctive relief when appropriate. All
payments for such penalties and
damages shall be paid to the
Commissioner for use as a range
improvement fund.

§700.727 Impoundment and disposal of
unauthorized livestock.

Unauthorized livestock within any
range unit of the New Lands which are
not removed therefrom within the
periods prescribed by the regulation will
be impounded and disposed of by the -
Commissioner as provided herein.

(a) When the Commissioner
determines that unauthorized livestock
use is occurring and has definite
knowledge of the kind of unauthorized
livestock, and knows the name and
address of the owners, the owner shall

- be given written notice and a ten day

period shall be allowed for the
Commissioner to solve the unauthorized
use without penalty to the owner of the
livestock. If after this 10 day period said
unauthorized use is not resolved, such
livestock may be impounded any time .
after five days after written notice of
intent to impound unauthorized
livestock is mailed by certified mail or
personally delivered to. such owners or
their agent..

(b) When the Commissioner
determines that unauthorized livestock
use:is occurring but does not have
complete knowledge of the number and
class of livestock or if the name and
address of the owner thereof are
unknown, such livestock may be
impounded anytime ‘after 15 days after
the date a General Notice of intent to
impound unauthorized livestock is first
published in a local newspaper, posted
at the nearest chapter house, and in one
or more local trading posts.

(c) Unauthorized livestock on the New
Lands which are owned by persons
given notice under paragraph (a) of this
section, and any unauthorized livestock
in areas for which notice has been
posted and published under paragraph
(b) of this section, will be impounded

" without further notice anytime within

the twelve month period immediately
following the effective date of the
notice.

(d) Following the 1mpoundment of
unauthorized livestock, a notice of sale
of impounded livestock or unauthorized
livestock will be published in a local
newspaper, posted at the nearest
chapter house, and in one or more local
trading posts. The notice will describe
the livestock and specify the date, time,
and place of sale. The date set shall be
at least 5 days after the publication and
posting of such notice.

{e) The owners or their agent may
redeem the livestock anytime before the
time set for the sale by submitting proof
of ownership and paymg for all
expenses incurred in gathering, '
impounding, and feeding or pasturing

. the livestock and any trespass fees and/

or damages caused by the animals.

(f) Livestock erroneously impounded
shall be retumed to the rightful owner,
and all expenses accruing thereto shall
be waived.

(g) If the hvestock are not redeemed
before the time fixed for their sale, they
shall be sold at public sale to the highest
bidder. When livestock are sold
pursuant to this regulation, the
Commissioner shall furnish the buyer a
bill of sale or other written instrument
evidencing the sale.
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(h) The proceeds of any sale of
impounded livestock shall be applied as
follows:

{1) To the payment of all expenses
incurred by the United States in
gathering, impounding, and feeding or
pasturing the livestock;

(2) Trespass penalties assessed
pursuant to § 700.725 shell be paid to a
separate account to be administered by
the Commissioner for use as a range
improvement fund for the New Lands;

{3) Any remaining amount shall be
paid over to the owner of said livestock
upon his submitting proof of ownership.

Any proceeds remaining after
payment -of the first and second items
noted above not claimed within one
year from the date of sale, will be
credited to the United States.

§700.729 Amendments.
These regulations may be amended or
" superseded as needed.
~ Dated: September 7, 1990
Carl] Kunasek,

Comuissioner on Navajo-and Hopi Indian
Relocation.

[FR Doc. 90-21666 Filed 8-13-90; 8:45 am]
BILLING CODE .7560~01-M

DEPARTMENT OF TI-{E TREASURY
internal Revenue Service

26 CFR Part 35a

Temporary Employment Tax :
Regulations Under the Interest and
Dividend Tax Complianca Act of 1983

CFR Correction

In title 26 of the Code of Federal
Regulations, parts 30 to"39, revised as of
April 1, 1990, in § 352.3408-1 the old
text of paragraph (f) was inadvertently
printed. The old text begmmng with the
first complete paragraph in column ore,
line 9, on page 339, and ending with
column one, line 17, on page 341 should
be removed. .

BILLING CODE 1505-01-D

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 102

Procedural Rules

AGENCY: National Labor Relations
Board.

ACTION: Final rules.

SUMMARY: The National Labor Relations
Board is revising its rules that govern -
service of papers by pariies to permit,

under certain circumstances,
transmissions of documents to the
Agency’s facsimile machines. The
revisions are being adopted in order to
accommodate the use by parties of this -
rapidly growing form of technology
while taking into account the limited
number of facsimile machine presently
available throughout the Agency. The

- intended effect of the revisions is to

establish some measure of uniformity in
the practices for accepting facsimile
transmissions.

EFFECTIVE DATE: October 1, 1890,

FOR FURTHER INFORMATION CONTACT:
John C. Truesdale, Executive Secretary,
1717 Pennsylvania Avenue NW., room
701, Washington, DC 20570, Telephone:
{202) 254-9430.

SUPPLEMENTARY INFORMATION: The
National Labor Relations Board
recognizes that the use of facsimile
systems is becoming more prevalent in
both the private and public sectors. Yet,

- at the present time, the Board has no -

rule setting-forth the circumstances
under which it will accept facsimile
transmissions from parties. Therefore,
determinations whether to accept
particular documents that have been
transmitted by a facsimile system have
been made on a case-by-case basis by
the receiving office.

The Board is revising § 102.114 of its
rules in order to establish some measure
of uniformity in the practices for

-accepting facsimile transmissions while

taking into account the limited number
of facsimile machines presently

" available throughout the Agency. The

overall approach is to permit facsimile
transmissions of requests for extensions
of time, prohibit facsimile transmissions
of most other formal documents, and
permit facsimile transmissions of all -
other documents subject to advance
approval, in each instance, by the
receiving office.

The title of §102.114 is changed to
include specific reference to the subject

" of facsimile transmissions. Subsections

(a) and (b) of § 102.114, dealing
generally with service of papers and
proof of service, are retained without
modification. Subsections {c}. {d). and
(e) of this section are new.

Subsections (c) and [d) of § 102.114 set
forth the documents that will or will not
be permitted to be filed by facsimile
transmission. and the procedures to be
followed in ﬁlmg dotuments by
facsimile and in securing permission to
file those documents whose receipl is
left to the discretion of the r»cewuu,
office.

Subsection {e) of § 102.114 sets forth
the requirements for service of copies on
other parties when a document is served

upon the Board by facsimile
transmission.

Pursuant to section 805{b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the NLRB certifies that this rule
will not have a significant impact on a
substantial number of small businesses.

List of Subjocts in 29 CFR Part 162

Administrative practice and
procedure, Labor management relations.

Accordingly, 29 CFR part 102 is
amended as féllows: '

1. The authority citation for 29 CFR
part 102 continues to read as follows:

Authority: Section 8, National Labor
Relations Act, as amended (29'U.S.C, 151,
156). Section 102.117(c) also issued under
section 552(a)(4)(A) of the Freedom of
Information Act, as:amended (5 U.S.C.
552(a)(4)({A)). Sections 102.143 through 102.155

. also issued under section 504{c}(1) of the

Equal Accessto Justice Act, as amended {5
U.S.C. 504(c)(1)).

2. Section 102.114 is revised to read as
follows: -

§ 102.114 "Service of papers by parties;
proof of service; filing and serving
documents and papers by facsimile
transmission.

{a) Service of papers by a party on the
other parties shall be made by
registered mail, or by certified mail, or
in any manner provided for the service
of papers in a civil action by the law of
the State in which the hearing is
pending. Except for charges, petitions,
exceptions, briefs, and other papers for
which a time for both filing and
response has been otherwise
established, service on all parties shall
be made in the same manner as that
utilized in filing the paper with the
Board, or in a more expeditious manner;
however, when filing with the Board is
accomplished by personal service the
other parties shall be promptly notified
of such action by telephone, followed by
service of a copy by mail or telegraph.
When service is made by registered
mail, or by certified mail, the return post
office receipt shall be proof of service. -
When service i3 made in any manner
provided by the law of a State. proof of
service shall be made in accordance
with such law. Failure to comply with
the requirements of this sechion relating
10 timehiness of service on other parties
shall be a basis for either

{1) A rejection of the document or

{2} withholding or reconsidering any
ruling on the subject matter raised by
the document until afler service has
been made and the served party has had
reasonable opportunity to respond.

{b) The person or party serving the
pupers or process on other parties in
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conformance with sections 102.113 and
102.114(a) shall submit a written
statement of service thereof to the Board
stating the names of the parties served
and the date and manner of service. -
Proof of service as defined in section
102.114(a) shall be required by the Board
only if subsequent to the receipt of the
statement of service a question is raised
with respect to proper service. Failure to
make proof of service does not affect the
validity of the service.

{c) Requests for extensions of time for
filing documents will be accepted if
transmitted to the facsimile machine of
the office designated to receive such.
requests. Other documents, except those
specifically prohibited in-paragraph (d}
of this section, will be accepted if
transmitted to the facsimile machine of
the office designated toreceive them
only with advance permission from the
receiving office which may be obtained
by telephone. Advance permission must
be obtained for each such filing. At the
discretion of the receiving office, the
person submitting a document by
facsimile may be required
simultaneously to serve the original and
any required copies on the office by
overnight delivery service.

(d) Facsimile transmissions of the
following documents will not be
accepted: Unfair Labor Practice
Charges; Representation Petitions,
including Decertification Petitions;
Showing of Interest in Support of
Representation Petitions, including
Decertification Petitions; Answers to
Complaints; Exceptions or Cross-
Exceptions; Briefs; Requests for Review
of Regional Director Decisions;
Administrative Appeals from Dismissal
of Petitions or Unfair Labor Practice
Charges; Objections to Elections;
Objections to Settlements; EAJA
Applications; Motions for Summary-
Judgment; Motions to Dismiss; Motions
for Reconsideration; Motions to Clarify;
Motions to Reopen the Record; Motions
to Intervene; Motions to Transfer,
Consolidate or Sever; or Petitions for
Advisory Opinions. Facsimile
transmissions in contravention of this
rule will not be filed.

{e) Documents and other papers filed
through facsimile transmission shall be
served on all parties in the same or
faster way as used to serve the office,
where filed, in conformance with
§ 102.114(a). Thus, facsimile
transmission shall be used for this
purpose whenever possible. When a
party cannot be served by this method,
the party shall be notified personally or
by telephone of the substance of the
transmitied document and a copy of the

document shall be served by personal
service or overnight delivery service.
Dated, Washington, DC, September 10,
1990,
By direction of (he Board.
John C. Truesdale,

Executive Secretary, National Labor
Relations Board.

{FR Doc. 90-21631 Filed 9-13-90; 8:45 am]
BILLING CODE 7545-01-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2619

Valuation of Pian Benefits in Single-
Employer Plans; Amendment Adopting
Additional PBGC Rates

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This amendment to the
regulation on Valuation of Plan Benefits
in Single-Employer Plans contains the
interest rates and factors for the period
beginning October 1, 1990. The use of
these interest rates and factors to value
benefits is mandatory for some
terminating single-employer pension
plans and optional for others. The
Pension Benefit Guaranty Corporation
adjusts the interest rates and factors
periodically to reflect changes in
financial and annuity markets. This
amendment adopts the rates and factors
applicable to plans that terminate on or
after October 1, 1950 and will remain in
effect until the PBGC issues new interest
rates and factors.

EFFECTIVE DATE: Oclober 1, 1990.

FOR FURTHER INFORMATION CONTACT:

I Ronald Goldstein, Senior Counsel,
Office of the General Counse}, Code
22500, Pension Benefit Guaranty
Corporation, 2020 K Street, NW,,
Washington, DC 20008, 202-778-8850
{202—778-8859 for TTY and TDD only).
These are not toll-free numbers.
SUPPLEMENTARY INFORMATION: The
Pension Benefit Guaranty Corporation’s
(“PBGC's") regulation of Valuation of
Plan Benefits in Single-Employer Plans

{29 CFR Part 2619) sets forth the

methods for valuing plan berefits of
terminating single-employer plans

- covered under title IV of the Employee

Retirement Income Security Act of 1974,
as amended (“ERISA"). Under ERISA
section 4041(c), all plans wishing to.
terminate in a distress termination must
value guaranteed benefits and “benefit
liabilities", i.e;, all benefits provided
under the plan as of the plan
termination date, using the formulas set

forth in Part 2619. Plans terminating in a
standard termination may, for purposes
of the Standard Termination Netice filed
with PBGC, use these formulas to value
benefit liabilities, although this is not
required. (Such plans may value benefit
liabilities that are payable as annuities
on the basis of a qualifying bid ebtained
from an insurer.)

Appendix B in part 2619 sets forth the
interest rates and factors that are to be
used in the formulas contained in the
regulation. Because these rates and
factors are intended to reflect current
conditions in the financial and annuity
markets, it is necessary to update the
rates and factors periodically..

The rates and factors currently in use
have been in effect since September 1,
1990. This amendment adds to appendix
B a new set of interest rates and factors
for valuing benefits in'plans that
terminate on or after October 1, 1990,
which set reflects an increase of %
percent in the immediate interest rate
from 7Y% to 7% percent.

Generally, the interest rates and

. factors will be.in effect for at least one

month. However, any published rates
and factors will remain in effect until
such time as the PBGC publishes
another amendment changing them. Any
change in the rates normally will be
published in the Federal Register by the
15th of the month preceding the effective
date of the new rates or as close to that
date as circumstances permit.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest rates and factors promptly so
that the rates can reflect, as accurately
as possible, currént market conditions.

Because of the need to provide
immediate gnidance for the valuation of
benefits in plans that will terminate on
or after October 1, 1990, and becduse no
adjustment by ongoing plans is required
by this amendment, the PBGC finds that
good cause exists for making the rates
set forth in this amendment effective
less than 30 days after publication.

The PBGC has determined that this is
not a “major rule” under the criteria set
forth in Executive Order 12291, because
it will not result in an annual effect on
the economy of $100 million or more, a
major increase in costs for consumers or
individual industries, or significant
adverse effects on competition,
employment, investment, productivity,
or innovation.

List of Subjects in 29 CFR Part 2619

Employee benefit plans, Pension
insurance, Pensions.
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In consideration of the foregoing, part
2619 of chapter XXV], title 29, Code of
Federal Regulations, is hereby amended -
as follows:

PART 2619—[AMENDED)

1. The authority citation for part 2619
is revised to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(]))(3)
1341, 1344, and 1362 (1988).

2. Rate Sét 86 of appendix B is revised
and Rate Set 87 of appendix B is added
to read as follows: The introductory text

- is republished for the convenience of the

reader and remains unchanged.

Appen&lix B—Interest Rates and
Quantities Used to Value Immediate and
Deferred Annuities

In the table that follows, the
immediate annuity rate is used to value

immediate annuities, to compute the
quantity “Gy" for deferred annuities and
to value both portions of a refund
annuity. An interst rate of 5% shall be
used to value death benefits other than
the decreasing term insurance portion of
a refund annuity. For deferred annunt1es.~
ki, ke, ks, my, and ng are defined in-

§ 2619.45.

Immediate

For plans with a valuation date Deferred annuities
Rate set . annuity rate -
On or after Betore (%) k- ke ks m ™
* . - * - - L]
86 9-1-90 10-1-90 725 1.0650 - 1.0525 1.0400 7 8
87 10-1-90 ..o 7.50 1.0675 1.0550

1.0400 78

]an_xes B. Lockhart II1,

Executive Director, Pension Benéfit Guaranty
Corporation.

{FR Doc. 90-21703 Filed 9-13-90; 8:45 am)
BILLING CODE 7708-01-M

29 CFR Part 2676

Valuation of Plan Benefits and Plan
Assets Following Mass Withdrawal
Interest Rates

AGENCY: Pension Benefxt Guaranty
Corporation. .

AcCTION: Final rule.

SUMMARY: This is an amendment to the
Pension Benefit Guaranty Corporation's
regulation on Valuation of Plan Benefits
and Plan Assets Following Mass
Withdrawal (29 CFR part 2676). The
regulation prescribes rules for valuing
benefits and certain assets of
multiemployer plans under sections
4219(c)(1)(D) and 4281(b) of the
Employee Retirement Income Security
Act of 1974. Section 2676.15(c) of the
regulation contains a table setting forth,
for each calendar month, a series of
interest rates to be used in any
valuation performed as of a valuation
date within that calendar month. On or
about the fifteenth of each month, the
PBGC publishes a new entry in the table
for the following month, whether or not

the rates are changing. This amendment
adds to the table the rate series for the
month of October 1990.

EFFECTIVE DATE: October 1, 1990.

FOR FURTHER INFORMATION CONTACT:
Deborah C. Murphy, Attorney, Office of
the General Counsel (22500), Pension
Benefit Guaranty Corporation, 2020 K
Street, NW., Washington, DC 20006; 202-
778~8820 (202-778-8859 for TTY and
TDD). (These are.not toll-free numbers.)

SUPPLEMENTARY INFORMATION: The
PBGC finds that notice of and public
comment on this amendment would be
impracticable and contrary to the public
interest, and that there is good cause for
making this amendment effective
immediately. These findings are based
on the need to have the interest rates in
this amendment reflect market
conditions that are as nearly current as
possible and the need to issue the
interest rates promptly so that they are
available to the public before the
beginning of the period to which they
apply. (See 5 U.S.C. 533 (b) and (d).)
Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

The PBGC has also determined that
this amendment is not a “major rule”
within the meaning of Executive Order

12291 because it will not have an annual
effect on the economy of $100 million or
more; or.create a major increase in costs
or prices for consumers, individual
industries, or geographic regions; or
have significant adverse effects on
competition, employment, investment, or
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in

* domestic or export markets.

List of Subjects in 29 CFR Part 2676

Employee benefit plans and Pensions.

In consideration of the foregoing, part
2676 of subchapter H of chapter XXVI of
title 29, Code-of Federal Regulations, is
amended as follows:

PART 2676—VALUATION OF PLAN
BENEFITS AND PLAN ASSETS
FOLLOWING MASS WITHDRAWAL

1. The authority citation for part 2676
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3),
1399(c)(1)(D}, and 1441(b)(1).

2. In § 2676.15, paragraph (c) is
amended by adding to the end of the
table of interest rates therein the
following new entry:

§ 2676.15 Interest.

* * * * w*

(c) Interest Rates.
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For

The values for i, are:

valu-
ation
dates
occur- .
ing in .
the .
- month:

i t2 hs e s by

Octo-
ber

1980.. .08875 .08625 .08375

.08 .07625

07125 07125 07125 07125

07125

065 .065 .065. .065 .065 .06875

Issued at Washingten, DC., on this 10th.day
of September 1990.

James B. Lockhart K1,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 90-21702 Filed 9-13-90; 8:45 am]
BILLING CODE 7708-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard o

33 CFR Part 100
{CGD 05-20-70])

Speciat Local Regulations for Marine
Events; Portsmouth Power Boat
Regatta; Western Branch, Elizabeth
River, Portsmouth, VA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for the Portsmouth Power
Boat Regatta to be held.on the Western
Branch of the Elizabeth River,
Portsmouth, Virginia on October 20-21,
1990. The special local regulations will
govern vessel activities during the
powerboat races. the regulations are
necessary due to the potential danger to
waterway users, the confined nature of
the waterway, and the spectator craft
congestion expected during the event.

EFFECTIVE DATE: These regulations are
effective for the following periods:

10 a.m. to 7 p.m., October 20, 1990.

10 a.m. to 7 p.m., October 21, 1990.
FOR FURTHER INFORMATION CONTACT:
M. Stephen L. Phillips, Chief, Boating
Affairs Branch, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704-5004, (804)
396-6204.

SUPPLEMENTARY IHFORMATION: In

- accordance with 5 U.S.C. 553, a notice of
proposed rulemaking has not been
published for these regulations and good
cause exists for making them effective
less than 30 days from the date of
publication. Following normal
rulemaking procedures would be

impracticable since all of the
information required for this application
was not received by this office until
August 27, 1990, and there was
insufficient time to publish proposed
rules in advance of the event. -

Drafting Information

The drafters of this notice are QM1
Kevin R. Connors, project officer,
Boating Affairs Branch, Fifth Coast’
Guard District, and Captain Machael K.
Cain, project attorney, Fifth Coast
Guard District Legal Staff.

Discussion of Regulations

The Portsmouth Power Boat
Association submitted an apphcatxon on
July 3, 1990 to hold the Portsmouth
Power Beat Regatta on October 20-21,
1990. The event will be held on the
Western Branch of the Elizabeth River
and will consist of approximately 50
powerboats, ranging from 13 to 19 feet in
length, racing on a designated course
within the regulated area. The races will
consist of a series of heats. A portion of
the Western Branch of the Elizabeth
River, approximately 700 yards
southwest of the Churchland Bridge, will
be closed during the actual racing. The
Coast Guard Patrol Commander may
allow vessel traffic to transit the area’
between heats. Since the waterway will
not be closed for extended periods,
waterborne traffic should not be
severely disrupted.

Economic Assessment and Certification

These regulations are not considered
either major under Executive Order
12291 on Federal Regulation or
significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact is expected
to be so minimal. that a full regulatory
evaluation is unnecessary. Because of
this minimal impact, the Coast Guard -
certifies that these regulations will not
have a significant economic impact on a
substantial number of small entities.

Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the final rule does not raise sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Environmental Impact

This final rule has been thoroughly
reviewed by the Coast Guard and it has
been determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.c of Commandant
Instruction M16475.1B, A Categorical
Exclusion Determination statement has
been prepared and has been placed in
the rulemaking docket.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation {water).
Final Regulations

In consideration of the foregoing, part

" 100 of title 93, Code of Federal

Regulations is amended as follows:
1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 48 CFR 1.46 and
33 CFR 100.35.

2. A temporary § 100.35-0570 is added
to read as follows:

§ 100.35-0570 Waestern Branch, Eiizabeth
River, Portsmouth, Virginia.

(a) Definitions—{(1) Regulated area.
The waters of the Western Branch,
Elizabeth River bounded by a line
connecting the following points:

Latitude Longitude
36°50'17.0" N 76°21'44.5" W
36°50'17.0" N 76°22°31.0" W
36°50'11.0" N 76°22'31.0" W
36°50'11.0" N 76°21'44.0" W

(2) Coast Guard Patrol Commander. -
The Coast Guard Patrol Commander is a
commissioned, warrant, or petty otficer
who has been designated by the -
Commander, Coast Guard Gmup
Hampton Roads.
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(b) Special local regulations. (1)
Except for participants in the
Portsmouth Power Boat Regatta and
- vessels authorized by the Codst Guard
Patrol Commander, no person or vessel
may enter or remain in the regulated

' GI‘Ed

(2) The operator of any vessel in the
immediate vicinity of this area shall:

(i) Stop vessel immediately when -
‘'directed to do so by any commissioned,
warrant, or petty officer on board a
vessel displaying a Coast Guard ensign.

(ii) Proceed as directed by an
commissioned, warrant or petty officer
on board a vessel dlsplaymg a Coast
Guard ensign.

(3) Any spectator vessel may anchor
outside of the regulated area specified in
paragraph (a)(1) of this section, but may
not block a navigable channel.

(c) Effective date. These regulations
are effective for the following periods:

10 a.m. to 7 p.m. October 20, 1990.

10 a.m. to 7 p.m. October 21, 1990.

Dated: September 6, 1990.
P.A. Welling,

Rear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 90-21770 Filed 8-13-90; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6997
[WY-930-00-4214-10; WYW 109115]

Withdrawal of Public Mineral Estate for
- Whiskey Mountain Bighorn Sheep
_ Winter Range; Wyomlng

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order withdraws 9,609.74
acres of public mineral estate from.
mining for a period of 20 years to protect
the bighorn sheep winter range and
capital investments in the area. The
lands have been and remain open to
mineral leasing.

EFFECTIVE.DATE: September 14, 1990.-
FOR FURTHER INFORMATION CONTACT:
Tamara J. Gertsch, BLM, Wyoming State
Office, P.O. Box 1828, Cheyenne,
Wyommg 82003, 307-775-6115.

By virtue of the authority vested in the

"Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751,
43 U.S.C. 1714, it is ordered as follows:

1. Subject to valid existing rights, the
followmg described public mineral
estate is hereby withdrawn from

location or entry under the United
States mining laws (30 U.S.C. Ch. 2}, but
not from leasing under the mineral
leasing laws, to protect the Whiskey .
Mountain Bighorn Sheep population:

Sixth Principal Meridian

- T.39N,R. 105 W,,

.. Sec. 4, all; unsurveyed.

_ T.40N. R. 105 W,

Sec. 17, W¥%2SW Y, SEV.SWY4;
Sec. 18, S%2NEV, WY¥%.NWY, SEVANW 4,
S¥%;
Sec. 19, all;
Sec. 20. W2NE%, Wz, SE%.
Sec. 21, SWYSWY,; - .
Sec. 28, NW Y4, NY2SWY¥, SWYSWYs;
Sec. 29, all; '
Sec. 33, lots 1 through 4, mcluslve. Wie,
T.41N,R.106 W.,
Sec. 2,lots 3 and 4;
Sec. 3 lots 1 and 4;
Sec. 10, NV2NE Y, SEVANEY4;
Sec. 11, lots 3, 4, 5,9, NE¥4SW Y
Sec. 14, lot 2, WY%NWY4, SEVANW Y,
N12SWY,;
Sec. 15, NEY4aNEY, S%NEY, SY%;
Sec. 22, SEANE%, S¥%.
T.41 N, R. 106 W,,
Sec. 19, lots 2, 3, 4, S¥2NEYs, SEAaNW %,
E%SWY,, SEY;
Sec. 20, Nz, SWY4, WY%SEYs;
Sec. 29, S'aNEY, EVaNW Y4, S'e;
Sec. 30, lots 1 through 4, inclusive,
' SY.NE%, EY2W Y%, SEY;
. Sec. 31, lots 5 through 20, inclusive;
Sec. 32, lots 1 through 18, inclusive;
Sec. 33, W%.NEY, W¥%NWY, SEVaNW Y%,
S
Sec. 34, SW¥%SWYa,

- T.41 N, R. 107 W,,

Sec. 23, S%SWY,, SE Y.

Sec. 24, S¥%e;

Sec. 25, E¥%2EY2, NWY4NEY%, SW¥%SEY%.
" The areas described aggregate 9,609.74
acres in Fremont County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of

- the lands under lease, license, or permit,

or governing the disposal of their
mineral or vegetative resources other
than under the mining laws.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f}, the Secretary
determines that the withdrawal shall be
extended.

Dated: September 11, 1990.
Dave O'Neal,
Assistant Secretary of the Interior
[FR Doc. 90-21742 Filed 9-13-90; 8:45 am)
BILLING CODE 4310-22-M

43 CFR Public Land Order 6799
[1D-943-90-4214-10; ID}-26913]

WIthdrawaI:of Public Land‘ fora
Ponderosa Pine Seed Orchard; Idaho.

AGENCY: Bureau of Land Management
Interior.” -

ACTION: Public land order.

SUMMARY: This order withdraws 10

acres of public land from surface entry
and mining for a period of 20 years for
use as a ponderosa pine seed orchard

for the U.S. Forest Service. The land has -
been and will remain open to mmeral
leasing.

EFFECTIVE DATE: September 14 1990.

FOR FURTHER INFORMATION CONTACT:

- Larry R. Lievasay, BLM Idaho State

Office, 3380 Americana Terrace, Boise,

Idaho 83706, 208-334-1735.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Subject to valid existing rights, the
following described public land is i
hereby withdrawn from settlement, sale,
location, or entry under the general land
laws, including the United States mining
laws (30 U.S.C. Ch. 2), but not from
leasing under the mineral leasing laws,
to protect a U.S. Forest Service
ponderosa pine seed orchard:

Boise Meridian
T.37N,R.1W,
Sec. 32, NYv2.SV.NWYSW 1,

The area described contams 10.00 acres in
Nez Perce County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of .
the lands under lease, license, or permit,
or governing the disposal of their
mineral or vegetative resources other
than under the mining laws.

3. This withdrawal will expire 20
years from the effective date of this-
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1764(f), the Secretary
determines that the withdrawal shall be
extended.

Dated: September 11, 1990.

Dave O'Neal,

Assistant Secretary of the Interior.

[FR Doc. 90-21741 Filed 9-13-90; 8:45 am]
BILLING CODE 4310-GG-M
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43 CFR Public Land Order 6798
[AZ-930-00~4214-10; A~13010}

Partial Revocation of Secretarial Order
Dated June 30, 1908; Arizona

AGENCY: Bureau of Land Management,
Interior. '

ACTION: Public Land Order.

SUMMARY: This order revokes

Secretarial Order of June 30, 1908,
insofar as it affects 7.50 acres of
National Forest System land withdrawn
for use as a part of the Payson Ranger
Station Administrative Site. This parcel
is no longer needed for administrative
site purposes and has been identified as
suitable for disposal by exchange under
the General Exchange Act of 1922. This -
action will open the land to such forms
of disposition as may by law be made of
National Forest System land but will-> - .
remain closed to operations under the
mining laws by a Forest Service
exchange proposal. The land is not
available for mineral leasing as it is
located within the town limits of Payson
(43 CFR 3100.0-3(a)(2)(ii)).

EFFECTIVE DATE: October 15, 1990.

FOR FURTHER INFORMATION CONTACT:
John Mezes, BLM Arizona State Office;
P.O. Box 16563, Phoenix, Arizona 85011,
602-640-5509.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and ’
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Secretarial Order dated June 30,
1908. which withdrew National Forest
System land for the Payson Ranger
Station Administrative Site is hereby
revoked insofar as it affects the . -
following described land:

Gila and Salt River Meridian

T.10N,R. 10E,,
Sec. 4, NVeNWYSWY4sSW1Y,, N1.SY%
NWYSWYSWYs,
The area described contains 7.50 acres in
Gila County.

2. At 10 a.m. on October 15, 1990, the
land shall be opened to such forms of
disposition as may by law be made of
National Forest System land, subject to
valid existing rights, the provisions of
. existing withdrawals, other segregations
of record, and the requirements of
applicable law.

3. The land will not be available for
mineral leasing as it is located within
the town limits of Payson (43 CFR
3100.0-3(a)(2)(iii)).

Dated: September 11, 1990.
Bave O'Neal, -
Assistant Secretary of the Interior.
[FR Doc.'80-21740 Filed 9-13-00; 8:45 am]
BILLING CODE 4310-32-M = 1

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 509, 522 and §25
[APD 2800.12A, CHGE 11]

General Services Administration
Acquisition Regulation; Sanctions
(Toshiba/Kongsberg), Debarment and
Suspension, Service Contract Act

AGENCY: Office of Acquisition Policy,"
GSA. - '

ACTION: Final rule.

summaRy: The General Services
Administration Acquisition Regulation
(GSAR), chapter 5 (APD 2800.12A), is
amended to revise section 501.707, Table
501-1, to make editorial changes and
add a paragraph which designates the
head of the contracting activity (HCA)

or a designee as the signatory authority .

for determinations to grant an exception
to sanctions imposed against Toshiba
Corporation and Kongsberg; to revise
section 509.405 to delete references to
the “list of contractors proposed for
debarment by GSA” in paragraphs (a)
and (b} because proposed debarments
now have Governmentwide effect and
are included on the “List of Parties
Excluded from Federal Procurement or
Nonprocurement Programs” in the
section entitled “Parties Excluded from
Procurement Programs;” to add section
522.1003-3 to clarify the applicability of
the exemption of FAR 22.1003-3(c) to
local office relocation contracts; to
revise section 522.1003-4 to require legal
counsel coordination for all requests for
limitations, variations, tolerances, and
exemptions from the Service Contract
Act; to add section 522.1014 to permit
contracting officers to contact the
Department of Labor, Wage and Hour
Division, directly to determine the
currency of wage determinations, and to
make other miscellaneous changes in
part 522; to add subpart 525.10 to permit
the HCA or a designee to make the
determinations required by FAR
25.1003(b) and to prescribe the format
for determinations required by FAR
25.1003.

EFFECTIVE DATE: September 24, 1990.

FOR FURTHER INFORMATION CONTACT:
Shirley Scott, Office of GSA Acquisition
Policy, (202) 501-1224.

SUPPLEMENTARY INFORMATION:
A. Public Comments, - '

This rule was not published in the
Federal Register for public comment
because it merely revises the GSAR to
conform with the Federal Acquisition
Regulation as amended by FAC 8446
which had already undergone the public
comment process.

B. Background

The Director, Office of Management
and Budget (OMB), by memorandum
dated December 14, 1984, exempted
certain agency procurement regulations
from Executive Order 12291. The.
exemption applies to this rule. The rule
is not expected to have a significant
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. The rule amends the GSAR as
necessary to conform with FAR (FAC
84-46) by providing internal operating
procedures to GSA contracting
activities. The rule does not contain
information collection requirements that
require the approval of OMB under the
Paperwork Reduction Act 44 U.S.C. 3501
et seq.).

List of Subjects in 48 CFR parts 501, 509,
522 and 525
Government procurement.

‘1. The authority citation for 48 CFR ¢
parts 501, 509, 522 and 525 continues to
read as follows:

Authority: 40 U.S.C. 486(c).
PART 501—{AMENDED]

2. Section 501.707, Table 501-1, is
amended by revising paragraphs j
through n to read as follows:
501.707 . Signatory authority.

* *. * * *

TABLE 501-1-—SIGNATORY AUTHORITY

D&F requirement Signatory authority

j. Determinations regarding the | Individual D&Fs may be
exceptions to the restrictions signed by the HCA or
of the Buy American Act. (See a designee.

FAR 25.102(a)(4), 25.202(a)(3)
and GSAR 525.108-70.)

k. Determinations under the Bal-

ance of Payments program.

{See FAR subpart 25.3) .

Determinations under section

302(b)(2) of the Trade Agree-

ments Act. (See FAR subpart

25.4 and GSAR subpart 525.4}

m. Determinations to grant an
exception to the sanctions im-
posed against Toshiba Corpo-

Individual D&Fs may be
signed by the HCA or
a designee.

Individual D&Fs must be

. signed by the HCA in
accordance with
525.402-70.

Individual D&Fs may be
signed by the HCA or
a designee.

ration and Kongsberg. (See
FAR 25.1003(b) and GSAR
$25.1003)

n. Determinations to proceed
with an award or to continue
contract performance pending
a GAO decision on a protest.
{(See FAR 33.104 (b) and (c).)

Individuat D&Fs must be
signed by the HCA.

Class D&Fs are not
permitted.
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PART 509—[AMENDED]

3. Section 509. 405 is revised to read as
. follows:

509.405 Effect of listing.

{a) Before initiating a pre-award
survey or any procurement or disposal
action, the contracting officer.shall
review the Lists of Parties Excluded
from Federal Procurement or -
Nonprocurement Programs. Any
contractor listed in the section entitled
“Parties Excluded from Procurement
Programs” must receive the treatment
specified therein. The contracting officer
shall also review the “Parties Excluded
from Nonprocurement Programs”
section of the list and, if appropriate,
contact the listing agency for further
information in order to determine
whether the listed party is responsible.

(b) Bids received from any contractor
listed in the “Parties Excluded from
Procurement Programs” section will be
opened, entered on the Abstract of Bids,
and rejected, unless the debarring or
suspending official determines in writing
that there is a compelling reason to
consider the bid. Proposals, quotations
or offers received from any such
contractor must not be evaluated for
award or included in the competitive
range, and discussions must not be
conducted with such offeror, unless the
debarring or suspending official
determines, in writing, that there is a
compelling reason to do so.

PART 522—[AMENDED]

4. Section 522.1001 is revised to read
as follows:

522.1001 Definitions.

Agency labor advisor means the
contracting offxce 8 assigned legal
counse}

5. Section 522.1003-3 is added to read
as follows:

522.1003-3 Statutory exemptions.
" The statutory exemption in FAR
22.1003~-3(c) does not apply to local
office relocation moves when the
transportation is incidental to the
services being acquired. The Service
Contract Act applies in such situations
and formal contracting procedures must
be used.

6. Section 522.1003—4 is revised to read
as follows:

522.1003-4 Administrative limitations,
variations, tolerances, and exemptions.

Requests for limitations, variations.
tolerances, and exemptions from the
Service Contract Act under FAR
22.1003-4(a) must be submitted to the .
Administrator, Wage and Hour Division
by the contracting director after
coordination with assigned legal
counsel.

7. Section 522.1003-7 is revised to read
as follows:

522.1003-7 Questions concerning
applicability of the Act. .

Requests for determination of Service
Contract Act applicability under FAR
22.1003-7 must be submitted to the
Administrator, Wage and Hour Division,
by the contracting director after
coordination with assigned legal
counsel.

8. Section 522.1011-2 is revised to read
as follows:

522.1011-2 Requests for status or
expediting of response.

Requests to expedite wage
determinations or to check the status of
a request may be made by the
contracting officer directly to the

Administrator, Wage and Hour Division.

9. Section 522.1021 is revised to read
as follows:

6§22.1021- Substantial vanance hearings.

Requests for hearings under FAR
22.1021 will be made by the contracting
officer through the HCA after
coordination with assigned legal
counsel.

10. Section 522.1403 is revised to read
as follows:

522.1403 Waivers.

Requests for waivers under FAR
22.1403(c) must be submitted to the
Administrator through the HCA.

PART 525—[AMENDED|

11. Subpart 525.10-is added to read as
follows:

Subpart 525.10—Sanctions for Violations of
Export Controls

5251003 Exceptions
525.1004 Procedures.

Subpart 525.10—Sanctions tor
Violations of Export Controls

525.1003 Exceptions.

The determinations required by FAR
25.1003(b) may be made by the HCA or
a designee.

525.1004 Procedures.

The determinations must be in a
format similar to those illustrated at
501.704-70 and include the information
required by FAR 25.1004.

Dated: September 6, 1990.

Richard H. Hopf, 111,

Associate Administrator for Acquisition
Policy.

[FR Doc. 90-21576 Filed 9-13-90; 8:45 am|
BILLING CODE 6820-61-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regutations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531

Eligibility of District of Columbia
Government Employees for Superior
Qualifications Appointments

AGENCY: Office of Personnel
Management.

ACTION: Proposed regulations.

SUMMARY: The Office of Personnel
Management (OPM) is proposing to
revise the regulations under which
agencies may appoint candidates who
possess superior qualifications to
positions at grades GS-11 and above at
rates above the base of the grade. The
regulations would permit agencies to
appoint employees of the Government of
the District of Columbia at advanced
rates under the same conditions as other
candidates, previded the appointees
began their DC Government service on
or after October 1, 1987. Currently, the
regulations prohibit appointment of any
DC Government employees at advanced
rates unless the appointees have a break
in service of at least 90 days following
their DC Government employment.

. DATES: Comments must be received on
or before November 13, 1990.

ADDRESSES: Written comments may be
sent to Leonard R. Klein, Associate
Director for Career Entry and Employee
Development, Office of Personnel
Management, Room 6F08, 1900 E Street,
NW.,, Washington, DC 20415.

FOR FURTHER INFORMATION CONTAGT:
Tracy E. Spencer, (202) 606-0960.
SUPPLEMENTARY INFORMATION: Section
5333 of title 5, United States Code,
requires that most new appointments to
positions under the General Schedule be
made at the base of the grade. However,
under 5 U.S.C. 5333(a), new
appointments to positions at grades G5~
11 and above may be made at rates
above the base of the grade when the
higher salary rates are justified by
appointees’ superior qualifications and

existing pay or by a special need of the
Government for the appointees’
services. Appointments madeé under this
provision are commonly called superior
qualifications appointments. '
The statutory authority is intended to
afford a recruiting incentive to attract
superior candidates into the Federal
scrvice. Once employees enter the
Federal service, their pay upon
movement from one position to another
is governed by 5 U.S.C. 5334, under
which pay is based on salary previously

earned in Federal employment. To carry -

out the statutory intent, OPM's
regulations state that superior
qualifications appointments must be
either new appointments or
reappointments of individuals who have
had a break in service of at least 90
days since their last Federal or DC
Covernment employment.

Until implementation of the Home
Rule Act, the pay systems established
for positions in the Federal Government

also covered positions in the District of -

Columbia Government. Salaries earned
with the DC Government were
considered in accordance with 5 U.S.C.
5334, when setting pay for DC
Government employees who moved into
the Federal service. Therefore, the
regulatory prohibition against giving
superior qualifications appointments to
current DC Government employees
merely applied the same conditions to
the DC employees as to Federal -
employees covered by the same pay
system.

The Home Rule Act, however,
authorized the DC Government to
establish a separate personnel system.
Using this authority, the DC Government
implemented a separate compensation
system, which applies to all employees
who were first employed by the DC
Government on or after October 1, 1987.
Because this compensation system is not
a Federal system, OPM issued final
regulations on April 19, 1990 (55 FR
14327) providing that salaries of DC
Government employees first employed
on or after October 1, 1987, may not be
used as a basis for setting pay under 5
U.8.C. 5334. The situation of DC
employees hired since October 1, 1987,
is now comparable to that of State and
local government employees, who must
usually enter Federal service at the base
of the appropriate General Schedule
grade. ‘

Federal agencies may, however, use
the superior qualifications appointment
authority to match the salaries of State
and local employees who possess
unusually high or unique qualifications
for positions at GS-11 and above and
whose pay exceeds the base salary rate.
The same authority should be available
to agsist Federal agencies in recruiting
top quality DC Government employees.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1{b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because it affects only certain
appointees to positions in Federal
agencies.

List of Subjects in 5 CFR Part 531

Government employees, Wages,
Administrative practice and procedure.

Office of Personnel Management.
Constance Berry Necwman,
Director.

Accordingly, OPM proposes to amend
5 CFR part 531 as follows:

1. The authority citation for part 531
continues to read as follows:

Authority: 5 U.S.C. 5115, 5338, and chapter
54; subpart B also issued under 5 U.S.C.
5305(q}, 5333(a), 5334(a), 5402, and section 203
of E.O. 11721, as amended; subpart C also
issued under 5 U.S.C. 5333(b) and section 404
of E.O. 11721, as amended; subpart D also
issued under 5 U.S.C. 5301, 5335, and section
402 of E.Q. 11721, as amended; subpart E also
issued under 5 U.S.C. 5336 and section 403 of
E.O. 11721, as amended.

2. In § 531.203, paragraph (b)(2} is
revised to read as follows:

§531.203 General provisions.
*

* * * *

(b) Superior qualifications
appointments. * * *

(2) An agency may make a superior
qualifications appointment by new
appointment or by reappointment except
that when made by reappointment, the
candidate must have a break in service
of at least 90 calendar days from his or
her last period of Federal employment or
employment with the Government of the
District of Columbia (other than
appointment as (i) employment under an
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appointment as an expert or consultant
under section 3109 of title 5, United
States Code; {ii) employment under a
temporary appointment effected
primarily in furtherance of a
postdoctoral research program, or
effected as part of a predoctoral training
program during which the employee .
receives a stipend, or employment under
a temporary appointment of a graduate
student when the work performed by the
student is the basis for completing
certain academic requirements for an
advanced degree; (iii) employment as a
member of the Commissioned Corps of -
the National Oceanic and Atmospheric
Administration or the Commissioned
Corps of the Public Health Service; (iv)
employment which is neither full-time
employment nor the principal
employment of the candidate; (v)
appointment under the
Intergovernmental Personnel Act; or {vi)
employment with the Government of the
District of Columbia when the candidate
was first appointed by the DC
Government on or after October 1, 1987.

[FR Doc 90-21695 Filed 9-13-80; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 581

Processing Garnishment Orders for
Child Support and/or Alimony

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule.

SUMMARY: In response to an opinion
issued on December 19, 1989, by the
Office of Legal Counsel of the United
States Department of Justice, the Office
of Personnel Management proposes a
revision to its regulations in 5 CFR part
581 concerning the processing of
garnishment orders for child support
and/or alimony. The proposed
amendment broadens the conditions
under which compensation received
from the Department of Veterans Affairs
will be subject to garnishment. OPM is
also amending the regulations to clarify
the fact that Supplemental Security
Income (SSI) benefits under the Social

_ Security Act are not remuneration and
are, therefore, not subject to
garnishment. OPM has been advised by
the Department of Health and Human
Services that state courts.in Tennessee
have held that SSI benefits are subject
to garnishment, notwithstanding the fact
that these benefits are not remuneration
for employment.

DATES: Comments should be received by
October 15, 1990.

ADDRESSES: Send or deliver comments
and/or designated agent information,
including new WITS telephone
number(s), to Jaime Ramon, General
Counsel, Office of Personnel
Management, Room 7355, 1900 E Street,
NW., Washington, DC 20415.

FOR FURTHER IRFORMATION CONTACT:
Murray M. Meeker, (202) 608-1980.
SUPPLEMENTARY INFORMATION:
Governmental entities are urged to
review the current list of designated
agents, appendix A to part 581 (55 FR
1354, January 16, 1990}, to ensure that
their listing is correct. All entities that
have joined the Washington Interagency
Telecommunications System (WITS)
will need to advise OPM of their new
telephone number(s).

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have significant economic impact on a
substantial number of small entities
because their effects are limited
primarily to Federal employees.

List of Subjects in 5 CFR Part 581

Alimony, Child welfare, Government
employees, Wages.

U.S. Office of Personnel Management.
Constance Berry Newman,
Director.

Accordingly, OPM is amending 5 CFR
part 581 as follows:

PART 581—PROCESSING
GARNISHMENT ORDERS FOR CHILD
SUPPORT AND/OR ALIMONY

1. The authority citation for part 581
continues to read as follows:

Authority: 42 U.S.C. 659, 661-662; 15 U.S.C.
1673; 5 U.S.C. 8437; E.O. 12105.

2. Section 581.103 is amended by
revising paragraph (c)(6}{iv) as follows:

§581.103 Moneys which are subject to
garnishment. .

- * » * *

(c) * W W

(6) * N

(iv) Any payment by the Department
of Veterans Affairs as compensation for
a service-connected disability or death,
except any compensation paid by the
Department of Veterans Affairs to a
former member of the Armed Forces
who is in receipt of retired or retainer
pay if such former member has waived "
either the entire.amount or a portion of
his/her retired pay in order to receive
such compensation. In this case, only

that part of the Department of Veterans
Affairs payment that is in lieu of the:
waived retired/retainer pay is subject to
garnishment.

3. Section 581.104 is amended by
adding paragraph (j) to read as follows:

§581.104 Moneys which are not subject to
garnishment.

(j) Supplemental Security Income [SSI}
payments made pursuant to sections
1381 et seq., of title 42 of the United
States Code (title XVI of the Social
Security Act).
|FR Doc. 90-21697 Filed 9-13-90; 8:45 am| -
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Part 246

Special Supplemental Food Program
for Women, Infants and Children
(WIC); Review of Nutritional Risk |
Criteria

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice of intent to conduct a
review and solicit comments.

SUMMARY: In accordance with the
mandate of section 123(b) of the Child
Nutrition and WIC Reauthorization Act
of 1989 (Pub. L. 101~147), the Department
announces its intent to conduct a review
of the relationship between nutritional
risk criteria and the participant priority
system in the Special Supplemental
Food Program for Women, Infants and
Children (WIC). Directors of WIC State
and local agencies and other individuals
with expertise in the fields of nutrition
and public health, as well as other
interested parties, are encouraged to
comment on issues proposed for
consideration by the Department and to
suggest additional issues for
consideration within the scope of this
review.

DATES: To be assured of consideration;
comments and suggestions must be
received on or before November 13,
1990..

ADDRESSES: Comments should be sent
to Ronald J. Vogel, Director,
Supplemental Food Programs-Division,
Food and Nutrition Service, USDA, 3101
Park Center Drive, room 1017,
Alexandria, Virginia 22302, (703) 756—
3746. Comments on this notice should be
clearly labeled “Nutritional Risk Review
Notice” and should identify the specific
issue{s) addressed. All written



Federal Register | Vol. 55, No. 179 / Friday, September 14, 1990 / Proposed Rules

37883

comments will be available for public
inspection during regular business hours
{8:30 a.m. to 5 p.m., Monday threugh
Friday) at the office of the Food and
Nutrition Service, 3101 Park Center
Drive, Alexandria, Virginia 22302.

FOR FURTHER INFORMATION CONTACT:
Philip K. Cohen, Supplemental Food
Programs Division, Food and Nutrition
Service, USDA, 3101 Park Center Drive,
room 1017, Alexandria, Virginia 22302,
(703) 756-3730.

SUPPLEMENTARY INFORMATION: This
Notice has been reviewed under
Executive Order 12291 and has been
classified not major. This Notice will not

have an annual effect on the economy of

$100 million or more, nor will it cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions. This
action will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of U.S.-based enterprises
to compete with foreign-based
enterprises in domestic or export
markets. ) .

The Notice imposes no new reporting
or recordkeeping provisions that are
subject to OMB review in accordance
with the Paperwork Reduction Act.of
1980 (44 U.S.C. 3507).

This action is not:a rule as defined by
the Regulatory Flexibility Act {5 U.S.C.
601-612) and thus is exempt from the
provisions of that Act.

This program is listed in the Catalog
of Federal Domestic Assistance
Programs iinder No. 10.557 and is
subject to the provisions of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials {7 CFR part
3015, subpart V, and final rule-related
notice published june 24, 1983 {48 FR
29114)).

Background

The authorizing legislation for the
WIC Program, section 17 of the Child
Nutrition Act {CNA) of 18686, as
amended (42 U.S.C. 1786), established
the program-to provide supplemental
foods and nutrition education to low-
income pregnant, breastfeeding and post
partum women, infants and children up
to age 5-who are at nutritional risk, The
Program also serves as an adjunct to
kealth care during critical times of
growth and development to prevent the
occurrence of health problems and to
improve the health status of
participants. _ :

The CNA limits program participation
to categorically eligible persons from
low-income families who are -

determined by a competent professional
authority to be at nutritional risk.
Section 17{b)(8) of the CNA defines .
“nutritional risk” as “(A) detrimental or
abnormal nutritional conditions
detectable by biochemical or
anthropometric measures, {B) other
documented nutritionally related
medical conditions, (C) dietary
deficiencies that impair or endanger
health or (D) conditions that predispose
persons to inadequate nutritional
patterns or nutritionally related medical
conditions, including, but not limited to,
alcoholism and drug addiction.” WIC
Program regulations (7 CFR part 246)
incorporate the legislative-definition of
nutritional risk and provide examples of
criteria for each broad category.
However, State agencies have
considerable latitude in defining specific
criteria within these broad parameters.
State agencies must incorporate the
nutritional risk criteria they intend to
use for WIC eligibility determinations
into their annual State Plans of Program
Operations and Administration.

Congress appropriates a fixed amount
of funds for the program each year, and
the Department formulaically allocates
funds among State agencies. Because
States cannot always serve all eligible
applicants, regulations provide for a
priority system to ensure that program
benefits are directed to those persons at
greatest nutritional risk when the
demand for program benefits exceeds
available resources. When a local
agency has filled all available caseload
slots, it places some or all applicants-on
a waiting list. As slots are vacated, the
local agency certifies eligible applicants
on the waiting list in accordance with
this priority system:

Priority I—Pregnant and breastfeeding
women and infants at nutritional risk as
demonstrated by documented nutritionally
related medical conditions.

Priority lI—Except those infants in Priority
I, infants up to 8 months of age born of
women who were program participants
during pregnancy or who were at nutritional
risk during pregnancy due to documented
nutritionally related medical conditions.

Priority lI—Children at nutritional risk as

"demonstrated by documented nutritionally

related medical conditions.

Priority IV—Pregnant and breastfeeding
women and infants at nutritional risk .due to
an inadequate diet.

Priority V—Children at nutritional risk due
to an inadequate diet.

Priority VI—Postpartum women at
nutritional risk. (State agencies have the
option-of defining “high-risk” pestpartum

women and placing them in Priorities IIL, IV, .

andfor V.) .
Priority VII—{State agency option}

. Previously certified participants who might

regress in nutritional status without
continued provision of supplemental foods.

During recent years, increasing
emphasis has been placed on using the
priority system as a means of directing
the ongoing delivery of program .
resources to persong at highest risk, i.e.,
targeting benefits. The principle of
benefit targeting recognizes that
pregnant-and breastfeeding women and
infants with documented nutritionally
related medical conditions are the
highest-risk, most vulnerable groups of
the WIC population. Effective targeting

. to high priority participants depends

upon the proper placement of
reasonable nutritional risk criteria
within the priority system and, thus, has
generated growing interest in the
appropriateness of the varying
nutritional risk standards used by
States.

QOrganizations outside of the
Department have long been concerned
about WIC nutritional risk criteria. The
General Accounting Office (GAO) ina
1979 report (CED-79-55, February 27,
1979), noted significant variation in
nutritional risk criteria among States,
creating the potential for unequal
program access based on geographic
residence. In a subsequent report,
{(RCED-85-105, September 27, 1985), the
GAO recommended that the Department
develop uniform nutritional risk
standards in order to direct program
resources more effectively. The National
Advisory Council on Maternal, Infant
and Fetal Nutrition included in its 1986
report to Congress the recommendation
that, in order to address the concern of
equitable risk criteria between States,
the Department issue guidance to State
agencies for use in the development and
evaluation of criteria, The Department
has also received written comments
from members of the public expressing
various concerns about WIC nutritional
risk standards. ‘

These events focused Departmental
attention on the issue of WIC nutritional
risk criteria and the potential impact of
inappropriate criteria on the overall
effectiveness and integrity of the
Program. First, it is questionable
whether some State agency criteria (e.g.,
child of a physically handicapped parent
or foster child) fall within a reascnable
interpretation of the legislative
definition of nutritional risk. The use of
criteria for which the link to a health

risk is dubious also contradicts-the

legislative purpose of the program. In

-addition, the variation among State -
_agencies in criteria and the variation in

the numerical values in which criteria

" are expressed result in unequal program

access depending on an applicant’s
State of residence. Finally, the use of

.criteria based on varying numerical
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values and the inappropriate placement
of criteria within the priority system .
(such as the placement of dietary
criteria in the top priorities) could
render the priority system and the
targeting of benefits ineffective., This
concern took on added significance with -
the implementation of WIC funding
formulae which award incremental
program funds to State agencies based
on participation levels in the higher
priorities.

The Department raised some of these

issues at the 1985 meeting of the
National Association of WIC Directors,
and the tOplC has received considerable
attention since then. In November 1987
the Department announced to State
agencies its intention to review
nutritional risk criteria in Fiscal Year
1990 State Plans, and to determine what,
if any, Federal action was appropriate.
In 1989, the Department undertogk a .
comparison of values for widely used
criteria in Fiscal Year 1986 and 1989
State Plans. The Department also issued
as guidance a set of standards for use in
evaluating the reasonableness of
nutritional risk criteria. These actions -
were intended to focus attention on the
importance of appropriate criteria and
numerical values for criteria and to
encourage States to examine their
nutritional risk standards.

The appropriateness of nutritional risk
criteria continues to be an issue of major
interest to the WIC community and
great significance to the future direction
of the program. Accordingly, Congress
mandated, in section 123(b) of Public
Law 101-147, that the Department, in
consultation with State and local agency
directors and other nutrition experts,
conduct a review of the relationship
between nutritional risk criteria and the
participant priority system in the WIC
Program. The legislation directs the
Department to consider the preventive
nature of the program and to examine
risks to categorically eligible persons,
especially pregnant women, from
conditions.such as homelessness,
mental illness and conditions that pose
barriers to the receipt of prenatal care
and that may increase the probability of
adverse pregnancy outcomes or other
adverse effects on health,

The Department believes that its
consideration of these important and
complex issues will benefit greatly from
public participation and welcomes the
opportunity to obtain input from all

segments of the WIC community, as well.

as other informed, concerned members
of the public. Further, the Department
wishes to ensure that the review
provides for the open and equitable
consideration of these issues. The

procedure which the Department has
established for conducting this review is
designed to provide the broadest
possible base for public input, to include
access to technical expertise from
independent, credible entities, and to
permit consideration of pertinent issues
by a knowledgeable forum which is
broadly representative of the WIC
community.

Review Procedure

Specifically, the Department plans to
enlist independent, technical experts to

review comments submitted in response .

to this Notice and to develop technical
papers summarizing and assessing this
input. These papers will be presented

y for consideration to the National
Advisory Council on Maternal, Infant
and Fetal Nutrition (NAC), established
by section 14 of Public Law 94-105
(sectlon 17(k)(1) of the CNA) to consider
issues relevant to the WIC Program and
to'make recommendations to the
President and Congress. The NAC -
consists of 24 members (including State
and local health officials and WIC
Program administrators from a variety
of agencies, physicians and program
participants) who share a common
interest in and knowledge of the WIC

Program. The Council's consideration of

- these issues will be included in the
Department’s report to Congress. This
report, in turn, may influence future
legislative action by Congress with
regard to the WIC Program and/or *
regulatory action by the Department.
Any program regulations issued by the
Department as a result of this review
would be published as proposals for
public comment prior to the
promulgation of a final rulemaking.

In keeping with the directives of
Public Law 101-147, the Department is
publishing this notice to solicit
comments from interested members of
the public, especially State and local
agency WIC directors and nutrition
experts, on issues proposed for
consideration. Commenters are
encouraged to propose additional issues
for consideration within the scope of
this review.’

Review Parameters/Considerations

Commenters should understand that
unless it is amended by Congress, the
current definition of “nutritional risk”
established by the CNA sets the
legislative parameters within which all
nutritional risk criteria for WIC Program

" eligibility must fall. Although the
legislative mandate for this review does
not expressly address a reconsideration
of this legislative definition, it does
direct the Department to examine the
possibility of risks from conditions (such

as homelessness and mental illness)
which, in the Department’s ]udgement

« fall outside these parameters. In

response to this directive, the
Department wishes to clamfy that, for
the purposes of this review, commenters
need not restrict their responses to
positions that are fully and '
unequivocally in accord with the
legislative definition of nutritional risk .
in order.to be considered. However,
commenters are asked to indicate.
whether they believe that specific
criteria they address are encompassd by -
the legislative definition and, if not,
whether and how the definition should
be amended to include them. .

In developing responses to this notice,
commenters should also consider the
practicality of their recommendations
with regard to the WIC clinic setting.
For example, criteria should be readily
implementable in the WIC clinic in a
limited period of time and without the
need for prohibitively expensive
laboratory testing or equipment. Given
the critical impact of nutritional risk
criteria on WIC Program eligibility and
local agency procedures, commenters
should weigh carefully the potential
effects of their recommendations on the
overall administration of the program
and the delivery of benefits. In addition,
the Department encourages comimenters
to submit responses with the following-.
specific considerations (discussed--
elsewhere in this Notice) in mind: (1)
The potential impact on the priority.
system and the targeting of benefits to
those at greatest risk; (2) the program’s
role as an adjunct to health care; and (3)

.the equitable delivery of benefits to

program applicants.

‘Review Issues

The Department carefully considered
how best to present the issues in this
Notice. Attempts to provide background
information specific to each issue
inevitably resulted in issue descriptions
which could bias responses. The
Department believes that Congress .
intended this review to benefit from the
broadest possible scope of public input

. with minimal Departmental direction.

Therefore, the issues proposed for
consideration are broadly stated
without Departmental comment. Within
the context of these broad issues,
commenters are encouraged to state
their responses as specifically as
possible, including justifications in
terms of scientific validity and
appropriateness for implementation in
the WIC clinic setting. Simple
expressions of opinion or statements of
position, without benefit of a clearly -

- stated rationale based on scientific
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evidence, would be of little use to the
Department in the consideration of such
critical issues.

Each of the issues presented below is
numbered. In order to ensure that
comments receive full and appropriate’
consideration, commeters are asked to

.precede each comment with the number

of the issue to which it pertains, and to~
clearly define issues they have chosen
to address which are not listed in this
Notice.

1. Criteria representing detrimental or
abnormal nutritional conditions
detectable by biochemical or
anthropometric measurements or other
documented nutritionally related
medical conditions vary among State

agencies. For example, virtually all State

agencies recognize iron-deficiency
anemia as a nutritional risk criterion;
however, the hematocrit levels at which
anemia is established vary among
States. What information should the
Department consider relative to the
issue of variation among States’ mtena
and values?

2. What type and extent of .
documentation should be required in

support of appropriateness of nutritional

risk criteria which represents
nutritionally related medical conditions?

3. Nutritional risks may be
demonstrated by dieatry deficiencies
that impair or endanger health. How, if
at all, should regulations be revised to
more specifically describe the
methodology to be used for assessing
dietary risk? What method(s) is most
appropriate and why?

4. What limitation, if any, would be
appropriate for the number of times that
inadequate diet may be used
consecutively as the basis for
certification?

5. What are the implications for WIC
Program services of {(a) limiting Priorities
IV and V to dietary deficiencies or {b)
including non-dietary criteria in
Priorities IV and V that do not merit
inclusion as criteria in Priorities I.and
HI? In non-dietary criteria should be
included in the lower priorities, which
criteria should be considered?

6. Certain conditions, though not in
and of themselves manifestations of
nutritionally related medical conditions,
may predispose persons to inadeguate
nutritional patterns or nutritionally
related medical conditions. What
., scientific documentation established the

- validity of a criterion as a predisposing
condition?

7. What is the appropnate priority
level(s) for predisposing conditions dnd
why?

8. What evidence exists to support or :

contraindicate limiting criteria for
predisposing conditions to those

conditions that have a direct casual /ink
to inadequate nutritional patterns or
nutritionally related medical conditions?

9. What evidence exists to support or
‘contraindicate the inclusion of
conditions which may co-occur with, but
are not casually related to, inadequate
nutritional patterns or nutritionally
related medical conditions as criteria for
predisposing conditions?

10. How, if at all, should regulations
be revised to more clearly define WIC's
role in preventing the occurence of
health problems?

11. What evidence demonstrates that
criteria which fall within the current
legislative definition of “nutritional risk™
are inadequate for assessing nutritional
risk among persons who are subject to
certain sociodemographic conditions

-such as homelessness?

- 12. What evidence demonstrates that
criteria which fall within the current
legislative definition of “nutritional risk”
are inadequate for assessing nutritional

- risk among persons with conditions such

as mental illness or blindness?

13. What special accommodations, if
any, would be appropriate in terms of
determination of nutritional risk for
pregnant applicants?

Dated: September 10, 1890.

Betty Jo Nelsen,

Administrator,

[FR Doc. 90-21716 Filed 9-13-90; 8:45 am]
BILLING CODE 3410-30-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. S0-NM-155-AD}

Airworthiness Directives; ficDonnell
Douglas Model DC-9 Series and Model
DC-3-80 Serles Airplanes Equipped
With BFGoodrich, Aircraft Evaluation
Systems (Formerly Sargent Industries,
Pico Division; Formerly Fico , Inc.)
Evacuation Slides, P/N 14331

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTiON: Notice of Proposed Rulemaking
(NPRM).

sumnaRy: This notice proposes to adopt
a new airworthiness directive {AD),
applicable to McDonnell Douglas Model
DG-9 series .and DC-9-80 series
airplanes equipped with certain

' .BFGoodrich evacuation slides, which

would require installation of a new girt
bar flap and firing line, and modification
of the valise. This proposal is prompted
by reports of incidents of in-flight
inflations. This condition, if not

corrected, could obstruct and hinder the
emergency evacuation of the au'plane.
and could result in injuries to
passengers and crew.

DATES: Comments must be recewed no-

'

. later than November 5, 1990.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest -
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 80-NM-
156-AD, 1601 Lind Avenue SW., Renton,
Washingten 98055-4056. The applicabie
service information may be obtained
from the BFGoodrich Company, Aircraft
Evacuation Systems, 3414 South 5th
Stréet, Phoenix, Arizona 85040. This

. information may be examined at the

FAA, Northwest Mountain Region,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington;
or at the Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Andrew Gfrerer, Aerospace
Engineer, Los Angeles Aircraft
Certification Office, Systems and
Equipment Branch, ANM-131L, FAA,
‘Transport Airplane Directorate, 3229
East Spring Street, Long Beach,
California 90806-2425; telephone {213)
988-5338.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitied in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
conloined in this Notice may be changed
in light of the comments received.
Comments are specifically invited on
the overall regulatery, economic,
environm=ntal, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA{public contact,
concerned with the substance of this

- propnsal, will be filed in the Rules

Docket.

Commenters wishing hhe FAA to
acknowledge receipt of their comments
submitted in response to this Notice

- must submit a self-addressed, stamped

post card on which the fellowing
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statement is made: “Comments to
Docket Number 80-NM-156-AD." The
post card will be date/time stamped and
returned to the commenter. :

" Discussion

The manufacturer and four operators
of McDonnell Douglas Model DC-9 .
series airplanes have reported six -
incidents of BFGoodrich P/N 11331-( )
evacuation slides inflating during flight.
These incidents were caused by the
galley service cart inadvertently
snagging the firing line of the service
door evacuation slide. This condition, if
not corrected, can result in injuries to
the passengers and crew near the area
where the slide inflated, cause an
obstruction of the aircraft aisle, and
hinder an emergency evacuation should
the slide be needed during an :
emergency evacuation of the airplane.

Since these same evacuation slides
may be installed on Model DC-9-80
series airplanes, this problem may exist
on those airplane models as well. _

The FAA has reviewed and approved
BFGoodrich, Aircraft Evacuation
Systems Service Bulletin 11331-25-226,
Revision 1, dated July 16, 1990, which
describes procedures for installing a
new girt bar flap and firing line, and
- modifying the valise. The firing line is
routed between the girt layers and the
excess firing line is stowed inside a
modified valise by use of a velcro
retainer.

Since this condition is likely to exist
on other airplanes of this same type
design, an AD is proposed which would
require modification of the BFGoodrich
slides in accordance with the service
bulletin previously described.

There are approximately 3,150 slides
of the affected design installed on
McDonnell Douglas Model DC-9 series
and DC-9-80 series airplanes in the
worldwide fleet. It is estimated that
1,600 slides installed on airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 2.65
manhours per slide to accomplish the
required actions, and that the average
Jabor cost would be $40 per manhour.
The cost of parts to accomplish this
modification is estimated to be $354 per
slide. Based on these figures, the total
cost impact of the AD on U.S. operators
is estimated to be $738,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national goverfiment and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism

. implications to warrant the preparation

of a Federalism Assessment.
-~ For'the reasons discussed above, 1

- certify that this proposed regulation (1)

is not a “major rule” under Executive -
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies .
and Procedures (44 FR 11034, February

" 26, 1979); and (3) if promulgated, will not

have.a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

" A copy of the draft evaluation prepared

for this action is contained in the
regulatory docket. A copy of it may be -
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration

" proposes to amend 14 CFR part 39 of the

Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 1354(a), 1421 and 1423;

49 U.S.C. 108(g) {Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89,

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

McDonnell Douglas Corporation: Apphes to
Model DC-9 series and DC~9-80 series

_.airplanes, equipped with BFGoodrich,

Aircraft Evacuation Systems {formerly
Sargent Industries, Pico Division;
formerly Pico Inc.) evacuation slides,
P/N 11331, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To prevent obstruction and hindrance with

the emergency evacuation of the aircraft and *

possible injuries to the passengers and the
crew, accomplish the following: :

A. Within 18 months after the effective
date of this AD, accomplish the modification
of the evacuation slides in accordance with
Section 2, Accomplishment Instructions, of
BFGoodrich Service Bulletin 11331-25-226,
Revision 1, dated July 16, 1990.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note.—The request should be submitted
directly to the Manager, Los Angeles ACO,
and a copy sent to the cognizant FAA
Principal Inspector (Pl). The PI will then
forward comments or concurrence to the Los
Angeles ACO.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents-from the
manufacturer may obtain copies upon
request to The BFGoodrich Company,
Aircraft Evacuation Systems, 3414 South

" 5th Street, Phoenix, Arizona 85040.

Thesé documents may be examined at
the FAA, Northwest Mountain Region, " -
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington;
or at the Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California. -
Issued in Renton, Washington, on
September 5, 1990.
Leroy A. Keith,

Manager, Transport Airplane Dlrectorat('
Aircraft Certification Service.

[FR Doc. 90-21681 Filed 8-13-90; 8:45 am]

- BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 90-NM-155-AD_]

AirWérthiness' Directives; Boeing
Model 757 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemakmg
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD),
applicable to certain Boeing Model 757
series airplanes, which would require
modification of the number 3 left and
right emergency exit doors. This
proposal is prompted by reports of doors
becoming jammed during attempted
operation. This condition, if not
corrected, could result in a reduced
passénger evacuation capablixly durmg
an emergency.

DATES: Comments must be received no -
later than November 5, 1990.

ADDRESSES: Send comments on the .
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-
155-AD, 1601 Lind Avenue SW., Renton
Washington 98055-4056. The applicable
service information may be obtained
from Boeing Commercial Airplane
Group; P.O. Box 3707, Seattle,
Washington 98124. This information
may-be examined at the FAA,. .
Northwest Mountain Region, Transport
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Airplane Dlrectorate, 1601 Lind Avenue
SW., Renton, Washington. .

FOR FURTHER INFORMATION CONTACT:
Mr. Terrell W. Rees, Seattle Aircraft :
Certification Office, Airframe Branch, . -
ANM-1208S; telephone (206) 227-2785. .
Mailing address: FAA, Northwest ;
Mountain Region, Transport Au'plane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory-docket
number and be submitted in duplicate to
the address specified above. All :
communications received on or before
the closing date for comments specified
above will be considered by the '
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on -
the overall regulatory, economic,
environmental, and energy aspects of-
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA /public contact,
concerned with the substance of this
.proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this:Notice
must submit a self-addressed, stamped
post card on which the following -
statement is made: *Comments to
Docket Number 90-NM-155-AD."” The
post card will be date/time stamped. and
returned to the commenter.

Discussion

There have been two in-service
reports of the number 3 emergency exit
doors on Boeing Model 757 series
airplanes jamming during attempted
operation for maintenance or testing.
The jams are due to design and
installation problems associated with -
the interfacing of the door catch
assembly and panel assembly. This
condition, if not corrected, could result
in reduced passenger evacuation -
capability during an emergency.

The FAA has reviewed and approved
Boeing Service Bulletin 757-25-0061,
Revision 1, dated June 9, 1988, and
Revision 2, dated June 29, 1989, both of
which describe procedures for replacing
the door catch assembly support with

redesigned parts that ehmmate the’
potential interference. .

Since this condmon is likely to exxst
or develop on other airplanes of this’

. same type design, an AD is proposed -

~ which would require modification of the
_ affected emergency exit doors in

. accordance with the service bulletin

previously described.

There are approximately 113 Model
757 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 59 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 3

manhours per airplane to accomplish the

required actions, and that the average
labor cost would be $40 per manhaur.
The cost of required parts is estimated
to be $95.20 per airplane (two -
modification kits per airplane at $47.60
per kit). Based on these figures, the total
cost impact of the AD on U.S. operators
is estimated to be-$12,696.80.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the -

. various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal

would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1}
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February

. 26, 1979); and (3) if promulgated, will not’

have a significant economic impact,
positive or negative, on a substantial
number of small entities under the -
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be |
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration .
proposes to amend 14 CFR part 39 of the
Federal Aviation Re‘g‘ulations as follows:

PART 39—[AMENDED]

- 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(8) 1421 and 1423
49 U.S.C. 106{g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89. * ~

§39.13 [Amended]

2. Section 39.13 is amended by add.ing‘
the following new mrworthmess

" directive:

Boeing: Applies to Boemg Model 757 series
airplanes, as listed in Boeing Service
Bulletin 757-25-0061, Revision 2, dated
June 29, 1989, certificated in any
category. Compliance required within 60
days after the effective date of this AD,
unless previously accomplished.

To reduce the potential for jamming of the
number 3 left and right emergency exit doors,-
accomplish the following:

A. Modify emergency exit: doors by
replacing the:door catch assembly support in

" accordance with Boeing Service Bulletin 757—
.25-0061, Revision 1, dated June 9, 1988, or

Revision 2, dated June 29, 1989.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office {ACO]},
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and &
copy sent to the cognizant FAA Principal
Inspector (PI). The PI will then forward
comments or concurrence to the Seattle ACO.

C. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

Issued in Renton, Washington, on
September 5, 1990. -

Leroy A. Keith,

Manager. Transport Airplane Directorate,
Aircraft Certification Service.

" [FR Doc. 90-21682 Filed 9-13-90; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR

Bureau of Indian Aﬂalrs

. .25 CFR Part 286

RIN 1076-AAS5

Indlan Business’ Dévelopment Program

AGENCY: Bureau of Indian Affalrs.
Interior.
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ACTION: Proposed rule..

SUMMARY: Since 1983, the Bureau of
Indian Affairs has been requiring
applicants for Indian business
development grants te provide matching
funds amounting to not less than 75
percent of the cost of an economic
enterprise. This requirement.has never
been included in regulations. 25 CFR
part 286 is being revised to correct this
omission:

DATES: Comments must be received on
or before Qctober 15; 1990.

ADDRESSES: Mail or hand deliver
comments to the Deputy to the Assistant
Secretary—Indian Affairs (Trust and
Economic Development). Attention:
Division of Financial Assistance, Room
4060 MIB, Bureau of Indian Affairs,.
Department of the Interior, 18th. & C.
Street, NW., Washington, DC 20240.
FOR FURTHER INFORMATION.CONTACT:.
Richard K. Nephew, Division of
Financial Assistance, Bureaw of Indian
Affairs, telephone (202) 208-3657.
SUPPLEMENTARY INFORMATION: This
proposed revision:is published in
exercise of autherity delegated by the.
Secretary of the Interior to the: Assistant
Secretary—Indian Affairs.by 209 DM 8.
The. policy of the Department of the.
Interior is, whenever practical, to afford
the public an opportunity to participate
in the rulemaking process. Aecordingly,
interested persons may submit writtenr
comments regarding. this proposed
revision. to the locations identified in the
ADDRESSES. section of this preamble.
Proposed amendments. to.25 CFR part.
286, regulating the Indian Business.
Development Program. {IBDP}, were
published June: 26,1989, for public
comment.

The Bureau of Indian Affairs (BIA):
has required applicants to provide-at
least 75 percent. of necessary financing
since appropriations for IBDP were
reauthorized in 1984. From 1983 to 1985,
the BIA administered a similar business
development grant program called
Special Grants for Econmic
Development (25 CFR part 278) under
authority of the Snyder Acf. The IBDP
supplants that program. Part 278
required 75 percent of project costs. from
non-Federal sources. Since 1983, we
have been requiring 75 percent matching
funds and this revision is to reflect that
requirement.

This revision does not constitute a
major Federal action since itis
estimated the program regulated by this
part will have no more than a $50
million gress annual effect on the
National economy. It will not
significantly affeet the quality of the:
environment and no detailed statement

is required pursuant to the National
Environmental Policy Act of 1969.

The Department of the:Interior has.
determined that this document is not a
major rule under E.O. 12291 and certifies:
that this document will not have a
significant economic effect o a
substantial number of small enfities:
under the Regulatory Flexibility Act (5
U.S.C. 601 et.seq.).

The collections. of information
contained in this rule-have been
approved by the Office of Management
and Budget as required by 44 U.S.C. 3501
et seq. The OMB clearance number
assigned is 1076-0093. Public reporting
burden for this collection of information
is estimated to average 45 minutes per
response; including the time for-
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments

- regarding this burden estimate or any,

other aspect of this collection of
information; including suggestions for
reducing the burden, to the Information
Collection Clearance Officer, Bureau of
Indian Affairs, Mailstop 337-SIB, 1849 C
Street, NW., Washington, DC 20245; and

- the Office of Information and Regulatory

Affairs, Office of Management and.
Budget, Washington, DC 20503.

The primary author of this. document
is Richard K. Nephew,.Division. of
Financial Assistance, Bureau.of Indian
Affairs: telephone. (202) 308-3657.

List of Subjects in 25 CFR Part 286

Grant programs—business; Indian-—
business. and finance..

For the reasons. set out in the
Preamble, part 286 of title 25, chapter'L
of the Code of Federal Regulation is.
proposed to.he. amended as set forth:
below.

PART 286—{AMENDED}.

1. The authority citation for part 286
continues to read as follows:

Authority: 25 U.S.C. 1524.

2. Section 286.17(b) is revised to read
as follows:

§286.17 Grant limitations and
requirements.

* ok kR K

- {b) A grant may be made only to.an
applicant who is able to obtain at least
75 percent of the necessary financing
from other sources.

* ok ek ok

Dated: July 24,.1980.. .
Patrick A. Hayes,
Acting Assistant S'ecretazy———lndlan Aﬂ’a}m»

(FR Doc: 90-21572 Fitedi9-13-90; 8:45'am] -
BILL'NG CODE 4310—02—'0 .

DEPARfMENT- OF THE TREASURY'
internal Revenue Service

26 CFR Part.1

[EE-49-90%

RIN 1545-A056

Nondiscrimination Requirements for

. Qualified Plans; Application of Average

Benefit Percentage: Test to ESOPs

AGENCY: Internal Revenue Service,
Treasury. .

ACTION: Notice of proposed: rulemakmg

SUMMARY: This document contains
amendments to.two.sets of previously
proposed: reg,lil"afions. The amendments
to the first set revise and amplify certain
rules under-the nondiscrimination
requirements. for qualified retirement
plans under section 401{a)(4) of the
Internal Revenue-Code. The
amendments to the second set-change
the rules governing the application of
the average benefit percentage test
under section 410(hJ of the Cade to
employee stock ownership plans. In
addition to reflecting changes made by -
the Tax Reform Act of 1986 (TRA "86),
these proposed regulations-interpret:the
sectiom 401(a}{4) requirement that.
contributions or benefits provided under
a tax-qualified retirement plan not
discriminate-in favor of highly
compensated employees and the related
sectionr410{b) minimum coverage
requirements. These regulations will
provide the public with guidance-
necessary to comply with the law-and
will affect sponsors of and participants
in tax-qualified retirement plans.

DATES: Written comments must be
received by November 13, 1990.

ADDRESSES:Send comments to: Internal
Revenue Service, P.O. Box 7604,. Ben
Franklin Station, Atin: CC:CORPE:R
(EE-49-90), Room 4429, Washingtom,. DC
20044. I the alternative; to ensure:
timely receipt by the Service, comments
can be hand-delivered: to: Internal
Revenue Service; Attm:. CC:CORET:R. .
(EE-49-90), Roomr 4429;. 1111 Constitution
Avenue: NW., Washington, D€ 20224
FOR FURTHER INFORMATION CONTACT:
Rebecca Wilson and David Munroe at
202-377-9372 (not & toll-free-number},
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SUPPLEMENTARY INFORMATION:
Statutory Authority

This document contains amendments
of previously proposed regulations
under sections 401(a)(4), 401(a)(5), 401(}),
and 410(b) of the Internal Revenue Code.
These regulations and amendments are
proposed to conform the regulations to
sections 1111, 1112(a), and 1114 of TRA
'86. These regulations are to be issued
under the authority contained in
sections 401{a}(4), 401(1}, 410(b), and
7805 of the Code.

Amendments to Certain
Nondiscrimination Rules

On May 14, 1990, the Treasury
Department and the Internal Revenue
Service published proposed
comprehensive nondiscrimination
regulations for qualified plans under
section 401(a){4) and certain other
related Code sections. Since publication,
the Treasury and the Service have
received many comments and have
continued to analyze the proposed
regulations to ensure that they function
as intended. In the course of this
ongoing review, the Treasury and the
Service have become aware of certain
issues on which immediate guidance
would be helpful. This document
therefore amends proposed
§§ 1.401(a)(4)-2, 1.401(a)(4)-3, and
1.401(a)(4)-9 published on May 14, 1990
(55 FR 19987), and proposed § 1.401(1)-3
published on November 15, 1988 (54 FR
45917), and amended on May 14, 1990
(55 FR 19947), to clarify and amplify
certain nondiscrimination rules under
those sections of the proposed
regulations. The Treasury and the
Service are still evaluating comments
received on additional aspects of the
proposed regulations. Therefore, no
inference should be drawn from the fact
that an issue is not addressed in this
document or from the fact that only
certain aspects of an issue are
addressed.

1. Use of safe harbors not precluded by
certain plan provisions

The proposed regulations published
May 14, 1990, provide two safe harbors
for defined contribution plans with
uniform formulas and three safe harbors
for defined benefit plans with uniform
formulas. These safe harbors can be
used to establish nondiscrimination with
respect to the amount of contributions or
benefits. In response to numerous
inquiries, this document clarifies that
many common plan provisions, such as
limits on compensation or service taken
into account, do not prevent use of the
safe harbors.

2. Sufe harbor for defined contribution
plans with a uniform formula weighted
for age or service

Proposed regulations § 1.401(a}{4)~
2(b)(3) provides a safe harber for
defined contribution plans with a
uniform allocation formula weighted for
age or service. Under the safe harbor,
the dollar amount of allocations may
vary solely on account of compensation,
age, years of service, or years of plan
participation. This document inakes
clear that a common feature of such
plans—weighing allocations by whole
increments of compensation—is
permissible under the safe harbor. In
line with the traditional design of these
plans, compensation can be taken into
account in uniform increments of up to
$200, with the same weight assigned to
every increment. Of course, an
employee’s actual compensation must
be used to determine average allocation
rates under the second prong of the safe
harbor.

3. Safe harbor for unit credit formula

. using fractional rule accrual

A number of commentators suggested
amending proposed § 1.401(a)(4)-

3{b)(2){iv) which provides a safe harbor

for defined benefit plans with uniform
unit credit formulas under which
benefits accrue under the fractional
accrual rule. Under the safe harbor, no
employee can accrue in any 1 year more
than 133% percent: of the benefit that
any other employee can accrue,
disregarding employees with projected
service in excess of 40 years. Because an
employee who accrues the maximum
benefit over 40 years accrues it at a rate
of 2.5 percent annually, no other
employee can accrue the maximum
benefit at a rate of more than 3.33
percent annually (133Y% percent of 2.5
percent) over 30 years. In contrast,
under the flat benefit plan safe harbor, -
the maximum benefit can be accrued
over 25 years. Commentators suggested
that these two safe harbors be made
parallel. In response to these comments,
the proposed regulations have been
amended to permit an employer to
disregard employees with years of
projected service in excess of 33 years
in determining whether the plan satisfies
this requirement of the safe harbor. This
permits the maximum benefit for plans
using the unit credit fractional rule safe
harbor to be accrued over no less than
25 years, as is the case with plans using
the flat benefit safe harbor.

Of course, an integrated plan that
uses the unit credit fractional rule safe
harbor must still satisfy section 401(1) in
form, including the uniformity
requirement under section 401(}). A unit

credit fractional accrual plan, like a flat
benefit fractional accrual plan, would
violate the uniformity requirement under
section 401(l) unless the maximum
benefit is accrued over a period of at
least 35 years.

4. Grouping of allocation or accrual
rates

In response to a number of inquiries,
this document clarifies the operation of
the grouping rules for allocation and
accrual rates under proposed
§§ 1.401{a)(4)~2(c)(5) and 1.401(a)(4)-
3(c)(3)(v). The effect of the amendments
is to clarify the intended flexibility
available to employers applying the
grouping rules. :

5. Compensation for the plan year

Under the proposed regulations,
compensation for the entire plan year is
taken into account in determining
whether a defined coniribution plan
satisfies section 401{a)(4) with respect to
the amount of contributions. A number
of commentators have suggested that, in
the case of defined contribution plans, it
is consistent with the principle of
nondiscrimination to measure
compensation by reference to the
portion of the plan year during which an
employee is a plan participant. The
Treasury and the Service agree. This
document therefore amends the
proposed regulations to implement this
suggestion.

‘Under the proposed regulations, in
determining whether a defined benefit
plan satisfies section 401(a)(4) with
respect to the amount of benefits,
compensation must generally be based
on the plan year. Alternatively,
compensation can be based on any
consecutive period of at least 12 months
(36 months in the case of a plan using
the special compensation rule in
§ 1.401(a)(4)-3(f)(2)), provided the period
over which compensation is determined
ends within the plan year being tested.
A number of commentators have asked
whether the requirement that the period

‘end within the plan year precludes the

use of a final average pay formula that
determines an employee’s accrual based
on the employee’s highest compensation
over a specified number of years if those
years do not end within the plan year
being tested. This document clarifies the
proposed regulations to provide
specifically that a final average pay plan
may use an employee's highest average
compensation for a specified period
even if that period does not end within
the current plan year. This rule for final
average pay plans is only available if
the specified period in which the highest
compensation is determined includes at
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least 36 consecutive months and
compensation for-a period ending within -
the current plan yearis considered in
determining the employee's highest paid
period. .

This document also modifies
§ 1.401(a)(4)-3(f)(2) to provide that a
career average plan that bases amr
empioyee's total benefit on.
compensation for a period of at Jeast 36
consecutive months (or the employee's
period of employment, if shorter) will
satisfy the requirements of that section
even if the plan.determines an.
employee's benefit based on each year
of service.separately, using
compensation separately calculated for
each year, and sums the benefit for each
year to determine the total retirement
benefit.

6. Calculating, restructuring, and testing
most valuable accruaf rates

In orderto establish
nondiscrimination in.the amount of
benefits, the: proposed regulations
require a defined benefit plan not using
a.safe harbor to.demonstrate that no
highly compensated employee has a.
most valuable accrual rate that éxceeds
that of any nonhighly compensated
employee in the plan. Many
commentators have pointed out the
difficulty some plans have in satisfying
this requirement.

A number of factors contribute to this.
difficulty. First, in contrast to normal
accrual rates, most valuable:accrual
rates are especially sensitive to
differences in the demographic
characteristics of individua! employees.
Second, the mamner in whick mast
valuable accrual rates are calevlated—
particularly wader the annval method—
tends to acrentuate these differences.
Third, under the proposed regulations, a .
plan cannot be restructured o the basis
of most valuable accrual rates. Finally.
if the plan is. alse tested for normral
accrual rates and is restructured under
the rate segment method, difficulties
may be experienced when segments. of
the most valuable accrual rate are:
allacated ta corresponding segments of
the normal accrual rate..

Some of these difficulties stem from
the use in the proposed regulations.of
the actuarial metheds employed.in Rev.
Rul. 81-202, 1981-2 C.B. 93, and from the
interaction of those actuarial methods
with aspects. of the: proposed regulations
that are entirely new. These issues. are
under active review by the Treasury and
the Service, and both agencies . are
committed to their prompt resolution:

This: document containg several -
changes that affect the: calculation,
restructuring, and testing of most
valuable acereal rates..First,, the:

proposed regulations are amended-te:
permit a plan to freeze an:employee’s:
highest most valuable accrual rate:for
testing purposes. This modification is
designed to prevent the decrease-iran
employee's most valuable accrual rate
that otherwise occurs after the employee
passes the:age at wirich the: maxinrum:
subsidy is provided under the-plamn..
Second, the annual method is:amended
to prevent decreases in the most
valuable: accrual rate: from resulting.in
negative rates of ascrual. Third,. as
discussed in greater detail helow, the:
restructuring.rules are amended. to
permit restructuring on: the basis. of most:
valuable:accrual rates and to permit
sequential restructuring of normal and.
most valuable accrual rates.

The. Treasury and the: Service:
acknowledge that these améndments
may not provide a camplete: solution: te
the difficulties described. gbiave. The
agencies are: therefore considering mare
comprehensive approaches to resolving
these issues. Comments from interested

‘taxpayers on these issues are welcomed.

7. Restructuring generally

The proposed regulations permit plans
to be restructured inte component plans
that separately satisfy sections: 401(a)(4)
and 410{b).. These rules are intended. to
permit employers tc provide: bemefits
under one plan that previously could
have been provided ouly under midfiple
plans. The- Treasury and the Service:
have determined that certaim limitations.
in the proposed regulations on the: use: of
restructuring are not necessary to
accomplish: this purpose and have:
therefore amended: the propased.
regulations to permit greater flexdibility
in restructuring irr the manmer described
below. These amendments: generally
allow plans to be restructured: undex
either of the two rate-based methads by
reference: to emplayees’ most valuable:
retirement benefits. (while retaining the-
existing restructuring alternatives based
on normal retirement benefits),.and to
allow sequential restructuring using the
same or; in certair cases,. a differernt
method.. They dornot permit inconsistent.
restructuring, under whiclr different.
component plans. are: created depending:
on whicle benrefits are being tested.
Although seme commentators have
requested this rule; it is not compatible:
witlr the: purposes. of restructuring noted:
above..

The first amendment permits plans to.
be restructured. on the basis of either
normal or most valuable accrual or
allocation rates: under-the: total rates: and
rate segments methods. As. originally
issued, the proposed regulations require
that the total rates and rate segments
methods be applied only on the basis of

normal accrual or allocation rates. This
limitation may present a prablem in
those cases where the restructured plan
must satisfy section 401{a}{4} with
respect to bath normal and most
valuable:accroal orallocation rates.
Under defined benefit plans with.
features sucl as subsidized: early
retirement;, a variety of mrost valuable:
accrual rates is generally associated
with each level of normal acerual rates..
The first amendment therefare lifts the
prohibitiore onr applying the-tatal rates
and rate segments methods on the basis
of most valuable accrual or allocation
rates. This amendment alse has the
effect of permitting defined benefit plans
with uniform formulas that are. subject
to testing only on the-basis of most
valuable accrual rates te be restructured
and tested on that same basis..

The second amendment permits.
sequentiak restructuring of plans. As
originally issued, the proposed
regulations. prohibited. more than one
method. of restructuring from being,
applied to a plan irr any one.plan year
and also prohibited any one.of these:
methods frem being applied more. thar
once in that year. This.restriction. made
it difficult to.restructure plans with:
complex benefit structures into
component plans satisfying, section:
401(a)(4), even in.cases where the same -
benefits could have been provided.
through separate plans. that individually
satisfied that section.

For example; an employer could have
two:defined benefit plans, one:covering
empleoyees: at plant X under a safe
harber formula.(Plan. X} and the other
covering employees at plant Y under a:
formula that does. not satisfy any of the.
safe harbors (Plan Y). Under the
proposed regulations the employer could
test Plan X under-the applicable:safe
harbor and at the. same time apply the
total rate. method of restructuring to test
Plan Y under the general rules. If the
two plans were combined, however, the
employer would be forced to apply a
single method of restructuring to the
entire plan and to apply it only ance..
Thus, if the employer used the empleyee:
group method to restructure the plan.
into two component plans, one covering
employees at plant X and the other
covering employees at plant Y, the
employer could take advantage of the
safe harbor for the first component plan,
but would not be able to test the second
component plan using total rate
restructuring. On the other hand, if the
total rate method were used, the
employer would have to apply that.

-method fo the whole.plan and could not

restructure out the first component plan
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under the employee group method to’
take advantage of the safe harbor.

The second amendment therefore
generally permits component plans to be
further restructured to the same extent
as plans or aggregated plans. The
requirements of sections 401(a)(4) and
410(b) are then applied to the smallest
resulting component plans. For example,
the plan described above could first be
restructured into two component plans
covering employees at plants X and Y
respectively using the employee group
method. The first component plan could
then be tested under a safe harbor,
while the second component plan could
be further restructured using the total
rate method. Furthermore, the total rate
method could be applied more than once
to the second component plan, so that, if
the second component plan provided
two levels of normal retirement benefits
and two levels of most valuable
benefits, the plan could be restructured
first on the basis of employees’ normal
accrual rates into two new component
plans providing the same normal
retirement benefits. It could then be
restructured further on the basis of
employees’ most valuable accrual rates
into a total of four new component
plans, each providing the same normal
and most valuable benefits to
employees in that component and each
satisfying the requu‘ements of section
410(b).

As noted above, a number of
commentators have also suggested that
employers be permitted to use different
component plans to satisfy section
401(a}(4) with respect to normal and
most valuable accrual or allocation
rates. Similarly, still different
component plans could be used to test
benefits, rights, and features. The
proposed regulations do not permit
inconsistent restructuring of this type
because it would conflict with the
objective of allowing a plan to be
restructured only into components that
would satisfy section 401(a}{4) if they
were separate plans.

In addition to these amendments, the
Treasury and the Service are
considering a number of other
amendments to the restructuring rules to
make them simpler and easier to apply.
For example, some commentators have
suggested that the rules for allocating
most valuable accrual rates among rate
segments under the rate segments
method need to be clarified. Another
amendment that has been suggested to
lessen complexity in the rate-based
restructuring methods is the elimination
of these methods altogether while, at the
same time, significantly expanding the -
employee group method by eliminating -

certain limitations that currently apply
to it, for example, the commonality
requirement described in section 8 of
this preamble and the reasonableness
prong of the nondiscriminatory
classification test under section 410(b).
Comments are requested on these and
other possible ways to simplify the
restructuring rules.

8. Restructuring plans subject to section
401(k) and {m)

Although the proposed regulations
permit plans subject to section 401 (k)
and (m) to be restructured on the basis
of employee groups, these plans may not
use the total rate or rate segment
methods of restructuring. While the
proposed regulations do not impose
explicit requirements for determining
permissible restructured employee
groups, they do, by necessary inference,
require that restructured employee
groups. share some common attribute
other than that of a similar accrual or
allocation rate. The restriction on the
use of total rate or rate segment
restructuring would be meaningless if
the only common attributes shared by
the employee group were similar accrual
or allocation rates. Other elements of
the restructuring rules also reflect the
fact that the employee groups used
under the employee groups methods
differ from groups of employees with
similar accrual or allocation rates. For
example, although different definitions
of compensation may be used to
determine allocation or accrual rates
within each employee group, the same
definition of compensation must be used
for all employees under the total rates
and rate segments methods. Similarly,
accrual or allocation rates may be
grouped within separate employee
groups, but must be grouped for all
employees before creating component
plans based on total rates or rate
segments.

Common attributes that provide a
basis for employee group restructuring
include, for example, employment at the
same work site or in the same job
classification. Similarly, permissible
common attributes arise where
employees work for the same division or
subsidiary, work for a unit acquired in a
specific merger or acquisition, or have
been hired during a specified period.
Restructuring may alsc be done on the
basis of employee groups whose
common attribute is coverage under the
same contribution or benefit formula. In
contrast, employee classifications that
are based on total rates or rate segments
or are created solely because they
produce results similar to the total rate
or rate segment metheds do not
constitute employee groups. Thus, for

example, the proposed regulations
therefore do not allow plans subject to
section 401 {k) or (m) to be restructured
into two component pians, one of which
consists of employees deferring 5.
percent or more of their compensation
and the other consisting of all other
employees. Similarly, plans cannot be
restructured into components on the
basis of whether employees made
elective deferrals in the current or prior
plan years.

A number of comments have
requested clarification of the
requirement that an employee group
share common attributes. These
comments have led the Treasury and the
Service to consider whether the
employee groups method may contain
inherent uncertainties and may
therefore be difficult to apply. Any.such
uncertainties would cause particular
problems for plans subject to section 401
(k) and (m), which cannot benefit from
the restructuring rules unless they
satisfy the commonality requirement.
The comments also indicate that,
without objective standards, the
employee groups method may provide a
means.to circumvent the actual deferral
and actual contribution percentage tests
and may therefore be inconsistent with
the statutory requirements. applicable to
these plans.

As a result of these comments, the
Treasury and the Service believe that it
may be appropriate to develop more.
objective limits on the ability to
restructure plans subject to section 401
{k) and (m). A number of options are
under consideration, including the
following: (1) Prohibiting restructuring
for plans subject to section 401 (k) or
{m); {2) prohibiting restructuring, but
permitting an employer to disregard
nonhighly compensated employees not
needed to satisfy the 70 percent ratio
test of section 410(b)(1){B), or some
higher level of coverage, in applying the
actual deferral and actual contribution
percentage tests; (3) requiring that
employee groups be designated in
advance in the plan document; and (4)
defining more precisely the employee
groups that can serve as the basis-of
component plans. It is anticipated that
any such changes would also apply to
plans that are restructured. to satisfy the
special age and service safe harbor in
proposed § 1.401(a){4)-2(b}(3) or the
alternative flat benefit safe harbor in
proposed § 1.401(a)(4)-3(b)(4).
Comments are specifically requested on
these and other possible limitations on
plan restructuring.

‘In accordance with the preamble to
the proposed regulations, any new
limitations on restructuring of plans
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subject to section 401 (k) and (m) or
using the safe harbors cited above will
apply only to plan years beginning after
the date of publication of future
regulations. Pending publication of
future regulations, plans subject to
section 401 (k) and (m) and plans using
the cited safe harbors may therefore
continue to be restructured in the
manner provided in the proposed
regulations.

9. Transitional rules for defined benefit
plans

Commentators have expressed
interest in amending plans to satisfy the
requirements of the defined benefit safe
harbors in situations where plan
benefits previously accrued under a
nonuniform formula. In addition,
commentators have requested rules
permitting use of the defined benefit
safe harbors in appropriate situations by
plans with potentially nonuniform
current accruals representing updates of
pre-effective date accrued benefits to
reflect compensation increases.

In response to these concerns, and in
order to facilitate access to the defined
benefit safe harbors, this document
amends the proposed regulations to
provide employers that wish to use safe
harbor testing for existing defined
benefit plans with several transition rule
alternatives. These options, which are
provided in § 1.401 (a}(4)-13(c), include
approaches that freeze pre-effective
date accrued benefits as well as
approaches that disregard potentially
nonuniform current accruals that result
from the wear-away of benefits accrued
under a prior formula or from
compensation increases with respect to
such prior accrued benefits. These
transition rules focus on the imniediate
transition issues faced by plans with
respect to the 1989, 1990 and 1991 plan
years. Consideration is being given to
the extent to which similar ongoing
transition rules should be provided for
subsequent plan amendments.

The same transition rules also apply
for purposes of applying the annual
method of determining accrual rates
under § 1.401(a)(4)-3(c)(3)(i), as
proposed on May 14, 1990. This
modification makes it clear that an
existing defined benefit plan may not
use the annual method to disguise
compensatlion updates of benefits
accrued in prior years under a now
frozen formula in a manner that
discriminates in favor of highly
compensated employees.

Amendments to Minimum Coverage
Requirements

This document also amends proposed
§ 1.410(b)-7 published on May 18, 1989

(54 FR 21457), and § 1.410(b})-5 published
on May 14, 1990 (55 FR 19897), to require
that employee stock ownership plans
("ESOPs") be aggregated with other
qualified plans of an employer in
applying the average benefit percentage
test of section 410(b)(2){A)(ii) (the
“average benefit percentage test”). At
the same time, this document reaffirms
the separate testing requirement for
ESOPs for all other purposes under
section 410(b) as well as for purposes of
section 401{a) (4) and (5). In addition,
this document clarifies the-operation of
the disaggregation rules under proposed
§ 1.410(b)-7 generally.

1. Separate Testing of ESOPs

An ESOP is a qualified stock bonus
plan, or a combination of a qualified
stock bonus plan and a qualified money
purchase pension plan, that is designed
to invest primarily in employer
securities and that meets the other
requirements prescribed in the Code and
regulations for recognition as an ESOP,
The regulatory requirements applicable
to recognition of a plan as an ESOP are
set forth in final regulations under
§ 54.4975-11. These regulations were
proposed in 1976 and finalized in 1977
and 1978,

Section 54.4975-11(e)(1) of the
regulations prohibits an ESOP from
being considered together with any

- other plan for purposes of applying

section 410(b) or section 401(a) (4) and
(5). This scparate testing requirement is
intended to prevent an ESOP, except in
very limited circumstances, from being
aggregated with another plan to
determine whether the employees
covered under the ESOP (or the other
plan} constitute a minimum coverage
group under section 410(b}, or to
determine whether the ESOP (or the
other plan) satisfies the
nondiscrimination requirements of
section 401(a) {4) and (5). Together with
the other rules applicable to ESOPs
(including the prohibition on integration
with social security), the separate
testing requirement furthers the
Congressional purpose of encouraging
widespread employee stock ownership
through ESOPs. See H.R. Rep. No. 1280,
93d Cong., 2d Sess. 313 (1974) -
(Conference Report to the Employee
Retirement Income Security Act of 1974).
In the context of section 410(b), the
separate testing requirement ensures
that an ESOP covers a minimum
coverage group without relying on any
other plan and that other plans cover
minimum coverage groups without
relying on the ESOP. Congress explicitly
endorsed the separate testing
requirement for ESOPs in the
Conference Report to the Tax Reform

Act of 1976. H.R. Rep. No. 1515, 94th
Cong., 2d Sess. 541 (1976).

The prohibition on considering an
ESOP (including a tax credit employee
stock ownership plan described in
section 409 of the Code) with another
plan for purposes of the minimum
coverage rules is reflected in the
proposed regulations under section
410(b) that were published on May 18,
1989. Section 1.410(b)-7(c)(2) provides
that the portion of a plan that is an
ESOP and the portion of the plan that is
not an ESOP are treated as separate
plans for purposes of section 410(b).
Section 1.410(b)-7(e) specifically
provides that ESOPs must separately
satisfy the average benefit percentage
test. Comments received on the
proposed regulations under section
410(b) have questioned whether the.
separate testing requirement should
apply under the average benefit
percentage test in particular and under
section 410(b) in general.

a. Average Benefit Percentage Test

The Treasury and the Service have
reexamined the application of the
separate testing requirement under the
average benefit percentage test in light
of the requirement’s purpose as well as
the statutory language and legislative
history of the average benefit
percentage test. Based on this review,
the Treasury and the.Service have
determined that existing law is best
read as requiring the aggregation-of
ESOPs with all other qualified plans of
the employer in performing the average
benefit percentage test.

Under the law in effect prior to TRA
‘86, section 410(b) required a qualified
plan to cover a group of employees
described in former section 410{(b)(1) (A}
or (B). The tests set forth in those
provisions were known respectively as
the “percentage” test and the
“nondiscriminatory classification” test.
In TRA '86, Congress amended section
410(b) to replace the existing percentage
tests with the percentage and ratio tests
of current section 410(b)(1) (A) and (B)
respectively. The 410(b) regulations
published May 18, 1989, incorporate
these two tests into the ratio percentage
test of proposed § 1.410(b}-2({b}(2). In
addition, Congress required that the
average benefit percentage test be
satisfied in order for a plan to be tested
under the nondiscriminatory
classification test in periods following
the effective date of TRA '86. This latter
requirement is reflected in current
section 410(b)(2). )

The ratio percentage test and the
nondiscriminatory classification test
focus on the group of employees covered
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under a plan and establish minimum
criteria that the group must satisfy. In
contrast, the average benefit percentage
test does not describe a minimum group
of employees that must be covered
under a plan and imposes no direct
restrictions on the group’s composition.
Instead, the test focuses on the relative
level of contributions or benefits
provided to highly and nonhighly
compensated employees under all
qualified plans of the employer. Under
the test, all nonexcludable employees of
the employer are taken into account,
regardless of which plan they are
covered under or, indeed, whether they
are covered under any plan at all.

In this sense, the average benefit
percentage test is not a minimum
coverage test. Rather, as described
above, it is more properly viewed as a
precondition to use of the
nondiscriminatory classification test in
periods following the effective date of
TRA '86. Because the average benefit
percentage test is not a minimum
coverage test, the policy behind the

_separate testing requirement for ESOPs
does not compel extending that
requirement to the average benefit
percentage test.

Furthermore, the statutory language
and the legislative history to TRA '868
are best read as requiring the
aggregation of ESOPs with all other
qualified plans of the employer for:
purposes of the average benefit
percentage test. Section 410(b)(2}(C)
defines the benefit percentage used in
the average benefit percentage test as
the employer-derived contribution or
benefit of an employee under “all
qualified plans maintained by the
employer.” Section 410(b){2)(E) in turn
provides that the term “qualified plan”
includes any plan that meets. the
requirements of section 401(a). In
explaining how benefit percentages are
calculated under the average benefit
percentage test, the. TRA '86 Conference
Report states, “In no case may an
employer disregard any qualified plan in
determining benefit percentages.” H.R.
Rep. No. 841, 99th Cong., 2d Sess. [I414
(1986).

For the reasons set forth above, the.
Treasury and the Service have decided
to reverse the position taken in.the
regulations proposed on May 18, 1988,
and to eliminate the separate testing
requirement for ESOPs for purposes of
the average benefit percentage test.
These proposed regulations therefore
amend proposed § 1.410(b}-7 to provide
that ESOPs must be aggregated with all
other plans of the employer for purposes
of the average benefit percentage test. A
conforming amendment is also made to

the average benefit percentage test
regulations under proposed § 1.410(b)-5.

b. Sections 401(a)(4), 401{a)(5), and
Other Provisions of Section 410(b)

After carefully reviewing the relevant
provisions'in the statute, legislative
history, and regulations, the Treasury
and the Service have determined that
Congress intended the separate testing
requirement to continue to apply for all
purposes under sections 410{b) and
401{a) (4) and (5} other than the average
benefit percentage test. The Conference
Report to TRA '86 indicates that

_ Congress was well aware of the

regulatory prohibition on considering an
ESOP together with another plan for
purposes of the nondiscrimination rules
under sections 410(b) and 401(a) (4) and
(5). See H.R. Rep. No. 841, 99th Cong., 2d
Sess. [1-411 n.1 {1986). Further, nowhere
in the legislative history did Congress
indicate any dissatisfaction with the
separate testing requirement in

§ 54.4975-11(e). Given the earlier
explicit endorsement of the separate
testing requirement in the Conference
Report to the Tax Reform Act of 1976
and the explicit recognition of the
requirement in the Conference Report to
TRA '86, the Treasury and the Service
have concluded that, for purposes other
than the average benefit percentage test,
it would be inconsistent with
Congressional intent to permit an ESOP
to be tested together with another plan
except in the limited circumstances
permitted.under § 54.4975-11(e). Thus,
the proposed regulations under section
410(b) have not been amended to
eliminate the separate testing
requirement for ESOPs under the ratio
percentage and nondiscriminatory
classification tests.

2. Clarification of Disaggregation Rules
Generally

The Treasury and the Servxce have
received inquiries about how the
mandatory disaggregation rules of
proposed § 1.410(b}-7(c) apply to
separate plans. This document clarifies
that the rules apply not only to portions
of the same plan but also to separate
plans. Thus, two or more separate plans
that would be subject to disaggregation
if they were portions of the same plan
cannot be aggregated. An analogous rule
is provided under the mandatory
aggregation rule of proposed § 1.410(b)-
7(e) for purposes of the average benefit
percentage test.

This document also clarifies that the
transition rule in proposed § 1.410(b}-7
(c)(2) provided for an ESOP that is a
portion of a larger plan does not apply
to an ESOP that is a separate plan. The
transition rule was provided solely

because some taxpayers had interpreted
the regulations under § 54.4975-11(e}(1)
as not requiring the disaggregation of an
ESOP that was a portion of a larger plan
from other portions of the same plan. In
contrast, no similar ambiguity existed

" regarding application of the separate

testing requirement under § 54.4975-
11(e)(1) in the case of an ESOP that is a
separate plan. Therefore, no transitional
rule was needed for ESOPs that are
separate plans.

Effective Date

The amended portions of the section
401(a)(4), 401(1), and 410(b) regulations
are proposed to be effective as
previously set forth in the prior notices
of proposed rulemaking to which they
relate. Solely for purposes of the
mandatory aggregation of ESOPs with
other plans of an employer for purposes
of the average benefit percentage test,
employers may choose to test ESOPs
separately under that test for plan years
beginning before January 1, 1991, in
conformity with proposed § 1.410(b}-7(e)
prior to its amendment by this
document.

Consistent with the statement in the
preamble to the proposed regulations
that future regulations that are more
restrictive will be applied prospectively,
employers that meet the reasonable,
good faith requirement of § 1.401(a){4)-
13 for the 1989 and 1990 plan year by
operating theirplans in accordance with
the proposed regulations as published
on May 14, 1990, need not take into
account for those years the transitional
rules provided in proposed § 1.401(a)(4)~
13(c). However, the provisions of
§ 1.401(a)(4)-13(c) are proposed to be
effective for those plans for the first plan
year beginning on or after January 1,
1991..

Reliance on These Proposed Regulations

Taxpayers may rely on these
proposed regulations for guidance
pending issuance of final regulations. If
future regulations are more restrictive,
such guidance will be applied without
retroactive effect.

Special Analyses

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It has.also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
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of the Internal Revenue Code, these
regulations will be submitted to the
Administrator of the Small Business
Administration for comment on their
impact on small business. -

Comments and Public Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably a signed original
. and eight copies) to the Internal
Revenue Service. Written comments
must be received by November 13, 1990.
All comments will be available for
public inspection and copying in their
entirety.

These regulations can be discussed at
. the public hearing concerning
Nondiscrimination Requirements for
Qualified Plans (EE-61-88},

- Miscellaneous Regulations for Qualified
Plans (EE-2290), Minimum Participation
(EE-44-87), and Definition of
Compensation (EE-~129-86) proposed
regulations that were published on May
14, 1990. The public hearing is scheduled
for Wednesday, September 26, 1990, at
10 a.m., and continuing at 10 a.m. each
day, if necessary, on Thursday,
September 27, 1990, and Friday,
September 28, 1990, in the LR.S.
Auditorium, Seventh Floor, 7400
Corridor, Internal Revenue Building,
1111 Constitution Avenue NW.,
Washington, DC. Individuals who have
requested to speak at that hearing do
not need to submit a separate request, -
nor do they need to amend any
previously submitted outline of oral

* comments in order to speak on this
document at the hearing. If necessary, a
separate additional hearing may be held
on issues addressed in this document. If
a public hearing is held, notice of the
time and place will be published in the
Federal Register.

Comments on Previously Proposed
Regulations

Although the preamble to the
regulations proposed on May 14, 1990,
requested that comments be submitted
by July 13, 1990, the Treasury and the
Service welcome additional comments.
Individuals who have previously
submitted comments are specifically
encouraged to submit additional
comments on the modifications
contained,in this document or to modify
the comments they have already
submitted. Comments submitted on
these regulations, or on the regulations
proposed on May 14, 1990, will be
considered if they are received by
November 13, 1990. The Treasury and
the Service will also attempt to consider
comments submitted after that date.

Drafting Information

The principal authors of these- -
proposed regulations are Rebecca
Wilson and David Munroe of the Office -
of the Assistant Chief Counsel
{Employee Benefits and Exempt
Organizations), Internal Revenue
Service. However, personnel from other-
offices of the Service and Treasury
Department participated in their

- development.

List of Subjects in 26 CFR 1.401-0
Through 1.425-1

Employee benefit plans, Employee
stock ownership plans, Income taxes,"
Individual retirement accounts, .
Pensions, Stock options.

Proposed Amendments to the
Regulations

The notices of proposed rulemakmg
(to amend 26 CFR part I) that were
published on May 18, 1989 (54 FR 21437),
and May 14, 1990 (55 FR 19897 and 55 FR
19947), are amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority citation for

part 1 is amended by adding the
following citation:

Authority: 26 U.S.C. 7805. * * * §§ 1.401(a)
(4)~2, 1.401(a) (4}-3, and 1.40(a) (4)-9 also
issued under 26 U.S.C. 401{a) (4), § 1.401(1}-3
also issued under 26 U.S.C. 401(1) -
and§§ 1.410(b)-5 and 1.410(b)-7 also issued
under 26 U.S.C. 410(b).

Par. 2. Section 1.401(a) (4)-2 as
proposed on May 14, 1990 (55 FR 19911},
is amended as follows:

1. Paragraphs (b)(2), (b)(3}(i), and
(b)(3)(ii) are revised to read as set forth
below.

2. Paragraph (b)(4) is added as set
forth below.

3. Paragraphs (c)(2), (c)(5), (e)(1), and
(f) are revised o read as set forth below.

§ 1.401(a) (4)-2 Nondiscrimination in
amount of contributions.

* * ~ * n

{b) Safe harbors for defined
contribution plans * * * -

(2) Safe harbor for defined.
contribution plans with a uniform
allocation formula. A defined -
contribution plan satisfies this safe
harbor if the plan allocates all amounts
taken into account under paragraph
(c)(2) of this section for the plan year
under a single uniform formula that
allocates the same percentage of
compensation or the same dollar amount
to every employee under the plan.

(3) Safe harbor for defined
contribution plans with a uniform

al]ocation formu]a weighted for age or
service. * ,

(i) The plan allocates all amounts _
taken into account under paragraph
(c)(2) of this section for the plan year.
under a single uniform formula weighted
for age or service. A single uniform
formula weighted for age or service is

- one that would allocate to each

employee in the plan the same - .
percentage of compensation or the same
dollar amount, if every employee in the
plan had the same age and the same
number of years of service of plan
participation. Solely for purposes of this

_ paragraph (b)(3)(i), a formula is deemed .

to allocate the same percentage of
compensation to each employee in the
plan if the formula determines
allocations under a weighing system
that-takes into account compensation in’ -
uniform increments no greater than $2:
and that assigns the same weight to
every increment. Thus, the dollar”
amount of allocations under a single
uniform formula weighted for age or
service may vary solely on account of

.compensation, age, years of service, or

years of plan participation. The factors
used to produce these variations must
apply uniformly to all employees in the
plan and must meet the effective
availability requirement of § 1.401(a}{4)-
4.

(ii) The average of the allocation rates
for highly compensated employees in
the plan does not exceed the average of
the allocation rates for nonhlghly
compensated employees in the plan. For
this purpose, allocation rates are
determined in accordance with
paragraph {c) of this section, without
taking into account the disparity
permitted under paragraph (c)(4) of this
section and § 1.401(a)(4)-7, and without
grouping allocation rates under
paragraph (c)(5) of this section.

(4) Use of safe harbors not precluded

. by certain plan provisions—(i) In

general. A plan does not fail to satisfy
the requirements of paragraph (b)(2) or
(b)(3) of this section merely because the
plan contains a provision described in
this paragraph (b)(4) Unless otherwise
provided, the provision must apply
uniformly to all employees in the plan.-

(ii) Section 409(n) limits. The formula
limits allocations to employees in
accordance with section 409(n} (or
section 1042(b)(3) of the Internal
Revenue Code of 1954 as in effect
immediately prior to the Tax Reform Act
of 1986). .

(iii) Section 415 limits. The formula
limits allocations to employees in
accordance with section 415.

(iv) Certain other limits on
allocations. The formula limits
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allocations. otherwise provided under
the formula to a maximum dollar.

_amount or a maximum percentage of
compensation, or limits the amount of -
compensation or the number of years of

. service or plan participation taken into
account in determining the amount of
allocations. These limits must apply
uniformly to all employees in the plan -
or, alternatively, to all hlghly

. compensated employees in'the plan.

{v) Certain conditions on allocations.
The formula provides that allocations to
an employee for the plan year are,
conditioned on the employee's '
employment on the last day of the plan
year or on the employee’s completron of
a minimum number of hours of service
during the plan year (not to exceed
1,000).

(vi) Section 401(1) permltted disparity.
The formula takes permitted disparity
into account in a manner allowed under
section 401(l), provided that every
employee in the plan has the same
integration level, the same base
contribution percentage; and the same
excess contribution percentage. For
definitions of these terms; see § 1.401(1)-
1 (b)(5), (b)(10), and (b)(11). This
paragraph (b)(4){vi) applies solely for -
purposes of paragraph (b)(z) of this
section.

(vii) Entry dates. The plan provides
one or more entry dates during the plan

- yearin accordance with section
410(a)(4). .

{viii) Dollar allocation per hour of
service. Rather than determining
allocations based on the same
percentage of compensation or the same
dollar amount, the formula determines
allocations based on the same dollar
amount per hour of service performed
by each employee under the plan durmg
the plan year.

(c) General test for nondiscrimination
in amount of contributions provided
* * #

(2) Allocations taken into account.
The amounts taken into account in
determining allocation rates include all
employer contributions and forfeitures
that are treated as allocated to the .
account of an employee for the plan-
year, other than amounts listed in
paragraph (c)(3) of this section. In the
case of a defined contribution plan
subject to section 412, the amount of
employer contributions taken into
account is the amount of employer
contributions required to be allocated
under the plan to the employee’s
account for the plan year, even if all or
part of the required contribution is not
actually made. For purposes of this
paragraph (c)(3), arpounts that would be
treated as allocated to the account of an
employee for the plan year but for the

limits of section 409(n) (or section . -
1042(b)(3) of the Internal Revenue Code
of 1954 as in effect immediately prior to
the Tax Reform Act of 1986) are treated
as allocated to the account of the
employee

* * LI N )

(5) Grouping of allocation rates: An

.employer may treat all employees who" .

have allocation rates within a range of
no more than'5 percent (not 5 percentage

- points) above or below a midpoint rate .

chosen by the employer as having an

-allocation rate equal to that midpoint

rate. If allocation rates are determined
as a percentage of compensation, an . -
employer may, as an alternative, treat

" all employees who have allocation rates

within a range of no more than one-
quarter of a percentage point above or
below a midpoint rate chosen by the
employer as having an allocation rate
equal to that mldpomt rate. Allocation
rates within a given range may be :
grouped under this paragraph (c)(5) only
if the allocation rates of highly and
nonhighly compensated employees are
dispersed throughout the range in a
reasonably comparable manner and the -
range does not overlap with any other
range chosen by the employer. An
employer may choose to group the
allocation rates of some employees into
ranges and not to group the allocation
rates of other employees into ranges,
provided that the allocation rates of all

~ employees within each range chosen by

the employer aré grouped within that
range. If allocation rates are determined
as a percentage of compensation, an
employer may apply either grouping
method described in this paragraph
(c)(5) and, in addition, may apply one
method with respect to one group of
employees and the other method with -
respect to another group of employees,
provided that only one method is

" applied with respect to any given

employee or group of employees.
(e} Alternative methods for satisfying
this section—(1) In general, A plan that
is not subject to section 401 (k) or (m)
and that does not satisfy any of the tests
in paragraph (b) or (c) of this section
satisfies the requirements of this section
if it does so using one or more of the’
alternative testing methods set forth in
paragraphs (e) (2) through {4).of this

- section.

* * * - *

. (f) Period for determining
compensation with respect to a plan
year—(1) In general. For purposes of
this section, compensation for a plan
year-is determined by measuring
compensation during any one of the
periods described in paragraph (f) (2)

' through (4) of this section. Whichever
" period is selected must be applied -

uniformly to determine the
compensation of every employee in the
plan.

(2) Plan year This perrod consists of

_the plan year.

(3) Calendar year ena'mg in plan year.
This period consists of the calendar year
ending within the plan year. _

(4) Period of plan participation during
the plan year. This period consists of the
portion of the plan year during which
the employee is a participant in the plan.
This rule may be used to determine
compensation for the plan year in which
participation begins, the plan year in
which participation ends, or both.
Selection of this period must be made on
a reasonably consistent basis from plan
year to plan year in & manner that does
not discriminate in favor of highly
compensated employees. Discrimination
might arise, for example, where this -
period is selected in all plan years
except a plan year in which a highly
compensated employee enters the plan
at midyear.

Par. 3. Section 1. 401(a)(4)-3 as
proposed on May 14, 1990 (55 FR 19912],

_is amended as follows:

1. Paragraphs (b)(2)(ii)(B), (b)(2)(iv),
(b)(2}{v}, Examples 3, 4, and 5, and
(b)(3){ii)(A) are revised to read as set
forth below. :

2. Paragraph (b)(3)(iii) is removed and
paragraph (b)(3)(iv) is redesignated as
(b)(83)(iii).

3. The last sentence of (b](4] is revised
to read as set forth below.

4. A new paragraph (b)(5) is added as
set forth below.

5. Paragraphs (c){3)(ii) and (c)(3)(v)
are revised to read as set forth below.

6. A new paragraph (c)(3)(vii) is added
as set forth below.

7. Paragraphs (e)(1), (D(2)(i)(A).
(f)(2)(ii) Introductory text, and (f)(7) are
revised and in paragraph (f)(2)(ii) the
current example is designated Example
1 and new Example 2 is added to read
as set forth below. :

§1 401(a)(4)-3 Nondiscrlmlnatlon in
amount of benefits.

* . " * *

(b) Safe barbors for defined benefit
plans with uniform formulas * * *
(2) Safe harbor for unit credit plans
(i) Uniform unit credit formula * * *
(B) The benefit formula provrdes that
the same dollar amount or the same
percentage of compensation willbe
accrued for the current and subsequent
plan years by all employees in the plan
who have the same number of years of
service credited under the plan for
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purposes of benefit accruals. In making
this determination, the effect of the
limits under section 415 is disregarded.

" » * L] *

{iv) Unit credit formula using
fractional rule accrual. A unit credit -
plan that provides that benefits are
accrued under the fractional accrual rule

" of section 411{b)(1)(C) satisfies the
requirements of this paragraph (b}{2)
only if under the formula no employee in

_ the plan can accrue, in any one year,
more than 133% percent of the benefit
(expressed as a percentage of
compensation or a dollar amount) that
any other employee in the plan can .
accrue, disregarding employees with
projected service in excess of 33 years.

. (Of course, employees with projected
service in excess of 33 years are still
taken into account for all other
purposes, including the determination of
whether all employees in the plan are
subject to the same benefit formula.)
Such a plan need not satisfy section
411(b)(1}(B) or paragraph (b)(2){ii)(B) of
this section. For purposes of the rule in -
this paragraph-(b}{2)(iv}, if a plan
provides a disparity that by its terms
satisfies section 401(1), an employee can
be treated as accruing benefits either at
the excess benefit percentage rate in the
case of an excess-plan or at the rate

- -prior to reduction by the offset in the
case of an offset plan. Section 1.401(1}-
1(b) defines “excess plan,” “offset plan,”
- and “excess benefit percentage.”

(v) Examples. * * *

Example 3. Plan C provides for a benefit
‘equal to 1.6 percent of compensation times
each year of service up to 25. Plan C further
provides that an employee's accrued benefit
as of & given year equals the benefit

. projected as of normal retirement age -
multiplied by the ratio of the employee's
years of service as of the year 1o the .
employee’s projected years of service .as of
normal retirement age (i.e., the plan benefits
accrue under the fractional rule of section
411(b)(1)(C)). The greatest benefit that an
employee can earn in any one year is 1.8
percent of compensation {this is the case for
any employee in the plan who will have 25 or
-fewer years of projected service at normal
retirement age). The lowest benefit that will’
accrue for an employee in the plan with no
more than 33 projected years of service is
1.212 percent (this is the case for any.
employee in the plan with 33 years of
projected service under the formula). Since
1.6 percent is not more than 133% percent of -
1.212 percent, Plan C satisfies the rule in
paragraph (b){2)(iv) of this section.

Example 4. Plan D satisfies section 401(1)
and provides for a benefit equal to 1.0
percent of compensation up to the integration

* level, and 1.8 percent of compensation over
the integration level, times each year of
service up to 35. Plan D further provides that
an employee's accrued beriefit as of a given
year equals the benefit projected as of

. normal retirement age multiplied by the ratio

of the employee's years of service as of the -
year to the employee’s projected years of
service as of normal retirement age (i.e., the -
plan benefits accrue under the fractional rule
of section 411(b)(1){C)). For purposes of

. satisfying the 133% percent rule in paragraph
‘(b)(2)(iv) of this.section, all employees in the
plan can be assumed to accrue benefits at the -

excess rate of 1.6 percent, Thus, the greatest
benefit that an employee can earn in any one
year is-1.8 percent of pay (this is the case for
any employee in the plan who will have 35 or
fewer years of projected service at normal

_retirement age). The lowest benefit that will

accrue for an employee under the plan with

. no more than 33 projected years of service is

1.6 percent {this is the case of an employee in
the plan with 33 years of projected service
under the formula). Since 1.8 percent is not

_ more than 133% percent of 1.6 percent, Plan

D satisfies the rule in paragraph (b)(2)(iv) of
this section.

Example 5. Plan E provndes for a benefit
equal to 4 percent of compensation times-
-each year of service up to 10 and 1 percent of
compensation times each year of service in
excess of 10 and not in excess of 30. Plan E

" further provides that an employee’s acerued

benefit as of a given year equals the benefit
projected as of normal retirement age
multiplied by the ratio of the employee’s
years of service as of the year to the
employee's projected years of service as of
normal retirement age (i.e., the plan benefits
accrue under the fractional rule of section
411{b}(11C)). The greatest-benefit that an
employee can earn in any oneyear is 4
percent of compensation (this is the case for
any employee who will have 10 or fewer
years of projected service at normal

. retirement age). The lowest benefit that will

accrue for an employee with no more then 33
projected years of service is 1.82 percent {this
is the case of an employee with 33 years of
projected service under the formula). Since 4
percent is more than 133% percent of 1.82
percent, Plan E fails to satisfy the rule in
paragraph (b)(2)(iv) of this section.

. (3) Safe harbor for flat benefit plans -

(ii) Uniform flat benefit formula. * * *

(A) All employees in the plan are
subject to the same benefit formula
providing the same flat benefit.

(4) Alternative safe harbor for flat
benefit plans. * * * For purposes of this

" paragraph {b)(4), the normal accrual rate

is determined in the same manner as
under paragraph (c)(3)(ii) of this section,
except that accrual rates-may not be

-grouped under paragraph (c](3](v) of this

section,
. (5) Use of safe harbors not precluded

- by certain plan provisions—(i) In

general, A plan does-not fail to satisfy

- the requirements of paragraph.(b)(2);
- (b)(3), or {b)(4) of this section merely

because the plan contains a provision
described in this paragraph (b}(5).
Unless, otherwise provided, the

.provision must apply uniformly to all
employees in the plan.

(ii) Pre-effective date accrued
-benefits. The plan provndes for benefits
that were accrued in plan years
beginning before the effective date
applicable to the plan under § 1.401{a)} - -
(4)-13 {a) or (b) and that were accrued
under a formula that does not satisfy
any of the safe harbors in this paragraph
{b). This paragraph (b){5){ii) applies
solely to plans that satisfy the
transitional rules of § 1.401(a) (4}-13(c).

(iii) Section 415 limits. The formula

" limits accruals in accordance with
" section 415 or provides for increases in

-accrued benefits based solely on
-adjustments under section 415(d)(1} in
the maximum benefit permitted under -
section 415(b){1).’

(iv) Certain other limits on accruals.
The formula limits accruals to a
.maximum dollar amount or a maximum
percentage of compensation, or limits
the amount of compensation or the

* number of years of service or plan

participation taken into account in
determining the amount of accruals. The
formula must apply these limits
uniformly to all employees in the plan

- or, altematlvely, all highly compensated ‘

"employees in the plan.
(v) Certain conditions on accruals.

" The formula. provides that accruals by

an-employee for the plan year are less
than a full accrual (including a zero -
accrual) because of a plan provision
permitted by section 411(b)(4) for
employees who do not complete a full
year of service,

(vi) Section 401(l) permitted disparity.
The formula takes permitted disparity

‘into account in a manner allowed under
section 401(1). ‘

(vii) Entry dates. The plan provides
-one or more entry dates during the plan
year in accordance with section
410(a)(4).

(viii) Dollar accrual per hour of
service. Rather than accruing the same

~ percentage of compensation or the same

dollar amount, each employee with the
same number of years of service accrues
the same dollar amount per hour of
service performed by the employee
during the plan year. This rule applies

" solely for purposes of paragraph (b}(2)

of this section.and solely with respect to
a plan that satisfies the accrual rule of

_section 411(b)(1){B) {the 133% percent

rule).
(c) General test fornondlscnmmanon '
-in gmount of benefits prowded e
LA * - * '
(3) Determining accrual rates
(ii) Annual accrual method—(A) In
~general. Under the-annual accrual

* &

- method of determining the normal and
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most valuable accrual rates, the accrual
rate for an employee in the plan for a
plan year is the percentage amount (not
less than zero) determined by
subtracting:

() The employee’s relevant benefit
(i.e., normal retirement benefit or most
valuable annuity) accrued as of the
close of the prior plan year, expressed
as a percentage of the employee’s
compensatlon as of the close of that
prior year, from

(2) The employee’s relevant benefit

-accrued as of the close of the plan year,
expressed as a percentage of the
employee's compensation as of the close
of that year,

(B) Requirements for plans with pre-

effective date accrued benefits. If a plan -

provides benefits that were accrued in
plan years beginning before the effective
date applicable to the plan under

§ 1.401(a){(4)-13 (a) and (b) and that
were accrued under a formula that
differs from the formula used to
determine benefit accruals in the current
plan year, the plan can determine an
employee’s accrual rate under
paragraph (c)(3)(ii}(A) of this section
only if the plan satisfies the transitional
rules of § 1.401(a}(4)-13(c). A plan
described in the preceding sentence that
does not satisfy those transitional rules
can only determine the normal and most
valuable annual accrual rate for an
employee in the plan for the plan year
as the percentage amount (not less than
zero) determined by:

(1) Subtracting the employee's
relevant benefit accrued as of the close
of the prior plan year from the
employee's relevant benefit accrued as
of the close of the plan year, and

(2) Dividing this difference by the
employee’'s compensation for the plan
year.

(C) Effect of past service credit. In
calculating the relevant accrued benefit
as of the close of the plan year, amounts
attributable to a past service credit :

" described in § 1.401(a)(4)~5 (b)(1) are not
taken into account. Of course, the past
service credit must satisfy the
requirements of § 1.401(a)(4)-5.

* * * * *

(v) Grouping of accrual rates. An
employer may treat all employees who
have accrual rates within a range of no
more than 5 percent (not 5 percentage
points) above or below a midpoint rate
chosen by the employer as having an
accrual rate equal to that midpoint rate.
If accrual rates are determined as a
percentage of compensation, an
employer may, as an alternative, treat
all employees who have accrual rates

. within a range of no more than one-
twentieth of a percentage point above or

below a midpoint rate chosen by the

" "employer as having an accrual rate

equal to that midpoint rate. Accrual
rates within a given range may be
grouped under this paragraph (c)(3)(v)
only if the accrual rates of highly and
nonhighly compensated employees are
dispersed throughout the range in a
reasonably comparable manner and the
range does not overlap with any other
range chosen by the employer. An
employer may choose to group the
accrual rates of some employees into -
ranges and not to group the accrual
rates of other employees into ranges,
provided that the accrual rates of all -
employees within each range chosen by
the employer are grouped within that
range. If accrual rates are determined as
a percentage of compensation, an
employer may use either grouping
method described in this paragraph
(c)(3)(v) and, in addition, may use one
method with respect to one group of
employees and the other method with
respect to another group of employees,
provided that only one method is used
with respect to any given employee or
group of employees.

* * * * *

(vii) Floor on most valuable accrual
rate. The most valuable accrual rate of
an employee calculated under the three
methods in this paragraph (c)(3) may, at
the option of the employer, be calculated
for all employees under the plan using

- the rule described in this paragraph

(c)(3)(vii). An employee's most valuable
accrual rate for any year is not less than
the highest most valuable accrual rate
for that employee in any prior year,
provided that the decrease in the
employee’s most valuable accrual rate
in years subsequent to that prior year
results merely from an increase in the
employee's age. This paragraph
{c){3)(vii) is illustrated by the following
example: -

Example. Plan X provides normal
retirement benefits of 1 percent per year of
service at age 65 and unreduced retirement
benefits for employees who attain age 55
with 30 years of service. The plan determines
accrual rates under the accrued to date
method. Employée A was hired at age 25, and
Employee B was hired at age 26. Employee
A’s and Employee B's most valuable accrual
rate would therefore be determined at ages 55

.and 56, respectively. Under the rule in this

paragraph (c}(3)(vii), Plan X may treat
Employee A’s most valuable accrual rate
determined in the year when A is age 55 as
A’s most valuable accrual rate in subsequent
years. Similarly, Employee B's most valuable
accrual rate determined when B is age 56
may be used in subsequent years.

* * * * *

(e) Alternative methods for satisfying

this section—(1) In general. A plan that
does not satisfy any of the tests in

paragraph (b) or (c) of this section

-gatisfies the requirements of this section

if it does so using one or more of the
alternative testing methods set forth in
paragraphs (e) (2) through (5)-of this

section.
* Cw * * *
(f) Special rules * * *

(2) Compensation formulas—{i)
Special rule. In general, a compensation
formula satisfies the requirements of
this paragraph ([)(2) if:

(A) The formula bases benefits on

. compensation for a pemod of atleast 3

consecutive years or 3 consecutive 12-
month periods (or the employee's period
of employment, if shorter), or the
formula determines an employee’s
benefit based on each year of service
separately, using compensation
separately calculated for each year, and
sums the benefit for all years to

determine the total retirement benefit.
* * . * * * '

(ii) Examples. The special rule of this
paragraph (f)(2) is illustrated by the
following examples:

Example1.* * *

Example 2. Plan B is a career average pay
plan that bases an employee’s benefit for
each plan year on compensation earned
within that plan year. Thus, an employee's -
total accrued benefit under the plan is equal
to the sum of the benefits accrued in each
individual plan year that the employee is a
participant in the plan. Because the
employee’s lotal accrued benefit under the
plan ‘equals the sum of benefits computed
separately for each plan year based on
compensation for that year, the plan satisfies
the requirements of paragraph {f)(2) of this
section.

* * * * -

(7) Computation of compensation on
other than plan year basis—(i} In
general. For purposes of this section,
compensation is generally determined

“based on the plan year, except as

otherwise provided in paragraph
{(0){7)(ii) of this section. Nevertheless, an
employer may, but need not, determine
compensation on the basis of any
consecutive period ending within the
plan year as long as it is at least 12
months in duration and is used
uniformly for all employees in the plan
for that plan year. Any 12 month period
permitted under the rules of this
paragraph (f)(7) can be used for
purposes of satisfying the requirements-
of paragraph (f)(2) of this section
provided the formula bases benefits on
a total period of compensation that
satisfies the duration requirements of
paragraph (f)(2) of this section.

(ii) Special rule for highest average
pay plans. A definition of compensation
will satisfy the requirements of
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paragraphs (I)(2)(i}(A) and (f}{7) of this
section if it provides that the accruals
for all employees are based on an -
employee’s highest compensation
determined over a specified period

(e.g. a final average pay plan that bases

benefits for an employee on the average -

-of the employee’s highest 3 consecutive .

-years' compensation), even though the
period of highest compensation does not
end within the plan year. This rule may-
be used only if the highest paid period
includes at least 36 consecutive months
(or the employee’s period of
employment, if shorter} and, in
determining an employee’s highest years
of compensation, the 12-month period

ending within the pl.an year is taken into -

account. The rules in this paragraph
(1}(7){ii) are illustrated by the following
example:

Example. Plan M is a final average pay
plan that bases benefits for all employees on
the average of each employee’s high 3 -
coasecutive calendar years’ compensation.
The plan year is a fiscal year from July 1 to
June 30. In determining an employee’s high 3-
years, the plan takes into account
compensation earned in all calendar years
including the calendar year ending within the
plan year. Employee A, who was hired on
January 1, 1990, has compensation for
calendar years 1990 through 1994 of $100,000,
$130,000, $100,000, $90,0600 and $99,600,
respectively. Therefore, for the plan year
beginning July 1, 1884, Employee A's high 3-
year average is the average of the
compensation earned in 1890, 1891 and 1992
($110,000). The definition of compensation
satisfies the requirements of paragraph
(f)(7)(i} of this section because, even though
Employee A's benefit accrual is based on
compensation fer a period not ending within
the plan year, the plan formula took into
account compensation ending within the plan
year in determining A's 3 highest years of
compensation.

Par. 4. Section 1.401{a}{4)-9, as
proposed on May 14, 1990 (55 FR 46
19926} is amended as follows:

1. Paragraphs {d}{2)}{i}(B} and
{d){2{iXC) are reVISed to read as set
forth below.

2. Paragraphs (d){2}{ii] through
td)(2){v) are redesignated as paragraph
{d)(2)(iii) through {d)(2){vi}.

3. A new paragraph (d}{2}{ii} is added
to read as set forth below. S

4. Redesignated paragraphs (d}(2)(iii),
{d)(2)iv} and {d)}{2} (v) are revised to
read as set forth below. '

5. Paragraph (d)(3} is revised to read
as set forth below.

1.401(a)(4)-9. Definition of a plan, plan
‘aggregation, and restructuring.

" * * » »

- (d)-Plan restructuring ™ * *

- {2) Identification of component
plans—{i) Permissible bases for"
restructuring * * * *

» Tk * * * .

(B) Total rates. A plan or aggregated
plan (other than a plan subject to
section 401 (k) or (m)) may be
restructured into component plans, each

‘consisting of normal accrual or

allocation rates equal to a different
specified rate-(or within a différent”

" specified range), and all benefits, rights,

and features provided under the plan or
aggregated plan to employees having
normal accrual or allocation rates-equal
to the specified rate (or within the

- specified range) Alternatively, a plan or-
-aggregated plan (other than a plan

‘subject to section 401 (k) or {m)) may be
restructured into component plans, each
consisting of most valuable accrual or
allocation rates equal to a different
specified rate (or within a different
specified range) and all normal
retirement benefits and other benefits,
rights and features provided under the
plan or aggregated plan to employees
having most valuable accrual or

- allocation rates equal to the specified

rate-(or within the specified range}. An
employee can be included in onlyone
such component plan. Further, a

- . component plan consisting of rates

equal to a specified rate {or within a
specified range) must include all the
rates equal to the specified rate (or all
rates within the specified range) under
the plan or aggregated plan. Thus, for
example, a plan benefiling employees A
and B, both of whom have 1 percent
normal accrual rates, cannot be
restructured under this method into one
component plan containing A’s 1 percent
rate and another containing B's 1
percent rate.

(C) Rate segments. A plan or
aggregated plan (other than a plan

'subject to section 401 (k) or (m)) may be

restructured into component plans, each
consisting of a different incremental
segment of employees’ normal accrual

" or allecation rates, the associated most

valuable accrual or allocation rates, and
all associated benefits, rights, and
features. Alternatively, a plan or
aggregated plan may be restructured
into component plans, each consisting of
a different incremental segment of
employees’ most valuable accrual or
allocation rates, the associated normal
accrual or allocation rates, and all
associated benefits, rights and features.
An employee can be included in more

than one such component plan, but only -
". with respect to different incremental

segments of the employee’s total rate -
under the plan or aggregated plan.
Ineremental segments are not permitted -

to overlap, and a component plan

- consisting of a specified incremental

segment of employees” accrual or

-allocation rates must include this
-segment of all employees’ rates. Thus,

for example; a plan under which
employees A, B, and G have normal
accrual rates of 1, 1, and 2 percent, -

. respectively, may not be restructured
under this method into one component

- plan containing A’s 1 percent rate and .

the first 1 percent of G's rate; and-

- another competent plan containing B's1

percent rate and the remaining 1 percent
of G's rate.

* * » » *

(ii) Sequential restructuring. A -
component plan identified under one of
the methods in paragraph (d){2)(i) of this
section may be further restructured into
smaller component plans, to the same
extent as a plan or aggregated plan,
using the same method. In addition, one .

‘or more component plans created using

the employee group method (other than
a plan subject to section 401 (k) or (m})

" may be further restructured using the

total rate or rate segment methods. If
component plans are restructured in this
manner, the requirements of section
401(a)(4) are applied, pursuant to
paragraph {d)(1) of this section, to the
smallest resulting component plans
rather than to any intermediate
component plans. -

(iii) Consistency rules. A portion of a
plan that is treated as part of one
component plan for a plan year may not
be treated as part of another component
plan for the same plan year. For
purposes of this paragraph (d}(2)(iii),
only the ultimate component plans into
which a plan or aggregated plan is
restructured are taken into account.
Thus, intermediate component plans
that are further restructured into smaller
component plans pursuant to paragraph
(d){2){ii) are ignored.

(iv) Application of grouping rules. i
the grouping rules in § 1. 401(a)(4)—2(c)(5)
or 1.401(a)(4)-3(c){3)(v) are used in
combination with the employee group
method in paragraph (d)(2}{i}(A) of this
section, the grouping rules can be

. applied only after restructuring. If the

grouping rules are used in combination
with the total rate or rate segment
method in‘paragraph {(d)(2)(i) (B) or {C)

. of this section, the grouping rufes can be

applied only before restructuring. In no
event may the grouping rules be applied
more than once to any portion of a plan

-or aggregated plan restructured under

this paragraph (d).

(v) Application of uniformity
requirement for definitions of
compensation. The uniformity
requirement applicable to the definition



Federal Register / Vol. 55, No. 179 / Friday, September 14, 1990 / Proposed Rules

37899

of compensation under § 1.401(a){(4)-
12(a) and to a compensalion formula
under §§ 1.401(a){4)-2(f), 1.401(a)(4}-
3{f)(2)(i)(B), and 1.401(a}{4}-3(f}(7) is
applied only afier restructuring in the
case of a plan er aggregated plan that
uses the employee group method of
paragraph (d}{2)(1)(A) of this section,
and only before restructuring in the case
of a plan or aggregated plan that uses
the total rale or rate segment method of
paragraph {d){2)(i) (B) or (C) of this
section. The same rule applies for
purposes of the consistency rule of

§ 1.414(s)-1T(b).

- « - - -

(3) Satisfaction of section 401{a)(4) by
a component plan. The rules applicable
in determining whether a component
plan satisfies section 401(a)(4) are the
same as those applicable to a plan or
aggregated plan, except as provided in
paragraph {d){2) of this section. Thus, for
example, in the case of a defined benefit
plan, the normal and most valuable
benefits tested under § 1.401(a){4)-3
must generally be separately identified
with respect to each component plan.
However, if a defined benefit plan has a
uniform formula, as described in
§ 1.401(a)(4)}-3{c){1)(ii), only the most
valuable benefits tested under
§ 1.401(a)(4)-3(c){1)(fi) need be
separately identified with respect to
each component plan. Similarly, a
component plan that consists of a
uniform formula under a defined benefit
plan that satisfies one of the safe
harbors in § 1.401{a}(4)-3(b) may be
tested under the safe harbor, even if the
other component plans are tested under
the general test of § 1.401{a}(4)-3(c).
Further, if a component plan includes
portions of two plans, the special rules
for aggregated plans in paragraph (c) of
this section must be satisfied.

* - * * *

Par. 5. Section 1.401(a}){4)-13, as
proposed on May 14, 19390 (55 FR 19930),
is amended by adding new paragraph
(c) to read as follows:

§ 1.401(a)(4)-13 Effective dates.

* * * * *

(c) Transitional rules for certain
defined benefit plans—{1) In general,
- For purposes of the defined benefit safe
harbors and the ennual accrual method
referred to in § 1.401{a){4)-3(b}{5)(ii) and
(c)(3){ii){B), respectively, a defined
benefit plan satisfies the transitional
rules of this paragraph (c) if it satisfies
either paragraph (c)(2), (c}{3). or (c){4) of
this section with respect to the
treatment of pre-effective date accrued
benefits. Certain definitions applicable
for purposes of this paragraph (c) are

provided in paragraph (c)(8) of this
section.

(2) Section 201{l} plans. A defined
benefit plan satisfies this paragraph
(c)(2) if the plan satisfies section 401(1),
including the effective date and
transition rules of § 1.401{1}-3(1). In
addition, if the plan is adjusting accrued
benefits under § 1.401(1}-3(1)(7), then the
plan must provide meaningful coverage
as of the close of the freeze year and
meaningfal benefit accruals in the
current plan year.

(3) Non-section 401(l) plans that .
freeze all pre-effective date accrued
benefits. A defined benefit plan not
satisfying section 401(1) satisfies this
paragraph (c)(3} if the plan freezes all
pre-effective date accrued benefits in
accordance with one of the formulas set
forth in paragraph {c)(5) of this section.

(4) Non-section 401(1) plans that
provide current accruals with respect to
pre-effective date accrued benefits. A
defined benefit plan not satisfying
section 401(1) satisfies this paragraph
(c)4) if: :

(i) The plan provides meaningful
coverage as of the close of the freeze
year;

(ii} The plan provides meaningful
benefit accruals in the current plan year;

(iii) The plan provides current
accruals with regpect to pre-effective
date accrued benefits solely in
accordance with one of the formulas set
forth in paragraph (c}(5) of this section;

(iv) As of May 9, 1990 (or an earlier
date selected by the employer but not
before December 13, 1988), and without
regard to any amendments to the plan
adopted after that date, the plan
contained a benefit formula under which
increases in an employee’s pre-effective
date accrued benefits would have been
determined by reference to the
employee’s compensaticn in plan years
beginning after the close of the frecze
year;

(v) For purposes of § 1.401(a)(4}-3(b).
if applicable, the formula used to
determine benefit accruals in the current
plan year does not take into account the
disparity permitted under section 401{1);
and

(vi) For purposes of determining
accrual rates under § 1.401(a)(4)-
3(c)(3)(ii), if applicable, the plan dces
not take into account the disparity
permitted under § 1.401(a){4)~7 unless
the plan makes the minimum benefit
adjustment set forth in paragraph
(c)(6)(ii) of this secton.

(5) Formulas for plans that do not
satisfy section 401(1)—{i} In general. For
purposes of paragraph (¢}{3) and (c)(4)
of this section, an employee’s accrued
benefit under the plan must be

determined as of the first plan year
beginning after-the freeze year under
one-of the formulas set forth in

-paragraph (c)(5) (ii), (i), or (iv) of this

section. The same formula must be
adopted in accordance with paragraph
(c)(3) or (c){4) of this section and must
be applied with respect to all employees
who have pre-effective date accrued
benefits under the plan and who have at
least one hour of service with the
employer in a plan year beginning after
the freeze year. For this purpose, two or

. more plans are treated as a single plan if

they are aggregated and treated as a
single plan for purposes of sections
401(a)(4) and 410(b). Solely for purposes
of paragraph (c)(4) of this section, these
formulas are applied by substituting the
employee's “adjusted accrued benefit”
for the employee’s *frozen accrued
benefit.”

(ii) Formula without wear-away. An
employee's accrued benefit under the
plan is equal to the sum of:

{A) The employee's frozen accruéd
benefit, and

(B) The employee's accrued benefit
determined under the formmula
applicable to benefit accruals in the
current plan year as applied to years of
credited service after the freeze year.

(iii) Formula with wear-away. An
employee's accrued benefit ander the
plan is equal to the greater of: -

(A) The employee's frozen accrued
benefit, or ‘

(B) The emplcyee's accrued benefit
determined under the formula
applicable to benefit accruals in the
current plan year as applied to the
employee's total years of credited
service for the employer.

(iv) Formula with extended wear-
away. An employee's accrued benefit .
under the plan is equal to the greater of:

(A) The sum determined under
paragraph (c}{5){ii) of this section, or

{B) The employee’s accrued benefit
determined under the formula
applicable to benefit accruals in the
current plan year as applied to the
employee’s total years of credited
service for the employer.

(6) Definitions—{i) In general. In
addition to the definitions set forth in

§ 1.401(a){4)-12, the following

definitions apply for purposes of this
paragraph (c) and § 1.401(a){4)-3(b)(5)(ii)
and (c)(3)(ii}(B)-

(ii) Adjusted accrued benefit—(A)
General rule. The term “adjusted
accrued benefit” means an employee's
frozen accrned benefit multiplied by a
fraction (not less than 1) determined
under one of tke following methods that
is the same for every employee in the
plan: o
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(1) The numerator is the employee's
compensation for the current plan year
determined under the compensation
definition used to determine the frozen
accrued benefit (subject to section
401(a)(17)), and the denominator is the
employee’s compensation for the freeze
year determined under the same
compensation definition used for the

" numerator;

(2) The numerator is the employee’s
compensation for the current plan year
determined under a compensation
definition that satisfies § 1.401(a){4)-
3(f}(2), and the denominator is the
employee’s compensation for the freeze
year determined under the same
compensation definition used for the
numerator; or

(3) The numerator is the employee’s
compensation for the current plan year
determined under a compensation
definition that satisfies § 1.401(a)(4)~
3(f)(2), and the denominator is the
employee’s reconstructed compensation
for the freeze year.

If a plan makes a minimum benefit
adjustment for purposes of paragraph
{c)(4)(vi) of this section, an employee’s
frozen accrued benefit is first adjusted
in the same manner as provided in

§ 1.401(1)-3(1)(7)(ii)(C) and then
multiplied by the fraction determined
under one of the preceding methods.

(B) Permissible compensation
definitions. Any compensation
definition used for purposes of this
paragraph (c)(6)(ii) must be the same for
every employee with pre-effective date
accrued benefits under the plan. The
definition may, but need not, be the
same as the compensation definition
used in the current plan year for other
purposes under section 401(a)(4).

(C) Option to make less than the full
permitted adiustment. In lieu of the
adjustment described in the first
sentence of paragraph (c)(6)(ii)(A) of this
section (and, if applicable, after the
minimum benefit adjustment described
in the last sentence of that paragraph
has been made), the frozen accrued
benefit of every employee in the plan
may be increased by adding to the
frozen accrued benefit the product
determined by multiplying the frozen
accrued benefit by the product of two
percentages. The first percentage is the
single percentage designated in the plan
for this purpose (not to exceed 100
percent). The second percentage is
determined by finding the difference
between the numerator and the
denominator of the fraction determined
for the employee under one of the
methods described in the first sentence
of paragraph (c)(8)(ii)(A) of this section
and then by dividing that difference by

the denominator of the employee's
fraction. In addition, a plan may impose
a uniform maximum dollar amount on
the adjusted accrued benefit of every
employee in the plan. Furthermore, the
plan can, at any time, terminate all

future adjustments permitted under this -

paragraph (c)(8)(ii).

(iii) Benefit accruals in the current
plan year. The term “benefit accruals in
the current plan year” means benefit
accruals in the current plan year other.
than increases in pre-effective date
accrued benefits.

(iv) Freeze year. The term “freeze
year” means the last plan year in which
pre-effective date accrued benefits were
accrued under the plan.
Notwithstanding the preceding sentence,
for purposes of paragraph (c)(2) of this
section, the term “freeze year” means
the last plan year beginning before
January 1, 1989 (or, in the case of a
collectively bargained plan, the
applicable effective date under section
401(1)).

{v) Frozen accrued benefit. The term
“frozen accrued benefit” means an
employee's accrued benefit under the
plan determined as of the close of the
freeze year, as if the employee
terminated employment with the
employer on that date, and without
regard to any amendment to the plan
adopted after May 9, 1990 (or an earlier
date selected by the employer but not
before December 13, 1988). For this
purpose, service for the employer after
the date on which the employee is
deemed to have terminated employment
is nonetheless still taken into account
for purposes of vesting and determining

- eligibility for benefits (including any

optional form of benefit) with respect to
the frozen accrued benefit. In addition,
the plan may provide for increases in
the frozen accrued benefit of every
employee in the plan based solely on the
adjustments under section 415{d}(1) in
the maximum benefit permitted under
section 415({b)(1). Notwithstanding the
preceding three sentences, for purposes
of paragraph (c)(2) of this section, the
term “frozen accrued benefit” means the
frozen accrued benefit as defined in

§ 1.201(1)-3()(7)(ii)(B).

(vi) Meaningful benefit accruals in the
current plan year. The term “meaningful
benefit accruals in the current plan
year” means benefit accruals in the
current plan year that are meaningful in
comparison to the rate at which pre-
effective date accrued benefits accrued
in the freeze year and preceding plan’
years.

(vii) Meaningful coverage as of the
close of the freeze year. A plan provides
meaningful coverage as of the close of

the freeze year if the group of employees

with frozen accrued benefits under the
plan as of the close of the freeze year
satisfies the minimum coverage
requirements of section 410(b) as in

" effect on that date (including the

average benefit percentage test, if
applicable). In order to satisfy the
requirement in the preceding sentence,
an employer can amend the plan to
grant past service credit under the
formula in effect as of the close of the
freeze year to nonhighly compensated
employees, provided that the amount of
past service granted them is reasonably
comparable, on average, to the amount
of past service highly compensated
employees have under the plan. An

- amendment described in the preceding

sentence is not considered as adopted
after May 9, 1990 (or the earlier date
selected by the employer), for purposes
of paragraph (c)(4)(iv) or (c)(6){v) of this
section. Benefits granted nonhighly
compensated employees under the
amendment are also treated as pre-
effective date accrued benefits for
purposes of paragraph (c)(6)(viii) of this
section.

(viii) Pre-effective date accrued
benefits.

The term “pre-effective date accrued
benefits” means benefits that were
accrued in plan years beginning before
the effective date applicable to the plan
under paragraph (a) or (b) of this section
and that were accrued under a formula
that is different from the formula used to
determine benefit accruals in the current
plan year.

(ix) Reconstructed compensation for
the freeze year. The term “reconstructed
compensation for the freeze year”
means an employee’s compensation for
the freeze year determined under the
following method in the same manner
for every employee in the plan: First,
select a single plan year beginning after
the close of the freeze year but
beginning not later than December 31,
1991; second, determine the employee’s
compensation for the selected plan year
under the same compensation definition
used to determine the employee's
compensation for the current plan year
under paragraph (c}{6)(ii}(A)(3) of this
section; third, multiply the employee’s
compensation for the selected plan year
by a fraction, the numerator of which is
the employee’s compensation for the
freeze year determined under the same
compensation definition used to
determine the employee’s frozen
accrued benefit, and the denominator of
which is the employee's compensation
for the selected plan year determined
under the same compensation definition
used to determine the employee’s frozen
accrued benefit, and the denrominator of
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which is the employee's compensation
for the selected plan year determined
under the same compensation definition
used to determine the employee’s frozen
accured benefit.

Par. 6. Section 1.401(1}-3, as proposed
on November 15, 1988 (53 FR 45928}, and
amended on May 14, 1980 (55 FR 19953),
is amended by revising paragraphs
(M. M7)i)(c), and (H(7)EHHD2),
and adding new paragraphs
(7)ii)(D){3) and (1}{8) to read as
follows:

§ 1.401(i)-3 Permitted disparity with
respect to employer-derived benefits.

* * * * *

(1) Effective dates and transitional
rules * * *

(7) Special rule—(i) In general. A plan
that satisfies the requirements of
paragraph (1)(7){iii) of this section will
not fail to satisfy the requirements of
paragraph (I){1} of this section solely
because, for purposes of applying
paragraphs (1){2), (3), and (4) of this
section, the plan uses the adjusted
accrued benefit calculated under
paragraph (1)(7)(ii) of this section in lieu
of the participant’s accrued benefit,
determined under the plan as of the
close of the last plan year beginning
before January 1, 1989, as if the
participant terminated employment with
the employer.

(ii} Calculation of adjusted accrued
benefit * * *(C) Minimum benefit
adjustment—(1) Excess or offset plans.
In the case of an excess plan, each
employee's frozen accrued benefit is
adjusted so that the base benefit
percentage is not less than 50-percent of
the excess benefit percentage. In the
case of an offset plan, each employee's
offset applied to determine the frozen
accrued benefit is adjusted so that it
does not exceed 50 percent of the
benefit determined without regard to
application of the offset.

(2) Other plans. In the case of a plan
that is neither an excess nor an offset
plan, each employee’s frozen accrned
benefit is adjusted in a manner that is
economically equivalent (taking into
account the plan's benefit formula,
accrual rate, and relevant employee
factors, such as period of service) to the
adjustment required for excess and
offset plans under paragraph
M7} C)(1) of this section.

(D) Final pay adjustment * * *

{2) Alternative adjustment. In lieu of
the adjustment described in paragraph
(N(7)(i1)}{D}{7) of this section, and after
the minimum benefit adjustment
described in paragraph (1)(7)(ii){C) of
this section has been made, the frozen
accrued benefit of every employee under
the plan may be increased in the same

manner as provided in §1.401(a)(4)~
13(c)(6)(ii}{A) (2) or (3) for adjusting
accrued benefits for plans that do not
satisfy section 401(1).

(3) Option to make less than the full
permitted adjustments. In lieu of the
adjustment describéd in paragraph
(1)(7)(ii)(D){1) of this section and after
the minimum benefit adjustment -
described in paragraph (1)(7)(ii){C) of
this section has been made, the frozen
accrued benefit, of every employee in
the plan may be increased by adding to
the frozen accrued benefit the product
determined by multiplying the frozen
accrued benefit by the product of two
percentages. The first percentage is the
single percentage designated in the plan
for this purpose (not to exceed 100
percent). The second percentage is
determined by finding the difference
between the numerator and the
denominator of the fraction determined
for the employee under paragraph
()(7)(ii)(D)(z) and then by dividing that
difference by the denominator of the
employee's fraction. In addition, a plan
may impose a uniform maximum dollar
amount on the ad]usted accrued benefit
of every employee in the plan.
Furthermore, the plan can, at any time,
terminate all future final pay
adjustments permitted under this
paragraph (1}(7)(ii)(D). .

* * * EJ

(8) Additional rule. Paragraphs 1) (2),
(3), and (7) of this section require the
determination of an employee’'s accrued
benefit under the plan as of the close of
the last plan year beginning before
January-1, 1989, as if the employee
terminated employment with the
employer on that date (the employee’s
“frozen accrued benefit” as defined in
paragraph (1}(7)(ii}(B) of this section).
For this purpose, service with the
employer after the date on which the
employee is deemed to have terminated
employment is nonetheless still taken -
into account for purposes of vésting and
determining eligibility for benefits
(including any optional form of benefit)
with respect to the accrued benefit so
determined. In addition, a plan may
provide for increases in those accrued
benefits based solely-on adjustments
under section 415(d){1) in the maximum
benefit permitted under section
415{b}(1). ‘

Par. 7. Section 1.410(b)-5(d), as

~ proposed 6n May 14, 1990 (55 FR 19531),

is amended by revising the second
sentence of paragraph (d)(1)to read as
follows:

§ 1.410(b)-5 Average ‘benefit percentage
test.

* - * « * !

{d) Calculation of employee benefit
percentages—(1) In general. * * *
These rules are generally the same as
the rules used for calculating allocation
and accrual rates under an aggregated
plan under section 401(a){4), except that
plans {or portions of plans) that are
ESOPs or that are subject to section 401
(k) or (m) are taken into account. * * *

* * * * *

Par. 8. Section 1.410(b)-7, as proposed
on May 18, 1989 (54 FR 21448), is
amended by revising paragraphs (c)(2},
(d)(2), (d)(2), (e)(1), and (e)(2) to read as
follows:

§ 1.410(b)~7 Detinition of plan and rules
governing plan disaggregation and
aggregation.

(c) Mandataljy dzsaggregatlon af
certain plans* * .

(2) ESOPs and non-ESQPs. The:
portion of a plan that is an employee
stock ownership plan described in
section-4975 (e)(7) or section 409 (an
ESQOP).and the portion of the plan that is
not an.ESOP are treated as separate
plans for purposes:of section 410(b)
except as otherwise permitted under
§ 54.4975-11(e). Notwithstanding .

§§ 1.410(b)-10 and 54.4975-11(a)(5). an
employer may treat the rule in this .
paragraph (c)(2) as not effective for.plan
years beginning before January 1, 1990.
* * * * - * . N

(d) Permissive aggregation for ratio -
percentage and nondiscriminatory -

- classification tests—(1) In general. For

purposes of applying the ratio
percentage and nondiscriminatory
classification tests of § 1.410(b)-2,
except as provided in paragraphs (d)(z)
and (d)(3) of this section, an employer
may elect to designate two or more
separate plans. (determined after
application of paragraph. (b} of this
section) of the employer as a single plan.
If an employer elects to-treat two or
more of its separate plans as a single
plan under this paragraph, the plans
must be treated as a single plan for.all
purposes under sections 401({a)(4) and
410{b). See §§ 1.401(k)-1(b) (5)(i) and
1.401(m)-1(b}(4)(i) for special
aggregation rules applicable to plans
subject to section 401 (k} or (m) and
related plans that are treated as part of
the same plan for purposes of those
sections.

{2) Rules of disaggregation apply. An
employer cannot elect to aggregate
portions of a plan that are disaggregated
under the rules of paragraph (c) of this
section. Similarly, an employer also -
cannot elect to aggregate two or more
separate plans that would be C
disaggregated under the rules of

-
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paragraph (c) of this section if they were
portions of the same plan. (For purposes
of the preceding sentence, the special
transitional rule in paragraph (c)(2) of
this section does not apply.) In addition,
an employer cannot elect to aggregate
an ESOP with another plan (including
another ESOP) except as permitted
under § 54.4975-11(e).

* * - * *

(e} Mandatory aggregation for
average benefit percentage test—(1) In
general. In determining whether a plan
satisfies § 1.410(b)-2(b)(3), it is
necessary to déetermine whether the
average benefit percentage test of
§ 1.410(b)-5 is satisfied. For purposes of
applying the average benefit percentage
. test, all qualified plans of the employer
- must be taken into account to form a

deemed single plan, including plans (or
portions of plans) that are ESOPs or that
are subject to section 401 (k) or (m).

(2) Rules of disaggregation. Once all
qualified plans of the employer have
been aggregated to form a deemed

. single'plan under paragraph (e){1) of this
section, that deemed single plan must be
disaggregated under the rules in
paragraphs {c)(1), (c)(5), and (c}(6) of
this section and may, at the option of the
employer, be disaggregated under the
rules of paragraph (c}(4) of this section.
Each deemed separate plan that
includes a plan {or a portion of a plan)
that does not satisfy the ratio
percentage test of § 1.410(b}-2(b)(2) must
separately satisfy the average benefit
percentage test of § 1.410(b)-5.

* » * * *

Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.

[FR Doc. 90-21761 Filed 9-12-90; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF LABOR

Occupational Safety and Heélth
Administration

29 CFR Part 1910

[Docket No. S-760-B1

RIN 1218-AB27

Accreditation of Training Programs for
Hazardous Waste Operations

AGENCY: Occupational Safety and
Health Administration. _
ACTION: Proposed rule; cancellation and
rescheduling of informal public hearings;
- extension of comment period; extension

of time to notify of intention to appear. .

SUMMARY: On July 27, 1990, the '
Occupational Safety and Health
" Administration (OSHA) published a

notice in the Federal Register (55 FR
30720) scheduling informal public
hearings and reopening the written
comment period for its proposed
Accreditation of Training Programs for
Hazardous Waste Operations. It has
become necessary for OSHA to cancel
and reschedule the informal public’
hearings announced in that notice. The
written comment period and the time to
submit notices of intention to appear,
evidence and testimony have been
extended to coincide with the
rescheduled public hearings.

DATES: The informal public hearings -

scheduled for October 2, 1990 through -

October 5, 1990 in Washington, DC are

cancelled and rescheduled for February -

5, 1991 through February 8, 1991 in .
Washington, DC. The informal public’
hearings scheduled for October 10, 1990
through October 11, 1990 in Cincinnati,
OH (Covington, KY) are cancelled and -
rescheduled for February 12, 1991
through February 14, 1991 in Cincinnati,
OH. The hearings will begin at 8:30 a.m.

on the first day in each city and at9 am. -

on any succeeding day. A tentative
schedule of appearances will be
prepared and distributed to parties who
have submitted notices of intention to
appear so parties will know when issues
which concern them are likely to be
raised at the hearing.

Notices of intention to appeqr must be
postmarked by December 17, 1990.
Written comments, testimony and all
other evidence which will be offered
into the hearing record must be
postmarked by January 21, 1991,
ADDRESSES: Four copies of the notice of
intention to appear, testimony, and
documentary evidence which will be *
introduced into the hearing record must
be sent to Mr. Thomas Hall, Division of
Consumer Affairs, Occupational Safety
and Health Administration, U.S.
Department of Labor, Room N-3649, 200
Constitution Avenue, NW., Washington,
DC; 202-523-8615. Written comments on
the proposed standard should be sent'in
quadruplicate to the Docket Office,
Docket No. S-760-B, Occupational
Safety and Health Administration, - -
OSHA Room N-2625, U.S. Department
of Labor, 200 Constitution Ave., NW,,
Washington, DC 20210. Previously
submitted comments, notices of
intention to appear, testimony and
evidence submitted in response to
OSHA's July 27, 1990 notice (55 FR
30720) scheduling the October hearings
need not be resubmitted and will be
considered and used in schediling the
February hearings. Those parties who

-have previously filed notices of -

interition to appear at the October
hearings need only let OSHA know if

and when they will appear at the new
hearings. They do not need to resubmit
all of their supporting data unless it has :

. changed.

The location of the mformal public
hearing to be held in Washington, DC'is -
the Auditorium of the Frances Perkins

" Building, U.S. Department of Labor, 200.

Constitution Ave., NW., Washington,
DC 20210. The location of the informal -
public hearing to be held in Cincinnati,
OH is the Omni Netherland Plaza, 35 W.

. Fifth Street, Cincinnati, OH 45202, (513)
- 421-9100.

FOR FURTHER INFORMATION CONTACT

Mr. Thomas Hal}, Division of Consumer
Affairs, Occupational Safety and Health
Administration, U.S. Department of

. Labor, Room N-3649, 200 Constitution:

Avenue, NW., Washington, DC; 202~
523-8615.

SUPPLEMENTARY INFORMATION: OSHA
proposed a new standard on
certification of training programs on
January 26, 1990-(55 FR 2776). Various
members of the public requested that -
OSHA hold public hearings. On July 27,
1990 at 55 FR 30720, OSHA scheduled
public hearings and extended the
comment period for this proposed rule.
OSHA has found it necessary and
made a decision to reschedule its
informa! public hearings on its proposed
standard for the Accreditation of -
Training Programs for Hazardous Waste

" Operations due to potential problems

affecting OSHA's personnel staffing and
operating budget during the early
months of the 1991 fiscal year beginning
October 1, 1980, OSHA believes that
any problems affecting OSHA's staffing
and operating budget can be resolved by
January, 1991. The first practical dates
available for rescheduhng the hearing
for this rulemaking are in February 1991
and this notice reschedules-the
cancelled hearings for the first two
weeks in that month. In light of the
additional time available to the public
before the informal public hearings,
OSHA has also decided to extend the
public comment period until January 21,
1991.

Issues

Through this hearing, the Agency
expects to obtain testimony and other

" information pertinent to all the issues
‘relevant to the notice of proposed .

rulemaking. Many issues were raised in
the notice of proposed rulemakmg (55
FR 2776; January 26, 1990) and in the
previous notice of informal public
hearings (55 FR 30720; July 27, 1990).
Some of those issues include the criteria
for certification, the procedures for

* certification, and the methods to prevent
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a backlog from developing. Several
issues inaddition to those were
emphasized in the comments and
request for a hearing. OSHA is
-identifying those additional issues
below so that participants may be better
prepared. to.discuss them more fully
during the February hearings.

Emergency Besponse Training

OSHA did not propose to accredit
training programs for emergency
response covered by paragraph: (q) of 29
. CER 1910.120. Several commenters
addressed this issue during the comment
period provided in the proposal. There is
both support for accreditation of
- emergency response training programs
and support for not accrediting
emergency response training programs.
Several comments suggest that OSHA is
required to provide accreditation of
emergency response training. This issue
will be discussed during the hearings
and interested partxes are invited to
submit any data, views, or arguments
that OSHA could use in making its final
determination on accreditation of
emergency response training. In
. particular, information on the number of
programs available and the cost and
benefits for accrediting these programs

is requested. OSHA is also interested in

hearing what role state emergency
response tralmng accreditation agenmes
should play in national accreditation .
programs. Are there other Federal
agencies that should play a role in
emergency response training? If so, who
are they and what role should they
assume? Which level(s) of emergency
response training should be targeted for
accreditation? Should in-house fire/
rescue company or law enforcement
department level training be required to
be accredited?

Submission of Copyrighted Material

OSHA proposed that applicants for
training accreditation submit copies of
all audio-visual aids that will be-used as
part of a training program. Several -
commenters have suggested that they
woutild be violating copyright protection
laws if they were to submit copies of the
audio-visual aids they have purchased

for use in their programs. Tt is not clear”
to OSHA how its review of copyrighted

materials for regulatory purposes would
violate copyright laws. However,
comment on the most appropriate
manner in which audio-visual aids can
be reviewed for acceptance 1s requested.

Cost of Proposal

Several commenters have suggested
that OSHA's estimated costs for
submittal of applications are too low.

" This is particularly true, it is argued, if

“additional copies of copyrighted-

material have to be purchased for

-submittal to the Agency to gain

accreditation. Comments are requested
on the cost involved to submit
applications as well as any other costs
associated with the procedure

Public Parhcnpatxon

OSHA has rescheduled informal .
public hearings to begin at 9:30 a.m. on

- the first day in each city and at 9 a.m. on

any succeeding day. A tentative
schedule of appearances will be-
prepared and distributed to parties who
have submitted notices of intention to
appear so parties will know when issues
which.concern them are likely to be
raised at the hearing. The hearing in
Washington, DC will be held in the
Auditorium, Francis Perkins Building,

-U.S. Department of Labor, 200

Constitution Avenue, NW., Washington,
DC 20210, The location of the informal
public hearing to be held.in Cincinnati,
OH is the Omni Netherland Plaza, 35 W.
Fifth Street, Cincinnati, OH 45202, (513)
421-9100.

Persons desiring to participate at the
hearing, including the right to question
witnesses, must file a notice of intention
to appear postmarked by December 17,
1990. The notice of intention to appear
must contain the following:

1. The name, address, and telephone
number of each person to appear;

2. The capacity in-which the person
will ‘appear;

3. The approximate amount of time
required for the presentation;

- 4. The specific issues that will be
addressed;

5. A detailed statement of the position
that will be taken with respect to each
issue addresses;

6. A statement as to whether the party
intends to submit documentary
evidence, and if 50, a detailed summary
of the evidence.

Filing of Testimon y and Evidence
Before the Hearmg ,

Any party requesting more than 10
minttes for presentation at the hearing
or who will present documentary
evidence, must provide in quadruplicate,
the complete text of its testimony,
including, all documentary evidence to.
be presented at the hearing. These
materials must be postmarked no later
than January 21, 1991 and sent to Mr.
Tom Hall, OSHA Division of Consumer

- Affairs, at the address given above.

Each submission will be reviewed in
light of the amount of time requested in
the notice of intention to appear. In
instances where the information
contained in the submission does not

* justify the amount of time requested, a

‘more appropriate amount of time will be -
< allocated and the participant will be

notified of the fact. Any party who has
not substantially complied with the
above requirements, may be limited to a

"10 minute presentation and may be
-requested to return for queshomng ata

later time. -
‘Notices of intentxon to appear,

‘testimony and evidence, will be

available for inspection and copying at
the Docket Office, Docket No. S-760-B,
Occupational Safety and Health -
Administration, Room $-2625, 200
Constitution Avenue, NW., Washmgton,

‘DC 20210.

The heanhg in Washington, DCis
scheduled to commence at 9:30 a.m. on
February 5, 1991 and in Cincinnati it is

. scheduled to commeénce at 9:30 a.m. on

February 12, 1991. If there is less
extensive testimony, the hearings in
each city may be terminated sooner
than the dates specified. If there is more-
extensive testimony, the hearings may
be extended. The hearings will be .

conducted in accordance with the public

participation and: hearmg procedures .
found at 55 FR 30722 in OSHA's ]uly 27,
1990 hearing notice. - .. .

Authority

This document has been prepared
under the direction of Gerard F. -
Scannell, Assistant Secretary of Labor - -
for Occupational Safety and Health, U.S,
Department of Labor, 200 Constitution -
Avenue, NW., Washington, DC 20210.

It is issued under section 6(b) of the
Occupational Safety and Health Act (29
U.S.C. 655), Secretary of Labor’s Order
1-90, (55 FR 9033) and 29 CFR part 1911.

Signed at Washington, DC, on this 10th day
of September, 1990.

Gerard F. Scannell,

Assistant Secretary of Labor. .

[FR Doc. 90-21707 Filed 9-13-80; 8:45 am]
BILLING CODE 4510-26-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 918

‘Loulsiana Permanent Regulatory

Program -

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; Pubhc Comment
Period and Opportunity for Public
Hearing on Proposed Amendment.
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SuMMARY: OSM is annoaneing receipt of
a proposed amendment to the Lonisiana
permanent regulatory program :
{hereinafter, the “Louisiana program™}
under the Surface Mining Contrel and
Reclamation Act of 1977 (SMCRA)
Louisiana proposes. to add to its
program an exemption from the
Louisiana rules for the extraction of coal
incidental to the extraction of other
minerals. The amendment is intended to
revise the State program to be
consistent with the carresponding
Federal standards. .

This notice sets forth the times and
locations that the Louisiana prograsm
and preposed amerndment to that
program are available for public
inspection, the comment period during
which interested persens may submit
. written comments on the proposed
amendment, and the procedures that
will be followed regarding the publ?m
hearing, if one is requested.

DATES: Written comments mustbe
received 4 p.m., c.d.t. October 15, 199¢ H
requested, a public hearing on the
proposed amendment will be held on

October 9, 1990. Requests to present oral

" testimony at the hearing must be
received by 4 p.m., c.d.t. on October 7,
1990.

ADDRESSES: Written comments should

. be mailed or hand delivered to James H.
Mongrief at the address listed below.

Copies of the Louisiana program, the
proposed amendment, and all written
comments received in response to this
notice will be available for public
review at the addresses listed below
during nermal business hours, Monday
through Friday, excluding holidays. Each
requester may receive one free copy of
the proposed amendment by contacﬁng

* OSM's Tulsa Field Office.

James H. Moncrief, Director, Tulsa F;eld
Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, suite 550, Tulsa, OK
74135, Telephone: {918} 583-6430.

Department of Natural Resources, Office
of Conservation, Injection and Mining
Division, 625 N. 4th Street, P.O. Box
94275, Baton Rouge, LA 70804-9275,
Telephone: (504) 342-5515.

FOR FURTHER INFORMATION CORTACT:

James H: Moncrief, Director, Tulsa Field

Office, on telephone number (918} 581~

6430.

SUPPLEMEKRTARY INFORM&TION

~ L Background on the Leuisiana Program:

On October 10, 1980, the Secretary of
the Interior conditionally approved the -
Louisiana program. General background
information on the Louisiana program,
|l including the Secretary’s findings, the

disposition of comments, and the
conditions of approval of the Lovisiana
program can be found in the October 18,

- 1980 Federal Register {45 FR 67349}

Subsequent actions cencerning
Louisiana’s program and program
amendments can be found at 30. CFR
918.16.

IL. Proposed Amendment

By letter dated August 14, 1950
(Administrative Record No. LA-307),
Louisiana submitted a proposed
amendmerdt to its program pursuant to
SMCRA. Louisiana submitted the
propesed amendment inresponse to a
February 7, 1990, letter that OSM sent in
accordance with 30 CFR 732.17(c}.
Louistana proposes to add a new

. chapter 4, entitled “Exemption for Ceal

Extraction Incidental to the Extraction-
of Other Minerals.”

IIL. Public Comment Procedures

In accordance with the previsions of
30 CFR 732.17(h}, OSM is seeking
comments on whether the proposed
amendment satisfies the applicable -
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the -
Louisiana program.

Written Comments

Written comments shcmld be spec:xfnc,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under “DATES” or at locations
other than the Tulsa Field Office will not
necessarily be considered in the final -
rulemaking or included in the
administrative record.

* Public Hearing

Persons wishing te testify at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT” by 4 p.m., c.d.t. on Ocieber 1,
1990. The location and time of the
hearing will be arranged with those

persons requesting the hearing. I no one .

requests an oppertunity to festify at the
public hearing. the hearing will not be
held.

Filing of a writien statement at the
time of the hearing is requested as it will
greaily assist the transcriber.
Submission of writien statementis in
advanee of the hearing will allow OSM

" officials to prepare adequate responses

and apprepriate questions. -

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have net
been scheduled to testify, and who wish

to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
testify and persons persent in the

- audience who wish to tes’trfy have been

heard.
Public Meeting

If only one person requestsan
opportunity to testify at a hearing, a
public meeting, rather than a ptrbhc
hearing, may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under “FOR FURTHER
INFORMATION CONTACT.™ All such

_meetings will be open to the publie and,

if possible, notice of meetings will be
posted at the locations listed under

" ADDRESSES."™ A writfen summary of
each meeting wilt be made a part of the
administrative record..

List of Subjeets in 36 CFR Part 918
Intergovernmental relations, Suzface
mining, Underground mining.
Dated: September 6, 1986
Raymand L. Lowrie,
Assistant Director, Westemn Field Opemm
[FR Droc. 30-21704 Filed 9-13-90; 8:45 ams]
BILLING. CODE 4310-05-M )

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 286

[DoD 5400‘.7*“]5‘

Freedom of Information Act (FOIA)
Program; Correction

AGENCY: Office of the Secretary of
Defense, Dol

ACTION: Propased rule; correction.

SUMMARY: The Department of Defense
published a proposed rufe on August 31,
1990, 55 FR 35652. Due to an
administrative oversight, this document
corrects the published proposed rule to
include a Regulatory Flexibility
statement in the Supplementary
information. For the statement that
should have been included, see
SUPPLEMENTARY INFORMATIONR below.

ADDRESSES: Office of the Assistant
Secretary of Defense (Public Affairs), |
Washingten, DC 20301-1400.

FOR FURTHER INFORMATION CONTACT:

. Mr. C. Talbott, telephone (202} 697-1188. '

SUPPLEMENTARY INFORMATION: It is
hereby certified that this propesed rile
does not exert a significant economiec
impact on a substantial number of smatl
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entities. This determination is made
based upon the fact that'the rule merely
recodifies the procedural aspects of the
Department of Defense's Freedom of
Information Act Program, which
includes guidance on how and from
whom to request information pertaining
to the Department of Defense; imposes
no new requirements, rights, or benefits
on small entities; will have neither a
beneficial nor an adverse effect on small
entities, and is not a major rule under
the Regulatory Flexibility Act.

Dated: September 11, 1950.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 90-21720 Filed 9-13-90; 8:45 am]}
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
' Coast Guard -

33 CFR Part 117
[CGD7-90-37]
Drawbridge Operation Regulations:

Okeechobee Waterway, Sambel
Causeway, Florida

AGENCY: Coast Guard, DOT.

ACTION: Proposed rule: Extension of
comment period.

SUMMARY: This notice extends the
comment period of the proposed rule to
change drawbridge operating
regulations for the Sanibel Causeway

- drawbridge across the Caloosahatchee
River (Okeechobee Waterway at Punta
. Rassa, Florida. Due to summer vacations
and seasonal resident absences,
numerous interested parties have been
unable to provide meaningful response
within the original 45 day comment
period. In order to ensure all persons are '
afforded adequate time to comment on
the proposed rule, the deadline for
receipt of comments is extended to
September 15, 1990.

DATES: The comment period on the -
notice of proposed rule making is
extended to September 15, 1990.
ADDRESSES: Comments should be
mailed to Commander (oan) Seventh
Coast Guard District, 909 SE 1st Avenue,
Miami, FL 33131-3050. The comments
and other materials referenced in this
notice will be available for inspection
and copying at Brickell Plaza Federal
Building, room 406, 909 SE 1st Avenue,
Miami, FL. Normal office hours are
between 7:30 a.m. and 4 p.m., Monday
through Friday, except holidays.
Comments may also be hand- dehvered
to this address. :

FOR FURTHER INFORMATION CONTACT:
Ian MacCartney (305) 536-4103.
SUPPLEMENTARY INFORMATION: This
notice of proposed rulemaking was
published on June 22, 1990 in the Federal
Register (55 FR 25676).

Dated: August 30, 1990.-
Robert E. Kramek, o

Rear Admiral, U.S. Coast Guard, Commcmder.
Seventh Coast Guard District.

{FR Doc. 80-21772 Filed 8-13-90; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 117
[CGD7-90-79] .

Drawbridge Operatlbn Regulations; .
Canaveral Barge Canal, FL

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: At the request of Brevard
County, the Coast Guard is considering
adding regulations governing the Christa
McAuliffe (SR 3) drawbridge on Merritt
Island by permitting the draw to remain
closed during certain periods. This

. proposal is being made because the .

vehicular traffic pattern has changed.
This action should accommodate the

. needs of vehicular traffic and should

still provide for the reasonable needs of »
navigation.

DATES: Comments must be received on
or before October 29, 1990.

ADDRESSES: Comments should be
mailed to Commander (oan) Seventh
Coast Guard District, 909 SE 1st Ave.
Miami, FL 33131-3050. The comments
and other materials referenced in this
notice will be available for inspection
and copying at Brickell Plaza Federal
Building, Room 484, 909 SE 1st Avenue,
Miami, FL. Normal office hours are
between 7:30 a.m. and 4 p.m., Monday
through Friday, except holidays.
Comments may also be hand dehvered
to this address. -

FOR FURTHER INFORMATION CONTACT:
Walt Paskowsky (305) 536-4103.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rulemaking by

‘submitting written views, comments,

data, or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgement that

" their comments have been received

should enclose a stamped, self
addressed postcard or envelope. The
Commander, Seventh Coast Guard

" District will evaluate all

communications received and determine
a course of final action on this proposal.
The. proposed regulations may be
changed in light of comments received.

Drafting Information

The drafters of this notice are Walt
Paskowsky, project officer, and Lt.
Genelle Tanos, project attorney.

Discussion of Proposed Regulations

The bridge presently opens on signal;
except that, from 6:45 a.m. to 7:45 a.m.
and 4;15 p.m. to 5:45 p.m. Monday
through Friday, except federal holidays,
the draw need not open. Brevard County
requested these periods be changed and
lengthened to cover the period from 6:15
a.m. to 7:45 a.m. and 3:30 p.m. to 5:15
p.m., weekdays except holidays.
Analysis of highway traffic data
indicates this two lane roadway has a
poor level of service during the morning
and evening rush hours which now
occur earlier and last longer than the
periods covered by the existing
regulations. The proposed rule would be
identical to the existing operating rule

for the SR 401 bridge across the same

waterway at mile 5.5.
Federalism

" This action has been analyzed in

-accordance with the principles and

criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federallsm
Assessment.

Economic Assessment and Certification'

These proposed regulations are
considered to be non-major under -
Executive Order 12291 on Federal
Regulation and non-significant under the
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 26, 1979).

The economic impact of this proposal
is expected to be 50 minimal that a full
regulatory evaluation is unnecessary.
We conclude this because the rule
exempts tugs with tows. Since the
economic impact of the proposal is
expected to be minimal, the Coast
Guard certifies that, if adopted, it will
not have a significant impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 117
Bridges.
Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend part 117
of title 33, Code of Federal Regulations,
as follows:
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PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation fox part 117
continues to read as follows:

_Authority: 33 U.S.C. 499 49 CFR 1.5, 33 _
CFR 1.05-1{g}

2. Section ¥37.273 fa} is revrsed’ to read
as follows:

§ 117.273 Canaveral Barge Canat. '

-fa} The draw of the Christa McAuliffe.
bridge, (SR 3.}, mile 1.0, near Indianola, .
shall open on signal from 6 a.m. ta 10
p.m.; except that, from 815 a.nr. ta 245
a.m. and 3:30 p.m. to 5:13 p.m. Monday
threugh Friday, except federal halidays,
the draw need rot be opened for the
passage of vessels. From 10 p.m. tc 6
a.m., the draw shalt open on signal if at
least three hours notice is given. The
draw shall operw as soon as possible for
the passage of public vessels of the
United States, tugs with tows and
vessels in distress.

* » * o >
Dated: August 30, 1950:
Robert E. Kramek,

Rear Admiral, U.S. Coast Cuard Commander
Seventh Coast Guard District.

[FR Doc. 90-21771 Filed 9-13-80; 8:45 am}
BILLING CODE 4910-14-M-

Federal Highway Administration
49 CFR Parts 350 Through 339
|FHWA Docket No. MC-89-2} -

RIN 2125-AC04

Federat Motor Carrier Safety
Regulations; Paperwork Reduction

AGEeNCY: Federal Highway
Administration (FHWA), DOT.
AcTion: Withdrawal of advance notice
of proposed rulemaking.

SUMMARY: The FHWA is withdrawing
its advance natice of proposed
rulemaking (ANPRM) published on: April
17, 1989, 54 FR 15232 and closing docket
MC-89-2. The Paperwork Reduction Act
of 1986 requires all Federal agencies to
reduce the recardkeeping burdens
imposed on the public by 20 percent.
The ANPRM sought ways to reduce the
paperwerk burdens imposed on

" regulated metor carriers. The FHWA
has determined that current paperwerk
burdens can best be addressed
individually in subsequent rulemakmg
actlons

FOR FURTHER INFORMATION CONT ACT:
Ms. Paula R. Robinson, Office of Motor

Carrier Standards, {202} 366-2984. or
Michael J. Laska, Office of the Chief
Counsel, {202) 366-1383, Federal
Highway Administration, Department of
Fransportation, 460 Seventh Street, SW.,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION: On Apzil
17, 1989, the FHWA published an
ANPRM in the Federal Register {54 FR
15232) seeking public comment on ways
to reduce paperwork burdens imposed

. on motor carriers subject to the Federal

Motor Carrier Safety Regulations {49
€FR parts 350 through 399). Thirteen
comments were received to the docket.
Motor carriers, associations, utility
companies and other interested parties
that commented to the docket had
diverse opinions on ways to reduce
current paperwork burdens. One
commenter, the Virginia Electric and
Power Company, expressed concerns
about the duplication that exists for
recordkeeping requirements and
questioned the need for some of these
requirements because of the commercial
driver’s license (CDL) requirements.
which most States have implemented or
are in the process of implementing. The
Virginia Electric and Power Company
specifically stated that “49 CFR
383.71{a)(2] and 49 CFR 381.35 require
the driver to study the same materiak in
order to pass a test, therefore, promoting
duplicative efforts.” Another
commenter, the National Schaal
Transportation Association, commented
on the increasing paperwork imposed on
for-hire carriers as a result of the new
drug testing requirements.

" The American Trucking Associations,
Inc, (ATA]} offered several suggestions
which included ways to improve the
driver’s record of duty status to further
reduce paperwork. Utility companies,
such as Baltimore Gas and Electric and
Virginia Power, offered the opinion that
vehicles with superior safety records
should be exempted from all paperwork
required by the FMCSRs.

The FHWA, in certain instances,
agrees with these commenters because
the CDL and drug testing programs are
well on the way to complete
implementation. In 48 CFR part 383, all
States must have licensed their drivers
under the CDL program by April 1982
The drug testing requirements were
implemented for large motor carriers.
(more than 50 drivers} on December 23,
1939 (53 FR 47134, 54 FR 46616). Al} other
molor carriers are to implement drug
testing by December 22, 1930,

The FHWA continues to be committed
to eliminating duplicative requirements.

and other factors: that i impose additianal
burden on the metor carrier industry
even theugh no additional action will be

. taken with respect te this notice.

Instead, the FHWA believes that current
paperwork burdens would best be:
addressed individually in subsequent
rulemaking actions. For example, the
“written examination™ and “driving

- test” requirements are paossibly

redundant in light of the CDL prograny
and; thus, are tasgeted for future
rulemaking actions te be published
soon. Also, the issue of the driver’s

. record of duty status and driver fatigus

is currently the subject of & 3-year
research project. After its completion,
the FHWA intends te consider
appropriate actions, consistent with the
research findings, that may reduse the
burden asscciated with the preparation
of the driver’s record of duty statvs.

The FHWA believes those directly
affected by the costs and benefits of the
FMCSRs would be best served by :
specific rulemaking actions in the future.
This cannot be done until additfonat
research and review in the varieus areas
are completed. Therefore, the FHWA is
withdrawing its ANPRM on this subject
and is closing Docket MC-83-2 since the
paperwork reduction will be addressed
in subsequent rulemaking actions.

A regulatory information number
(RIN}) is assigned to each regulatary
action listed in the Unified Agenda of
Federal Regulations. The Regulatory.
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN namber
contained in the heading of thig
document ¢an be vsed to cross reference
this action with the Unified Agenda.

List of Subjects in 4% CFR Parts 350
through 399

- Highways and reads, Highway safety,
Motor carriers, Driver's hours of servige,
Reporting and recordkeeping
requirements.

(Catalog of Federal Domestic Assistance

Program Number 20.217, Mator Casriex
Safety)

Authority: Fitle XH of Pub. L. 3-570; 199
Stat. 3207-170;.49 U.S.C. 3102; 49 U.5.C. App.
2505; 49 CFR 1.48.

Issued on: September 5, 1990.

- T.D. Larson,

Admmis trator. A
[FR Doc. 90-21832 Filed 6-13-90; 8:45 am}
BILLING CODE 4910-22-M
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DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

50 CFR Parts 611,672, and 675

[Docket No. 900244-0234]
RIN 0648-AC80

Forelgn Fishing; Groundfish of Guif of
Alaska; Bering Sea, and Aleutian
Islands

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Proposed rule; request for
comments.

SuMMARY: NOAA issues a proposed rule
to implement (1) Amendment 19 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (Gulf
FMP) and (2} Amendment 14 to the
Fishery Management Plan for the
Groundfish Fishery in the Bering Sea
and Aleutian Islands Area {Bering FMP).
If the Secretary of Commerce approves
these amendments, the implementing
rules would (1) regulate the practice of
stripping roe (eggs) from female pollock
and discarding female and male pollock
carcasses without further processing,
and (2) seasonally allocate the total
allowable catch (TAC) of pollock in
commercial fisheries for groundfish in
the U.S. exclusive economic zone {EEZ)
adjacent to Alaska. Publication of this
proposed rule is necessary to fulfill
procedural requirements of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act). The
intended effects of these regulations, if
issued as proposed, are to reduce
wastage of the pollock resource, prevent
possible adverse effects on the marine
ecosystem and reproductive potential of
pollock, provide for an equitable
distribution of the pollock resource
among users of the groundfish fishery,
and, generally, promote the
conservation and management
objectives of the FMPs.

DATES: Comments on this proposed rule
are invited on or bei'ore October 29,
1990.

ADDRESSES: Comments may be mailed
to Steven Pennoyer, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 21668, Juneau, AK’
99802-1668. Copies of the proposed
Amendments 19 and 14 to the FMPs, and
the environmental assessment,
regulatory impact review and initial
regulatory flexibility analysis (EA/RIR/
IRFA) may be obtained from the North -
Pacific Fishery Management Council,
P.O. Box 103136, Anchorage, AK 99510
(telephone 807-271-2809). Comments on
the EA/RIR/IRFA are particularly
requested.

FOR FURTHER INFORMATION CONTACT:
Jay }J.C. Ginter (Fishery Management
Biologist, NMFS), 807-586-7229.

SUFPLEMENTARY INFORMATION:
Background

Domestic and foreign groundfish
fisheries in the EEZ off Alaska are
managed in accordance with the Gulf
and Bering FMPs. Both FMPs were
prepared by the North Pacific Fishery
Management Council {(Council) under
authority of the Magnuson Act. The Gulf
FMP is implemented by regulations
appearing at 50 CFR 611.92 and part 672,
and the Bering FMP, by regulations
appearing at 50 CFR 611.93 and part 675.
The Council has recommended Gulf
FMP Amendment 19 and Bering FMP
Amendment 14 to the Secretary for
review, approval, and implementation
under sections 304(a) and 305{c) of the
Magnuson Act. A notice of availability
and request for public comment on these
amendments was published on August
17, 1990 (55 FR 33737).

Walleye pollock (Theragra
chalcogramma) is the principal species
in the groundfish fisheries off Alaska.
Domestic harvesting and processing of
pollock off Alaska in 1989 tataled 1.09
million metric tons (mt} and has an ex-
vessel value, excluding the value added
by at-sea processing, of about $190
million. This was 78 percent and 54
percent, respectively, of the harvest and
ex-vessel value of all domestic
groundfish fisheries off Alaska. The
wholesale value of poIIock products
resulting from the catch in the domestic

pollock fishery in 1989 was about $600
mllllon

The TAC of pollock in the Gulf of
Alaska (GOA) area has been fully used
by the domestic fishery since 1988, after
being harvested primarily by foreign -
fisheries through 1981, and then
harvested primarily by joint venture
fisheries through 1986. In the Bering Sea
and Aleutian Islands (BSAI) area, the
joint venture fishery became the
predominant user of the pollock TAC in
1986, but the domestic fishery is
expected to be able to fully use the
pollock TAC in that area for the first
time in 1990. The rapid expansion of
domestic harvesting and processing
(shore-based and at-sea) capacity of the
domestic pollock fishery has been
encouraged by the policies and
provisions of the Magnuson Act.
Howevetr, this growth has resulted in
increased competition within the
domestic fishery for the pollock TAC
because all participants are not able to
fulfill their harvesting and processing
plans before the TAC is attained and
further flshmg prohibited. :

~

This competition for pollock within
the domestic fishery first occurred in the
GOA in 1989. The TAC of pollock in the
GOA declined from 416,000 mt in 1984 to
72,200 mt in 1989. Domestic catcher-

‘processor and mothership-pracessor

vessels became principal participants in
the GOA pollock fishery in 1989. In 1988,
this at-sea component of the industry
harvested only about 8,000 mt or 14.4
percent of the 55,724 mt domestic
harvest. During the 1989 pollock roe
fishery, catcher-processor and
mothership operations harvested about
32,000 mt of pollock, approximately 53
percent of the initial GOA pollock TAC.
This harvest level, combined with an
accelerated rate of harvest by vessels
delivering the shore-based processors,
resulted in the initial TAC for the
Western and Central GOA being
exceeded by late March. Until the TAC
was later increased, no TAC was
available either for the pollock fisheries
that had been expected to occur later in
the year or for bycatch in other
groundfish fisheries. No similar problem
occurred in the BSAI area in 1989
because the domestic catches of pollock
were expected to be less than the
specified TACs.

In 1990 and beyond, the capacity for-
domestic harvesting and processing of
pollock in the GOA and the BSAI areas
is expected to reach or exceed the
pollock TACs. The NMFS forecast of the
1990 domestic production potential of
pollock exceeds the 1990 TACs by about’
52,000 mt or 74 percent in the Western
and Central GOA, and by 556,000 mt or
43 percent in the Bering Sea subarea. In
the Aleutian Islands subarea, the 1990
forecasted production is less than the
TAC. However, management problems
caused by increased competition for
pollock in the other two areas are
expected to spread to this area also.

Pollock roe is a particularly high-value -
product that can be obtained from
females caught before spawning during

- the roe-season fishery (primarily late

January through early April). Some
processing operations produce roe and
other pollock products. Other operations
produce only the roe during all or part of
the roe-season fishery by roe stripping
(i.e., extracting only roe and discarding
the female carcasses and all the males).
During other times of the year, various
combinations of fillets, surimi, meal, and
other products, are produced from
pollock.

Competition for pollock during the roe
season is intensified due to the high
value of pollock roe relative to other
pollock products. In addition, the
extraction of roe can be done faster than

- production of other pollock praducts. By
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roe stripping, fishermen can increase
their share of the TAC of pollock. The
incentive to strip roe from pollock is
further enhanced by the fact that pollock
Are congregated in larger schools during
the roe season, in preparation for -

. spawning, than they are at other times
of the year. This provides fishermen
with a higher catch per unit of effort
during the roe season. Hence, roe
stripping has occurred because the most
valuable pollock product can be made at
the least cost.

The Council expressed concern in
1989 that the practice of roe stripping is
a wasteful uge of the pollock resource
because it can result in the discard of 90
percent or more of a pollock catch
during the roe season. Additional
concern was expressed about the
allocative effect of roe stripping and its
potential biological implications. At its
meeting of December 5-8, 1989, the
Council requested the Secretary of
Commerce (Secretary) to impose an
emergency interim rule prohibiting roe
stripping during the 1990 roe season.
Limitations on the amount of pollock
roe, rather than the prohibition of roe
stripping, were implemented by
emergency interim rule effective
February 16, 1990 (55 FR 6396, February
23, 1990). The emergency interim rule
was terminated when it was no longer
needed because the pollock spawning
season had ended (55 FR 19266, May 9,
1990).

The Problem

In recommending Amendments 19 and
14 to the Secretary, the Council intends
- to address a number of current or
potential fishery conservation and
management problems. The Council has
identified these problems as follows:
(a) Roe stripping is a wasteful use of
the pollock resource; :
(b) Roe stripping causes an
inappropriate and unintended allocation
. of the pollock TAC among seasons and
between industry sectors (i.e., at-sea
versus shore-based processing);
(c) Roe stripping may adversely affect
the ecosystem; and
(d) Roe stripping may adversely affect
the future productivity of pollock stocks.
In addition to these problems, the
rapid pace at which pollock may be .
harvested increases the difficulty of
accurately monitoring the pollock TAC.
Hence, increased rates of harvest also
increage the risk of exceeding the TAC
and possibly the risk of overfishing. This
problem is exacerbated at low levels of
TAC such as those in the GOA in'recent
years, -
A discussion of these problems and
analysis of the effects of various
alternative management measures to

resolve these problems is contained in
the EA/RIR/IRFA, which is currently -
available for public review and
comment from the Council at the above
address. A brief description of the

.Council’s preferred alternative follows.

Description of Proposed Roe-Stripping
Management Measures

The Council has recommended
amending the Gulf and Bering FMPs to
limit pollock roe stripping, enunciate a
policy that pollock should be used, to
the maximum extent possible, for human
consumption, and provide for division of
the pollock TAC into seasonal

_components. The Council recommended

different seasonal components in each
FMP. In the Gulf FMP, Amendment 19
would provide for four equal divisions of
the pollock TAC, each to be made
available for harvest at the beginning of
each calendar quarter. In the Bering
FMP, Amendment 14 would divide the
pollock TAC into two components. One
component would be available for
harvest during the “roe-bearing season,”
and the other would be available during
the “non-roe-bearing season.” Each
season would be defined in the
implementing regulations.

The Council is aware of
administrative difficulties in
implementing its human-consumption
policy and roe-stripping prohibition. The
Council, at this time, is not proposing
rules mandating product form. Also, the
proposed product-recovery standards
(described later) would not difinitively
“prohibit” roe stripping, but they would
severely limit the practice. The Council
is proposing this approach because it
was effective when used by the
Secretary in the emergency interim rule.

Hence, if approved, Amendments 19
and 14 would be implemented basically
by two management measures: seasonal
allocation of the pollock TAC and
recovery-rate standards for pollock
products.

1. Seasonal Allocation of TAC

For fisheries in the GOA, the pollock
TAC for the Central and Western
Regulatory Areas would be divided into
four equal seasonal allowances. Each
allowance would be available for
harvest during each calendar quarter of
the fishing year beginning with the first
complete weekly reporting period
(Sunday through Saturday) after January
1, April 1, July 1, and October 1. These
quarterly allowances would be specified
during the annual groundfish TAC
specification process, which involves

" prior public notice and comment

(§ 872.20). Insignificant amounts of

" -pollock are caught in directed fisheries

in the East Regulatory Area; therefore,

the TAC in the this area is not divided
into seasonal allowances.

Attainment of a quarterly allowance
of pollock before the end of a calendar
quarter would cause the Secretary to -
prohibit directed fishing for pollock until
the beginning of the following calendar
quarter. The proposed regulations would
provide authority to prohibit directed
fishing for pollock before complete
attainment of a quarterly allowance if
pollock are likely to be taken incidental
to catch of other species of groundfish.
In this event, the bycatch of pollock .
could be retained up to prescribed limits
(§ 872.20(g)).

Ifa quarterly allowance of pollock in
the GOA is exceeded, the proposed
regulations would provide for the
deduction of the excess equally from the
remaining quarters of a fishing year.
Likewise, the proposed regulations
would provide for any uncaught
quarterly allowance to be added equally
to the remaining quarters of a fishing
year. However, the deduction of over-
harvests or the addition of under-
harvests in the fourth quarter of one
fishing year from or to the first quarter
of the following fishing year would not
be allowed.

For fisheries in the BSAI area, the
pollock TAC for each subarea would be
divided into roe-season and non-roe-
season allowances. This would occur
after deduction of the reserve as
provided under § 675.20(a)(3). The
amount of pollock specified for each
allowance would be determined during’
the annual groundfish TAC specification
process which involves prior public
notice and comment (§ 675.20(a)(7)). The
proposed amendment does not limit the
relative proportxons of each seasonal
allowance as in the GOA area.

The roe-season allowance in the BSAI
area would be available for harvest
from January 1 through April 15, and the
non-roe-season allowance would be -
available from June 1 through the end of
the fishing year. Attainment of an
allowance before the end of a season
would cause the Secretary to prohibit
directed fishing for pollock until the
beginning of the following season. As in
the GOA, the.proposed regulations for
the BSAI area would provide authority
to prohibit directed fishing for pollock
before complete attainment of a
seasonal allowance if pollock are likely
to be taken incidental to catch of other
species of groundfish. Inthis event, the
bycatch of pollock could be retained up
to prescribed limits (§ 675.20(h)). ;

- If the roe-season allowance of pollock
is exceeded, the proposed regulations
would provide for the deduction of the
excess from the'non-roe season.
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Likewise, the proposed regulations

would provide for the addition of any

uncaught roe-season allowance to the
non-roe-season allowance. However,
the subtraction of over-harvests or the
addition of under-harvests in the non-
roe season of one fishing year from or to
the roe season of the following fishing
year would not be allowed.

The purpose of seasonal allocations of
the pollock TAC in both areas is
primarily to assure that the fishery will
be prosecuted throughout the year and
not exhausted during the roe season.
This preserves a predetermined amount
of the pollock TAC for those operations
that do not intend to fish for or process
pollock early in the fishing year. By
itself, a seasonal allocation of the
pollock TAC does not prevent roe
stripping, but it will prevent a
dispropoftionate harvest of the pollock
TAC during the roe season. -

The purpose of the quarterly
allocation of pollock TAC in the GOA is
primarily the same as that stated in the
inseason adjustment notice issued early
in 1990 (55 FR 3223, Janury 31, 1990): it
prevents excessive harvesting of pollock
in the first quarter as occurred in the
GOA in 1989. The quarterly allocation
also is expected to slow the pollock
fishery, attract fewer participants and
thus enable NMFS to monitor harvests
more accurately than would be possible
otherwise and thereby reduce the risk of
over-harvesting the pollock TAC.
Quarterly allocations of the pollock
TAC, as proposed, may prevent a roe
fishery from occurring if the TAC is low
and fishing effort is high.’

The potential biological, social, and
economic effects of dividing the pollock
TAC into seasonal allowances are
assessed in the draft EA/RIR/IRFA.

- Althoght some operations may benefit
from being assured of a pollock fishery
late in the year, the start-up and shut-
down costs of short-term fisheries may
negatively affect long-term benefits.
Seasonal allowances also will not
necessarily increase the total amount of
fishing time during the year. The
harvesting capacity of the groundfish
appears to exceed that necessary for a
year-round fishery within current levels
of TAC. If, for example, sufficient
harvesting capacity exists to use the
entire TAC in 60 days, then equal
quarterly apportionments of the TAC
may result in a concentration of the
fishery in the first 15 days of each

. quarter. The net benefits of a larger
number of fishery openings could be less
than a single season. Public comment is
invited especially on the social and
econcmic aspects of this proposed
management measure.

From the biological perspective, a
pollock fishery fully prosecuted during
the early part of the year may have low
bycatches of crabs, halibut, herring, and
other species of commercial importance.
In the early part of the year pollock,
which school off the bottom, are fished
with mid-water trawls, and bycatches of
fish other than pollock are negligible.
Later in the year, pollock disperse and
are near the bottom; consequently, they
are usually fished with bottom trawls,
and bycatch rates are typically higher.

Shifting fishing effort to later in the
year may reduce competition for pollock
between the fishery and Steller sea lions
whose populations have been declining
in recent years. A hypothesis that
pollock roe fisheries and other pollock
fisheries may be contributing to these
declines has not been tested, and
current data are insufficient to link sea
lion population declines with declines in
prey availability. However, in
consideration of the recent listing of
Steller sea lions as “threatened” under
the Endangered Species Act, a
conservative course of action may be
prudent.

2. Product-Recovery-Rate Standards

The proposed product-recovery-rate
(PRR) standards provide the principle
means of limiting roe stripping.
Basically, this management measure
would establish a standard that, if
exceeded, would indicate roe stripping.
In addition, it assures that products

- other than roe will be produced from

pollock, thereby preventing excessive
discard of pollock products. The
propesed PRR standards are the same
for the GOA and the BSAI area. Public
comment on the appropriateness of the
proposed PRR standards for
implementing Amendments 18 and 14 is
especially invited.

The proposed recovery-rate standard
for pollock roe product is 10 percent of
the total round-weight equivalent of
pollock and other pollock products
onboard a vessel at any time during a
fishing trip. A vessel with more roe
product onboard than 10 percent of the
calculated round-weight equivalent
would be in violation of this standard
and presumed to be roe stripping. This
PRR for pollock roe is higher than the 7-
percent standard used in the emergency
interim rule. That rate approximated an
overall average recovery rate based on .

foreign fisheries observer data from 1983

through 1985. Also, it assumed an equal
sex ratio of pollock. However, roe-
recovery rates vary from 3 percent to 17
percent, depending on the sex ratio of
the catch, size and maturity of fish, area,
time of year, and hydration of roe sac.

The proposed PRRs that would be
used to extrapolate round-weight
equivalents from product weights are as
follows:

PAR

Poltock product type Josbonin!

waight
Fillet ) .18
Surimi 15
Mince y . 17
Meal . 17
Headed and gutted 50

The proposed PRRs are based on
recent data from domestic processors.
Except for pollock meal, all of these
PRRs are lower than those used in the,
emergency interim rule. The PRRs used
in the emergency interim rule were
based on rates observed onboard
foreign processor vessels during the
1983, 1984, and 1985 roe seasons. The
proposed PRRs may differ from average
annual recovery rates for the same
products due to seasonal variation in
flesh quality.

If pollick are processed into products
other than those listed above, :
extrapolated round-weight equivalents
would be deemed to equal or exceed the
PRR for pollock surimi. Additional data
on product-recovery rates will be
collected by observers on domestic
processor vessels. These data will
contribute to possible future refinements
in roe-stripping management according
to PRRs.

Examples of the procedure that would
be used to derive allowable pollock roe
retention during roe-season fisheries
follow.

Allowable Pollock Roe in a Pollack
Surimi Operation

If the total amount of poltlock surimi
onhoard is 200 mt, then the round-
weight eqmvalent is 200 mt divided by
the surimi PRR of 0.15, or 1,333.3 mt. The
allowable roe retention is then
calculated as 1,333 mt times 0.10, or
133.3 mt of pollock roe.

Allowable Pollock Roe in a Pellack
Mince or Meal Operation

If the total amount of pollock mince or
meal product onboard is 200 mt, then the
round-weight equivalent is 260 mt
divided by the mince or meal PRR of
0.17 or 1,176.5 mt. The allowable rce
retention is then calculated as 1,176.5 mt
times 0.10, or 117.8 mt of pollock roe.

Allowable Poltock Roe in an Operation
Producing Headed-and-Gutted Pollock

If the total amount of pollock H&G
product onboard is 200 mt, then the
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round-weight equivalent is 200 mt :
divided by the PRR for H&G pollock of .
0.50 or 400 mt. The allowable roe
retention is then calculated as 400 mt’
times 0.10, or 40 mt of pollock roe.

Allowable Pollock Roe in an Operation
Producing More Than One Pollock
Product

If more than one product is produced
from pollock, for example, fillets from
large fish and meal from small fish, then
the total round-weight equivalent is
calculated separately for each product :
and the round-weight equivalents
added. The sum of the round-weight
equivalent is then multiplied by the
maximum roe-recoved rate {0.10) to
determine the amount of roe that can be
retained onboard. o

If more than one product is produced
from the same pollock, surimi from the
muscle tissue and meal from bones and
viscera, for example, then the maximum
roe-recovery rate is based on the
primary pollock product, which in this -
case is surimi. Ancillary products
include, but are not limited to, meal,
heads, internal organs, pectoral girdles,
or any other product that may be made
from the same fish that the primary
product is made.

Enforcement of the Roe-Stripping
Limitation

Enforcement of this roe-stripping
limitation will rely on pollock-product
information recorded in the mandatory
daily cumulative production logbooks,
weekly production reports that provide
cumulative weekly production
information from the logbooks, product
transfer logs, and on-site inspection of
product inventory. The mandatory
logbook program implemented under
Amendments 18 and 13 to the groundfish
FMPs (54 FR 50386, December 6, 1989)-
requires that species product types and . -
product weights be recorded on a daily
basis and that primary and ancillary
products from the same fish be
identified. iy

Classification

This proposed rule is pubhshed under
section 304(a)(1)(D) of the Magnuson
Act as amended by Public Law 99-659,
which requires the Secretary to publish
regulations proposed by the Council
within 15 days of receipt of the fishery
management plan amendment and
regulations. At this time the Secretary
has not determined that the
amendments these regulations would
.implement are Consistent with the
national standards, other provision of
.the Magnuson Act, and other applicable
law. The Secretary, in.making these:
determinations, will take into account ,

the data and comments recerved durmg
the comment period.
The.Council prepared an

‘environmental assessment (EA) for

these amendments and concluded that
there would be no significant impact on
the environment as a result of this rule,
A copy of the EA may be obtained from
the Council at the previously cited
address, and comments on it are
requested.

The Assistant Administrator for -
Fisheries, NOAA (Assistant

. Administrator), determined that this

proposed rule is not a “major rule”
requiring a regulatory impact analysis
under Executive Order 12291. This
determination is based on the EA/RIR/
IRFA prepared by the Council. A copy of
the EA/RIR/IRFA may be obtained from
the Council at the previously cited
address.

. The Assistant Administrator
concludes that this proposed rule, if
adopted, would have a significant

_economic impact on a substantial

number of small entities. Fishing vessels
are considered to be small businesses.
In 1989, a total of 1,890 vessels fished for
groundfish off Alaska, based on Federal
groundfish permits issued by NMFS -~
through April 12, 1989. From January 1.

through May 6, 1989, 52 vessels reported
. processing pollock in the Gulf of Alaska
‘and BSAI areas; 70 catcher-boats

reported pollock catches.
. The proposed rule would result in a

. transfer of pollock catch from the roe-

season fishery to fisheries prosecuted
later in the year. Consequently, the net

“wholesale value (NWV) of the pollock

catch may decrease $5.3 million in the
GOA area and $26 million in the BSAI
area. Limiting roe stripping would result
in a $3.6 million decrease in the NWV of
pollock fishery in the GOA area and a
$3 million increase in the NWV of the
fishery in the BSAI These effects are
discussed further in the EA/RIR/IRFA, a
copy of which may be obtained from the
Council at the previously cited address. .

This proposed rule does not contain a
collection of information requirement
subject to the Paperwork Reduction Act.

The Council determined that this rule,
if adopted, will be implemented in a
manner that is consistent to the

"maximum extent practicable with the

approved coastal zone management
program of Alaska, This determination
has been submitted for review by the

.responsible State agencies under section
- 307 of the Coastal Zone Management

Act.

This proposed rule does not contam
policies with federalism 1mpllcat10ns
sufficient to warrant preparation of a
federalism assessment under Executxve
Order 12612, R

This proposed rule does not contain a
collection of information requirements -
for purposes of the Paperwork -

- Reduction Act. - .
List of Sub)ects in 50 CFR Parts, 611 672

and 675

Flsherles, Forelgn frshmg, Reportmg
and recordkeeping requirements;

Dated: September 10, 1990
Michael F. Tillman, -

Acting Assistant Admzmstrator far Fisheries,
Natiorial Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 611, 672 and 675
are proposed to be amended as follows:

PART 611—FOREIGN FISHING

1. The authority citation for part 611
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In § 61192, paragraph (c)(3) i is
added to read as follows:

§ 611.92 Guif of Alaska Groundfush
Fishery.

* * * * *

LR 2

(c}* ‘
(3) Allowable retention of pollock roe.
See 50 CFR 672.20(i) for procedures used
to determine the allowable amount of -
pollock roe that may be retained
onboard a foreign processor vessel at
any time during a fishing trip.
* L% * * * )

3. In § 611.93, paragraph (c)(6) is
added to read as follows:

§ 611.93 Bering Sea and Aleutlan Islands

groundﬁsh fishery.
> Tk Lk * *
(c) *. l' * -

'(6) Allowable retention of po]/ock roe.
See 50 CFR 675.20(j) for procedures used
to determine the allowable amount of:
pollock roe that may be retained
onboard a foreign processor ‘vessel at

any time during a flshmg trip.
* * ) * . * *

PART G72—GROUNDFISH OF THE
GULF OF ALASKA :

4.The authority citation for part | 672
contmues to read as follows:

Authority: 16 U.S.C. 1801 et seg. -

5. In§ 672.7, a'new paragraph (e) is
added to read as follows: -

§ 672.7 General prohlbitlons
t. * .,n o
(e) Retain pollock foe onboard a.
vessel in vrolatxon of paragraph 672.20(1]
of this part, . : - .
6. In§ 672.20; paragraph (a)[2) is e
redesignated (a)(2)(i) and a new : - -
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paragraph (a}(2)(ii) is added to read as
follows:

§672.20 General limitations.

a) * koW ]

(2 LR 2R

(ii) The TAC of pollock for the Centrdl
and Western regulatory areas will be
divided equally into four calendar
quarters. Within any fishing year, any
unharvested amount of a quarterly
allowance will be added in equal
proportions to the quarterly allowances
of the remaining quarters of that fishing
year. Within any fishing year, harvests
in excess of a quarterly allowance will
be deducted in equal proportions from -
the quarterly allowances of the
fullowing quarters of that fishing year.

* * W * *

7.1n § 672.20, paragraphé (c)(i] and (2)
are revised, and new paragraph (i) is
added to read as follows o

§672.20 General limitations.
* & * W *

(¢} Notices.—(1) Notices of harvest
limits and PSC limits. (i) As soon as
practicable after October 1 of each year,

he Secretary, after consultation with
the Council, will publish a notice in the
Federal Register specifying preliminary
annual TAC, DAH, DAP, JVP, TALFF,

" reserves, and applicable PSC amounts
for each target species, “other species”
category, species determined to be fully
utilized by the DAP fisheries, and
quarterly allowances of pollock. This
notice also will include the dates that -
" directed fishing may commence for each
quarterly allowance. The preliminary
specifications of DAP will be the
amounts harvested during the previous
year plus any additional amounts the
- Secretary finds will be havested by the
U.S. fishing industry for delivery to U.S.
processors. The preliminary
specifications of JVP will be the
amounts harvested during the previous
vear plus any additional amounts the
qecr?tary finds will be harvested by the
U.S. fishing industry for delivery to
foreign processors, subject to reducticns
to accommodate increasing DAP. These
additional amounts will reflect as~
accurately as possible the prolected
increases in U.S. processingand =~
Larvesting capacity and the extent to
which U.S. processing and harvesting
- will occur-during the coming year. . k
{ii) Public commént on these amounts
will be accepted by the Secretary for 30
days after the notice is filed for public
inspection with the Office of the Federal
Register. The Secretary will consider
timely comments and, after consultation
with the, Council, specify the final PSC -
lxmxts arid annual TAC for edch target
" species and the “other species” category.

and apportionments thereof among DAP,
JVP, TALFF, and reserves, and quarterly
allowances of pollock. These final
amounts will be published in the Federal
Register as soon as practicable after
January 1 of each year. These amounts
will replace the corresponding amounts
for the previous year.

(2) Notices prohibiting directed
fishing. If the Regional Director -
determines that the amount of a target
species or “other species” category
apportioned to a fishery or quarter, with
respect to pollock, is likely to be
reached, the Regional Director may
establish a directed fishing allowance
for that species or species group. The
amount of a species.or species group
apportioned to a fishery or quarter, with
respect to pollock, is the amountin -
Table 1 or, if applicable, Table 2, as
these amounts are revised by inseason
adjustments, for that species or species
group, as identified by regulatory areas
or district and as further identified
according to any allocation of TALFF,
the apportionment for JVP, the
apportionment for DAP, the quarterly
allowance of pollock and, if applicable,
as further identified by gear type. In
establishing a directed fishing
allowance, the Regional Director shall
consider the amount of that species or
species group or quarterly allowance of
pollock which will be taken as
incidental catch in directed fishing: 3 for
other species in the same regulatory
area or district. If the Regional Director .
establishes a directed fishing allowance
and that allowance is or will be reached
before the end of the fishing year or,
with respect to pollock, before the end
of the quarter, he will prohibit directed
fishing for that species or species group
in the specified regulatory area or
district. No person may engage in
directed fishing in violation of an
applicable notice. If directed fishing is
prohibited, the amount of any catch of
that species or species group equal to or
greater than the amount which |
constitutes directed fishing may not be
retained and must be treated as a

- prohibited species under paragraph (e)

of this. section.

L LI L

(i) Allowable retention of pollock roe: -
"Pollock roe' must equal no more than 10
- percent of the total round-weight . -

equivalent of pollock as, calculated from
the primary pollock product, retained

onboard a vessel at any time durmg a

fishing trip.

(1) Fishing trip. For purp()ses of thxs
paragraph, a vessel is engagéd in-a
single fishing trip when commencing -

fishing until the transfer or offloading of -

any pollock or pollock product or until

the vessel leaves the regulatory area
where fishing activity commericed,
whichever comes first. :

{2) For purposes of this paragraph,
only primary products other than
pollock roe are used to calculate round- -

- weight equivalents. When multiple

products are produced from the same
fish, only one of those products may be
considered as a primary product.
Remaining product type(s) must be
designated as ancillary products in the
daily cumulative production logbook -
required under § 672.5 of this part.

(3) Product-recovery rates used to
extrapolate round-weight equivalents.
The following product-recovery rates
will be used to calculate round-weight
equivalents of primary pollock products:

(i) Pollock surimi—15 percent;

(ii) Pollock fillets—18 percent;

. (iti) Pollock minced product—l?
percent;

(iv}) Pollock meal—17 percent and

(v) Pollock headed and gutted——SO
percent.

(4) Other product-recovery rates.

- Recovery rates for products not listed

under paragraph (i)(3) of this section
must equal or exceed the product-
recovery rate established for pollock
surimi.

(5) Calculation of the amount of

- retainable pollock roe. Round-weight

equivalents are calculated only from the
primary products onboard the vessel: To

" calculate the amount of pollock roe that
-can be retained, first calculate the

round-weight equivalent by dividing the
total amount of primary product
onboard by the appropriate PRR. For
example, to'determine the round-weight
equivalent of 200 mt of pollock surimi,
divide 200 by the surimi PRR of 0.15. The
round-weight equivalent is 1,333.3 mt of
pollock, To determine the amount of .
pollock roe that can be retained,
multiply the round-weight equivalent
(1,333.3 mt) by 0.10. The result is 133.3
mt of pollock roe, the amount of pollock -

.roe that can be retained onboard. If

there is more than one primary product,
round-weight equivalents are calculated
for each primary product. Round-weight
equivalents are then added together,
and the sum multiplied by the 0.10 to
determine the amount of pollock roe that
can'be retained onboard the vessel. -
PART 675—GROUNDFISH FISHERY OF
THE BERING SEA AND ALEUTIAN
ISLANDS AREA

8. The authonty citation for part 675

¢ontinués’ to read as follows:

Authqmy 16 u. S. C. 1801 et seq.
< 9;In § 675.7, riew. paragraph Nis

. added to read as follows ; ;
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§675.7 General prohibitions.

* R * * *

{f) Retain pollock roe onboard a
vessel in violation of paragraph 675.20(j)
of this part.

10. In § 675.20, paragraph [u)(z){l) is
redesignated as paragraph (a)(2)(ii), a
new paragraph (a)(2)(i) is added, the
introductory text of the newly
designated paragraph (a)(2)(ii) is
-revised, paragraphs (a)(7) and (a)(8) are.
revised, and new paragraph (j) is added
to read as follows:

§675.20 Genera! limitations.
(a] . . e
(2] L
(1) The TAC of pollock in each
subarea will be divided, after .
subtraction of reserves, into two
allowances. The first allowance will be
available for directed fishing from
January 1 through April 15. The second
allowance will be available for directed
fishing from June 1 through the end of
. the fishing year. Within any fishing year,
.. unharvested amounts of the first
allowance will be added to the second
allowance, and harvests in excess.of the
first allowance will be deducted from
the second allowance.

(ii) The annual determination of the
TAC for each target species and the
“other species” category, the division of -
the pollock TAC into seasonal

‘allowances. the exceeding of these
species’ TACs through the
apportionment of reserves, and the
reapportionment of surplus domestic
annual harvest {DAH) to total allowable
level of foreign fishing (TALFF) will be
based on and be consistent with two

" -types of information:

* * w * L]

{7) Notices. As soon ss is practicable
after October 1 of each year, the
Secretary, after consultation with the
-Council, will publish a notice in the .
Federal Register specifying preliminary
TAC and apportionments thereof into
Reserve, DAH, DAP, JVP, and TALFF
- amounts for each target species and for
the “other species” category for the next
calendar year, and seasonal allowances

of pollock. Public comment on these
amounts will be accepted by the
Secretary for a period of 30 days after
the amounts have been published in the
Federal Register. The Secretary will
consider all timely comments when
determining, after consultation with the

Council, the final annual TAC, initial

TAC and apportionments thereof for
each target species and the “other
species” category, and seasonal
allowances of pollock, for thé next year.
These figures will be published as a
notice in the Federal Register as soon as
practicable after December 15 and made
available to the public through other
suitable means by the Regional Director.
(8) If the Regional Director determines
that the amount of a target species or
“other species” category apportioned to

" a fishery, or a seasonal allowance of

pollock, is likely to be reached, the
Regional Director may establish a
directed fishing allowance for that

‘species or species group. The amount of

a species or species group apportioned
to a fishery is the amount annually - .
specified under paragraph (a)(7) of this
section, as revised by inseason )
adjustments, for that species or species
group, or seasonal allowance of pollock
as identified by subarea and as further
identified according to any allocation
for TALFF, the apportionment for JVP,
the apportionment for DAP and, if
applicable, as further identified by gear
type. In establishing a directed fishing

" allowance, the Regicnal Director shall
" consider the amount of that species or

species group-or seasonal allowance of
pollock which will be taken as
incidental catch in directed fishing for
other species in the same subarea. If the
Regional Director establishes a directed

* fishing allowance and that allowance is

or will be reached before the end of the
fishing year or, with respect to pollock,
before April 15 or the end of the fishing
year, he will prohibit directed fishing for
that species or species group in the
specified subarea. No person may
engage in directed fishing in violation of
an applicable notice. If directed fishing

- is prohibited, the amount of any:catch of

that species or species group equal to or

greater than the amount which - -
constitutes directed fishing may not be
retained and must be treated as a
prohibited species under paragraph (c)
of this section.

.., % * * *

(§) Allowable retention of pollock roe.
Pollock roe must equal no more than 10
percent of the total round-weight .
equivalent of pollock, as calculated from
the primary pollock product, retained
onboard a vessel at any time during a
fishing trip.

(1) For purposes of this paragraph,
only one primary product can be used to
calculate the round-weight equivalent.
The primary product must be
distinguished from ancillary products in
the daily cumulative production logbook
required under § 675.5 of this part.
Ancillary products are those such as
meal, heads, internal organs, pectoral .
girdles, or any other product which may

. be made from the same fish as the

primary product.

(2) Product-recovery rates used to.
extrapolate round-weight equivalents.
The following product-recovery rates
will be used to calculate round-weight
equivalents of primary pollock products .

{i) Pollock surimi—15 percent;.

(ii) Pollock fillets—18 percent;

(iii) Pollock minced product—17 . *

‘percent;

{iv) Pollock meal—17 percent; and
(v} Pollock headed and gutted—50

.percent,.

(3) Other product-recovery rates.
Recovery rates for products not listed
under paragraph (j)(2) of this section
must equal or exceed the product-
recovery rate established for pollock
surimi. -~

(4) Fishing trip. For purposes of this
paragraph, a vessel is engaged in a
single fishing trip when commencing
fishing until the transfer or offloading of
any pollock or pollock product or until
the vessel leaves the reporting area
where fishing activity commenced,
whichever comes first.

- [FR Doc 90-21668 Flled 9-11-90; 9 24 am]

BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains . documents other than rules or
proposed rules that are applicable to the
"public. Notices of hearings and )
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of . petitions and
applications and agency statements of

organization and functions -arée examples

. of documents appearing in this. section,

ADMlNISTRATIVE CONFERENCE OF
THE UNITED STATES : :

COmmIttee on Governmental.
Processes and Special Committee on
Financial Services Regulation, Publlc
Meetings

Pursuant to thé Federal Adv1sdry -
""Committee Act (5 us.cC. App. 1 (1988),
Pub. L. No. 92-463), notice is hereby
given of meetings of the Committee on
Governmental Processes and the Special
Commmittee on Financial Services
Regulation of the Administrative
Confereqce of the.United States

‘ Commnttee on Govemmental Processes

- Date: Thursday, September 27, 1990;

. Time: 2:00 PM. :

Location: Administrative Conference,
2120 L Street, NW., Suite 500,
Washington, DC (Library, 5th floor).

Agenda: The committee will meet to
discuss a new draft report on electronic
records management in the federal
government, prepared by Professor
Henry H. Perritt, Jr. of Villanova

. University, School of Law. :

Contact: David M. Pritzker, 202-254—

7020.

Special Committee on Financial
Services Regulation

Date: Friday, October 12, 1990. -

Time: 10:30 AM.. i

Location: Skadden, Arps, Slate,
Meagher & Flom, 919 Third Avenue,
New York, NY, Conference Room 43 A &
B. .

Contact: Brian C. Murphy, 202-254—
7020.

Agenda: The Special Committee has
scheduled this meeting to develop a
-proposed recommendation dealing with
_the Administration of the Securities
Exchange Act of 1934 by the Federal
Bank Regulatory Agencies, based on a
report by Professor Michael P. Malloy,
of Fordham University School of Law.

- Copies of the consultant's report and the
" Committee’s draft recommendatlpn may

“budgetary sequestration may require the . .'

be obtained from the contact person -
named in this notice.

Special Committee on Financial '

-Services Regulation

Date Friday, October 19, 1990
Time: 10:00 AM. ‘

Location: Admnmstratlve Conference
of the United States, 2120 L Street, NW.,

.

" Suite 500, Washington, DC (lerary. 5th-

floor). ‘
Agenda: The Spemal Commlttee has .

_ scheduled this meeting to develop a

proposed recommendation dealing with
Federal Supervision of Safety and
Soundness of Government Sponsored.,
Enterprises, based on a report by
Thomas H. Stanton, Esquire, of
Washington, DC. Copies of the -
consultant's report and the Committee’s
draft recommendation may be obtained
.from the contact person named 1in this
notice. '

- Contact: Bnan C. Murphy, 202-254-

- 7020,

Please Note There is a possibility lhat

rescheduling of one or both of the meetings of

_ the Special Commlttee on Financial Services

Regulatlon Please contact the Admlmstratwe
Conference, at (202) 254-7020, for

» confirmation of date and time.

Public Participation

Attendance at the committee meetings
is open to the public, but limited to the . .
space available. Persons wishing to
attend should notify the contact person
at least one day in advance of the
meeting. The committee chairmen may
permit members of the public to present
oral statements at the meetings. Any -
member of the public may file a written
statement with the committee before,

-during, or after a meeting. Minutes of the

meetings will be available on request.
The contact persons’ mailing address is:
Administrative Conference of the United
States, 2120 L Street, NW., Suite 500,

Washington, DC 20037. Telephone: 202~ -
' 254~7020. '

Dated: September 11, 1990.
Michael W. Bowers,
Deputy Research Director.
[FR Doc. 80-21835 Filed 9-13-90; 8:45 am]
BILLING CODE 6110-01-M ‘

DEPARTMENT OF AGRICULTURE

Anlmal and Plant Health lnspectlon
Service

; [Docket No. 90-177]

’ Avallablllty of Envlronmental
'Assessment and Finding of No

Significant Impact Relative to Issuance
of a Permit To Field Test Genetically
Englneered Tobacco Plants

'AGENCY: Animal and Plant Health

Inspection Servnce, 'USDA.
ACTION: Notice.

~

SUMMARY: We are advising the public
that an environmental assessment and
finding of rio significant impact have
been prepared by the Animal and Plant '’

.Health Inspection Service relative to'the
. issuance of a permit to the Amoco
_Technology Company to allow the field

testing in Fayette County, Kentucky, of
tobacco plants genetically engineered to

* contain a gene which directs additional

synthesis of an enzyme having an -

" ‘activity already present in the parental
‘plants. The assessment provides a basis
“for the conclusion that the field testing

of these genetically engineered tobacco
plants will not present a risk of the
introduction or dissemination of a plant
pest and will not have a significant

- impact on the quality of the human

environment. Based on this finding of no
significant impact, the Animal and Plant
Health Inspection Service has ‘

" - determined that an environmental
‘impact statement need not be prepared.

' ADDRESSES: Copies of the

environmental assessment and finding
of no significant impact are available for

public inspection at Biotechnology,

Biologics, and Environmental Protection,
‘Animal and Plant Health Inspection -
Service, U.S. Department of Agriculture,
room 850, Federal Building, 6505 Belcrest
Road, Hyattsville, MD, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holldays

FOR FURTHER INFORMATION CONTACT:
Dr. Michael Schechtman,
Biotechnologist, Biotechnology Permits,
Biotechnolagy, Biologics, and
Environmental Protection, Animal and
Plant Health Inspection Service, U.S. -
Department of Agriculture, room 848,
Federal Building, 6505 Belcrest Road, .
Hyattsville, MD, 20782, (301) 436-7612.

. . For copies of the.environmental
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assessment and finding of no significant
impact, write Mr. Clayton Givens at this
address. The environmental assessment
should be requested under permit
number 90-135-02,

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340 regulate
the introduction (importation, interstate
movement, and release into the
environment) of genetically engineered
organisms and products that are plant
pests or that there is reason to believe
are plant pests (regulated articles). A
permit must be obtained before a
regulated article can be introduced into
the United States. The regulations set
forth procedures for obtaining a limited
permit for the importation or interstate
movement of a regulated article and for
obtaining a permit for the release into
the environment of a regulated article.
The Animal and Plant Health Inspection
Service (APHIS) has stated that it would
prepare an environmental assessment
and, when necessary, an environmental
impact statement before issuing a permit
for the release into the environment of a
regulated article (see 52 FR 229086, June
16, 1987).

The Amoco Technology Company, of
Naperville, lllinois, has submitted an
application for a pérmit for release into
the environment, to field test tobacco
plants genetically engineered to contain
a gene which directs additional
synthesis of an enzyme having an
activity already present in the parental
plants. The field trial will take place in

- Fayette County, Kentucky

In the course of reviewing the permit
application, APHIS assessed the impact
on the environment of releasing the
tobacco plants under the conditions
described in the Amoco Technology
Company application. APHIS concluded
that the field testing will not present a
risk of plant pest introduction or
dissemination and will not have a
significant impact on the quality of the

-human environment.
- The environmental assessment and
finding of no significant impact, which
are based on data submitted by Amoco
Technology Company, as well as a
review of other relevant literature,
provide the public with documentation
of APHIS’ review and analysis-of the
environmental impacts associated with
conducting the field testing.

The facts supporting APHIS’ finding of
no significant impact are summarized
below and are contained in the
environmental assessment.

1. A gene involved in primary
‘metabolism has been inserted into the .
tobacco chromosome. In nature,
chromosomal genetic material from
plants can only be transferred to other

sexually compatible plants by cross-
pollination. In this field test trial, all
flowers will be removed before they are
sexually mature. Therefore, the
introduced gene will be prevented from
spreading to other plants by cross-
pollination.

2. Neither the introduced metabolic
gene itself, nor its gene product, confers
on tobacco any plant pest
characteristics.

3. The animal from which the
metabolic gene was isolated is not a
plant pest, a pathogen, or a common
vector of human disease.

4. The vector used to transfer the
metabolic gene to tobacco plants has
been evaluated for its use in this specific
experiment and does not pose a plant
pest risk in this experiment. The vector,
although derived from a DNA sequence
with known plant pest potential, has
been disarmed; that is, genes that are
necessary for producing plant disease
have been removed from the vector. The
vector has been tested and shown not to
be pathogenic to any susceptible plants.

5. The vector agent, the bacterium that
was used to deliver the vector DNA and
the metabolic gene into the plant cells,
has been shown to be eliminated and no
longer associated with the transformed
tobacco plants.

6. Horizontal movement of the
introduced gene is not known to be
possible. The vector acts by delivering
and inserting the gene into the tobacco
genome (i.e., chromosomal DNA). The
vector does not survive in the
transformed plants. No mechanism that
can transfer an inserted gene from a
chromosome of a transformed plant to a
chromosome of another organism has
been shown to exist in nature.

7. The polypeptide produced by the
introduced metabolic gene possesses an
enzymatic activity already present in
tobacco plants. This activity is present
in most living organisms. Neither the
polypeptide, nor the plant metabolite

‘that results from its enzymatic action, is

known to be toxic to any animal.

8. DNA sequences used to regulate
expression of the inserted genes in
tobacco are derived from the plant pests
Agrobacterium tumefaciens and the
cauliflower mosaic virus. These
sequences in themselves, however,
encode no proteins, and: confer no plant
pest related property on the remplent
plants.

9. The test is to take place on a small
field site, under 0.1 acre in size, at a
research facility that has been safely
used previously for tests involving
transgenic plants. The site has good
security: public access is restricted, and
full-time employees resnde near the test
site.

10. At the conclusion of the test, all
above-ground vegetative plant material
will be harvested and removed from the
field site, and any remaining plant
material killed by application of
herbicide. The site will be monitored
during the following growing season,
and any volunteer tobacco that may
arise will be killed using herbicide as
necessary.

The environmental assessment and
finding of no significant impact have
been prepared in accordance with: (1)
The national Environmental Policy Act
of 1969 (NEPA) (42 U.S.C. 4331 et seq.),
{2) Regulations of the Council on
Environmental Quality for Implementing
the Procedural Provisions of NEPA (40
CFR parts 1500-1508], {3) USDA
Regulations Implementing NEPA (7 CFR
part 1b), and (4) APHIS Guidelines
Implementing NEPA (44 FR 50381-50384,
August 28, 1979, and 44 FR 51272-51274,
August 31, 1979).

Done in Washington, DC, this 10th day of
September 1990.

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 9021717 Filed 9-13-90; 8:45 am] -
BILLING CODE 3410-34-M

DEPARTMENT OF COMMERCE
International Trade Administration

Sanctions for Violation of
Administrative Protective Order

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

EFFECTIVE DATE: September 14, 1990.

FOR FURTHER INFORMATION CONTACT:
Stephen ]. Powell, Chief Counsel for
Import Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202} 377-89186.

SUPPLEMENTARY INFORMATION: The
International Trade Administration, U.S.
Department of Commerce (ITA), wishes
to remind those members of the bar who
appear before it in antidumping and
countervailing duty proceedings of the -
extreme importance of protecting the
confidentiality of business proprietary -
information obtained pursuant to
administrative protective order {*APO"}
during the course of those proceedings.
In order that the gravity with which ITA

“views violations of its APO’s might be

better appreciated, ITA is publishing the -
following report on the recent allegation -
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that the provisions of an ITA APO have
been violated.

The investigation consisted of a case
in which counsel for petitioner used
proprietary information obtained during
an administrative review in making a
below cost allegation in a later
administrative review.

In this case the violation resulted from
lack of due care in upholding obligations
under the APO. There was found to be
no harm to the submitter of the
information because there was no
unauthorized disclosure of the
propriefary information and no impact
on the Department of Commerce's
decision to initiate a below cost
investigation.

The specific charge that we have
investigated, and action that we would
regard as a violation of protective
orders, includes the following:

1. Making a below cost allegation in
one administrative review based on
proprietary information obtained in a
prior administrative review of the same
order.

In this case, the individual was issued
a private reprimand which warned that
future violations by him or others
associated with his firm could be treated
more severely.

Serious harm can result from
unauthorized use of proprietary
information obtained under APQ. ITA
will continue to investigate vigorously
allegations that the provisions of APO’s
have not been faithfully observed, and is
prepared to impose sanctions
commensurate with the nature of the
violations, including letters of
reprimand, denial of access to
proprietary information, or debarment
from practice before the ITA.

This notice is published pursuant to 19
CFR 354.15(¢) of the Department's
regulations.

Roger W. Wallace,

Deputy Under Secretary for International
Trade. )

{FR Doc. 90-21764 Filed 9-13-80; 8:45 am]
BILLING CODE 3510-05-M

Foreign Trade Zones Board
(Order No. 487]

Temporary Time Extension of
Authority for Subzones 122D, 122€,
122F, and 122H, Corpus Christi, TX

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 USC 81a-81u), and
the Foreign Trade Zones Board
Regulations (15 CFR part 400), the
Foreign Trade Zones Board (the Board)
adopts the following order:

Whereas, on September 5, 1985, the
Board conditionally approved an
application submitted by the Port of
Corpus Christi Authority, grantee of FTZ
122, which included conditional
approval for foreign-trade subzone
status at the manufacturing plants of
Gulf Marine Fabricators, Inc. (SZ 122D},
Berry Contracting, Inc. (52 122E), C.C.
Distributors, Inc. (SZ 122F),
Compressors of Texas (SZ 122G) and
Hitox Corporation of America (SZ 122H)
in Corpus Christi, Texas (Board Order
310, 50 FR 38020, 9/19/95);

Whereas, the foregoing subzones
were approved subject to restrictions
including a five-year time restriction
{expires 8/5/90);

Whereas, the Port of Corpus Christi
Authority made application to the Board
(FTZ Docket 32-90, filed August 10, 1990,
as amended) for a one-year temporary
time extension on all of the foregoing
subzone sites except 122G, while an
application is being prepared for a
longer-term time extension, as well as
removal of other restrictions; and,

Whereas, the FTZ Staff has conducted
a preliminary review and finds that a
temporary extension of authority for the
four foregoing sites would be in the
public interest;

Now, therefore, the Board hereby
orders:

That the authority for Subzones 122D,
122E, 122F, and 122H is extended to
September 5, 1991, subject to all of the
other conditions in Board Order 310.

Signed at Washington, DC this 5th day of
September, 1990.

Francis J. Sailer,

Acting Assistant Secretary of Commerce for
Import Administration, Chairman, Committee
of Alternates, Foreign-Trade Zones Board.

Attest:

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 80-21667 Filed 8-13-90; 8:45 am}
BILLING CODE 3510-DS-M

International Trade Administration
[A-588-609]

Finél Results of Antidumping Duty
Administrative Review; Color Picture
Tubes From Japan

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice of final results of
antidumping duty administrative review.

SUMMARY: On January 18, 1990, the
Department of Commerce (“the
Department”) published the preliminary
results of its administrat