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scope can only serve to organize and introduce the major legal issues
confronting marine mining operations. Before any specific actions are con-
templated, more detailed references should be consulted.

I. STATE AND FEDERAL JURISDICTION

Jurisdiction over hard mineral mining activities on the continental
shelf is divided between the federal government and thc coastal states. States
manage the resources located within the historical three mile tetritorial sea.
The U.S. Department of Interior's Minerals Management Service  MMS!
exetcises primary federal management authority over hard mineral mining on
the outer continental shelf  OCS! and 200 mile exclusive economic zone
 EEZ! beyond state waters. Management of minerals in international waters
seaward of the continental shelf and EEZ has been delegated to thc National
Oceanic and Atmospheric Administration  NOAA! under the Deep Seabed
Hard Mineral Resources Act �0 U.S.C. $1401-1473 �986!!. This study will
not address NOAA's role in managing hard minerals and will leave any
discussion of deep seabed mining to others.  A schematic representation of
submerged lands jurisdiction is presented at Appendix 1!.

For purposes of this study, President Reagan's December 27, 1988
proclamation extending the U.S. temtorial sea from thtee to twelve miles will
be treated as not affecting the current federaVstate jurisdictional division. The
proclamation specifically forbids extension or alteration of existing federal or
state law � CS.R. 547 {1988!!. Absent new federal lcgishtion Or a
successful legal challenge of the President's actions, coastal states will
continue to retain jurisdiction oer only those submerged lands located within
the former three mile temtorial sea 'He regulatory system cuacntly in place
for marine hard mineral mining has its roots in the federal management
program governing the prrduction of offshote oil and gas. 'Ibis system
consists of an ever-evolving collection of legislative acts, administrative
regulations and. agency orders dating back to 1953. In that year, Congress
enacted the Submerged Lands Act  SLA! �3 U.S.C. 51301-1315! and the
Outcr Continental Shelf Lands Act  OCSLA! �3 U.S,C. 51331! in response
to a public outcry over the U.S. Supreme Court's decision in ~~~
~grgg�332 U.S. 19 �947!, to grant control over energy resoutces in
submerged lands seaward of the coasts of the United States entirely to thc
federal government.

A. Submerged Lands Act
The SLA authorizes states to take title to the submerged lands seaward

of their coastlines to the three mile limit. Texas and Florida  Gulf Coast only!
were granted jurisdiction out to approximately nine miles based on historical



claims prior to statehood. State authority over submerged land within the
territorial sca is not absolute. The federal government retains paramount
authority grounded in the commerce and property clauses of the Constitution
to regulate state waters for the purposes of commerce, navigation, national
defense, and international affairs.

B. Outer Continental Shelf Lands AN
Thc OCSLA was enacted primarily to establish the federal regulatory

regime over the use of narural resources located on submerged lands beyond
state jurisdiction. Although created within the context of offshore oil and gas
production, OCSLA Section 8 k! authorizes the Secretary of Interior to grant,
on the basis of compctitivc bidding, lcascs for any mineral other than oil, gas
and sulphur on the OCS.

MMS recently set about to implement OCSLA Section 8 k! by enact-
ing a comprehensive set of administrative regulations that govern the explora-
tion, leasing and postlease activities relating to hard mineral mining in federal
waters. These regulations cover the continental shelf and ocean areas extend-
ing to thc seaward edge of the 200 mile EEZ proclaimed by President Reagan
in 1983. The expansive geographic scope of the regulations is based on a
legal opinion dated May 30, 1985 by the Solicitor of the Department of
Interior. This opinion recognized DOI's authority to lease polymetallic
sulfides in the Gosh Ridge Area 150 miles off the Oregon coast by interpret-
ing the OCSLA to apply to the entire 200 mile EEZ and not just to the recog-
nized continental shelf  M-36952, 92 Inter. Dec. 459 �986!!.

The OCSLA and hard mineral mining regulations are limited to thc
waters of the staaes of the Union. Special statutory regimes were enacted for
Puerto Rico, Guam, American Samoa and the Virgin Islands. There is no
U.S. hard mineral leasing regixne in effect for offshore areas that are adjacent
to U.S. territories and possessions such as thc manganese crust deposits off of
Johnston Island in the Pacific.

Some members of Congress, state oKcials and marine mining inter-
ests have criticized the regulations as more suited to the economic and techno-
logical needs of oil and gas than hard mineral recovery. Many would like to
sec additional incentives for exploration, as well as greater emphasis placed
on state participation and environmental studies prior to leasing. Although it
is possible that alternative legislation modeled after the proposed National
Seabed Hard Minerais Act of 1986  KR. 1260! may be enacted in the future,
passage of such legislation is unlikely in the near term. For purposes of this
guide, thc recently published MMS hard mineral mining regulations will be
treated as authoritative.



C. Related Federal Laws Governing Mining on
the Continental Shelf
Although mining operations within the historic three mile territorial

sea are primarily regulated by individual coastal states, reservation of federal
authority in the Submerged Lands Act subjects state submerged lands to a
variety of federal laws and regulations. The V.S. Army Corps of Engineers
regulates matters relating to navigation and flood contxol, the Environmental
Protection Agency regulates water and air quality, the Coast Guard enforces
navigation and safety laws, the Bureau of Customs exercises control over the
use of foreign-built and foreign-Gagged vessels, and the Fish and Wildlife
Service and National Marine Fisheries Service protect marine living
resources, The following is an intmductoxy list of the most important federal
statutes governing haxd mineral mining on the continental shelf. All will be
discussed in greater detail in later sections of this guide:
~ Federal Water Pollution Control Act, 33 V.S.C. 5 1251-1377. Mandates

an Army Corps of Engineers permit for discharge of any dredged
material into waters of the United States and requires that in-water
discharges of pollutants comply with the restrictions that are included in
an applicable National Pollution Discharge Elimination System
 NPDES! permit.

~ Rivers and Harbors Act of 1990, 33 V.S.C. 5401-467. Prohibits the
obstruction or alteration of navigable waters without a permit from
the Corps of Engineers.

~ National Environxnental Policy Act, 42 U.S.C $4321-4361. Establishes
that major federal actions that could significantly affect the quality of
the environment includeenvixonmental assessments and environmental
impact statements. The award of haxel mineral leases are considered
major federal actions.

~ Coastal Zone Management Act, 16 U.S.C. 5145 1-1464. Provides for
state review and participation in offshoxe activities that affect the
state's coastal zone. Also xequixes that relevant activities be consistent
with approved state coastal management plans.

~ Endangered Species Act, 16 U.S.C. 5 1531-1543. Requires that federal
agencies ensure that their actions do not jeopardize the continued
existence of any threatened or endangexed. species.

~ Marine Mammal Protection Act, 16 U.S.C. 51361-1407. Provides that
the federal government take steps to make sure that marine mamxnals
axe not killed or harassed.

~ Fish and Wildlife Coordination Act, 16 V.S.C. $661-668. Requires
federal agencies to solicit the views of the Fish and Wildlife Service,
National Marine Fisheries Service, and appropriate state agencies on
the effects of the proposed work on fish and wildlife.

~ Ports and Waterways Safety Act, 33 U.S.C. $1221-1236. Grants broad
powers to the Coast Guaxd to protect navigational safety.







accoinodatc unforseen or special circumstances, If oral apptoval is given in
response to an oral request, the permittee must comfirm the oral request in
writing within seventy-two hours of the approval, �80.3d!,

A permittee must keep aO mineral or core samples for one year after
submittal of the final report. �80.9!. All GAG data and information must be
saved for three years after submittal of the final report. �80.9b!. MMS has
the right to inspect and retain portions of all samples and to copy ail data and
information obtained under permit. �80.9a!.

All geologicai data and samples and geophysical information
submitted under permit and retained by MMS shall be kept confidential for a
period of twenty-five years unless earlier release to the public is agreed to by
the permittee. �80.12b!. Geophysical data will be kept confiidential for a
period of fifty years. ~!.

D. Environmental Effects
Permittccs are required to submit a plan for monitoring the effects of

their activities on the environment only if they arc to occur in an
"environmentally scnsitivc area." �80.6 8!!. This term is not dcfincd in the
regulations, thereby giving MMS broad. discretion to determine whether or
not to require a monitoring effort.

The National Environmental Policy Act  NEPA! requires that an
environmental assessment bc made if thc issuance of a permit is "a major
federnl action significantly affecting the quality of the human environment."
42 U.S.C. 54332 �986!. Each time MMS considers an application for a
prospecting permit it must assess the potential adverse impact on the
envivanment and determine whether its action requires the preparation of an
Enviienmental Impact Statement  EIS!. If an EIS is found to be warranted,
permit approval may be delayed by many months.

To streamline the envixcemental assessment pmcess, MMS has placed
in its regulations a list of activities that thc agency believes will not typically
cause significant cnvimnmental impact and therefore should be excluded from
additional analysis. These activities include:

~ gravity and rnagnetometric observations and measuremcnts;
~ bottom and subbottom acoustic profilin or imaging without usc of

explosives;
~ mineral sampling with chill holes or cores less than 300 feet deep;
~ water and biotic sampling if it does not adversely affect shellfish

beds, marine mammals or any endangered species or if permitted
by another federal agency;

~ meteorological observations and measurements;
~ hydrographic and oceanographic observations and measurements;
~ sampling by box core or grab sampler to determine seabed geologi-

cal or geotcchnicai properties;
~ television and still photographic observation;
~ shipboard mineral assaying and analysis; and
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reduction in years eleven - fifteen or a combination of these totalling no more
than 6ve consecutive years of reduced royalty. Unless otherwise specified in
the leasing notice, each lease shall set a minimum annual royalty amount that
shall apply during any year of reduced royalty. �81.30!.

Rents, production royalties and minimum royalties may be waived,
suspended or reduced by thc Secretary. A finding must be inade that it will
be in the national interest, result in the conservation of natural resources,
promote developinent, or assist a mining operation that cannot operate under
existing conditions. �81.32a!.

K. State/Federal Coordination
Joint state/federal task forces aie pmmoted in the regulations. Task

forces give state Governors the opportunity for access to available data and
information tegarding exploration and development and the ability to monitor
progress made in the leasing process, as well as providing a mechanism for
planning, coordination and'consultation between MMS and affected states.

Governors have an opportunity to comment when MMS first publishes
f t di '' d ~ dh d

publishes its proposed leasing notice. In the event of controversy regatding
the ownership of a proposed leasing site located near the federal-state
boundary, joint leasing agreements ate suggested pending formal settlement
of thc controversy. �81.9!.

MMS has declined, however, to require a state coastal zone consis-
tency determination for a lease sale under the provisions of the Coastal Zone
Management Act.  S4 F.R. 2046, January 18, 1989!. DOI rejects the need for
a state coastal zone consistency concuacncc prior to a lease sale of OCS
minerals regardless of the commodity involved, citing the findings in

v ' ' 464 U.S. 312 �984!.

F. Eaviroamental As~ms:sments
In its response to formal comments, MMS stated that it anticipates that

an EIS will be prepared prior to the first lease sale in an area, but rejected the
need for a piogramatic EIS on the hard mineral mining regulations in general.
�4 F.R. 2044, January 18, 1989!. Instead, the agency will comply with
NEPA on a case by case basis. For lease sales subsequent to the first sale in
an area, an EIS will be prepared when technology, mining methods or other
conditions are suKciently diffeient froni the earlier lease sale to require an
El'S as mandated by NEPA. ~!.





8. Disclosure of Data to Public and Adjacent
States
Most kinds of proprietary geological and geophysical interpretations,

maps and other data required to be submitted by MMS will not be released to
the public without the consent of the lessee so long as the lease remains in
effect. �82.5b!. Geophysical information coHected on a lease with high
resolution systems such as side-scan sonar, subbottom profiler and magne-
tometer, that pertains only to envixonmental protection of a lease area may be
made available to the public in sixty days unless the lessee can demonstrate
that release of the data would damage the lessee's competitive position.
�82.5c!.

Pmprietaxy data, infoxmation and samples submitted to MMS shall be
made available for inspection by representatives of Governors of adjacent
states who enter into confidentiality agreements. �82.6a,b!.

C. Obligations and Responsibilities of Lessees
Lessees must submit comprehensive Delineation, Testing or Mining

Plans for MMS approval prior to conducting exploration, testing, develop-
ment or pxxxtuction activities. The type of plan required depends on the
pote,ntial environmental impact caused by the kinds of activities to be carried
out. Because a Dehneation Plan deals only with exploration activities, its
infortnation reporting xequirements are less stringent than would be required
for a Mining Phn.  Appendix 5 provides a summary of the minimum infor-
mation requirements for each type of plan!. Preliminary survey activities that
are necessary to develop a comprehensive plan and have no significant ad-
verse impact on the natural resources of the OCS do not requite a plan, and
only require notice thirty days prior to initiating the proposed activities.
�82.2ld!.

An appro md Delineation Plan is required far all explomtion activities.
The plan must descxibe the proposed activities necessary to locate leased OCS
minerals, characterize the quantity and quality of the minexals, and generate
other information needed for the development of a comprehensive Testing or
Mining Plan. �82.22!.

Lessees must submit a Testing Plan when they need, more information
to develop a detailed Mining Plan than is obtained under an approved Deline-
ation Plan. It is also required if the lessee wishes to carry out a pilot program
to evaluate processing techniques or mining equipment or to determine envi-
ronmental effects by a pilot test mining operation. �82.23!. It is not neces-
sary for the lessee to submit either a Delineation or Testing Plan if he has
sufficient data and information on which to base a Mining Plan without
carrying out postlease exploration or tesung activities. �82.21c!.



A Mining Plan is required for aH OCS mineral development and
production activities that take place foHowing the discovery of minerals in
paying quantities including geophysical activities, drilling, construction of
offshore facilities and operation of onshore support facilities. �82.3�} &
282.24!. The plan must include comprehensive detailed descriptions.
illustrations, and explanations of the proposed OCS mineral development,
production and processing activities and accurately present the lessee's
proposed plan of operation

D. Monitoring and Reporting Requirements
The lessee must monitor activities in a manner that develops the data

and information necessary to enable MMS to assess the environmental im-
pacts of cxp!oration, testing, mining and processing on and off the lease.
�82.28c l}}. MMS personnel must be allowed access to all processing
vessels, instaUUations or structures so that they may ensuxe that the provisions
of the lease, approved plan and regulations are followed and to evaluate the
effectiveness of the approved monitoring and mitigation practices employed.
�82.2&c�!!.

A monthly report of the amount and value of each OCS mineral
produced from each lease shaH be provided to MMS beginning with the
month in which approved testing, development or production activities are
initiated. �82.29a!. A quarterly status rcport must be submitted on explora-
tion or testing activities under an approved Delineation or Testing Plan if the
testing docs not result in the production of OCS minerals subject to royalty
payments. �82.29b!.

Any lessee who acquires rock, mineral and core samples under a lease
must keep a representative split of each geological sample and a quarter
longitudinal segment of each core for five yeats, during which time the
samples shall be available for inspection by MMS at its convenience.
�82.29f}. Original data and information must be kept available for MMS
inspection far as long as the lease continues in force. �82 29g�}}.

K. Bond Requirements
Prior to commencing any activity on a lease, the lessee must submit a

surety or bond to cover royalty and other obligations. The regulations require
a bond in thc minimum amount of $50,000 per lease or $300,000 for all leases
in a region. �82.40a,e!. Four regions ate recognized: the Gulf of Mexico,
the Pacific coast, Alaska, and thc Adantic coast.
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Corps of Engineers  Corps!. �3 U.S.C. 401!. Hard mineral dredge mining
on the OCS is not affected by this Act because the seaward exterrt of Corps
jurisdiction over dredging operations is speci|really limited to the three mile
territorial sea. Corps regulatory jurisdiction extends beyond the temtorial sea
only in specially prescribed circumstances pursuant to the OCSLA. �3
C.F.R. 322.3b; 33 C.F.R. 329.12a!. Artificial islands, installations, and other
devices  including pipelines! located on the seated, to the seaward limits of
the OCS, requixe Corps approval. �3 U.S.C. $1333e!. In these situations,
Corps evaluation is limited to the proposed construction project's effects on
navigation and national security, leaving MMS to assess the total
environmental impact of any proposed lease development. ~!.

Dredging operations on the outer continental shelf axe thcxefore
evaluated and approved entirely by MMS as part of its comprehensive hard
mineral leasing plan process, while dredging operations within state texritorial
waters require a Corps section 10 permit. This will be addressed further in the
upcoming section on federal laws in state waters.

In contrast, the transportation, disposai and discharge of dredged
materials or other pollutants on the OCS are governed by agencies other than
MMS under the Federal Water Pollution Control Act  FWPCA!, or in certain
circumstances under the Marine Protection, Research and Sanctuaries Act
 MPRSA!.

The FViJrPCA  also known as the Clean Water Act! regulates the
disposai of all forms of pollutants, including dredged materials into navigable,
contiguous and ocean waters. �3 U.S.C. 51342-44!. A principal component
of the FWPCA is the National PoHution Discharge Elimination System
 NPDES! which prohibits all point scarce discharges except in compliance
with a permit.

NPDES permits for discharges of dredged materials or other pollutants
outside of territorial waters axe issued by the Environmental Protection
Agency  EPA! based upon a specific set of ocean discharge provisions and.
administrative guidelines. �3 U.S.C. II1343!. Permits for discharges of
dxedged material within temtorial waters are issued by the Corps using the
same EPA ocean discharge criteria. �3 U.S.C 51344!.

The MPRSA establishes a regulatory system for the transportation of
materials for the purpose of dumping into ocean waters. An EPA permit is
requixed for the transportation of all nondxedged materials for the purpose of
dumping outside of the texxitarial sea. The Corps has permitting authority for
the transportation of dredged material using criteria established by the EPA,
and subject to EPA veto power. �3 U.S.C. 1413!. Although the goals and
regulatory criteria of the MPRSA and FWPCA axe similar, they axe not identi-
cal. The MPRSA applies to dumping fram vessels into ocean waters and does
not apply to discharges from outfaQs or other point sources, which are subject
to the provisions of the FiVPCA. MPRSA would only be applicable in those
limited situations where a barge or other vessel transports waste material to be
dumped in another location. The FWPCA is much broader in application,
requiring ail discharges seaward of the inner boundary of the temtoriai sea to
comply with the EPA's ocean discharge criteria.

18



Another important distinction between the two Acts is the role that
states play in impiemcnration. MPRSA is premised on a federally managed
program that prohibits states from enacting any rule relating to ocean dump-
ing, although they have been given a limited role in proposing criteria for
dumping within state waters or waters that may affect state waters. The
FVM"A, on the other hand, encourages states to develop their own pollution
control programs under federal supervision and approval. State programs
would, of course,' only apply within state territorial waters.

In summary, dredge mining operations that take place on the OCS are
primarily governed by the MMS under the provisions of thc hard mineral
regulations and comprehensive lease plan review process. A Corps permit
under the RHA Section 10 is not required unless there is to be construction of
an installation or structure. Dredge mining spoils or discharges from OCS
operations will require an EPA permit governed by the NPDES program and
the agency's ocean discharge criteria pursuant to Section 403 of the FWPCA.
A permit under the MPRSA is not required unless dredge material or other
pollutants are transported by vessels for ocean disposaL

C. Protection of Fish and Wildlife
The Federal Fish and. Wildlife Coordination Act  FWCA! provides

that before a federal agency may issue a permit or license for any
"modification" of a "body of water" for "any purpo.e whatsoever", it must
6tst consult with the U.S. Fish and Wildlife Service, National Marine
Fisheries Service, and with the head of the agency exercising administration
over the vrildlifc resources of the particular state where the action is taking
place. �6 U.S.C $662a!. Such consultation is intended to provide early
input to the permitting agency regarding a particular project's potential impact
on wildlife and fishcrics resources. Interestingly, the FWCA does not require
that the decision by the permitting agency correspond to the views of the fish
and wildlife agencies, only that their views bc taken into consideration during
the decision-making process.

The Maxine Mammal Protection Act makes it illegal to "take"
mammals in U.S. waters. To "take" has been defined as to harass, hunt,
capture, or kill, or attempt to harass, hunt, capture, or kiiL �6 U.S.C. $1361,
1.362 �2!!. Although the Act was enacted primarily to prevent the killing of
porpoises by the American tuna fishing industry, it may have an impact on
marine mining activities as well. Mining operations that have thc potential of
injuring or killing marine mammals will experience great difficulty in
acquiring necessary government approvaL Regulations governing smail takes
of marine mammals incidental to specified activities have been promulgated
by NMFS. �0 CS.R. $228!. These regulations are quite narrow in
application, and it is therefore important that significant steps be taken to
ensure that mining activities pose as little harm as possible to marine
mammals.



Along similar lines, the Endangered Species Act requires that federal
agencies take whatever steps are necessary to insure that actions authorized,
funded or carried out do not jeopardize the continued existence of listed
endangered or threatened species. �6 U.S.C. g 1536!. The Act's strong
preservation mandate has been interpreted quite strictly by the courts  Sce

v, 529 F.2d 359 �th Cir. 1976!!. No
permits or leases may be granted by federal agencies unless they can "insure"
that the action will not jeopattbze a listed species or modify its habitat.

Marine sanctuaries cstablishcd and regulated under thc provisions of
the MPRSA may also have an impact on haxd mineral mining operations on
the OCS. The Act authorizes the Secretary of Commerce, after consultation
with other federal agencies and interested parties, to designate certain unique
ocean waters as marine sanctuaries for the purpose of preserving or restoring
their conservation, recreational, ecological, ar aesthetic values. �6 U.S.C.
$1431!. The Secretary of Commerce determines thc activities that are
prohibited or allowed within a designated sanctuary. Regulations must be
enacted individually for each sanctuary and tailored to promote the interests
for which it was established. Any marine mining that is conducted within a
sanctuary, if allowed at all, would be governed by Department of Commerce
regulations and not by the hard mineral mining regulations promulgated by
MMS.

Primary responsibility for the protection of marine fish and wildlife
pursuant to OCS mining operations lies in the MMS as the principal leasing
and supervising agency. MMS regulations and federal legislation acknowl-
edge the consultative role of other agencies and interested parties with exper-
tise in the protection of marine fisheries and resources. In the end, however,
it is the MMS that will either grant or deny approval for particular activities
and monitor compliance with permit conditions.

D. Safety and Navigation
Thc U.S. Coast Guard is delegated broad authority under the OCSLA

and the Ports and Waterways Safety Act  PWSA! to prescribe rules relating to
vessel safety, including requirements for construction, design, cquipmcnt,
manning and operational procedures. Coast Guard regulations adopted
pursuant to the OCSLA can be found at 33 C.F.R. $ 140-147 �983!. Regula-
tions pursuant to the PWSA ate located at 33 C.F.R. 5160-164 �983!.

Workers who are injured while on "the outcr continental shelf and
artificial islands and fixed structures thereon" ate covered by the provisions of
thc Longshoremens and Harbor Workers Compensation Act  LHWCA!, �3
U.S.C. 51333b!. The LHWCA is an exclusive remedy between employees
and employers for workplace injuries and is not supplemented by state
worker's compensation laws or by the general maritime law. The Act does
not apply to "a master or member of a crew of any vessel." �3 U.S.C.
51333b�!!. If the worker qualifies as a seaman, he may have remedies under
the Jones Act �6 U.S.C. 5688! or other maritime law concepts. The law



governing seaman's remedies versus nonseaman's remedies is complex but
quite important.  Schoenbaum at 202-06 �987!; Robertson �977!!. Mining
operators should acquire a general understanding of maritime personal injury
law because of the tremendous variability in liability exposure depending
upon the type of maritime activity and status of the worker involved.

K. Restriction on Foreign Vessels
It is unlawful for foreign-built dredges to engage in dredging activities

within the United States unless documented as a vessel of the United States.
�6 U.S.C. $292!. Whether this law applies only to dxedging within territorial
waters or also to OCS activities remains unclear. One commentator questions
the applicability of the statute beyond territorial waters, pointing out that it
does not fall within the category of federal laws made applicable to OCS
operations by the OCSLA and that it may be inconsistent with international
conventions.  Baram at 177-78 �978!!. If a foreign-built or foreign-flag
dredge is going to bc used on the OCS it would be wise for the operator to
contact thc United States Custom Service for an advisory opinion to avoid the
possibility of vessel forfcituxe should the statute be enforced.

Other restrictions apply if a foreign vessel is used to transport mined
materials to share for processing. The Coastwise Trading Laws provide that
no merchandise may be transported by water between points in the United
States except by vessels that axe built in and docuxnented under the laws of the
United States. �6 U.S.C. !883!. Once again there is a question regaxding
how this law applies to areas beyond territorial waters. Su%cc it to say that
an offshoxe mining operator should bc awaxe that forfeiture is a possibility if
foreign-built vessels or equipment axe employed in operations on the OCS.

F. Protection of Historical Artifacts
The National Historic Preservation Act xequixes that federal agencies,

to the maximum extent possible, uxxicrtake such planning and actions as may
bc necessary to minimize harm to any object that is included or is eligible for
inclusion in the National Register and, prior to approval of such undertaking,
afford the Council on Historic Preservation a reasonable opportunity to
comment. �6 U.S,C. $470f!.

VII. FEDKKQ I A%' APPI.ICASI E IN STATE WATERS

As noted in previous sections, hard. mineral mining on state submerged
lands requires compliance with a state's regulatory scheme as well as with a
number of federal laws that apply both within and beyond state waters. This
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Regulation of offshore mining within territorial waters varies consid-
erably from state to state. Comprehensive regulatory authority over mining
operations lies within the discretion of each state conditioned upon the para-
mount federal regulatory requirements discussed previously. State authority
governs issues such as air and water quality control, monitoring operations,
exploration and leasing requirements, and protection of thc environment.

The following section will examine the legal regimes governing
offshore hard mineral inining in three states - Mississipi, Alaska and Oregon.
These states were chosen as representative of three particular types of hard
mineral mining regulatory regimes.

Mississippi represents what can be termed a traditional discretionary
regime. Thc regime is characterized by harsh mineral regulations that are
peripheral to a more important and highly developed. oil and gas regime. State
authorities are given great latitude to determine the terms and conditions that
apply to individual mining operations. In Mississippi, as in many other states,
the limited amount of marine hard mineral mining currently taking place has
not stimulated much in the way of state legislative interest or public
controversy. As a consequence, the statutory regime is not particularly
comprehensive and a significant amount of discretion is given to tile Missis-
sippi Commission on Environmental Quality to implement state policy on a
case by case basis.

Alaska, in contrast to the Mississippi and federal regulat0ry programs,
has adopted a system of incentives for private exploration. One commentator
has characterized Alaska's program as a "dual system" because of its separate
exploration and leasing components that balance obtaining state revenue with
the encouragement of prospecting.  Nordquist at 128 �988!!. Under Alaska's
progr3m, miners are given noncompetitive leasing preference rights as incen-
tives to prospect for new deposits. Prmrpsct0r's lease preference rights have
been adopted by all of the west coast states and by a few others including
New Hampshire and Texas.  MMS, 1989!.

Finally, Oregon represents a relatively undeveloped regulatary regime
that is undergoing rapid change. The state is currently overhauling its present
pieccmcal ocean managcmcnt system in favor of a more comprehensive
approach. Substantial industry interest in heavy mineral placer deposits off of
southern Oregon motivated the state to enact legislation in 1987 that estab-
lished an Oregon Ocean Resources Management Task Force to develop a
coordiriated comprehensive management plan for state waters and the EEZ.
Although the task force's interim findings have not yet resulted in additional
legislation or regulations, in coming years Oregon will likely implement a
number af innovative regulatory approaches that may serve as models for
other suues.

The following discussion is not intended to provide a thorough analysis
of thc legal regimes governing offshore mining in Mississippi, Alaska, and
Oregon. Consequently, the discussion will be more general, and there will be
fewer legal citations to laws and regulations than were provided in the federal
section. Summaries of the most significant state offshore mining laws and
regulations can be found elsewhere.  See MMS �989!; Office of Technology
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Assessment at 34 �987!!. For present purposes, the three case studies are
included to illustrate the wide variety of regulatory philosophies and practices
currently in place in state waters. Familiarity with the marine mimng policies
of the thrcc selected states should assist mining operators to better understand
and cope with thc regulatory pracnces in any coastal state in which mining
operations are contemplated.

B. Mississippi

I. Mining Activity
Some commercial sand and gravel and shell dredging is taking place

in the waters of Mississippi Sound. Harrison County beach replenishment
projects in 1952, 1972, and as recently as 1988, have required large quantities
of sand. The source sand was dredged from deposits approximately 1800 feet
fxoxn shoxe. Although significant amounts of sand occur marginaUy along the
mainland and bamer islands, the market for offshore sand and gravel is
currently limited to the immediate coastal countics located very close to the
point of souxce.  Gulf Task Force at M 12-13 {1989!!.

The market potential of commcxcial shell dredging is similar to sand.
Economic shell deposits are located within state waters. However, transporta-
tion and processing costs cuxrendy limit thc market to local consumers in
adjacent coastal counties. ~, at M-14!.

It is generally agreed that heavy minerals of commercial interest
including ilmenite, rutile, kyanite, stauxohte, zircon, monazitc, and xcnotime
occur in potentially economic quantities within Mississippi Sound. ~, at M-
9!. Many of the known deposits are not accessible to commercial cxploitatio
because they occur on the margins of the barrier islands that axe part of the
Gulf Island National Seashore. There are other promising deposits, and it
seems likely that hcavy mineral sands could be easily marketed to a number
of companies in Mississippi that manufactuxe titanium dioxide if economic
concentrations could bc located in environmentally suitable areas. .., at
MI3-14!

2. Regulatory Scheme
The Mineral Lease Division, Bureau of Geology, within the Depart-

ment of Environmental Quality, is responsible for administering all explora-
tion and leasing of minerals on state-owned lands and submerged lands
subject to the ebb and flow of the tide. Policy decisions are tnade by an
appointed baiy called the Mississippi Commission on Environmental Quality
 Commission!. The Commission is authorized to lease state lands within its
jurisdiction, to promulgate regulations and to grant variances or exemptions
from thc regulations.

3. Kxploration Permit
Mississippi does not have legally separate exploration and develop-

ment regitnes. Mineral exploration or testing activities requixe a state permit
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from the Bureau of Geology, but there are no exploratory incentives such as
statutory preference rights to develop discovered deposits as is the case in
Alaska, Oregon and some other stares. Instead, the exploration permits are
primarily used to review and monitor potential environmental impacts of the
offshore exploration activities and. to allow for state access ro data.

Copies of any permit application axc forwarded to the Mississippi
Bureau of Marine Resources  BNIR! where it is reviewed for consistency with
the state's Coastal Program, aad to the Carps District Office in Mobile,
Alabama, for its approval. The Mississippi Department of Archives and
History is also notified to determine if the proposed activity will affect any
archeologically sensitive areas.

Updated rules and regulations governing exploration on state-owned
lands were adopted in December, 1988.  Mississippi Department of National
Resources, Bureau of Geology, 1988!. The applicant is required to submit
detailed information on the location and type of exploratory work to be
conducted aad must pay a filing fee. State seismic agents must accompany
any geophysical crew conducting research ia state waters. Thc agent's ex-
penses axc paid by the permitteh. Proof of adequate liability insurance cover-
age is required before a permit will be issued. In addition, data obtained from
any expiatory activity must bc disclosed to the state upon demand. Such
data will remain conhatial for a period of ten years.

4. Lease Process

No development or extraction of minerals from state-owned lands may
take place without Qrst obtaining a mineral lease from thc Commission.
1nterestingly, there is no statutory requirement that some form of competitive
biddiag system be used as is required in most states. The Commission has the
discretion "whenever necessary or appropriate and as the best interests of the
state may require" to lease lands by noncompetitive negotiation. ~ at 2!.

Thc leasing process normally begins, however, when a proposal is
maCh to thc Mineral Lease Division that certain lands be offere for bids or
when thc Commission upon its own motion caHs for nominations for leasing.
Any proposed tt3ct must be reviewed by BMR to make sure that it is in
compliance with the Mississippi Coastal Program. Among other restrictions,
the Program prohibits thc extractioa of minerals from coastal wetlands within
1,500 feet of tidal marshes or within onc mile of the base of live reefs except
for obtaining oyster cultch material or material for beach replenishment.
 Buxcau of Marine Resources at VHI-30 �988!!.

After review, the Commission offers the land for lease by advertising
in selected newspapers. Thc advertisement will specify pertinent information
such as the location and size of thc tract involved, date and time that the
sealed bids will be received and opened, whcthcr the bid will be awarded to
highest and best bidder or in some other fashion, aad the items subject to bid,
including lease bonus, delay rental, lease royalty, and shut-in royalty.

Bidders must submit as security 100 percent of thc bonus amount bid.
At the speci6ed time and date, the Commission wiH publicly open the bids
and either accept the best, reject all, or take the bids under advisement for a
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reasonable period. By statute no lease can be issued with a royalty to the state
of less than 3/16 of the value at the mine or the proceeds thereof.  Miss. Code
Ann. $29-7-3  Supp. 1988!!. The primary term for oil and gas leases in
offshore waters is 6ve years, although the Commission has discretion to lease
minerals other than oil and gas for any tenn they deem to be in the best
interest of the state.

Leases for tracts on tidelands or in Mississippi Sound must contain a
condition requiring the lessee to prepare evaluation and enviromnental moru-
toring plans for each major phase of thc mining project. These plans must be
submitted to BMR for approval before commencement of the next mining
phase.

If a bid is accepted, a lease form is prepared according to thc terms and
specifications advertised and exccutcd by thc cxecutivc director of the
Mississippi Department of Environmental Quality.

5. State Permits and Agency Review
BMR is the primary permitting and review agency for offshore hard

mineral mining activities in state waters. It is responsible for coordinating the
review process of state and federal agency actions to make sure that they are
consistent with the Coastal Program. BMR also issues coastal wetlands
permits that are required for any regulated activity including hard mineral
mining on state submerged lands.  BMR at VIH-8!. As discussed previously,
no mineral lease may be issued without BMR approvaL

Before BMR wiH issue the ncccssary permit and consistency finding,
prospective mining operators must submit an appropriate written report or
statement of the environmental impact of the proposed regulated activity
unless a similar statement has already been prepared for another state or
federal agency.  Miss. Code Ann. $49-Z7-11 i!  Supp. 1988!!. The applicant
must also present a certificate showing that a waste discharge permit from the
Mississippi Bureau of Pollution Control  BPC! has been applied for or that
such permit is not required, and that a permit from the Corps has been applied
for or is not required.  Miss. Code Ann. $49-27-11 j!  Supp.1988!!.

Federal water quality statidatd.s promulgated by the EPA have been
adopted in Mississippi. The BPC implements thc NPDES permitting program
in state waters. Applicants must apply for a permit at least 180 days before
beginning a regulated activity. BPC wiH tnake a preliminary determination
and develop a draft permit based on this determination. The draft permit will
be fcxwardcd to the applicant prior to offering the permit for public comment.
After thc public participation requirements are fulfilled, the Bureau wiH either
issue or deny the permit.

If the applicant proposes to discharge dredged material into state
waters, a Corps section 404 permit is also required. The Corps will not issue a
permit unless it receives a State Water Quality Certification from BPC. An
application for water quality certification is automatically made when submit-
ting a permit application to the Corps.



6. Sutnmary
Mississippi's exploration and leasing regulations govern both hard

minerals and oil and gas. As a result, its regulatory regime, as in most states,
is more attuned to the needs of the established oil industry rather than to the
more risky and volatile hard mineral mining industry. Exploration incentives
in the form of lease preference rights arc not available. However, thc broad
discretion delegated to thc Commission on Environmental Quality to specially
tailor lease bids and royalties, as well as to use noncompetitive bidding when
circumstances warrant, gives the state a mechanism to address the special
needs related to the development of offshore hard mineral resoutces.

The cxtrttordinary authority cxcrciscd by the Commission is perhaps
the most significant feature of Mississippi's regulatory regime. The
Commission not only has the authority to lease hnds by noncompetitive
negotiation, but also may grant varianccs or exceptions to the regulations "for
good cause shown and as may be necessary or appropriate,"  Mississippi
Department of National Resources at 1 �988!!, To what degree this
disuetionary authority will ultimately benefit or hinder hard mineral
development is open to speculation.

C. Alaska

L Mining Activity
Most of the hard mineral interest in Alaska has been concentrated on

placer deposits of-gold, silver and platinum located in state and federal waters
in Norton's Sound near Nome. Western Gold Exploration and Mining Com-
pany  WESTGOLD! has estimated gold reserves of 1.1 million ounces on its
21,000 acres of state offshore mining leases.  Bundtzen at 7 �988!!. In
1987, the company produced 36,000 ounces of refine gold and was the
state's top producing gold mine. ~ at 28!.

MMS has proposed to offer for lease 350,000 acres of federal offshore
land, adjacent to thc state leases held by %KSTGOLD, for hard mineral
production. Alaska is currently cooperating with MMS on the Envhonmental
Impact Statement and Notice of Sale. The lease sale is scheduled to take
place in early 1990.

Other minerals of interest in Alaska include platinum deposits in the
Good News Bay atea where coastal deposits have yielded more than a half
million ounces since 1926. Offshore deposits apparently have been located
because one company has converted its offshore prospecting claim to a min-
ing lease, an action which requires a demonstration that a workable mineral
deposit exists.  Baram at 28!. An offshore deposit of barite has also been
tnined at Castle Islands, south of Juneau. ~ barite recovered is used as
drilling mud for oil and gas operations. Although other offshore deposits
have been located, very large supplies of on-land resources may preclude ex-
ploitation in the near future. ~ at 52!.



2. Regtiiatory Scheme
Alaska has established a coordinated state and federal agency approval

process to reduce the number of permits and licenses required before
exploration or mining operations may commezice. The Department of Natural
Resources  DNR!, Division of Mining has primary responsibility over
of'fshore mining and acts as a permit cocadinating agency. The Office of
Management and Budget, Division of Governmental Coozdinarion serves the
sazne 6mction for coastal management consistency determinations. DNR,
Division of Lands issues prospecting permits and leases.

Alaska was onc of the first states to enact comprehensive hard mineral
exploration and leasing regulations. A regulatory zegime that provides
noncompetitive leasing incentives for private prospectors was adopted
primarily because the state lacked thc resources to survey the huge expanse of
submerged land faDing within its jurisdiction. Under cuzzent regulations, a
competitive bidding system is required if state officials believe that commer-
cially recoverable deposits of minerals exist in certain areas. Conversely, if
the state is unaware of deposits of commercial interest, the Director of the
Division of Lands may issue a prospecting permit and the miner will be given
pzefezential treatment in obtaining a lease for thc minerals found.

3. Prospecting Permits
All tidal and submerged jands are open for prospecting permits unless

it is found that: 1! the land contains known mineral deposits that wiH be
offered for competitive leasing; 2! mining would be incompatible with
significant surface uses; or 3! adequate funding is not available for disposal of
the minerals. Permits are granted to thc first qualified applicant and may not
exceed 2,560 acres in size. A person may not hold prospecting permits in
state waters exceeding in the aggregate 300,000 acres. The permit term is ten
years. There is a prospecting rental of $3 per acre for the first two year
period, payable on the second anniversary of thc permit, and $3 per acre
payable annually thereafter. A prospecting permit does not vest a property
right, but merely creates a priority right and segregates the locatabie minerals
in that tnct.

A detailed plan of operations describing the activities pzoposed must
be submitted to the DNR at least fifty days before operations under the pros-
pecting pezmit or lease aze scheduled to begin. No work may take place until
the plan is approved in writing by the Division of Mining after consultation
with other affected agencies.

4. Converting a Prospecting Pertnit to a Mining Lease
At any time while a prospecting permit is in effect, the permittee is

entitled to a noncompetitive mining lease on that part of thc permit area that
has been shown to contain "workable mineral deposits." The permittee
applying to convert the permit to an offshore lease has the buzden of proving



that each of the requirements for the issuance of a lease has been mct and to
provide the state with sufficient information to enable it to make a kiiowl-
edgeable decision.

5. Competitive and Noncompetitive Leave
If the state has knowlege that certain offshore areas contain "known

deposits of locatable minerals," it may only lease those tracts by competitive
bidding. Known deposits of locatable minerals are those "determined by the
director, after reviewing public information, to exist in sufficient quanbty and
quality to induce further developrncnt towards production of minerals for
sale." �1 AAC 86.545!. Parcels may only be offered for lease in as nearly
compact a tract as possible and only after formal public notice. Bidding may
be by sealed bid or at public auction. Minimum bids may be prescribed and
thc lease must be awaked to the qualified person offering the highest amount
of cash bonus.

The Gxnmissioncr of the DNR has the discretion to offe
noncompetitive leases on land that does not qualify for competitive bid. After
formal public notice, all applications received within thirty days of the cutoff
date are placed in a pool and the winaer is determined by public drawing.

In 1989, the State Legislature enacted a ncw schedule for annual rent
and pnxluction royalty. Lessees must pay, in advance, annual rental for the
right to continue to hold the mining lease. The annual rental is based on the
number of years since a mining lease was "located." A lease located before
August 31, 1989 is considered to have been located on that date for purl!oses
of determining thc amount of annual rental. Lessees must pay fifty cents per
acre plus $20 per leasehold for the first Gve years after a lease is located, one
dollar per acre and $40 per leasehold between six and ten years, and $2.50 per
acxc and $100 pet leasehold after eleven years. In addition to the rental, a
production royalty of three percent of net income as determined by statute is
also required. The rental for each year is credited toward the production
royalty as it accrues for that year. The lease term on submerged land is up to
twenty years and for so long as thee is pmdectiori in paying quantities.

6. State Permits anck Agency Review
As noted earlier, Alaska has developed a coordixuited permiting proce-

dure that relieves the prospective operator of much duplication of effort in the
permitting process. Prior to conducting exploration or mining, an app/icant
must submit an operational plan to the Division of Mining for written
approvaL They will send the plan to the Department of Fish and Game,
Departmcrit of Environmental Conservation, and other affected agencies for
comment. Conditions may be attached before a permit or lease will be
grantcrL

If thc applicant plans on placer exploration or miiiing, a special one-
stop permitting mechanism has been established called the Annual Placer
Mining Application  APMA!. The Division of Mining reviews the APMA for
completeness and distributes copies to eleven other federal and state agencies.
Agencies that review the APMA may: 1! issue the required permit with



applicable stipulations; 2! request more information from the operator before
issuing a permit; 3! take no action because no permit is required from that
agency; or 4! deny the permit, either under their statutory and regulatory
authority or by court injunction  Bundtzen, at 65!.

Separate applications axe required by the EPA for NPDES wastewater
discharge permits and by the Corps for discharge of dredged material permits.
Applicants must apply directly to each agency to obtain these permits.

Coastal consistency determinations mandated by the Coastal Zone
Managcmcnt Act are handled by thc Ofnce of Management and Budget,
Division of Governmental Coordination  XN3C!. A copy of the APMA is sent
to the DGC which gathers input from all resource agencies as well as the
affected local coastal district board Before federal or state operational
permits may be granted, the proposed activity must be judged consistent with
the approved district coastal plan.

7. Summary
Prior to the implementation of the Alaskan Coastal Management

Progam about a decade ago, the state had no comprehensive set of laws and
regulations governing the use and environmental quality of its coastal re-
sources. In mxnt years, the prevailing amtude in Alaska has shifted away
fmm favoring economic and population growth over environmental protec-
tion. As a result of the massive oH spill in Princc %illiam Sound, public
pressure on state agencies to place more stringent permitting requirements on
offshore mining operations will likely increase.

Despite these changes, Nash<'s "dual system" mining regime contin-
ues to be cited by many experts as a workable model for any future compre-
hensive federal offshore mining legislation.  Nordquist at 128 �988!; Moore
�988!!. Congress, thc DOI, and other coastal states will undoubtedly look to
Alaska for guidance if for no other reason than because it has had more
experience managing large-scale offshore hard mineral activity than any other
state.

D. Oregon

1. Mining Activity
Numerous deposits of black sand placcrs containing concentrated

quantities of heavy minerals such as chxomium and titanium have bccn
located along most of the Oregon coast. Major deposits have been identified
off of the southern Oregon coast west of the Rogue River and Cape Blanco in
water less that 100 meters deep within both state and federal waters.  Oregon
Ocean Resources Task Force at 45 �988!!.

No commercial recovery of these black sand deposits has taken place
to date, but it is believed that they could be mined by modification of existing
dxcdge technology, Processing would likely take place at sca by mechanical
methods. Tailings would be discharged back into the ocean. Onshore
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operations could take a variety of forms, from simply stockpiling the material
for transshipmcnt, to further processing or beneficiation in shore-based
processing plants.

Oregon also has some small and scattered deposits of sand and gravel
within state waters. These deposits are estimated to be in the size range of
100 to 500 million cubic meters, which are much smaller than the huge
deposits located in Washington state just north of the Columbia River.
Despite their relatively small size, there may be some potential for mining
these deposits in the future as coastai sources of construction aggregate begin
to dwindle.  Good at S-12 �987!!.

Finally, in the early 1980's there was tremendous interest in the
polymetalhc sulfides found in a geologically active Gorda Ridge area about
150 miles off of the Oregon coast. Although many state citizens were con-
cerned that development of these resources could have an adverse effect on
Oregon's coast, it has since become clear that it will be decades before the
Gorda Ridge resources are exploited, if at all.  Oregon Task Force at 55!,

2. Proposed Reyalatory Scheme
The legal regime governing offshore mining in Oregon is currently in

a state of transition. In 1987, Oregon enacted S.B. 606  ORS $274.611-.640!
to update the laws governing exploration and possible development of hard
mineral deposits  specifically excluding sand and gravel! in the territorial sea.
It also enacted a companion bill S.B. 630  ORS g 196.405-.515! that estab-
lishes an Oregon Ocean Resources Task Force to develop a coordinated ocean
resources management plan for state and federal waters out to the 200 mile
limit. 'Ihe new law requires that no marine mining development occur until
the State Land Board adopts a Territorial Sea Management Plan no later than
July 1, 1991.

At present, no state agency has clear authority to regulate offshore
inining. The Division of State Lands under the removal/fili law  ORS
5541.605-695! has regulatory authority over the removal or placement of
more than fifty cubic yards of material, including sand and gravel from the
waters of the state. However, the law and legislative history make no mention
of DSL's role in regulating any other type of marine mining activity  Oregon
Task Force at 56!. The Department of Geology and Mineral Industries has
regulatory authority over onshore mining, but has no jurisdiction over ofF-
shore mining. ~!. One of thc primary functions of the Ocean Resources
Task Force is to develop recommendations for an integrated marine mineral
management regime.

3. Kxistiag Law
S.B. 606 creates a framework to allow exploration of hard mineral

deposits, but specifically prohibits thc granting of any lease for development
before December 31, 1989 and until a formal Territorial Sca Management
Plan is adopted. The law encourages prospecting by awarding exclusive
exploration contracts to the highest bidder. Holders of exploration contracts
have preference rights to leases for those areas that they have explored. The
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rights are not vested and there is no rcquixement that commercially viable
deposits be leased. Any information obtained during exploration must be
made public. Draft administrative regulations to implement S.B. 606 have
been prepared by the DSL, but no exploration contracts will be issued until
these regulations are formally adopted

Prospectors and future lease holders would of course be required to
comply with all existing laws relating to environmental quality and to acquire
aH applicable state and fcdcral permits. They would also have to comply with
the Oregon Coastal Management Program.

4. Future Management Optioas
As previously mentioned, one of the primary duties of the Ocean

Management Task Force is to consider various options open to the state in
managing its hard mineral resouxces. The Task Force has identified three
alternative systems. First, the State Land Board, Division of State Lands
 DSL! could use its existing constitutional authority as manager of state lands
to issue leases for the extraction of haxd minerals on submerged lands subject
to a variety of stipulations. Second, the DSL could issue permits for the
removal of material from state submerged lands under the removal/Qll law.
This option would require several amendments to existing laws to clarify the
role of the removal/fill law in marine mining. Third, it may enact new com-
prehensive marine mining legislation that is designed to address the state' s
specific maxinc mining management needs as identified by the Task Force.
 Oregon Task Force at S7-58!. Thc following issues will be considered by the
Task Force and DSL:

~ joint review panels to coordinate interagency review of mining
proposals, and Land Board actions based upon coordinated
agency review;

~ incremental decisions based on increasing information;
~ application fees sufhcient to cover costs of permit review and

plQessHlg;

~ state financial return from sound dcvelopmcnt, not bonus bids;
~ environmental research coupled to minerals exploration;
~ public disclosuxe of mineral and environmental information;
~ creation of 1ogical mining units with stable reference areas;
~ state-federal coordination and co-management of entire area;
~ assure that tenancy of discoverer is consistent with management

plan;
~ risk management thxough a variety of management techniques;
~ require monitoring programs with feedback to operational permits:
~ establish mitigation program for other users;
~ diligence requirements; and
~ reclamation.  Oregon Task Farce at 58!.
S.B. 630 establishes several ocean use principles that must be incorpo-

rated into any futuxc mineral management regime. The principle of greatest
import states that clear priority should be given to the management and
protection of renewable resource uses such as fishing over nonrenewable
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Appendix

PROSPECTING PERMIT PROCEDURE

COMhfgRCIAL PROSPECTING ACTIVTFY GEOLOGICAL R GEOPHYSICAL SCIENTIFIC RESEARCH

P%RbdFT REQUIRED
UNDER ALL
CIRCl94STANCES

PKRIIIIT REQUIRED IF ACTIVITY
INVOLVES:
~ DriNng of borehole gresrcr than 300'
+ Usc of solid or liquid explosives
~ Iraerfererea or harn nat exempasd from

pcrnut rsqsillerncfu

SUEMIT APPLICATION TO DIRILCIOR OF MMS lrPTFIHN 60 DAYS OF PIIIHsOSED STARTUP DATE

SURSHT PRIISPIIiCTING OR SCHiPifFIFIC RIISEARCH PLAN COWFAININGt
~ Ideatiicmiaa of minerals of primary unstern
~ Detailed dcncriptiaa of actbritm proposed
~ Type af equipaeut to be used esp«nally for salbty sad poQe5m aoanni
~ hfaps shame locaiaa ~ ~ed depth of drill holes. water depth snd grids of survey

~ Scbehk af stariag snd campi«ioa dssss
~ Attdcqetad eaviraaauntml coas«petees
~ hfidgmhnt neasutes to bc caqdayed
~ Plea far moaaariag the cfhcts of tba scivuias if tiny occur ia aa ettvirtnatetaal!y seasitive locaiaa
~ List of any kaalvn archaeological resources m the slee
~ De~t of auy ~ conflbm wbh other uses ar uvre of mea
~ If drill bole will exceed 300 fact, MMS may require drgling pisa

%rlTIHN 30 DAYS MMS WILL EFTHIK:
~ Approve tbe appgletbm sad pl«I
~ Delay spyemrd if aa envirtnatettml bapect stmaansn is equine
~ Raqube applicam to rnathfy the nppiicaioa and/ce plea
~ Disapprove de sppllcatiaa sad plan giving reasrnts why sml «tviaing of ~ needed to obaua

approve

PROSPECTING OR RIISEARCH CONDUCTED

SUIIMFT STATUS REPORT WTFIHN 30 DAYS OF TIIK CLOSE OF' EACH C CALENDAR
QUARTER THAT UrfCLUDES:
~ Srmmavr of the praspsctbsg or scianific research activities c~ durntg the period
~ Sramamy af the resubs obtaned

SUIIlhIFF FINAL REPORT %rmHN 6 MONTHS AFTER COMIKJITION OF WORK OR 60 DAYS
PRIOR TO PLANNED LEASE OFFERING OF AREA %HBXK RESEARCH OF PROSPECTING
TOOK PLACE CONTAIÃINGt
~ Desrzipdoa of work perfortned
~ Charts. maps or phns ~ lines of geophysical rrsverses sad/ar location where geologic activity

was conducted
~ D«es an which actual activiies were perfortned
~ Narradve ~ of any miaeral occurtences including: iocaiaa; cavirannenrsl fc«are: nature of

adverse elscts on aquaic life. srchaeoiogicrd resounses. or ader uses of area
~ Report of the results of rhe snvita~ manimring efforts if required
~ Such ader dcscriptian of sctiviies ss may be specifed by htMS
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APIrLH&THHI FOR PROSPIICTING PKRBIFF MUST INCLUDEt
~ N«ne, address, nnricnelity of permine sad person damg the scend

ptc ting
~ Descripina aad rasp of sae
~ Narranve deacnpacus m arnrprairretary erma of kind af acdviies to be

candncllsd
~ Detailed dnm ~ of startbrg snd completioa dana
~ 3 caphe

NO PF3IMIT REQUIRED IF ACTIVTFY
WILL NOT:
~ Interfere with or c~ existing leases or

right of ways
~ Be unduly harmFul ro squ«ic life
~ Cream hszsrtirsus or unsafe conditions
v Interfere with oder uses or users of the area

APPLICATION FOR SCHINTIFIC RESEARCH PERIsIFT MUsT
INCLUDE:
~ Sigaatute of of5cer of organixsian sponsoring research
v Naae af pcs«m crnrdncdng the research
~ Type of scdvby sad manner ia wluch it will be c~
~ Msp shawiag where scuvity will talus pince
~ ~ of staring sad compieioa d«es
~ Time and nearer research data will be made public
~ Agreeaem that research data will not be sold or withbeki for exclusive

~ Naae, mgistmioa of vessels used in aperistiaa



APPSjnd/X 3

STEPS LEADING TG PUBLICATION OP LEASING NOTICE

Withia 45 days, MMS nn»t either inidgn
steps laadhg to offer of OCS minerals ibr
lease or itdbtm ~ of reasons ibr aot
uuuating stupe

States and local govermnsnts, indusuy,
other federal ~ snd the public msy
rcsponcl

Gm»rttors may submit c~ in writhtg
widun a dl day period
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UMOLICXID REQUEST FOR LEASE SALK
~ Any peruse at any time mey request that OCS Minerals be offered for

lease
~ Request nmst contain ~oa on area. OCS Mineral of primary

iomrest. vailablc geological snd cnvirctttnctmd information pcrtsitdng to

MMS REQUEST FOR INTEREST IN LEASING OF MINERALS
~ MMS ca its owa bdiativc or as s rcsuh of an unsolicited request rcay

request indicadon of interest in tl» leasing of s spcci6c OCS mineral, a
group of OCS Minerah, or all OCS Mineral being considered for lease

MMS PURLISII REQUIFF FOR INFORIsIATION AND
INTEREST IN FÃ95344L JH'CJSTKR
~ Request msy include spccif» ccunoeots concenthtg ~al conditions

or stet»ological resources on the seabed; mublpte users of d» arcs
proposed for tcasbtg sad other aociocconondc, tiological nsd
cnvirotut»tui information rehung to stca.

1HMS SELECTS TRACTS TO BE COMIDERED FOR LEASE
~ Deciion based on available mineral rssoutce aad snvirotuncatsl data,

ctmm»tas by buerestsd parties, tccoum»adsticas from say
joint sue/federal task force

+ Tracts which are to be coaskkred io sn caviro~ aaalysis will bc
et the thne of srns idsnti6cstion

PROPOSED LLLSDIG NOTICE
~ Must sst out propose prhuary tent of mineral leases to be olsrcd;

lease tipabuia» ~ snvbtnansntal mmgntioa ~ snd such
rectal tcyahy, snd other terms snd ontdiliot» m will be
cotutdned in the 6nsl icaiag notice

COlilhgEIVII ON PROPOSED LtuLSING NOTICE CONSIDKIIED
~ At least dg days prior m tbe publicaioa of the htasing sauce, d»

proposed htsiag nodcc maa bc sem to Oovetttors of say adjsccm state
and its svadalility mast bc published ia the Fcdsrttf fegffrrcr

~ Wrhtan ctmunema submiucd by affected Gcs»rt»ts nnttt bc considered
by b94$ tatd resptutded to ia writhtg

FINAL UhbSDCG NtmCE PURLISHISy
s MMS naut ptddish d» lcasutg notice in d» Fedrrol ifcg4tsr st least 34

days prior to date that OCS ~ will be of5srcd for lease
~ Lctsdng notice neet state whether oral or sealed bids wilt be used; d»

piste, dsss snd time that bids will be opened or receival s description
of tracts sad speci6c minerals to be offered for lease; ths primary terms
of the lease sad say stipuisthnt s! sad condition sl of the offer

~ There nntst be reference to the OCS Mineral lease form to bc used
~ Nodce nmst specify the terms snd cottdidons governing the pnyn»nt of

winning bids



Appendix

BIDDING PROCESS

SEALED OR ORAL BID SUBMTIKD D~ING ON
SPKCIFICATIONS IN THE LE4SlNG NOTICE

Sealed bid submimed with bonus bid deposit in
amoutN specified in leasing notice

Bids will be received or opened publically at the
place, date and time specified in the leasing notice

Tie bids are tesoived by permitting bidders to
submit oral bids to determine highest cash bonus
bidder

MMS REJECTS BID
~ Written notice of rejection must be sent

"prnmICy" to bidders whose deposit is held

Bidder may malae written tequeN to Secretary of

notice of rejection. Secretary must af5rm or
reverse the decision in writing
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The Secretary of lnsetlr may
reject any and all bids for any
tract. regardless of amoum
o5sred

Oral bid submitted with bonus bid deposit specified
in leasing notice. Payment must be made by
electronic fund transfer

MMS ACCEFI'S BID
~ %ritten notice will be mailed to successM

bidder along with three copies of the lease form

SUCCESSFUL BIDDER SKLLL, NOT LATKR
TRAN THE IOM BUSINESS DAY AFIIHt
RECEIFr OF THE LEALSK:
~ etecute the lease
~ pay the first year's rentai
~ pay tbe balance of the bonus bid unless a portion

of the bonus bid is deferred
~ if defemd, a bond must be filed to guarantee

payment of deferred portion



Appendix 5

PROCEDURE FOR APPROVAL OF POSTLKASE ACTIVITIES

PRELIIKIÃART ACTPrlTIRS
~ lnchrdm buthynmtric. gsalaglcsi, geophysical. mapphlg, snd

other surveys that have no significan adverse impact on
rramral resrnuecs ssd are necessary m develop s
comprehensive plan

0 once m given m MMS
30 ~s to initiatm acdviiea

TESTING PLAN
whse lessee needs more

iafrnmstioa than is ~ under an
approved Delinaatim Pbm snd includes
faasibghy sturlies, pilot pragrnn» to
cvatusm processing rcchsiqute or mining
cquipsncm, or to detelmiue eaviroumctnei
effect by pilot test rniaing pragmn

~ Tstthtg PLan uulet induds all af tbe
~ af s Dcih»etksr Plea phtm
l! Su«ament of nemre sa4 purpose of the

rearm g praglanl
2! Comprehensive descriptkm of proposed

activities snd ~ methods of
sample analysis

3! Nsrraive dcscripion ead maps sbowig
wmnr depd» and locsica of pihn mise
af tcstmg sctlvmm

4! Comprelmnsive descripuon of matba4
sad msnaer in which testing wQl be
condemn« and resuhs expected

PLANS SUIRtIFPI'ED TO MMS FOR EVALUATION
~ MMS dmsrrmnss whether HS is required usder NEPA
v Sends om of for commm

AINACRÃP Sl'ATE GOVSRNORS
~ Have Sg days fmm mcrdpt of Debase«am Plan ta came»tn
~ Have dg days from receipt af Tssiag ae4 hfjniag Plans to

~ lf KS is to be prepared, mate time m canunsm msy be

MMS APPROVAL PROCESS
~ MMS mviews comments and mspaads in writing to

t3avenrors
+ Whhht 3g days faiiowhtg compile«on of eavironmsntsl

ssscssmrnu process or close of ccmmem period af MMS must
approve, require modificrnion or disapprove Delhtaatian Plan

~ Witbht «0 days fofiowing ~on of eavirenn»teal
assessn»tn ar close of cammsm period MMS nntst approve,

ntodificrttion or disapprove T ' or Mbrbsg Pbms
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DELINRrLTION PLAN
~ ~ hr all crqdatmion ctividcs and

inchtdm the fogaering muummn
requlrenwssl
e UC of OCS mhrsals of primary huetest
s Irbtf dascripion af activities to be

can«I»lsd
v Nsnur, tegistrstim. sod type af equipmctu

to be used
s lnlhrmadm showing cqrtipnunn to bc

capabb of perfatmiag ~ operalim
~ Mtq» sbowhrg locaion of cxplormary

scivltiea
~ Descdptioa of cnvinmncntal mitigsioa

v Schedahr of ~ and camplcian dmes
' Ltst of all known atebaeaagtcal nesoutese

e Dsscipiaa of ~ caofiic» with
other' emu

v Dssnipdan of mtu«tarhtg effort to be
cnlpla!urd

c Dstagad dtecripoaa of pracAm snd
prucmhwa to be used when sxphjrratian
~ cdvhh» sre abandm»4

c Detailed dsscriptioa of ~ far
discharge aad disposal of wesm sad refuse

' Dasciinttm af potantml smrtttnunmttsl
hnpaeta ~
l! loeahm af pon, nm»port, processing

~ mi diepceai hcilhiea
2! enrinmntsntnl impac» caused by

Cm»traction aad ol»rsdot»
3! ptupnead mitigaioa masurcs
4! Cattificsm of Cot»istmrcy whh mme

coastal program
3! Alhstwivc sbc aad tcchtuiogics

coneitieted
Aay other htfortnmioa naadsd gsr
~ evaiusdaa

EXPLORATION. ~G, DEVELOPMENT OR
PRODUCTION ACTIVITIES
v hciudes ail pea«case mtivbics that have s rrignificant adverse

impact on asnnal retautem or are not considered preliminary

MUr!ING PLAN
~ Rcquhcd for sll development snd

pladnotiae SCivinee wbiCb take pbrCC
faQawhg thc discovery af minarah in
payiag quantitics ~ geophysical
activities, dry!ing, crn»traction of offshore
fsciiitiss snd apeeeim of oasbrne support
firciliies

~ Mining Plan must include sll of thc
ciemcn» of s Dclinsruioa Plan phrs:
~ Narlanve deearqntaa of smung asnvrttCS

i~
i! the OCS Minertds to be discavcrcd
2! cstimmc of number of tat» and grads

of ote telxllteled
3! anticipated armed prrcductian
4! volume of ocean bottom expected to be

5! all scivhiee of mining cycle fram
c tractiaa ~ procsssmg and
waste rgspasal

~ Maps of lease shawmg wamr dcp«» snd
class scctku» of mineral deposits to bc

v Dmcripdoa of cquiptnctn to be used in
mhring, processing snd tlat»porting of thc

s For onshore tacessing, s description of
bow the minerals arc to be ptacmscd.
weighed. assayed, and rayalty
dstermmmions made

~ For st-ssa luucsssmg, addi«anal
informstioa ~ type and size of
b»ta!hrtbnt and mmbod of tailhtgs rbsposrd

' Dstaibrd descripthnt of sanue snd
acctrrrenca of OCS mmsmi deposue in
}essed area

~ Detailed dmcriptkm of method of
trertsportbtg cre from !esse ta shore

OTIIER FEDERAL AGENCI
~ Have 3g days from receipt of Delineation Phm m comment
~ Have dg days fram receipt of Testing or Miniag Plans to

+ lf EIS is to bs prepare< mare dn» to ~ may be
pfavhlsd
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Appendix 6: OCS LAWS: RELATED TO RESOURCE DEVELOPMENT
ON THE OUTER CONTlNENTAL SHELF.



CITATION PIIBLIC LAW
EHKRGY SUPPLY AND ENVIRONMENTAL
CQORDMATIOH ACT OF 1974

ENVIRONMENTAL QUALfTY fMPROVEMEHT ACT

ENVIRONMENTAL DUPE IMPIIOVEI~ ACT,
AUTIIORIZATIOHS

KXCLUSIVK KCQHQMIC ZONE QF THE UNITED
STATES OF AMERICA. MARCH f L IPS3

EXPORT ADMB4ISTSIATIQH ACT OF 1979

15 U5.C. 791.7 I P.L 93-3IP

42 U.S.C. 4371-4374 P L. 91.' 4

P.L. 91FSIIt

5 f App U.S.C.
3all-242a

05 App U.S.C. 1 ~ 15

Is U.S.C. 7hl P49 

fa V.S.C, 17al-1757

P.L. 92M3

P L 93-275

P L 97~51

EQ. I Pl

13 U.S.C. 1351 �75

Id U.S C. 7424 742  2

PL Pf RNI

P L 84-I P4

P L. 4144 a   TITLE IV C! '

I   U.S.C. 4444444

49 hpp U.S.C
231 .BI�

33 U.S.C. f471.f4'

I I U.S.C'. 4K%-44AOII I I

P

P. L. 44 . I '9

P L. 93248

P L.  94469

P.L. W 3 IS� U.S.C, t PII-I a�

P L. ~~  TITl E IV I

P.L. PIC3h4  TITLE 11

P L 92

P.L. 92.532

� U.S.C. 1341.14 �

33 U.S.C. 14at. 1445hIARIHE PRIKCTIOH RESEARCH AI4D
SAIPCTUARIES ACT Of IP72  SANCTIIARIES
PROVISIONS hT fa UB.C. 143t ~ �341

MARB4K RESCIURCES AND KHGINEERIHG
DEVELQPhlENI' ACT OF 1964

MARINE SAHCTUARlES AMENDMEHTS OF 1%4

MARINE SANCTUARIES PROVISIONS Of P.L 92.532

MINERAL LEASING ACT OF IPXl  INCLUDES
PROVISIONS Of THK 441NtNG LAW Of IS72!

MINING AHD MMKRALS POLICY ACT Qf IPIB

HATlONAL ADVISORY COMMITTEE OH OCEANS
'V4D ATMOSPHERE hCT OF 1977

NATlONAL CRmCAL htATERIALS hCT QF 19�4

33 US.C, I tat-Il�1

P.L. 9lh49a  TTTLE 1 I

P.L 92 532

4  S�  437

14 U.S.C. 1431. 1434

39 U.S C. ~.>7

PL, v ~31

P,L. 9544�

ta U.S.C. I i

33 U.S,C. 557 �4�7-15

P.L. 95373  TITLE tll

FEDERAL ADVISORY CQMh ITTEK ACT

FEDERAL ENERGY ADMINISTRATION ACT OF f974

FEDERAL QIL AND GAS ROYALTY h4AHAGEMEHT
ACT OF IPP2

FEDERAL REGULATlON. FEBRUARY 17. IPal

FEDERAL WATER PQLLI 'TIQN CONTROL ACT

FISH AND WILDLSFK ACT QF Ivsh

FISH AND WILDUFK ACT OF 1954  FISHERIES LOAN
FUNDI

FISH AHD WILDLIFE COORDINATION ACT

HAZARDOUS LIQUfD PIPELME SAFETY ACT QF
1979

INTERVENTION QH HtGH SE+S ACT

LA140 AHD WATER CQNSERVhllQH FUND ACT OF
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MAGNUSON FISHERY CONSERvhTlOH AHD
MANAGEMENT ACT

MAO NUSQN FISHERY CQHSERVATIOI4 AND
MANAGEMENT ACT. AMEHDh ENTS

44ARINE MAMhlALS PROTECTION ACT
AUTIIORIZATIQN

hIARI74E h AMMALS PROTKCTIQN ACT OF 197
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CITATION PUBLIC EAW
i2 U.S.C. i32li3i7NAllOHAL ENVIRONMENTAL PGUCY ACT Of 1989

 NKPA!

NATIONAL FISHING ENHANCEMENT ACT QF L9M

NATTONAL HISTOIUC PRESERVATlOH ACT.
AUT2IORSZATIOH

NATIONAL HISTORIC PRESKRVATION ACT

HATIOHAL MATERIALS AHD MINERALS POUCY
RESEAILQI AND DEVELOPMENT ACT OF LRN
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1978

NATURAL GAS ACF

NATURAL. GAS PIPELINE SAFETY ACT OF L9$8

P I 91 ~ 190

P.L 90423 ITTTLE II!

P,L 98i83

I0 U5,C, i713470wb

38 U,S.C. 1001-1005

P.L. 8!MISS

P.l 9&i79

P.L 95-21333 US.C. 170I 1709

15 V.S.C. 717.7ITM

i9 V,S.C. 1071 10110

52Qar NL

P,L 913iSL

P.ENATURAL GAS PLPEUNE SAFETY ACT OF 1998 AND
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LS U.S.C. 3301.3i32

29 V4.C, tLSL+7$

NATURAL GA$ POUCY ACT OF 197$

OCCUPATlONAL SAFKTY AHD HEALTH ACT Of
1970

GVTKR QBHTNVENTAL SHELF LAHDS ACT

OUTER CONTTHENTAL SHHE EANDS ACT
AMBNDMENIS OF 197$

P.L. 95421

P,L. 91-590

~ 3 U.S.C. 1331.13511

i3 U.S.C. LRII LSLL0

P.E- $3 212

P.L 95.372

P,L. 904911 ITTILE I'v BlOETIKR OBSTAT'CENTI'AL SHELF LANDS ACT
AMENDMENTS OF 197$  FISHERMEN
COHTTNGEHCY FUND. AMENDMENTS

PAPERWORK REDUCTION ACT OF 19181 P.L. 9li Sl1~ i U.S.C. 3501-3520

PROC. ~7POLICY Of THE UW WITH RESPECT TO THE
NATURAL RESOUILCES OF THE SVBNRL AND
$EABED OF TILE COHTINENTAL $HELF

P.L 92-310

P. I 96 35i

33 U.S.C. 1221-LZR

0S V.S.C. 1101+12

E.O. L 24911

PORTS AND WATERWAYS SAFETY ACI' OF 1972

REGULATORY PLEXIBIUTY ACT

REGULATORY PLANHBiG FROCK%. JANUARY i.
1985

RIVERS $ HARBORS APPROPRIATION ACT OF 1879

STRATEGIC AND CRITICAL MATERIALS
STOCKPIUNG ACI'

SVBMERGED LANDS ACT

TRANS ALASKAH PIPEUHE AEJTHORIZATTON ACT

33 V8.C. 4014C

50 U.S.C. ~

30 SLM 1151

P, I.. 9130il

i3 U.S.C. 1301.1315

i3 U.S.C. LLLSL-LLLSS

E.O. 12iLS

P.L. $3iL31

P.l 93 153

TRAHSFKR OF PUHCTTOHS LLEEATING TO
FINANCIAL RESPOHSIBIUTY OF VESSELS FOR
POLLUTTOH LIABILITY. MAY 5. 1983

P.L, $5-337i3 V.S,C. 155-15$WITHDRAWAL Of EANDS R3R DEFENSE PURPOSES
ACT
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Source: OCS Laws: Related to Mineral Resource Development
on the Outer Continental Shelf. Mineral Management
Service, OCS Report 85-0069. Washington, D.C. 1985.
Reproduced from Hershman, 1988.



- Annual Placer Mining Application

BMR - Bureau of Marine Resources

BPC - Bureau of Pollution Control

CZMA - Coastal Zone Management Act

- Division of Governmental Coordination

DOI - Department of Interior

- Division of State Lands

- Department of Natural Resources

- Exclusive Economic ZoneEEZ

- Environmental Impact Statement

- Environmental Protection Agency

- Federal Fish and Wildlife Cooahnation Act

EPA

FWCA

FR%LA � Federal Water Pollution Control Act

 Also the Clean Water Act!

GAG - Geological and Geophysical

- Minerals Management Service

MPRSA - Marine Protection, Research and Sanctuaries Act

- National Environmental Policy Act

- National Marine Fisheries Service

- National Oceanic and Atmospheric Administration

NEPA

NMFS

NOAA

NPDES - National Pollution Discharge Elimination System

- Outer Continental ShelfOCS
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LH%CA - Longshomnen and Harbor Workers Compensation Act



OCSLA - Outer Continental Shelf Lands Act

PWSA

SLA

- Ports and Waterways Safety Act

- Rivers and. Harbors Act of 1899

- Submerged Lands Act
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