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I. INTRCDUCTION

Too long has the general public equated "wetlands" with
"wastelands", a breeding place for mosguitces, useful only as a
garbage dump. Dredging for channels or filling for housing and
industrial developments were the only options for "productivity".
Only recently has man realized that nature cannot condone his
riotous exploitation.

This realization has led to authorization by Congress of
a number of in-depth studies of estuaries and the coastal zone.l
Focus on conservation and ecology produced acts such as the Marine
Resources, Engineering and Development Act of 19662, the Clean Water
Restoration Act of 1966,3 and the Estuary Protection A.ct.4 One
such act was the federal Coastal Zone Management Act of 19725
which provided incentive for state coastal planning by funding
two-thirds of the cost of such plans. This impetus prompted in-
dividual states to initiate or revise coastal planning legislation.
The Mississippi legislature's response was the passage of the Coastal
Wetlands Protection Law in 1973.6 Thig paper seeks to furnish a
survey of wetlands protection in Mississippi by examination of:

{a) Tﬂe importance of wetlands in the estuarine ecosystem;

(b) Analysis of Mississippi's wetlands protection, the

statute and regulatory procedures.

(c) Comparison of the Mississippi statute with those of

Georgia, Alabama and North Carclina.
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II. Significance of Wetlands

Wetlands, marshes, tidelands, estuaries, shorelines: these
blur into overlapping and ambiguous terms to the lay reader. Indeed,
wetlands are not synonymously defined by legislators or scientists.
Mississippi's law defines coastal wetlands as

All publicly owned lands subject to the ebb and flow

of the tide; which are below the watermark of ordinary

high tide; all publicly owned accretions above the water-

mark of ordinary high tide and all publicly owned sub-

merged water-bottoms below the watermark of ordinary

high tide. The term 'coastal wetlands' shall be inter-

preted to include the flora and fauna on the wetlands and

in the wetlands.l
There is no disagreement, however, as to the goal of maintaining a
coastal ecosystem at the highest possible level of quality.

The wetlands are a complex estuarine ecosystem in which no part
operates independently of any other. an estuarine zone, as defined
in the Clean Water Restoration Act of 1966, is

An environmental system consisting of an estuary and

those transitional areas which are consistently in-

fluenced or affected by water from an estuary such as,

but not limited to, salt marshes, coastal and inter-

tidal areas, bays, lagoons, inshore waters and channels.2
The generally accepted scientific definition of an estuary is: "a
semi-enclosed coastal body of water which has a free connection to
the sea; within it sea water is mixed with fresh water from land

drainage.“3



The estuarine zone is an ecosystem, "an environment of land,
water and air inhabited by plants and animals that have specific
relations to each other."4 Note that human society is a component
of this ecosystem. The Continental Shelf, ocean currents, coast-
line slope, river flow, sedimentation, climate, and tide are the
dominating environmental factors affecting each estuarine zone.

The basic driving force of the whole ecosystem is the sun-
light, for it supplies energy for the growth of plants which in turn
supply the nourishment for all life in coastal waters.5 Zooplankton
may eat this plant material - marsh grass, algae, submerged bottom
plants or drifting phytoplankton. Fish then eat the zooplankton or
sometimes the plant material directly. Birds or people in turn eat
the fish. By this food chain energy is transferred from lower to
higher forms. The interdependence of the different components or
species in the estuarine ecosystem demand that it be managed as one
system.6

Two-thirds of the species which make up more than ninety per
cent of the total seafood harvest of the Unifed States depend wholly
or in part on estuaries for their survival.7 Half of the biological
productivity of the world's oceans is along the cocasts. Exceeding
productivity per unit area of agriculture by a factor of two or
more, estuaries are the most productive areas on earth.8 Aquaculture
has great potential for increasing this produetivity.9

As a part of the ecosystem wetlands have value as nurseries
for fish, resting stations for migratory waterfowl, and essential
habitat for certain coastal animals and birds, and in the harvesting

of shellfish. Their property of retaining contaminants from tidal



water may prevent further transport of pollutants to the sea.10

Plant productivity in marshes is among the highest in the world,
equaling extensively managed agricultural areas. They can take
up, convert, store, and supply basic nutrient to the ecosystem and
.absorb storm water, thus reducing coastal flooding.11
Man depends on the ecosystem not only for food but also for
living space, industrial development, waste disposal, natural
preserves, special goverhment uses, such as military installations,
énd recreation. At least half of our over 200 million people use
this area for fishing, sailing, bird watching, or other recreational
activities.12
Yet, as noted at the Coastal Zone Workshop in Woods Hole,
Massachusetts, 1972, in twenty years dredging and filling have de-
stroyed over a half million acres of important fish and wildlife
- habitats. In coastal development California alone has lost 67% of
its coastal estuarine habitats.13
Mississippi's estuarine area extends from Lake Borgne on the
west to the Mobile Bay on the east. The Mississippi Sound is edged
by a chain of border islands about eight miles offshore. From
Mississippl the Pascagoula and Pearl Rivers and St. Louis and Biloxi
Bay Systems drain into the Sound. The ccoastal wetlands, seventy
miles in width as the crow flies, contains 436,379 acres held in
public trust by the state including water bottoms and 66,931 acres
of tidal marsh: 823 acres freshwater, 63,982 acres of salt marsh on
the mainland, and 2,126 acres of salt marsh on the barrier islands.14
A recent in-depth study of the composition of marshes of the state
was conducted by Lionel N. Eleuterius, marine botanist with the Gulf

Coast Research Laboratory as a part of the Cooperative Gulf of Mexico
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Estuarine Inventory and Study. Dr. Eleuterius notes that at present
more than 12 per cent of the marshes have been filled for "develop-
ment”: approximatelyﬂl,ooo acres before 1930; 8,170 acres since
1930. Eleuterius estimates that, at the present rate, there will
be a 42 per cent reduction in coastal marsh acreage in Mississippi
by 1993.15

In 1961 the entire Pascagoula oyster reef, 540 acres of oyster
bottom, was permanently closed to shellfishing. At that time daily
production was about $1500 to the fishermen. Biloxi Back Bay, with
350 acres of highly productive oyster reef, is also permanently
closed to shellfishing.16 It is not necessary to document every
despoiled acre to realize that the natural ecosystem of our own Gulf

coast has an abuse-toleration limit which Mississippians must

respect if they are to profit from this irreplaceable resource.
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ITI. MISSISSIPPI'S WETLANDS PROTECTION
A. Wetlands Protection Law.

The Mississippi coast includes some 436,000 acres of wetlands.
The Mississippi Coastal Wetlands Protection Law of 1973l sets up
a permit program for those wishing to conduct dredge and fill or
construction operations in this area. The act sets out application
and appeal procedures and the liability of violators.

This program, designed to effectuate the policy of preserving
the natural ecosystem, exempts a number of activities, areas, and
entities from its regulatory provisions. Under the law the
Mississippi Marine Resources Council is charged with permitting
and inspection authority and responsibility for promoting public
education about the wetlands.

To effectuate the Miséissippi Coastal Wetlands Protection Law
the Mississippi Marine Resources Council administers a permit system
for regulated activities on the wetlands. The Council itself was
formed in 1970 and charged with exploration, development, conserva-
tion, and marketing of the state's underwater natural resources,
especially those in coastal waters.2 The Council, a sixteen-member
panel appointed and chaired by the Governor functions through an
Executive Director and a Vice Chairman. Its members include: two
members from the House of Representatives, two from the State Senate,
one representing the institutions of higher learning, the Research
and Development Center, the Universities Marine Center, the Missis-
sippi Marine Conservation Commission, the Gulf Coast Research
Laboratory, the Director of the Mississippi Agricultural and Indus-
trial Board, and six members from the public at large.3
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Any person planning to conduct activities on the wetlands must
apply for a permit. Regulated activities include:
. . . the dredging, excavating or removing of soil, mud,
sand, gravel, flora, fauna or aggregate of any kind from
any coastal wetland; the dumping, filling or depositing
of any soil, stones, sand, gravel, mud, aggregate of any
kind or garbage, either directly or indirectly, on or in
any coastal wetlands; killing or materially damaging any
flora or fauna on or in any coastal wetland; and the
erection on coastal wetlands of structures which materially
affect the ebb and flow of the tide; activities having any
of the foregoing effects; and activities from which such
effects may be reasonably anticipated.4
By statute the wetlands are defined as:
. . . all publicly owned lands subject to the ebb and flow
of the tide and which are below the watermark of ordinary
high tide and all publicly owned accretions above the
watermark of ordinary high tide; and all publicly owned
submerged water bottoms below the watermark of ordinary
high tide.>
From this definition it appears that the act is applicable only to
lands subject to the common law public trust doctrine as described

in Int'l Paper Co. v. State Highway Dept.6

According to the policy statement in the act public policy

"favors the preservation of the natural state of the coastal wet-



lands and their ecosystems," allowing alteration only "where a
specific alteration of specific coastal wetlands would serve a
higher public interest in compliance with the public purposes of
the public trust in which coastal wetlands are held.“7
Environmentalist critics contend that this lofty declaration
of purpose is emasculated by the numerous excepted activities, areas,
and entities.8 Others, including those involved in the administra-
tion of the permit program, insist that the exceptions are reasonable
and point out that exempt agencies are required to advise the council
of their activities and to adhere to the policy mentioned above.9
The activities, areas, and entities to which the act does not
extend are:
1. The accomplishment of emergency decrees cf any
duly appointed health officer of a county or
municipality or of the state, acting to protect
the public health;
2. The conservation, repletion and research activities
of the Mississippi Marine Conservation Commission,
the Mississippi Marine Resources Council, the
Mississippi Gulf Coast Research Laboratory, the
Mississippi Game and Fish Commission, and the

Mississippi~-Alabama Sea Grant Consortium when
acting through the Mississippi Universities Marine

Center.

3. Hunting, fishing, erecting duckblinds, shellfishing
and trapping when and where otherwise permitted
by law;

4. Swimming, hiking, boating or other recreation that
causes no material harm to the flora and fauna of
the wetlands;

5. The exercise of riparian rights by the owner of the
riparian rights, provided that the construction and
maintenance of piers, boathouses, and similar structures
are constructed on pilings that permit a reasonably
unobstructed ebb and flow of the tide; provided,
further, that the riparian owner may reasonably alter
the wetland at the end of his pier in order to allow
docking of his vessels.

10



10.

11.

12.

13.

14,

15.

16.

17.

The normal maintenance and repair of bulkheads,
piers, roads and highways existing on the date of
enactment of this act, and all Interstate Highways
planned but not yet under construction, and financed
in part by Federal Interstate Highway Trust Funds;

Wetlands developed in the future by federal, state
or county governments for the establishment of a
superport or a pipeline buoy terminal for deep-draft,
ocean—-going vessels, including but not limited to,
wetlands adjacent to Petit Bois Island and the Bayou
Casotte Channel in Jackson County, Mississippi;

The Biloxi Bridge and Park Commission, Biloxi Port
Commission, Long Beach Port Commission, Pass Christian
Port Commission, Pascagoula Port Commission and

any municipal or local port authorities;

Wetlands used under the terms of the use permit grant-
ed by Chapter 395, Laws of 1954;

Any activity affecting wetlands that is associated
with or is necessary for the exploration, production
or transportation of oil or gas when such activity

is conducted under a current and valid permit granted
by a duly constituted agency of the State of Missis-
sippi;

Activities of any mosquito control commission which
is a political subdivision or agency of the State of
Mississippi;

The Fisherman's Wharf to be constructed in Biloxi
and the Bucaneer State Park to be constructed in
Hancock County, both by the State Park Commission;

Wetlands conveyed by the state for industrial
development thereon pursuant to Section 211, Mississippi
Constitution of 1890, and pursuant to Section 29-3-61,
Migssissippi Code of 1972,

Coastal wetlands within five (5) feet of private
property, provided however that this regulation shall
not be construed to affirmatively authorize any action
which would otherwise be a regulated activity;

The activities of the Hancock County Port and Harbor
Commission affecting wetlands within its jurisdiction;

The activities of the Harrison County Development
Commission affecting wetlands within its jurisdiction;

The activities of the Jackson County Port Authority
affecting wetlands within its jurisdiction; and

11



18. The activities of the Misgissippi State Port at
Gulfport affecting wetlands within its jurisdiction.

10

In October, 1974, the Council solicited the Attorney General's
opinion as to the extent to which the Council must be kept advised
of wetlands activities by exempt agencies and the purpose of such
advice being given to the Council. The opinion states that the
Council "must be advised by those exempt from the permit require-
ment concerning all activities in which they engage in the wetlands
which would otherwise be considered 'regulated activity' but which
are associated with and necessary for the carrying out of the

particular exempt activity.“ll

The purpose of the advice is to
allow the Council to determine if the exempt party may be altering
the wetlands unnecessarily. Whether or not the exempt agency is
acting beyond the scope of its authority then becomes "a factual
matter to be determined by the Council."l2
B. Regulatory Procedures

1. General Procedures

When the Wetlands legislation went into effect July 1, 1973,
the Council found itself swamped with a backlog of requests for
permits, many patently acceptable. To avoid unnecessary delay and
inconvenience in processing for the landowner and the Council, the
Legislature amended the law in 1974 to allow the director or his
delegate to issue a certificate of waiver after an on-site inspec-
tion reveals that the proposed regulated activity has no harmful
impact on the environment and makes no substantial change in the

wetlands.l3
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For example, a resident owner of a waterfront lot who wants
to modify the property will first phone or stop by the Council
office to see if he can get a permit for his project. The Marine
Projects Manager or one of his two assistants makes an on-site in-
spection to determine jurisdiction and the impact of the proposed
change. This assessment of the impact of the proposed activity
determines whether the Director issues a Certificate of Waiver or
assists the party in filing an application for a permit.

These projects are eligible for a Certificate of Waiver:

1, Construction of indented boat slips provided that
they are constructed according to attached draw-
ings, and that the dimensions of the slip are approved
by the Director. The dredge material shall be deposit-
ed in an approved confined upland area to prevent the
sediment from reentering the wetlands or waterbottoms.

2. Construction of a mooring facility at the end of the
pier in order to allow for docking of vessels. The
dredge material shall be deposited in an approved con-
fined upland area to prevent the sediment from re-
entering the wetlands or waterbottoms.

3. Construction of concrete ramps or boat ramps requiring
less than 100 cubic yards of fill material; and pro-
vided that the concrete ramp does not alter or material-
ly damage any coastal wetlands vegetation.

4. Maintenance dredging of existing boat slips and
navigation channels involving less than 500 cubic yards
of dredge material. The dredge material shall be de-
posited in an approved confined upland area to prevent
the sediment from reentering the wetlands or water-
bottoms.

5. The laying of submarine cables, when the emplacement
of said cable does not require dredging of more than
500 cubic yards of dredge material or when the cable is
buried in the sediment with a waterjet or airjet; or
when the cable is laid in an excavated trench and said
trench is covered once the cable is in place. Provided
further that the laying of the submarine cable does not
alter or materially damage any coastal wetlands.

6. Geophysical surveys in coastal wetlands for the explora-
tion of oil and gas when the work is conducted under a

13



current and valid permit granted by a duly
constituted agency of the State of Mississippi.

If the project is not eligible for a Certificate of Waiver,
the person seeking to conduct a regulated activity files an applica-
tion to the United States Corps of Engineers and the Mississippi Air
and Water Pollution Control Commission, as well as the Marine Re-
sources Council. The joint application has been in use since
early 1977. Prior to that time separate applications were made to
the Corps of Engineers and the Marine Resources Council. Public
notice and a letter of certification were necessary to secure ap-
proval from the Air and Water Pollution Control Commission.

Upeon receipt of the current application, a copy is sent to
these parties:

1. The chief administrative officer in the municipality

or municipalities where any part of the proposed
activity will be located:

2. The president of the board of supervisors of any
county where any part of the proposed activity will
be located;

3. The Director of the State Game and Fish Commission;

4, The county attorney of any county in which any part

of the proposed activity will be located or in any
county which may be affected by such activity;

5. The district attorney of any Jjudicial district in
which any part of the proposed activity will be located
of any district which may be affected by such activ-
ity;

6. The Director of the Gulf Regional Planning Commission;
and

7. The Chairman of the Mississippi Marine Conservation
Commission;

8. Or any other federal or state agency, political sub-

division or to any person as_may be deemed appropriate
or necessary by the Council.

14



The cover letter accompanying each copy of the application
provides that any objections to the proposed project be submitted
to the Council office in writing within a stipulated time period.

A party having no objections or comments on the application may
acknowledge receipt by signing and returning the letter.

Within sixty days from receipt of an application, the Council
publishes notice of the date on or before which objections must be
filed. This notice is published once a week for three consecutive
weeks in at least one newspaper of general circulation in the county
in which the affected wetlands are located.16 The statute further
requires that the last publication date be not more than seven days
prior to the objection deadline.17 The typical notice adheres to
statutory requirements by describing the site of the proposed
activity and the project itself.18

PUBLIC NOTICE OF APPLICATION

FOR PERMIT UNDER PROVISIONS

OF THE COASTAL PROTECTION

LAW
The Mississippi Chemical Corporation has filed applica-
tion with the Mississippi Marine Resources Council for
a permit to conduct regulated activities under Provisions

of the Coastal Wetlands Protection Law, Chapter 27,

Mississippi Code of 1972.

The applicant is requesting permission to perform main-
tenance dredging of two existing docking slips adjacent
to Bayou Casotte Harbor, Section 17, Township 8 South,

Range 5 West, Jackson County, Mississippi.

The purpose of the project is to maintain 12 feet of

15



water at the fertilizer dock and at the potash barge
unloading slip. All spoil material removed during
dredging will be deposited in a designated upland spoil

area.

Any objections to the proposed regulated activity must
be submitted in writing to the Mississippi Marine Resources
Council, P.O. Drawer 959, Long Beach, Mississippi 39560

before 1:00 p.m. on the day of , 197 .

If written objection should be filed or if an applicant re-
quests a hearing, the hearing must be held within twenty days of
the objection deadline date unless all parties agree otherwise.19
The public hearing notice is sent by mail to the objector, the
applicant, all the parties to whom the statute requires‘that an
application be sent, and "all known pfesent owners of record of
adjacent land as reflected by current tax assessment rolls and
all known claimants to water or riparian rights in or adjacent to
the coastal wetlands affected.“zo

The burden of proof is on the applicant regardless of whether
a hearing is held. Denial of an application automatically entitles
the applicant to a hearing.21

Applications to dredge existing channels or new channels
for navigational purposes have separate reguirements. For exist-
ing channel maintenance, the Council Rules and Regqulations require
that the applicant show:

(a} That such channel was lawfully in existence on

the date of enactment of this act and on the date

such application was filed;

(b) That such channel is regularly used for naviga-
tional purposes;

16



{¢) That a permit from the U.S. Army Corps of Engineers,
or its successors, was obtained for the original
dredging or that such permit was not required;

(d) That such channel, because of silting or because of
the movement of mud, sand, soil or other debris,
has become, or is in danger of becoming, impaired
for navigational purposes;

(e) Where and how the spoil shall be disposed of, so
as to preserve existing wetlands; and

(£} Name and address of applicant, complete description
of measures to be taken to reduce detrimental off-site
effect to the coastal wetlands during and after the
proposed activity; permits from any other agency of
required.

Applicants seeking to dredge new navigational channels must
show to the Council's satisfaction:

{a) That such channel will be regularly used for naviga-
tional purposes;

(b) That such channel is necessary for access to exist~
ing or proposed docks, marinas, yacht basins or
other facilities and that there are no other reason-
able means of access to such facilities:

{¢} Where and how the spoil shall be disposed of, so
as to preserve existing wetlands;

(d) That such channel will be dredged in such a manner
as to have the least detrimental effect on the
ecological, economic, recreational and aesthetic
value of surrounding coastal wetlands; and

{e) That such channel shall benefit %he public at
large or surrounding landowners. 3

The Wetlands Law further provides that "the Council shall, where
practical, require applicants to use existing channels, sc as to
reduce the coastal wetlands affected.“24

Within ninety days from receipt of a valid complete application
the Council acts to grant a permit as requested or a conditional

permit or to deny the application. As of July 1, 1977, 47 permit

applications (excluding waivers) had been processed. Of that total
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45 (96%) were approved, 30 (64%) with limitations.25

ANALYSIS OF PERMIT APPLICATIONS BY FISCAL YEARZG
Approved

Number of Approved as After Modi-
Fiscal Applications Submitted fication Denied
Year Considered Number Percent Number Percent Number Percent
1974 12 6 50% 6 50% 0 0
1975 13 2 15% 10 T7% 1 8%
1976 11 3 27% 7 64% 1 7%
1977 11 4  36% 7 64% 0 0%

The current fiscal year 1978 extends from July 1, 1977 to
June 30, 1978.

Whether the request is granted or denied, the Council must
describe the public interest to be affected. In the Mississippi
Chemical Corporation request to dredge two existing docking slips,
for example, the public interest to be served by issuance stated:

The proposed project is necessary to allow for
continued use of the docking facility. Inasmuch as

water transportation is vital to the continued operation

of the plant, loss of the docking facility would have

a significant impact on continued operation of the

plant.27
In this case the staff of the Council had determined that no coastal
wetlands would be destroyed. |

Permits may be suspended or revoked if the permittee exceeds
the scope of his authorized activity.28 The Council must afford
him reasonable notice in writing and a hearing. The order deter-

mining suspension or revocation must be sent within thirty days

from the hearing.29
18



2. Appeals

The Wetlands Law authorizes appeals by any person aggrieved
by the issuance, denial, suspension or revocation of a permit.30
The person may appeal to the chancery court of any county having
jurisdiction over the property involved in the dispute. For the
first time, in the fifth fiscal vear of operation of the permitting
program, an appeal to chancery court is underway.31

3. Vioplations

Pursuant to statutory authority32 the Marine Projects Manager
and his staff inspect the wetlands. They conduct preliminary on-site
inspections on applications and fly over the area twice a month,
take pictures, and chart all activity. If a person is involved in
unauthorized activity, the Director serves him with a cease and
desist order, as shown below:

NOTICE
It appears that in apparent violation of the Coastal
Wetlands Protection Act, Chapter 345, Mississippi Laws of 1973;
you are
(Description of violation)
You are hereby notified and requested to immediately

cease and desist from such activity and to advise the

Council at the address below by the day of '

197 _, that you have done so. If you fail to comply with

this request and Notice, this matter will be promptly

referred to the appropriate enforcement authority for

the commencement of legal proceedings against you.

19



If you frel that our informatioﬂ is incorrect
and that you are not acting in violation of the statute;
you may, on or before the date above mentioned, appear
before the undersigned in person or by counsel and show
cause why enforcement proceedings should not be commenc-
ed against you. Such meeting may be arranged by con-
tacting the undersigned.

WITNESS my signature this the _ day of ’
187 .

MISSISSIPPI MARINE RESOURCE COUNCIL33

The violator usually comes to the Marine Project Managertg .
office and asks what must be done to allow the project to continue.
First an environmental assessment is in order to see if the wet-
lands have been damaged to such an extent that restoration is
necessary. If so, the matter is referred to the Council. It is
within the Council's discretion to refer the violation to the
attorney general's office for prosecution, direct the Marine
Projects Manager to work out a restoration, or do nothing. The
Projects Manager may revise the project so that it will not damage
the environment and assist the violator in submitting an application.
The Council may issue a permit for restoration. No after-the-fact
permits are issued.34

4. Coordination With Other State and PFederal Agencies

The Marine Resources Council attempts to coordinate its per-
mitting functions with the United States Army Corps of Bngineers

because they share overlapping jurisdiction. The Rivers and Harbors

20



Act of 1899 gives the Corps of Engineers jurisdiction over all
navigable channels.35 This coincides with the state agency's
authority over "all water bottoms below the water mark of ordinary

high tide."36

The Corps has authority under Section 404 of the
1972 amendments to the Federal Water Pollution Control Act to
regulate the disposition of dredged or fill material into United
States waters.37 This jurisdiction was expanded by judicial de-
cision in 1975 to extend to wetlands?8 The Corps and Congress are
considering proposals to delegate to the states some of the Corps'
regulatory authority.

The Corps of Engineers publishes public notices of proposed
projects before it issues permits., The Council, alerted by the
notice, investigates the project and furnishes a coordinated review
and position statement. The Council also serves the Governor's
Office of Federal-State Programs as the "clearing house” for the
coastal zone. The wetlands staff reviews all federally-funded
construction projects in the coastal zone under the United States
Oof fice of Management and Budget circular number A-95. The Clear-
inghouse Director in the Governor's Office requests the Council
to secure comments from all interested coastal zone state agencies
and prepares coordinated Coastal Zone Position Statement. The
Statement becomes a part of the State Agency Review to comply with
the A-95 circular. Through A-95 review the Corps obtains Council
approval on all dredging permits in navigable coastal waters.

Where does the party seeking a permit fit into the regulatory
scheme? For example, the Mississippi Chemical Corporation, seeking
a permit for maintenance dredging of two slips located at the north
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end of Bayou Casotte Harbor near Pascagoula, made application to
the United States Corps of Engineers for a permit in August, 1976.
The company also sought approval from the Pederal-State Programs
Clearinghouse in the Office of the Governor and the Mississippi Air
and Water Pollution Control Commission. The Clearinghouse request-
ed the Council to coordinate a review and secure comments for a
coordinated Coastal Zone Position Statement.39 A review of the
application indicated that the proposed project was a "regulatéd
activity" which required a permit from the Council. The Company
then filed for a permit with the Council which had to process the
application on its own behalf and then prepare a coordinated position
statement reflecting the views of all coastal agencies for the Clear-
inghouse.

The Council issued the permit for the "regulated activity."
Its review for the Clearinghouse reflected approval by the Gulf
Coast Research Laboratory, the Mississippi Marine Conservation Com=
mission and Southern Mississippi Planning and Development District.40
The Clearinghouse then recommended to the Corps of Engineers that
it approve the project.41

Pursuant to the Corps of Engineers public notice, the project
was also reviewed by the Land and Water Resource Development Plan-
ning Supervisor of the Fish and Wildlife Service, United States
Department of the Interior, in accordance with provisions of the

42 The Supervisor recommended

Fish and wWildlife Coordination Act.
that the permit be denied unless the applicant agreed to several
conditions.43 However, after a telephone conversation with a member

of the Regulatory Functions Branch of the Corps of Engineers, the
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Planning Supervisor agreed to revise its previous recommendations
so as not to invoke the Memorandum of Understanding44 between the
Corps of Engineers and the Fish and Wildlife Service.45

The Regicnal Director of the National Marine Fisheries Service,
National Oceanic and Atmospheric Administration, United States
Department of Commerce also reviewed the project. The Director
advised the Corps of Engineers:

We have reviewed the following public notices

regarding applications for Department of the Army

permits. Based on information in the notices and

our experience with similar projects, we believe

the proposed work may adversely affect fishery resources

for which the National Marine Fisheries Service is

responsible. However, because of current workload,

our biologists are unable to adequately investigate

the proposed projects. Therefore, we cannot offer
specific comments at this time.46
The final disposition by the Corps of Engineers was approved without
restriction six months after application. By approval of the pro-
ject, details of the projected activity had been submitted to at
least twenty-eight parties or agencies, including Council members,
for consideration.47

So to expedite the procedure for work in Mississippi requiring
Department of the Army permits, the Corps of Engineers, in coopera-

tion with the Mississippi Air and Water Pollution Control Commission,

Mississippi Marine Resources Council and United States Environ-
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mental Protection Agency, has adopted a general permit program

for certain categories of work.48 The categories are comparable

to the structures and activities eligible for Missigsippi Marine
Resources Council waivers. Anytime any one has this type project
he will file an application with the three agencies, the Marine
Resources Council will inspect and decide if a waiver is in order.
If so, the Council issues a waiver, and sends a copy of the waiver
to the Corps of Engineers and the Air and Water Pollution Control
Commission. Within fifteen to twenty days after application, the
party should be able to proceed. This system is scheduled to
become operative early in 1978.

Shown below is a chart showing wetlands administration activities

for the years 1974, 1975, 1976 and 1977.

WETLANDS ADMINISTRATION ACTIVITIES

Type of Activity Fiscal Year
1974 1975 1976 1977
Project Reviews 6Q 45 52 92
Applications, MMRC 9 22 29 41
Corps of Engineers Reviews ;)) g5 55 79 78
Federal-State A-95 ) 30 51 35
Violations _13 _12 11 _ 3
Totals 164 164 222 249
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10.

11.

12.

13.

14.

15.

16.

FOOTNOTES - PART II1X
MISS. CODE ANN. § 49-27-1, et seqg. (Supp. 1977).
MISS. CODE ANN. §§ 57-15-5, 57-15-7 (1972).
MISS. CODE ANN. § 57-15-11 (1972).
MISS. CODE ANN. § 49-27-5(c) {Supp. 1977)
MISS. CODE ANN, § 49-27-5(a) (Supp. 1977).
271 So.2d 395 (Miss. 1972). See also Note, 44 MISS. L.J. 322
(1973).
MISS. CODE ANN. § 49-27-3 (Supp. 1977).

See, e.g., Abbott and Holmes, A Survey of Federal and

Mississippi Law with an Examination of Its Effect on

Land Development, 45 MISS. L.J. 821 (1974).

MISS. CODE ANN. § 49=-27-7(s) (Supp. 1977).
MISS. CODE ANN. § 49-27-7 (Supp. 1977}.
Letter from A. F. Summer, Attorney General, tc Joel Blass
(October 30, 1974).
Id.
MISS. CODE ANN. § 49-27-7(s) (Supp. 1977).
Certificate of Waiver for Minor Regulated Activities in the

Coastal Wetlands, Marine Resources Council (1977).

Mississippi Marine Resources Council, Rules and Regulations

for Coastal Wetlands Protection Act, (hereinafter referred

to as MMRC RULES), Sec. V-A at 5 (1975). Mailing to the
first seven parties is required by statute. MISS. CODE
ANN. § 49-27-13 (Supp. 19771},

MISS. CODE ANN. § 49-27-15 (Supp. 1977).
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17. Id.

18. MMRC, Public NOtice of Application for Permit under pro-
visions of the Coastal Wetlands Protection Law (n.d.).

19. MISS. CODE ANN. § 49-27-15 (Supp. 1977).

20. MISS. CODE ANN. § 49-27-15, -17 (Supp. 1977).

21, MISS. CODE ANN. § 49-27-19 (Supp. 1977).

22, MMRC Rules, supra note 15, Sec. IV-B-3 at 5 (1975). Require-
ment {(a) is the only requirement sét forth by statute.
MISS. CODE ANN. § 49-27-11(2) (Supp. 1977). The refer-
ence in MISS. CODE ANN. § 49-27-25 (Supp. 1977) to old
channels under subsection (b) of § 49-27-11 is apparent—
ly incorrect. The reference in the original law was to
Ch. 385, Sec. 6(c), MISS. LAWS 1973, which lists six
application reguirements for drilling an existing channel.
The section was deleted from the statute in 1974 and in-
corporated in the Rules and Regulations.

23. MMRC Rules, supra note 15, § IV-B-4, at 5 (1875).

24, MISS. CODE ANN. § 49-27-27 (Supp. 1977). The reference to sub-
section (c) of section 49-27-11 is apparently incorrect.
The reference in the original law was to Ch. 385, Sec. 5{(d),
MISS. LAWS 1973, which lists the special application re-
guirements for new channels. This section was deleted in
the 1974 amending process and later incorporated in the
Rules and Regulations.

25, Mississippi Marine Resources Council, Facts Regarding MMRC's

Coastal Wetlands Protection and Management Program (1977).
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27,

28-
29.
30.

31.

32.

33.

34.

35.

36.

37.

38.

Mississippi Marine Resource Council, Permit No. 76-010

(Jan, 18, 1977).

MISS. CODE ANN. § 49-27-33 (Supp. 1977).

MISS. CODE ANN. § 49=27-37 (Supp. 1977).

MISS. CODE ANN. § 49-27-39 - 49-27-49 (Supp. 1977).

Interview with Joseph I. Gill, Marine Projects Manager for
the Mississippi Marine Resources Council, in Long Beach
(Oct. 21, 1977).

MISS. CODE ANN, § 49-27-63 (Supp. 1977).

MMRC, Cease and Desist Order, (n.d.).

Interview with Joseph I. Gill, Marine Projects Manager for
the Mississippi Marine Resources Council in Long Beach
(Oct. 21, 1977}.

Rivers and Harbors Appropriations Act of 1899, 33 U.S.C.

§ 403 (1970).

MISS. CODE ANN. § 49-27-5(a) (Supp. 1977),

Federal Water Pollution Control Act Amendments of 1972,
Sec., 404, 33 U.S.C, Sec. 1344 (1970} provides in part
that: |

{(a) The Secretary of the Army, acting
through the Chief of Engineers, may issue
permits, after notice and opportunity for
public hearings for the discharge of dredged
or fill material into the navigable waters at
specified disposal sites.

National Resources Defense Council v. Callaway, 392 F.Supp.
685 (D.D.C. 1975). See Guidelines in 40 Fed. Reg. 31320

et seq. (July 25, 1975).
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39.

40.

41'

42.

43.

44.

45.

Letters from E. A. May, Jr., Clearinghouse Director to
J. E. Thomas (Sept. 23, 197¢6).

Letter from J. E. Thomas to E. A. May, Jr., Clearinghouse
Director {(Jan. 26, 1977).

Memo from Milton Baxter, State Clearinghouse for Federal
Programs, to Colonel Charlie Blalock, District Engineer,
U. S. Corps of Engineers, Mobile, Ala., (Jan. 31, 1977).

Fish and Wildlife Coordination Act, 16 U.S.C. 66l et seq.
{1970).

Letter from Thomas S. Talley, Field Supervisor, to Colonel
Charlie Blalock, District Engineer, U. S. Corps of
Engineers, Mobile, Alabama, (Nov. 10, 1976, The con-
ditions were:

l. That the applicant agrees not to expand
the present spoil site beyond its existing limits
without first consulting the U. S. Fish and wWildlife
Service,

2. That the applicant agrees to establish a
spoil recycling program which would perpetuate
the utilization of the present disposal site.

3. All wetlands west of the present diked
area not be encroached upon or subjected to altera-
tion or elimination by future work.

Memcrandum of Understanding Between the Secretary of the

Interior and the Secretary of the Army of July 13, 1967,

39 Fed. Reg. 12,133 (April 3, 1974).
Letter from Thomas S§. Talley, Field Supervisor, to Colonel

Charlie Blalock, District Engineer, U. S. Corps of En-
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gineers, Mobile, Ala. (Dec. 8, 1976).

46. Letter from William H. Stevenson to Colonel Charlie Blalock,
District Engineer, U. S. Corps of Engineers, Mobile,
Ala. (Sept. 30, 1976).

47. The parties or agencies include: MMRC Council members (16).
Chief Administrative officer, municipality; president of
Jackson County Board of Supervisors; Jackson County
Prosecuting Attorney; Director Dept. of Archives and
History; Executive Director, State Game and Fish Com=-
mission; Gulf Regional Planning Commission; District
Attorney; Mississippi Marine Conservation Commission;
Gulf Coast Research Laboratory Environmental Affairs
Committee; Southern Mississippi Planning and Development
District; Water Quality Division, Air and Water Pollution
Control Commission; Corps of Engineers; Fish and Wildlife
Land and Water Resource Development Planning Division,
Panama City, Florida; and the National Marine Fisheries
Service of NOAA.

48. Dept. of the Army, Mobile Dist. Corps of Engineers General

Permit Notice MS76GHEFF8 (1977).
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IV. OTHER STATE WETLANDS LEGISLATION - COMPARISON
WITH MISSISSIFPI,

A, Introduction

To better understand how Mississippi's wetlands legislation
compares to other state efforts an analysis has been made of three
other regional states - Georgia, Alabama and North Carclina. The
striking characteristic of wetlands legislation across the United
States is its diversity.1 But the format of Georgia, Alabama and
North Caroclina is similar enough to Mississippi to lend itself

to a chart comparison. This comparison is not exhaustive.
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B, Georgia

Mississippi Code Ann.
Supplement (1977)
§§ 49-27-1 - 49-27-69

Type of System Permit

Definition of Cecastal § 49-27-5
Wetlands

Administered by § 49-27-5(qg)

Policy Statement § 49-27-3

Georgia Code Ann.
§§ 45-136 -
45-147

Permit

Any marshlands or salt marsh in the
state, within the estuarine area of

the state, whether or not the tide
waters reach the littoral areas through
natural or artificial water courses,
including areas upon which grow one,
but not necessarily all, of the follow-
ing: saltmarsh grass, black grass,
high-tide bush. Occurrence and extent
of salt marsh peat at the undisturbed
surface shall be deemed to be conclusive
evidence of the extent of a salt marsh
or a part thereof. 45-137(a).

Seven member Department of Natural
Resources. 45-138.

Agency to consider public interest in
passing on application. Public interest
is deemed to be: _
(1) wWhether or not any unreasonably
harmful obstruction to or alteration

of the natural flow of navigational
water within such areas will arise as

a result of the proposal.

(2) Whether or not unreasonably harmful
or increased erosion, shoaling of
channels or stagnant areas of water will
be created to such an extent as to be
contrary to the public interest.

{(3) Whether or not the granting of a
permit and the completion of the ap-
plicant's proposal will unreason-



Application Fee

Contents of
aApplication

Parties receiving
a copy of
application

Hearing

Public inspection
of evidence

Imposition of

limitation on
permit.

Suspension
Revocation

Mississippi Code Ann,

$10 Application Fee
$35 Cost of publication
of public notice,

§ 49-27-11

§ 49-27-13

§§ 49-27-15 - 49-27-19

§ 49-27-21
§ 49-27-29

§ 49-27-33

Georgia Code Ann,

ably interfere with the conservation
of fish, shrimp, oysters, crabs and
clams or any marine life or wildlife
or other natural resources, includ-
ing but not limited to water and
oxygen supply to such an extent as

to be contrary to the public interest.
45-140(e).

$25 for each acre of land affected,
not to exceed %500 regardless of
number of acres affected. 45-140(b) (7).

Does not expressly require estimate

of cost, description of public benefits,

description of measures to be taken
to reduce detrimental off-site effects,
or completion date.

Does reguire a copy of the deed
under which applicant claims title,
names and addresses of adjacent land-
owners, permit from local political
subdivision. 45-140(b).

Each member of Department of
Natural Resources.
45-140(c)

No express provision for hearing
before Board's initial determination.

- No provision.

Conditional permits to be issued
at discretion of majority of Board.
45-140£, h

Permit may be revoked for non-
compliance or for violation of

o
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Notice to
applicant

Recording of
reasons for
actions.

Appeal

Jurisdiction

Liability of
violators

Rules and
Regulations

Migsissippi Code Ann.

§ 49-27-37

§ 49-27-35

§§ 45-27-39 - 49-27-49

§ 49-27-53

§ 49-27-55

§ 49-27-59

Georgia Code Ann.

terms. 45-140(1i)

Written notice of revocation must
be furnished holder. 45-140(i).

Reasons must be given in writing
when a conditicnal permit is
issued 45-140(h). No express
provision that public interest
affected be recorded.

Any person aggrieved or adversely
affected by order has right to
hearing pursuant to Georgia Ad-
ministrative Procedure Act. After
exhausting administrative remedies,
party may seek judicial review.
45-140(3).

Jurisdiction to restrain violations
lies in superior court of county

in which land or any part thereof
lies.

No provision for restoration. D.N.R.
may impose civil penalty not to
exceed $1,000 for each violation
and fine not over $500 for each day
violation continues. 45-142b
Vieclator guilty of a misdemeanor.
45-145,

Council has authority to promulgate
rules but must publish notice of
hearing in paper of coastal counties
for 2 consecutive weeks and hold
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Mississippi Code Ann,

Georgia Code Ann.

Charges for § 49-27-61
material removed

under permit

Investigations and § 49-27-63
report of viola-

two public hearings before rules
become effective. 45-139.

No provision.

State Game and Fish Commission
has this responsibility. Re-

tions. ports made to D.N.R. 45-141.

Evaluation of § 49-27-65 No similar provision.

coastal wetlands

The Georgia wetlands law also provides for posting of permits (45-144) and suspension

of provisions in the event of emergency (45-147).

Georgia authorities question whether the Georgia Coastal Marshlands Protection Act

delegates to a state agency the right to Nozm.u If it does, they raise doubts as to the

constitutionality of delegating this right to a state agency.
Georgia recently revised its Constitution, clarifying the validity of general laws

mmmmnﬁwmmwmbmsmm.bm#numwHmmoaﬂommwbmmquﬁosamﬂﬁmw @Hmbbwﬁm.p The next mﬁmmSOGHm

be passage of a comprehensive environmental protection plan.

34



C. Alabama
In 1973 Alabama passed an act for preservation, enhancement, and development of its
coastal area. The act included permit provisions practically idential to the Mississippi

Wetlands Law., That act has since been repealed and superceded by another with, ostensi-

bily, the same OUumnwwqm.m To date there has been no litigation under the new law.
Miss. Code Ann. Ala. G. Stat. No. 534 {1%76)
§§ 49-27-1 - 49-27-69 (All sections references are
(Supp. 1977) to 1976 Ala. Act No. 534)
Type of System Permit Permit
Coastal area Coastal wetlands § 49-27-5 "Coastal waters (including the lands
definition therein and thereunder) and the

adjacent shorelands (including the

waters therein and thereunder strong-

ly influenced by each and in proximity w
to the shorelines of Alabama, and in- ™
cludes transitional and intertidal

areas, salt marshes, wetlands, and
beaches. The area extends seaward

to the outer limit of the United

States territorial sea and extends

inland from the shorelines only to

the extent necessary to control shore-
lands, the uses of which have a direct

and significant impact on the coastal
waters. Sec. 3.a.

Administered by § 49-27-5(g) Alabama Coastal Area Board. To avoid
duplicity, no permit reguired from
Board if a permit is secured from
Alabama Water Improvement Commission,
Alabama Air Pollution Commission,
Alabama 0il and Gas Board, Alabama
Department of Conservation and Natural
Resources, or any other agency with
jurisdiction within coastal area. Sec.8a.



Miss, Code Ann,

Public policy § 49-27-3
Exemptions § 49-27-7
Permit required § 49-27-9

to conduct regulat-
ed activity-filing
and form of ap-
plication fee,

Application- § 49-27-11
Contents

Application - copy § 49-27-13
to be mailed to
parties,

Application =- §§ 49-27-15 - 49-27-21
Objections, Hearing

Ala. G. Stat, No. 534

The encouragement of counties and
municipalities in the exercise of
their responsibilities, consideration
to uses such as the establishment of
harbor facilities, and cooperation
among local, state, regional and
federal agencies. Sec. 2.

Permissible uses comparable to

MS 49-27-7 a, b, ¢, d, g plus uses
incidental to enjoyment of dwelling;
maintenance and repair activities of
railroads, utilities, telephone, gas
electricity, water, and sewage ser-
vice; use of any land for agricultural
purposes, normal private road con-
struction; and completion of develop-
ments having prior approval. Sec. 4.

No permit required from Coastal Areca
Board if activity required a permit
from any other agency having juris-
diction within the coastal area. Such
other permits must be in compliance
with the management program of the
Board., Sec. 8.

36

Requirements not in statute.

Not given. Statute does provide for
Board to receive an information copy
of applications for Federal permits.

No provision for procedure in object-
ing to application or requesting
hearing on proposed activity before
Board has acted. General program
goals include "adequate provision for
public notice, public hearing, and
judicial review as provided for under



Imposition of con-
ditions or limita-

tions on grant of
permit.

Miss,

Code Ann.

§ 49-27-29

Suspension or revo- § 49-27-33

cation of permit
after notice and
hearing.

Time

Appeal from order
of council

Actions against
violators - who
may initiate,.

Jurisdiction and
venue.

Civil liability
of violators.

§ 49~-27-37

§§ 49-27-39 -

§ 49-29-51

§ 49-27-53

§ 49-27-55

49-27-49

Ala. G. Stat. No.

534

Alabama law."

Sec.

6 (h}.

Appeals section provides for appeal
from issuance of permit or conditional

permit.,

State, district attorney, or county

attorney may initiate any action

against party in vioclation of program.

Sec. 12.

If the Coastal Area Board is regues-

ted by another permit-granting

agency to determine compliance of an
it must act within 45
days of the request.

application,

Sec.

Ba.

Appeal open to any aggrieved party.
Written protest within 30 days of

Board's action necessary for appeal.
"wide dis-
cretion” in appeal proceedings. Sec.

Chairman of Board

to have

11.

If appeal is denied by Board, party has

access to Circuit Court of county in

which affected property is located.
Court's policy same as Mississippi

§ 49-27-39(b).

Sec.

llc.

State of Alabama at request of
Board, district attorney or county
attorney having jurisdiction.

Identical to Mississippi.

Civil 1liability, restoration, not set
Clause identical to

out in statute.
49-27-55 included.

Sec.

12a
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Miss. Code Ann.

Fines and penalties § 49-27-57

Rules and § 49-27-59
Regulations

Cverall use plan § 49=27-65

Ala. G. Stat. No. 534

Not set out in statute.

Board to determine additional per-
missible uses. Sec. 4. Board to
develop and promulgate such rules
as necessary to effectuate act.
Sec, 7.

Board to provide for development
of comprehensive program. Sec. 6.
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D, North Carolina

6

The North Carolina Coastal Area Management Act of 1974  authorizes the Coastal

Resources Commission to designate geographic areas of the coastal zone as areas of en-

vironmental concern. Coastal wetlands are among the areas the Commission may so desig-

2

nate. A permit is required for any development in such areas. The task of administer-

ing such a program, in which various agencies have overlapping jurisdiction and a

8

duplicity of requirements, is a problem not unique to North Carolina, which ranks third

among the contiguous states in total estuarine land.

Miss. Code Ann.
§§ 4%-27-1 -
49-27-69 (Supp.

Type of System Permit
Marshlands - Coastal wetlands
Definitions § 49-27-5

Administered by §49~-27-5(g)

Gen. Stat. N.C. §§ 113A-100-128 (1975)
113-225 113-229
113-230

Permit

39

Any salt marsh or other marsh subject

to regqular or occasional flooding by
tides, including wind tides {whether

or not the tidewaters reach the marsh-
land areas through natural or artificial
watercourses) ,provided thig shall not
include hurricane or tropical storm
tides. Salt marshland or other marsh
shall be those areas upon which are grown
some, but not necessarily all, of the
following salt marsh and marsh plant
species: Smooth or saltwater Cordgrass,
Black Needlerush Glasswort, Salt Grass.
Sea Lavender, Bulrush, Cattail, Salt-
Meadow Grass and Salt Reed-Grass.
113-229(n) (3).

Dept. of Natural Resources. 113-=229(a).



Policy statement

Exemptions

Contents of

Application

Parties receiving
copies

Notice of date for
filing objections.

Miss. Code Ann.

§ 49-27-3

§ 49-27-7

§ 49-27-11

§ 49-27-13

§ 49-27-15

Gen. Stat. N.C.

Promoting the public safety, health
and welfare, and protecting public
and private property, wildlife and
marine fisheries. 113-230{(a). See
also Goals of CAMA 113-102(b)}.

Functions of N. C. Dept. of Human
Resources and local health depart-
ments that are engaged in mosquito
control for the protection of the
health and welfare of people of the
coastal area. Section not to impair
riparian rights of ingress and egress
to navigable waters. 113-229(m).

Detailed plat of area in which work
will take place, disposal area, copy
of instrument under which applicant
or ageeing owner claims adjoining
property. 113-229(b).

Owners of each tract of riparian
property adjoining that of applicant.
113-229(d). Applications for permits
circulated among all state agencies
and in discretion of Secretary of
Natural and Economic Resources, ap-
propriate federal agencies.

Adjacent riparian owners have 30
days from date of service of copy

of application to file written ob-
jections. 113-229(d). Referral

to Marine Fisheries Commission if
state agency or applicant disagree
with Department action. Matter must
be considered within 90 days of De-
partment action. 113-229(f).
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Notice of hearing

Appearance at
hearing by person
filing objection.
Applicant's burden
of proof.

Miss. Code Ann.

§ 49-27-17

§ 49-27-19

Gen. Stat. N.C.

By registered or certified mail to
all persons entitled thereto. If

by publication in a newspaper in

a county where any part of land
affected by a proposed project is
located, or if no gqualified news-
paper in that county, in any ad-
joining county or in a county in the
same judicial district once a week
for three consecutive weeks.

The notice of service by publica-
tion shall (i) designate the depart-
ment of State government having
jurisdiction to initially grant or
deny dredge and fill permits hereunder,
and identify the General Statutes
section under which the permit has

been sought; (ii) be directed to the
owner sought to be served; (iii) identify «

~

the name and post—-office address of the

permit applicant;

(iv} indicate whether

the proposed project will involve dredg-
ing or filling or both; (v} indicate
the county(ies) and township(s) in
which the proposed project will be
located, together with any further in-
formation descriptive of the location
which the Department may wish to in-
clude; (vli) state where and at what
hours a copy of the application may be
obtained or inspected; and (vii) in-
dicate the time limit for filing of
objections with the Department by the
owner, pursuant to subsection (d) of
this section. 113-229(g) (10}.

Eyvidence shall be taken by the review
commission from all interested persons,
who shall have the right to be repre-

sented by counsel,

113-229(f),



Findings, reasons
and descriptions

to be recorded by
council,

Copies of order
to be sent to
parties - time.

Appeal

Actions against
viclators who
may initiate.

Miss. Code Ann.

§ 49-27-=35

§ 49-27-37

§ 49-27-39

§ 49«27«51

Gen. Stat. N.C.

Full and complete record of pro-

ceedings at any hearing. 113-229(g) (2).
All decisions or orders to be sup-

ported by competent, material, and

substantial evidence upon considera-

tion of the whole record. § 113-229(g) (6).
After hearing, review commission

shall afford the parties 20 days to

submit proposed findings of fact and

conclusions of law and any brief. Record

shall show review commission's ruling

with respect to each such requested

finding of fact and conclusion of

law. § 113-229(qg) (7).

Department and review commission shall
give notice to all interested parties

of their formal actions, including o
findings upon applications and calling
of review commission meetings, announce-
ment of decisions and setting of hear-
ing date. 113-229(g)(8). All required
notices to be given by registered or
certified mail. 113-229(g){(9}.

Action upon application for permit
shall be within 90 days after filing.
Failure to act within %0 days means
automatic approval. 113-229%(e).

Any state agency or the applicant

may appeal review commission's ruling
to the superior court of county where
the land or any part thereof is locat-
ed. 113-229 (£) .

Secretary of Natural and Economic
Resources may institute civil action

in superior court for damages, in-
junctive, or other relief. § 113-229(1).



Miss. Code Ann. Gen. Stat. N,C.

The burden of proof shall be on the
person or agency at whose instance the
hearing is being held. 113-229(g)} (5).

Record of Hearing. § 49-27-21 Full and complete record of any hear-
ing to be taken by reporter appointed
by review commission or by some other
method approved by the Attorney Gen-
eral. Any party to the proceedings is
entitled to a copy of record for pay-
ment of cost. 113-229(qg) (2).

Denial of permit. § 49-27-23 N.C. lists these specific findings
. as reasons for denial of permit:
"significant adverse effect of the
proposed dredging and filling on:
(1) the use of water by the public;
(2) the value of enjoyment of the
property of any riparian owner;
(3) public health, safety, and
welfare;
{4) conservation of public and
private water supplies;
(5) wildlife or fresh water,
estuarine or marine fisheries.
In the absence of such findings, a
permit shall be granted."” § 113-229(e).

43

Conditions, §§ 49-27-25, 49-27-27 Permit may be conditioned upon the

Limitations 49-27-29 applicant amending his proposal to
take whatever measures are reason-
ably necessary to protect the public
interest, 113-229(e).

Suspension or § 49-27-33 Notice and hearing before issuance of
revocation after any order controlling wetlands activ-
notice and hearing. ities., § 113-230.



Jurisdiction and
venue.

Fines and
penalties

Rules and
Regulations

Miss. Code Ann.

§ 495-27-53

§ 49-27-55

§ 49-27-57

§ 49-27-59

Gen. Stat. N.C.

Any state agency or applicant may
appeal from ruling of review com-
mission to the superior court of

the county where the land or any
part thereof is located. 113-229(f}).

Provision for "such other and
further relief as said court may
deem proper, to prevent or recover
from any damage to any lands or
property which the State heolds in
the public trust. . . ." 113-229(1).

Any person, firm, or corporation vio-
lating statute is guilty of a mis-
demeanor. Punishment by fine not
to exceed $500 or by imprisonment of
not more than 90 days or both.
113-229 (k).

Each day's continued operation
constitutes a separate offense.
113-229(k).

Secretary of Natural and Economic
Resources, with approval of Marine
Fisheries Commission, may adopt,
amend, modify, or repeal orders
regulating, restricting, or prohibit-
ing dredging, filling, removing, or
otherwise altering coastal wetlands.
113-230(a).

Public hearing in county affected.
Notice to interested State agencies
and each owner or claimed owner by
certified or registered mail 21
days in advance. 113-230(b).

Upon adoption ordexr, plat of lands
affected, and list of owners to be
filed in register of deeds office
in county in which land is lecated.
Copy of order to be mailed to each
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Charges for
materials re-
moved under permit.

Investigations and
reports of viola-
tions.

Evaluation of
wetlands -
Education of public.

Exclusion from
assessment for ad
valorem taxes,

Disposition of
fees.

Miss. Code

Ann.

§

49-27-61

49-27-63

49-27-65

49-27-67

49-27-69

Gen. Stat. N.C.

owner of affected land. 113-230{c).

Appeal procedure: within 90 days
after notice owner may petition to
certify himself as owner and for
court to determine if the order con-
stitutes a taking without compensa-
tion. 113-230(f).

No provision.

Implied because penalties are stipulated.

Evaluation inherent in administrative
duties of Department of Natural and
Bconomic Resources. § 113-226(a).

No provision.

All money credited to, held by, or

to be received by the Department of
Natural and Economic Resources in
respect of the conservation of marine
and estuarine resources must be
deposited with the Department.

§ 113-226(b).
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V. CONCLUSION

Although the Mississippi Wetlands Law includes the components
of an effective wetlands program as presented in the Sea Grant
analysis of Coastal Zone Management programs,1 some limitations
of our present permitting system are self-evident. By its nature
a permitting program regulates prospective activity. No retro-
active permits are issued to control existing operations. The
Mississippi Marine Resources Council attempts to cope with this
problem by issuing permits for restoration when violators seek to
comply with the system.

The jurisdiction of the Mississippi Marine Resources Council
is confined only to the wetlands, reducing the Council's ability
to regulate any activity outside the wetlands that adversely
affects them. Should the activity originate in a neighboring
state, there has been no opportunity for the Council to comment
or complain about the effect on our wetlands. The Council has
had to deal with disgruntled Mississippi residents near the state
line who complain of damage to their property due to a sister state's
lack of regulation. Mississippi fishermen have vet to feel the
detrimental effect of non-requlation on the shrimp, crabs and to
some extent oysters that bed in Louisiana wetlands and migrate
to become part of Mississippi's fishery harvest.2

Overlapping jurisdiction and needless duplication of efforts,
notably by the Corps of Engineers and the Council, is another short-
coming., The fact that the Council must have Corps approval but the
federal agency may proceed without state approval for activity

affecting state property does not enhance relations. The joint
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application form and the forthcoming general permit for minor
structures and activities are inter-agency attempts to simplify the
procedure. A cursory reading of the file of a case history of an
application3 may leave the reader wondering where the safeguards
end and the paper shuffling begins. An investigation of the
taxpayer dollars expended in this effort would probably lead one

to wonder whose interests are being protected.

The Legislative Audit Committee, in reviewing the operation of
the Council at the end of the 1975 fiscal year, reported:

The Council's wetlands permit program is positive and

beneficial. Through informal contacts with coastal

building authorities, the manager of the program

has developed a highly productive, effective and

efficient system of obtaining notification of dredg-

ing, filling, and building activities in the wetlands

area.

With the enactment of the Coastal Zone Management Program, the
permitting system is to be expanded. From investigation it seems
the permitting program does operate "efficiently" within the con-
fines of the law. This is not at issue. The gquestion is the
adequacy of the law.

On its face, the Wetlands law is riddled with exemptions.5
While some authorities inwvolved in the administration of the law
defend these exemptions, other ecologically concerned citizens are
alarmed by them. Shortly after the enactment of our present statutes,
Abbott and Holmes wrote in a survey of environmental law:

An examination of the large geographic areas

exempted together with the blanket exemptions given
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to the activities of most of the political subdivisions

which affect the wetlands can only lead one to believe

that the Council has been armed with a pea shooter

and sent out to slay a dragon.6

One authority notes that priorities with respect to manage-
ment practices in the Coastal %one, nationwide, have been (1) what
is profitable economically, (2) what is politically palatable,
{3} legal implications, and (4) environmental considerations, in
that order.7 This order of priorities can be largely attributed to
the public's long-held view equating wetlands with wastelands, and
the difficulty in adequately evaluating the value of marshland
in dollars and cents.8

While most riparian land owners would espouse a concern for
the environment, that concern would become inversely proportionate
to the persconal economic sacrifice involved if that person were to
be deprived of a lucrative development in the interest of conserva-
tion. If an individual landowner cannot be compensated by sharing
in the benefits of a restriction on the use of his property, he
is being charged with more than his just share of the cost of the
program.9 Fortunately, in Mississippi, largely through the efforts
of the staff of Mississippi Marine Regources Council, some riparian
owners and developers recognize that they have actually profited
by the restrictions. Some developers who were antagonistic at
the outset of the permit program now concede benefits, such as
assuring prospective owners access to a relatively unpolluted water-—

front, which a short period of unbridled "development" would destroy.
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Education of the public is necessary to erode the "wetlands-
wastelands" notion. The Council, charged with the responsibility
under the Wetlands law,10 has its staff speak to school and civic
groups. Other environmental groups, such as Save the Bay are
vocal in defending wetlands preservation.

The Council has accepted $82,000 as the value of an acre of
marshlandll and ecologists warn, each acre of marshland lost in-
creases the value of remaining marshland until a limit is reached
beyond which further destruction of marshland would be catastrophicl.2
There is a flaw inherent in attaching a price tag to values of an
esthetic nature. Consider the rise in the value of property when
a view or access to water sports aﬁd fish and game preserves is
added.

The difference between the value of marshland to an individual
owner and its value to society left in its natural state should
prompt the Government, state or national, to induce the landowner
to leave the land "undeveloped." Paying the owner not to develop,
as in "soil banks," is one of several options.13 Although a dis-
cussion of the variety of land use controls is beyond the scope
of this paper, it is primary that just as the wetlands must be
considered as an integral part of the total estuarine environment,
the administrative program regulating activity there can only be
judged in the context of the entirety of legal controls affecting
the coastal zpne.l4

The Mississippl Legislature will soon consider a Coastal 2one
Management Program. This may be the opportunity for our legislators

to re~order priorities, to determine that any mistakes made be made

in favor of the environment, to revamp the present permitting statute
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and rid it of emasculating exceptions, and to extend the juris-

diction of the regulatory agency to cover all coastal wetlands.15
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