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FOREWORD

This paper is not meant to be all inclusive but is to be used as a ba_sic
guide in understanding the rights of commercial fishermen in relation to
organizing, receiving minimum wages and normal working hours and recover-
ing for injuries suffered on the job. The acts which will be discussed are the
National Labor Relations Act, the Fair Labor Standards Act and the Jones Act

and State Workmen's Compensation Laws.



A. ORGANIZATIONAL RIGHTS OF FISHERMEN - NATIONAL LABOR

RELATIONS ACT.

I. General Discussion

The purpose of this article is to present an analysis of the basic principles
and requirements of the National Labor Relations Act [NLRA]. This paper is not
meant to be all inclusive, but is merely a basic guide to inform the commercial
fishing industry of the jurisdictional tests that must be satisfied in order to come
under the NLRA. PartI of this article presents a general background and dis-
cussion of the NLRA. PartIl discusses coverage under the NLRA with respect
to employers. This encompasses an analysis of the "affecting commerce test, "
the NLRA "dollar-volume test, ' and the NLRB's authority to decline jurisdiction.
Part 111 examines the NLRA from the employee's perspective. What is the
scope of coverage? What employees are excluded from coverage? Who is an
"employee''. Part 1V is a discussion of NLRB procedures for obtaining advisory
rulings and opinions on jurisdictional issues. Finally, Part V analyzes union
certification by the NLRB, the representation election, and the NLRB investiga-
tory procedures.

The National Industrial Recovery Act of 19331 gave employees the right
to bargain coliectively with employers concerning the terms and conditions of
employment, but it made no provision for protection or enforcement of that
right. 1t was not until 1935 when the Wagner Act2 was passed that employees were
provided positive protection against employer interference with employee self-
organization rights. Under the Act, any employer's refusal to bargain collective-

1y with the duly authorized representative of his employees constituted an unfair



labor practice for which the Act provided specified sanctions.

The Wagner Act did generally for interstate business what the Railway
Labor Ac'c3 had done with respect to railroads and airlines. Ii{s statement of
policy set out industrial peace as the ultimate end, with promotion of collective
bargaining and protection of employee organizational rights as the principal mean

5 and

to that end. 4 In 1947, the Wagner Act was amended by the Taft-Hartley Act
was denominated the National Labor Relations Act. Whereas the oriéinal Wagner
Act was premised on a finding that industrial strife is a result of the denial of
employee rights by employers, and provided only for employer unfair labor
practices, 8 the amended Act incorporates an additional fim:ling7 that such strife
is in part caused by certain undesirable practices by the labor unions and thus
provides also for union unfair labor practices, 8 Both as originally enacted and
as amended, the NLRA expresses a national interest in the promotion

of collective bargaining, to the end that industrial peace be secured. The Act
provides that employers9 and unions alike are under a similar obligation to
bargain.

The NLRA was further amended by the Labor-Management Reporting and
Disclosure Act of 1959. 1 The primary purpose of this amendment is corrective
that is, it reaffirms the basic policies of the NLRA and incorporates provisions
designed to eliminate or prevent improper practices on the part of labor organiza
tions, employers, labor relations consultants, and their officers and representa-
tives which are contrary to the objectives and policies of the NLRA.

The National Labor Relations Act states and defines the rights of employ-

ees to organize and to bargain collectively with their employers through repre-



sentatives of their own choosing. To ensure that emplc;yees can freely choose
their own representatives for the purpose of collective bargaining, the Act estab-
lishes a procedure by which they can exercise their choice at a secret ballot
election conducted by the National Labor Relations Board [NLRB]. Further,

to protect.the rights of employees and en}ployers, and to prevent labor disputes
that would adversely affect the rights of the public, Congress Has defined certain
practices of employers and unions as unfair labor practices.

The law is administered and enforced principally by the National Labor
Relations Board and the General Counsel acting through 42 regional and other
field offices located in major cities in various sections of the country. The
General Counsel and his staff in the Regional Offices investigate and prosecute
unfair labor practice cases and conduct elections to determine employee repre-
sentatives. The five-member Board decides cases involving charges of unfair
labor practices and determines representation election questions that come to
it from the Regional Offices. 12

II. Employers Covered Under the NLRA.,

A. Who is an Employer.

In determining exactly what entities are considered to be employers, it is
necessary to analyze the definitions of the terms "person'' and "employer'' as set
forth in the Act. The term "person'’ is defined in Section 2(1) as:13 "one or more
individuals, labor organizations, partnerships, associations, corporations, legal

representatives, trustees, trustees in bankruptcy, or receivers.' As defined

in Section 2(2), the term ""employer" includes: 4

Any person acting as an agent of an employer, directly or
indirectly, but shall not include the United States or any

Federal Reserve Bank, or any state or political subdivision
thereof, or any person subject to the Railway Labor Act,
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as amended from time to time, or any labor organization
{other than when acting as an employer), or anyone acting
in the capacity of officer or agent of such labor organization.

The general implication is that by use of the term "person' in the definition
of "employer", it was intended that all entities coming under the definition of
"person' are subject to the provisions of the NLRA if they act as employers or act
directly or indirectly as agents of employers. Thus, a "person'' may also be an
"employer' when they perform the function of an employer, i.e., exercise com-

crs e 15
plete control over employment conditions of one or more individuals.

B. The "Affecting_Commerce" Test.

Whether or not any given employee or group of employees is covered by the
NLRA depends on whether their employer's business activities are of sufficient
. nature and scope to satisfy the jurisdictional standards of the Act. Before the
National Labor Relations Board[NLRB] will assume jurisdiction over a particular
labor dispute the Board must find that labor strife in the employer's business would
tend to have a substantial effect on interstate commerce. 16 If such a finding is
made, the employer will ordinarily be covered. Section 2(7) of the NLRA defines
the term "affecting commerce" as:!

The term "'affecting commerce' means in commerce, or
the free flow of commerce, or having led or tending to
lead to a labor dispute burdening or obstructing commerce
or the free flow of commerce.

The term affecting commerce is much broader in scope than coverage of
disputes in commerce. 18 Coverage of disputes affecting commerce encompasses,
in many instances, disputes in business which are generally considered as "local,
such as mining, 19 manufacturing, 20 construction, 21 and retailing. 22 The under-
lying theory for extending coverage to business of this type is that work stoppages

in them would necessarily affect the free flow of interstate commerce where those
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busiﬁesses either bought their materials from other states or shipped their products
out of the state of manufacture,.

An employer is covered by the Act if any of the raw materials he uses in
the manufacture of his product come from outside the state, even though he sells

23 The fact that the finished

all his products within the state of manufacture.
product is sold and disfcributed in the state of manufacture does not preclude a
finciing that a labor dispute between the employer and the employees would not
affect interstate commerce, since such labor strife might result in stopping or

24 An employer is also covered

curtailing the employer's ocut-of-state purchases.
if he sells or distributes any of his products out of state., Although an employer's
activities may, when separately considered, be wholly intrastate in character, if
they have such a close and substantial relation to interstate commerce that their
control is essential or appropriate to protect that commerce from burdens or
obstructions, the Act will apply. 25 The result is that even though an employer's
activities are purely local or intrastate, the Act will nevertheless apply where the
| employer's business interlaces with the businesses which operate in interstate

commerce.

C. Jurisdictional Yardstick - Dollar-Volume Tests

Although the NLRB may properly have jurisdiction over a particular em-
ployer, and thus jurisdiction over the employees, it may decline to assert its
jurisdiction if the dollar-volume test applicable to the type business in question
is not satisfied. 27 The board does not act in all cases and usually only exercises
its power in cases involving enterprises which substantially affect commerce. The
tests applied by the NLRB in determining whether it will assert jurisdiction are
based on the dollar-volume of the employer's out-of~state sales and purchases.

The tests, which may be applicable to the commercial fishing industry,



and under which the NLREB has been operating since 1958, are:28

Non-retail business: Sales of goods to consumers in
other states directly, or indirectly through others
(called outflow), of at least §50, 000 per year, or
purchases of goods from suppliers in other states
directly, or indirectly through others (called inflow),
of at least $50, 000 per year.

Retail business: At least $500, 000 total annual volume
of business.

D. Board's Right to Decline Jurisdiction.

Although an employer’s business activities meet the "affecting commerce"
test, the Board does not always exercise jurisdiction. 29 If the NLRB refuses to
assert jurisdiction over a case, the Act is not available to the employer, the
union, or the employees involved. 30 It is only when the Board asserts jurisdic-
tion that the law comes into play. Even where it has power to act because the em-
ployer involved is engaged in interstate activities, it may refuse to do so on the
ground that those interstate activities are not, under Board-established juris-
dictional tests, sufficiently extensive. 31 Under these tests, the Board may de-
cline jurisdiction on the ground that the particular employer's business is so
small or essentially local that an actual or potential labor dispute in that business
would not substantially affect interstate commerce, The Board's authority to
decline jurisdiction in these types of cases stems from the L.abor-Management
Reporting and Disclosure Act of 1958. 32 That act provides that the Board may,
by rule of decision or by published rules, decline to assert jurisdiction in cases
having an insubstantial effect on commerce, However, it may not decline juris-
diction over any case which, under the dollar-volume standards prevailing on

33
August 1, 1959, jurisdiction would be asserted. As a result, the Board



is allowed to broaden its jurisdiction, but it cannot narrow it by refusing to assert
jurisdiction over employers whose business activities exceed the dollar-volume
standards. Thus, the Board may take jurisdiction of an employer lacking the
minimum jurisdictional amount, provided that the employer's'business activities
satisfy the "'affecting commerce' requirements of the Act. Ordinarily, if an em-
ployer's business meets or exceeds the appropriate annual dollar volume, it will
be deemed to ''affect commerce.'" The Board, however, can assert jurisdiction
only where it has evidence that the gross-dollar-volume test is met. Therefore,
if an employer refuses to supply the Board with financial information, the Board
may assert jurisdiction without a finding that the requisite jurisdictional standards
34

have been met,.

In those cases in which the Board does not assert jurisdiction, the Labor-
Management Reporting and Disclosure Act of 1959 provides that state and territorial

I 1+

courts may assume jurisdiction,

I111. Employees Covered Under the NLRA,

A. Scope of Coverage.

Although the NLRA provides that certain groups of employees are exempt
from coverage, generally, the Act covers virtually every conceivable type of em-
ployee who, in the common understanding, sells his services for a wage or salary
and performs a given function with or without supervision. 36 Coverage under the
Act is not dependent'upon the number of employees in a particular business since
the Act does not specify a minimum number of .employees as a prerequisite to
Board jurisdiction, However, the employee, in order to be covered must be work-
ing for an employer whose business activities are sufficient to satisfy the "affect-

37

ing commerce'' test. The Act applies to part-time, seasonal, day-to-day



workers, and applicants for employment, as well as regular full-time workers. 38
These workers are entitled to all of the rights guaranteed by the NILRA, including
the right to form, join, and participate in labor unions without employer inter-
ference, coercion, or discrimination.

B. Excluded Workers.

Section 2(3) of the Act provides that certain groups of workers are excluded
39
from the definition of the term "employee'’. These are:
(1) Individuals employed as agricultural laborers,

(2) Individuals in the domestic service of any family or per-
son at home.

(3) Individuals employed by their parents or spouses.
{4) Individuals who are independent contractors.
(5) Supervisors.

(6) Employees of employers subject to the Railway
Labor Act,

(7) Employees of other persons not employers within
the meaning of Section 2(2} of the Act. (Em-
ployers who do not meet the "affecting commerce"
requirement. )

Of these seven categories, the independent contractor exemption may be
of particular importance in determining whether commercial fishermen are en-
titled to coverage under the Act. If an employer-employee relationship exists
between the seafood processing company and the fishing crews it employs, and

"if the company's business activities are of such nature and scope to satisfy the
"affecting commerce' requirement, there is little doubt that the NLRB could

properly assert jurisdiction over a labor dispute in that business. If, however,

the work relaticnship between the company and the fishermen is that of an in-
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dependent contractor, the Board could not assert jurisdiction since section 2(3) of
the Act expressly exempts from coverage independent contractors., However, a
finding that members of the fishing crews were not "'employees’' of the processing
company within the meaning of the NLRA, does not preclude a finding that the
crews are employees of some other entity. For example, where it appears that
the processing company has coniracted with the owner of several fishing vessels

to supply raw seafood, the members of the fishing crews, although not employees
of the processing company, might be deemed to be "employees'' of the boat owner 0
and nevertheless entitled to coverage under the Act, 4l Of course, the business of

the vessel owner would have to satisfy the jurisdictional standards of the Act.

C. "Right of Control'' Test.

In determining whether an individual is an employee or an independent con-
tractor, the Board has applied the "right to control" test. 42 Under this test,
where the person for whom services are performed reserves the Qgﬂ:_ to control
the detailed work activities and the manner and means by which the results of the
‘job are to be accomplished, the relationship is one of employment, but where
control is reserved only as to the end result of the job, the relationship is that
of an independent contractor. Several factors have been utilized by the Board in
resolving the question of whether control or the right of control exists: (1) whether
the master has the power l;o terminate the contract of employment at will; (2)
whether he has the power to fix the price in payment for the work or vitally controls
the manner and time of payment; (3) whether he furnishes the means and appli-
ances for the work; (4} whether he has control of the premises; (5} whether he

furnishes the materials upon which the work is done and receives the output there-
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of, the contractor dealing with no other person in respect to the output; (6) whether
he has the right to prescribe and furnish the details of the kind and character of

the work to be done; (7) whether he has the right to supervise and inspect the

work during the course of the employment; (8) whether he has the right to direct
the details of the manner in which the work is to be done; (9) whether he has the
right to employ and discharge the sub-employees and to fix their compensation;

and (10} whether he is obliged to pay the wages of said employees. The resolu-
tion of the question depends upon the facts of each case, however, and no one
factor is determinative.

1V . Advisory and Declaratory Orders Concerning NLRB Jurisdiction.

A. Formal Advisory Opinions.

An employer confronted with recognition demands from a union attempting
to organize the employees, or a union seeking representation status, may cbtain
from the Board a formal advisory opinion on whether or not jurisdiction will be
asserted. However, before the Board will render such an opinion, a representa-
tion proceeding must currently be pending before an agency or court of a State or
Territory and the party requesting the opinion is a party to such proceedings.
Not only may the employer and union request such an opinion, but also any in-
terested party including the court or agency before which the representation pro-
ceeding is pending.

Such opinion is requested by filing a petition, in writing and signed, with
the Executive Secretary of the Board in Washington, D.C. 45 The opinion is
limited to whether the Board would assert jurisdiction; it has nothing to do with

the merits of the case or with the substantive issues. 46
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B. Informal Advisory Opinions.

Although a formal petition is required to obtain an advisory opinion from
the Board, other avenues are available to persons seeking informal and, in most
cases, speedy opinions on jurisdictional issues. Informal rulings on jurisdiction,
in the form of advice and information on jurisdictional issues, which are not
regarded as binding upon the Board or General Counsel, may be obtained at
47

NLRB regional offices by any interested person.

C. Declaratory Orders.

A procedure is also available for obtaining from the Board declaratory
orders concerning jurisdictional issues. Such an order may be obtained when
both an unfair labor practice charge and a representation petition are pending con-
currently in a regional office. However, the regulations provide that a declaratory
order can only be requested by the Board General Counsel. 48 The declaratory
49

Board order is binding on the parties to the proceedings.

V. Union Representation Under the NLRA,

A. Board Certification.

1. The Election Petition.

Although many employers will freely recognize a union if it is shown that
the union has received support from a majority of the employees to act as their
bargaining representative, there are employers who will refuse to recognize or
bargain with a union until the union has been certified by the Board. >0 To obtain
certification, the union must file a petition with the Board, asking that the Board
conduct a representation election to determine whether or not a majority of the
employees in a particular bargaining unit are in favor of having that union act as

their bargaining representative, The petition may be filed by any employee or
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group of employees or by an individual or labor organization acting in their behalf,
or it may be filed by any employer who has received a demand from the union that
it be recognized as the bargaininé agent of his employees.

Before the election will be held, the petition must be investigated by the

Board to determine whether the following conditions have been met:

"(1) a question concerning representation must exist, except in cases in-
volving lawful organizational or recognition picketing by non-
certified unions;

(2) the activities or business operations of the employer (of the employees
involved) must affect commerce;

(3) there must be an appropriate bargaining unit;

(4) if the petition has been filed by an individual or labor organization,
there must be a showing that a sufficient number (at least 30 percent)
of the employees involved have indicated that they wish to be repre-
sented by the individual or labor organization that filed the petition,
except in cases involving lawful organizational or recognition picket-

ing by noncertified unions. n52

2. Representation Hearing.

If the Board's investigation discloses that there is a question concerning
representation, the parties have two options: (1) they can agree to an informal
consent election53 or {2) if no agreement can be reached between the parties, the
Board will institute formal proceedings by setting the case down for a hearing.

At the hearing, the parties are afforded a full and fair opportunity to pre-
sent their respective positions, to introduce evidence in support of their posi-
tions, and to make oral arguments. o The main questions sought to be re-

solved in the hearing are whether or not there are reasons why the requested

19



election should not be held and whether the employees seeking representation
55

constitute an appropriate bargaining unit.
After the hearing, the Board will either order an election or, if the evidence
presented at the hearing discloses that no question of representation exists or if

the proposed unit is not appropriate, dismiss the petition.

- 3. The "Names and Addresses' Rule.

As part of its direction of the election, the Board may require the employer
to submit a list of the names and addresses of all employees in the appropriate bar-
gaining unit. The Board will then provide a copy of this list to the union or any
other party to the election. The right of the Board to require the employer to
provide such a list has been upheld on the grounds that the disclosure requirement
encourages an informed employee electorate and allows unions the right of access
to employees that management already possesses. 26

If a majority of the employees in the bargaining unit vote to allow the
union to act as their bargaining agent, and any objections to the election have been
resolved, the Board will certify the union. There are a number of benefits that
accrue to the union as a result of certification. For example, the employer must
bargain with the union for at least one year, a rival union may not engage in a strike
or picketing for recognition, and if the employee and union sign a contract dur-
ing the one-year period following certification, it will usually bar a rival union's
petition for election for a period of 3 years. >1

Conclusion

The NLRA applies, and thus the Board has jurisdiction over employers

whose business activities "affect interstate commerce.' The affecting commerce
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test is the basic prerequisite to coverage under the Act, 58 Although an employer
meets this jurisdictional test, the Board may nevertheless decline to assert juris-
diction on the grounds that the extent of the employer's interstate business
activities do not Satisfy the dollar-volume jurisdictional standards pPromulgated

by the Board. °° If, how-ever, both the affecting commerce test and the dollaz;-
volume tests are met, the Board must asgert Jurisdiction over the employer and
thus the employees,

Where it appears that an employer-employee relationship exists between
the employer ~processing company and the employees-fishermen, and where the
employer's business activities are sufficient to satisfy the jurisdictional stand-
ards, 50 the NLRA will be applicable to any labor dispute occurring in the em-
Ployer’'s business.

If the relationship between the company and the fishermen is something
other than an employer—employee relationéhip, such as an independent contractor
relationship where the owner of the fishing vessels is the employer and not the
Processing company, the NLRA may also be applicable. In such case, the ve-ssel
owner's business must be examined to determine if the Jurisdictional standards
are satisfied and, if so, the Act will apply. The vessel owner would be the
employer under the Act and would be under an obligation to bargain if the union

has been recognized by the employer or has received Board certification.
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FOOTNOTES
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49 Stat. 449 (1935).
44 Stat, 577 {1926).
29 U.S5.C. § 151 (1870).
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73 Stat. 519 (1959).
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29 U.S,C. § 152(1) (1970).
Id. at § 152(2).
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29 U.S.C, § 160(a) (1970).

29 U.S.C. § 152(7) (1970).
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Brandeis & Sons v. NLRB, 142 F, 2d 977 (8th Cir. 1944}); Cox's Food Ctr.,
Inc. v. Retail Clerks Local 1653, 60 L.C. No, 10,270 (Ida. 1969);
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152 NLRB 151 (1965).

International Brotherhood of Electrical Workers v. NLRB, 341 U.S. 624
(1951).

NLRB v. Tex-O-Kan Flour Mills Co., 122 F. 2d 433-(5th Cir. 1941); Wilson
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See, e.g., Office Employees Int'l Union v. NLREB, 353 U.S. 313 (1857);
NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S. 675 (1951);
San Francisco Local Joint Exec. Bd. of Culinary Workers v. NLRB, .501
F.2d 794 (D.C. Cir. 1874); OK Barber Shops, 187 NLRB 115 (1971);
Myers & Camille, 131 NLRB 17 (1963); Wedding Nurseries, 1960 CCH
NLRB 9463 (1960).

These standards are set forth in 23 NLRB Annual Report 8-12 {1958).

These local businesses, however, must have a sufficient relation with
interstate commerce such that the "affecting commerce'' test is met.

NLRB v. C & C Plywood Corp., 385 U.S. 421 (1967); NLRB v. Babcock &
Wilcox Co., 351 U.S. 105 (1856); Nathanson v. NLRB, 344 U.5. 25 (1952);
Amalgamated Util. Workers v, Consolidated Edison Co., 309 U.S. 2861
(1940); Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938).

29 U.S.C. § 164(cH1) (1970).

73 Stat. 519 (1959).

29 U.S.C. § 164(cX1) (1970). It should be noted that § 164(c}(2) provides:

Nothing in this Act shall be deemed to prevent or bar
any agency or the courts of any State or Territory . . .
from assuming and asserting jurisdiction over labor
disputes over which the Board declines, pursuant to
paragraph (1) of this subsection, to assert jurisdiction.

See, e.g., Intergraphic Corp. of America, 160 N. L.R,.B. 1284 (1966);

Fisherman's Co-operative Ass'n, 128 N, L.R.B. 62 (1960); Plant City
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36.

37.

38.

39.

40,

41,

Welding & Tank Co., 123 N.L.R.B. 1148 (1959); Tropicana Prods. Co.,
122 N.L.R.B. 121 (1958).

29 U.S.C. § 164(c)(2) (1970). See also note 27 and accompanying text, supra.

See 29 U.S5.C. § 152(3) (1870).

See 29 U.S.C. § 160(a) (1870).

See, e.g., Sahara-Tahoe Corp., 173 N.L.R.B. (No. 204) (1968); Leone Ind.,
172 N.L.R.B. {(No. 158) (1968); Alaska Packers Ass'n, 7 N.L.R.B. 141
(1938).

29 U.S.C. § 152(3) (1870).

In such case, the boat owner would be deemed the "employer' within the
meaning of 29 U,S.C. § 152(2) (1970).

Indeed, the Board has taken jurisdiction of several cases involving com-
lmercial fishermen, Although the issue in these cases concerned the
appropriateness of the bargaining unit (size, scope, etc. . .) they are
worthy of note since they recognized that commercial fishermen were
entitled to protection under the NLRA. See, e.g., Borden Co., 156 -
N.L.R.B. 1075 (1966); East Coast Trawling & Dock Co., 153 N.L.R.B.
(No., 106) (1965); William P. Riggin & Son, Inc., 153 N,L.R.B. (No. 107)
(1965); General Foods Corp., 110 N.L.R.B, 1088 (1954); Alaska Salmon
Industry, Inc., 98 N.L.R.B. 1213 (1952); Southern Shellfish Co., 95
N.L.R.B. 957 {(1951). See also, A. Paladini, Inc., 168 N.L.R.B, 952
(1967), wherein the Board held that under the right of control test,
captains of employer's 3 fishing boats were not independent contractors

but rather supervisors of crewmen who were employees of employer.
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42, See, e.g., National Freight, Inc., 146 N, L.R.B. 144 (1964); Continental
Bus System, Inc. v. NLRB, 325 F.2d 267 (10th Cir, 1963); Martin-
Marietta Co., 136 N, L.R.B., 1530 (1962); Coca-Cola Bottling Co. of
N.Y., Inc., 133 N.L.R,B. 762 (1961).

43. Air Control Prods., Inc., 132 N.‘L.R.B. 114 (1961); Buffalo Courier-
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44, 29 CFR § 101,39 (1875).

45, 20 C.F.R. § 102.99(a) provides that a petition requested by a party to the
representation proceeding must allege:

(1) The name of the petitioner.

(2) The names of all other parties to the proceeding.

(3} The name of the agency or court.

{4) The docket number and nature of the proceeding.

(5) The general nature of the business involved in the proceeding.

{6) The commerce data relating to the operation of such business.

(7) Whether the commerce data described in this section are ad-
mitted or denied by other parties to the proceeding.

(8) The findings, if any, of the agency or court respecting the
commerce data described in this section.

(9) Whether a representation or unfair labor practice proceed-
ing involving the same labor dispute is pending before
the Board and, if so, the case number thereof,

Subsection (¢) provides:

Eight copies of such petitions shall be filed with the Board
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46.

47,

48,

49,

50.

51.

52.

53.

54.

55,

in Washington, D.C. Such petition shall be printed or
otherwise legibly duplicated: Provided, however, that
carbon copies of typewritten matter shall not be filed
and if submitted will not be accepted.

See 3 C.C.H. LAB. L. REP. § 5505.212 (1972).

29 C.F.R. § 101. 41 (1975). See also, 1975 GUIDEBOOK TO LA.'éOR
RELATIONS 30,

29 CFR § 101, 42(b) (1975).

Id. at§ 101, 43(f).

See 2 C.C.H. LAB. L. REP. § 2510 (1972).

29 U.S.C. § 159(c)(1) (1970).

2 C,C.H. LAB, L, REP. § 2510 (1872).

Consent elections are by far the most numerous and the least time-consum-
ing because they are conducted through the agreement of the employer |
and the union or unions seeking to represent the employer's employees.
Thus, the parties to a consent election voluntarily agree upon the
appropriate unit in which the election shall be held, the name of the
ynion or unions which shall appear on the ballot, the payroll period for
eligibility, and the date, hours, and place of the election. 2 C.C.H.

§ 2701 (1972).

2 C,C.H. LAB, L. REP, § 2510 {1972).

1d. In grouping employees into bargain units, the Board gives major con-
sideration to: (1) similarity of skills, wages, hours, and other working

conditions among the employees involved; {2) history of collective bar-
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gaining in the particular employer's business and in the industry as a
whole, and {3} desires of employees.

56. NLRB v. Wyman-Gordon Co,, 394 U.S. 759 (1969). Failure to comply
with this requirement shall be grounds for setting aside the election
whenever proper cbjections are filed. See, Excelsior Underwear, Inc.,
156 N.L.R.B, 1236 (1966).

57. See, 2 C.C.H. LAB, L, REP. § 2510 (1972).

58. 29 U.S.C. § 160(a) (1970).

59, 29 U.S.C. § 164(c)(1) (1970).

60. Standards are set forth in 23 NLRB ANNUAL REPORT 8-12 (1958).
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B, MINIMUM WAGES AND RESTRICTIONS ON MAXTMUM WORKING HOURS

OF COMMERCIAL FISHERMEN - THE FAIR LABOR STANDARDS ACT.

1. General Discussion

The Fair Labor Standards Act1 (hereinafter referred to as the FLSA),
a federal statute passed in 1938, 2 provides for minimum wages,3 and sets
maximum hours, 4 for those employees and employers subject to the Act. Gen-
erally, all employees whose employment activities have the requisite relation-
ship to interstate and foreign commerce and employees of "enterprises’’ engaged
in commerce or the production of goods for commerce are covered by the Act
unless specifically exempted. J Employers whose employees are covered under
the FLSA are required to comply with the Act's provisions, including specified
record keeping requirements. 6 The United States Department of Labor is
authorized to make investigations and to oversee violating employers to assure
compliance with the Act. 7 Court enforcement of the Act is also authorized.
Congress enacted the FLSA in an effort '"to provide a minimal standard of living
necessary for the health, efficiency, and general well-being of workers and to
prescribe certain minimum standards for working conditions. n® In applying
the Act to particular fact situations, the courts have liberally construed it in
favor of application in an attempt to achieve its remedial and humanitarian

10

purposes.

11. Basic Definitions

In order to understand the FLSA's application to commercial fishermen,

it is necessary to be familiar with the basic terms used in the Act and the
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manner in which the terms are generally construed by the courts and the De-
partment of Labor.

A. "Employer''; "Employee''; "Employ"

An "employer, "' as defined by section 3(d) of the Act, "includes any

person acting directly or indirectly in the interest of an employer in relation to

11
An "employee, "' as defined in section 3(e) of the Act,

LR ]

an employee . . . .

f r

"includes any individual employed by an employer,"  and "employ," as defined
in section 3(g), includes "to suffer or permit to work. nl3 The courts, in de-
termining whether there is an employer-employee relationship that comes
within the provisions of the Act, will look beyond the label given to the relation-
ship by the parties and "examine the economic realities presented by the facts
of each cage. "1
B. "Person"

The term "person, ' as used in the Act, is defined as "an individual,

partnership, association, corporation, business trust, legal representative,

or any organized group of persons. w15

C. "Commerce'"

The term ''commerce’’ as used in the Act includes interstate and foreign
commerce. Section 3(b) of the Act defines the term to mean "trade, commerce,
transportation, transmission, or communication among the several states or
between any state and any place outside thereof, " 16 The application of this
term to specific employment activities is discussed in greater detail in the

1
section dealing with the Act's general scope and coverage. 7
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D. "Goods"

As used in the Act, the term "goods'' includes "'goods (including ships
and marine equipment), wares, products, commodities, merchandise, or
articles or subjects of commerce of any character, or any port or ingredient
thereof, but does not include goods after their delivery into the actual physical

1118

possession of the ultimate consumer thereof . . .

E. "Production"

To understand the term "'production'’ as it applies to the principles
underlying the Act's general coverage, one must refer to section 3(j) of the
Act, which defines "produced.” This term is used to mean "produced, manu-
factured, mined, handled, or in any other manner worked on in any state; and
for the purposes of this [Act] any employee shall be deemed to have been en-
gaged in the production of goods if such employee was employed in producing,
manufacturing, mining, handling, transporting, or in any other manner working
on such goods, or in any closely related process or occupation directly essential

to the production thereof . . . . n19

I11., General Coverage of the Act,

There are two general types of coverage under the FLSA: (1) individual
employee coverage, which, as the term suggests, applies only to the particular
employee in question; and (2) enterprise coverage. Under the concept of enter-
prise coverage, all of the employees of a particular business are covered by
the Act, regardless of the relationship of their individual employment activities

to commerce. Both types of coverage will be separately discussed below.
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A. Individual Employee Coverage

The FLSA applies to all individual employees who are ''engaged in com-
merce or the production of goods for commerce. n20 1, determining whether a
particular employment situation comes within this definition, the courts have
essentially engaged in a line-drawing exercise, guided by the concepts of
national policy, the Act's legislative history, and the practicalities of administer-

21 14 has been established that the phrase "'engaged in commerce"

ing the Act.
. . ... 22 e

is to be construed broadly and in favor of the Act's application. The activities
of the employee, and not of the employer, are the focus in determining the Act's
coverage. 23 "Employees whose activities are so directly and vitally related to
interstate commerce as to be in practice and legal contemplation a part thereof,
are to be considered as engaged in interstate commerce, and may, therefore,

be within the provisions of the FLSA. n24 Employing this test, the courts have

found activities such as the following to be within the Act's proscriptions: Un-

loading and loading of returnable bottles which ultimately wound up in interstate

comimnerce ;25 collecting trash from premises of customers who produced

goods for commerce;26 regularly handling goods which move in interstate com-

merce;27 and regularly carrying deliverymen who delivered to tenants mail

twice daily and interstate freight regulariy each week. 28 As stated by Brennan

v. Wilson Bldg., Inc. :29

The fact that all of [the employer's] business is
not shown to have an interstate character is not important.

The applicability of the Act is dependent on the character
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of the employee's work, If a substantial part of an employee's

activities related to goods whose movement in the channels of

interstate commerce was established . . . he is covered by the

Act. 30

From the above discussion, it appears that most employees
engaged in the commercial fishing industry are covered by the FLSA. Since
those who handle goods which ultimately move in interstate commerce are cover-

31 2nd most products taken from the coastal waters ultimately do

ed by the Act,
enter the stream of interstate commerce, then most employees of commercial
fisheries are '"engaged in the production of goods for commerce™? and are,
therefore, covered by the FLSA, Indeed, the Department of Labor is of the
opinion that:

[iln general, employees of businesses concerned with

fisheries and with operations on seafood and other aguatic

producis are engaged in interstate or foreign commerce,

or the production of goods for such commerce, as

defined in the Act, and are subject to the Act's provisions
3

except as [specifically exempted].3

B. Enterprise Liability

Although an employee is not himself/herself "engaged in commerce or
the production of goods for commerce' (and thus subject to individual coverage
under the Act), he or she may nonetheless be covered by the FILSA if employ-

ed in "an enterprise engaged in commerce or the production of goods for com-
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merce. n34 Under "enterprise liability'', all of the employees of a particular
business are covered by the Act if two or more of its employees are engaged
in interstate commerce or the production of goods for interstate commerce. 35
The "enterprise’ also must meet a specified $250, 000 dollar-volume test for
sales or business done annually. 36

As was discussed in the previoug section, it seems clear that most em-
ployees of the fishing industry are engaged in the "mroduction of goods for com-
merce. n37 Applying the same principles outlined in that section, it seems
equally clear a commercial fishing business is also engaged in the "production of
goods for commerce.” Therefore, it necessarily follows that most employees of
a commercial fishing business are covered by the FLSA by way of the "enterprise
liability” concept, if the business in question does a $250, 000 gross volume of
business annually.

In order to determine whether a business meets this $250, 000 prerequisite,
there are two considerations which should be noted:

(1) What constitutes ""enterprise’’ is not necessarily determined by the
manner in which a business is labeled as a separate business entity. 38 Rather,
an "enterprise'’ is defined by the law to be:

[T Jhe related activities performed (either through unified

operation or common control) by any person or persons for

a common business purpose, and includes all activities

whether performed in one or more establishments or by

one or more corporate or other organizational units in-
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cluding departments of an establishment operated through

leasing arrangements, but shall not include the related

activities performed for such entergrise by an independent

contractor. 39

Thus, there are three statutory tests of what activities consfitute ‘a.n
"enterprise” for purposes of the Act: "'related activities, unified operation
or common control, and common business purpose. néd It should be stressed
that all related activities of businesses under a unified operation or commeon
control are considered to be one "enterprise' for purposes of the Act. 41 This
includes integrated activities such as manufacturing, warehousing, and retail-
ing. 42

(2) As previously stated, the Act imposes its requirements only on
businesses meeting the requirement of $250, 000 gross volume of sales made or
business done annually. 43 Included in this figure is ''the gross dollar volume
of any . . . business activity in which the enterprise engages which can be . . .

néd4

measured on a dollar basis. Thus, it should be remembered that not only

revenue from sales is included within the dollar-volume limitation, but also

"revenue derived from services, rentals, or loans . . . ,' or any other

business done. 45

1V. EXEMPTION FROM THE ACT'S COVERAGE - OFFSHORE FISHING

ACTIVITIES.

As can be seen from previous discussion, most employees of commercial

fishing businesses come within the general coverage of the FLSA. There is,
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however, a specific exemption from the Act's coverage for certain specified
activities relating to offshore fishing activities. Section 13(a}{5) of the FLSA
grants an exemption from both the maximum hours {(overtime) and minimum wage
requirements. )
" This exemption applies to: "any employee employed in

the catching, taking, propagating, harvesting, cultivating, or

farming of any kind of fish, shellfish, crustacea, sponges, sea-

weeds, or other aquatic forms of animal and vegetable life, or

in the first processing, canning, or packaging of such marine

products at sea as an incident to, or in conjunction with, such

fishing operations, including the going to and returning from

work and loading and unloading when performed by any such
46

employee.

A. General Principles Governing Exemptions

From the Act.

In passing the FLSA, Congress clearly intended the Act to have a
broad scope.47 Breadth of coverage is vital to accomplish the Act's purpose. 48
The burden of proving an exemption's application always rests upon the employer
agsserting it. 49 The exemptions are subject to a rule of "strict construction'’;
thus, they are narrowly construed. 50 Application of an exemption is limited to

those employees who come ''plainly and unmistakenly within their terms and

spirit. " 51 Any doubt as to the applicability of an exemption will be resolved in
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favor of the employee'’s being covered by the Act. °2 Conditions which the Act re-
quires before an exemption applies are "expiicit prerequisites to exemption, 33
and no matter how broad the exemption, it is meant to apply only to the activities
specified. 54 "[T]he details with which the exemptions in this Act have been

n85

made preclude their enlargement by implication.

B. Employee's Work Relationship to the Exempt

QOperation.

The language of section 13(a)(5) of the Act makes it clear that its ex-
emption applies only to those employees who are employed in the operations
named in the section. 56 Generally, an employee will be considered to be em-
ployed in a named operation in two instances: (1) where his work is in per-
forming a named <:>[:ne1c'ation5;7 or (2} where his work is so functionally related
to a named operation that without his work it could not be carried on. 58 Thus,
under § 13(2)(3), an employee will be exempt from coverage under the Act even
though he or she does not participate directly and physically in any one of the
operations specifically named, >9 if it is determined from all the facts that their
services are necessary for the conduct of any of the exempted activities. 80 For
example, it has been held that employees engaged in the manufacture and sale
of boxes and barrels used for shipment of crabmeat and oysters in interstate
commerce were not within the exemption provided by § 13(a)(5). o1 On the other
hand, it has been held that an employee engaged in driving a truck in interstate

and intrastate commerce for the purpose of loading, unloading, and delivering
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fish and seafood was exempt under the provisions of § 13(a)(5} exempting em-
ployees engaged in "loading and unloading" the marine products taken at sea. 62
It should be siressed that the determination of whether an employee's activities

are necessary to conducting the named activities (and, therefore, exempt from

the Act's coverage) will be a case by case determination in which the particular
facts of each instance must be taken into account. 63 Among the factors to be |
considered are the time the activities are carried on, their proximity tb the
named operations, and the realities of the situation in questionl.{.‘,'4

C. Employee's Relationship to Work on The Specified Products.

Section 13(a)(5) also makes clear the necessity that the employee's work

be performed on the named marine products: '"any kind of fish, shellfish,

crustacea, sponges, seaweeds, or other forms of animal and vegetable life. n65

Thus, it has been held that dredging shells from which to make lime and cement

is not exempt, because shells are not living things. 66 Nor is the manufacture

of containers or ice for use in shipping or packing seafood products an exempt
employment practice. 67 In addition, making cemmodities (such as clam chowder,
crab cakes, etc.) which consist only in part of the exempt acquatic products

will not be employment immune from the Act if a "'substantial amount' 8 of

other products is used to produce such commodity. 69

D. First Processing, etc. at Sea.

The statutory language of the Act makes it clear that the "first process-
ing, canning, or packing'' is exempt only when done off-shore {"at sea'') and

only when it is performed ''as an incident to, or in conjunction with such fishing
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operations. n70 Therefore, the Labor Department has taken the position that

the first processing, canning, or packing 'must take place upon the vessel en-
71

gaged in the physical catching, taking, etc. of the fish  to be exempted.

E. Exempt and Nonexempt Work in the Same Workweek.

Generally, the unit of time to be used in determining the exemption's
applicability to an employee is the workweek, 72 Thus, the workweek is the time
unit to be considered in determining the applicability of Section 13(’.:\)(5)73 to an
employee. 74 An employee, therefore, may be exempt in one workweek and not
in the next. 7 in addition, a situation may arise where an employee, during one
workweek, performs both exempt and nonexempt work. In such a case, the
exemption will be deemed inapplicable if a ''substantial’ amount of time during
the week is spent performing nonexempt work. 76 It should be stressed that
the burden of proving the segregation between exempt and nonexempt work is
on the employer, 77 and the employer must keep clear and accurate records of
the manner in which the employee's time is spent in order to prove such segre-

78

gation of the employee's time.

CONCLUSION

Most employees engaged in the commercial fishing industry do come
within the coverage of the FLSA, which provides for minimum wages and maxi-
mum hours. There is an exemption from the minimum wage and maximum hour
provisions, however, for certain types of activities engaged in by employees

of commercial fisheries involved in offshore fishing activities.
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Generally, employees are exempt from the minimum wage and maximum hour
requirements while engaged in the catching or taking of aquatic forms of animal

or vegetable life, in the first processing of aquatic life when done while at sea,
and the loading and unloading of the aquatic life so taken and processed. Addi-
tionally, the exemption from the Aci:‘s coverage will apply whenever an employee's
activities are essential to the performance of any of the above-named activities.

It must be stressed that the determination of the coverage and/or exemption

from the Act will be made on a case-by-case basis. The employer has the burden
of proving non-coverage of the Act and must keep clear records of any employee's
activities claimed to be exempt. Any doubts as to the Act's coverage will be

resolved by the courts against the employer and in favor of coverage.
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C. THE RIGHT OF FISHERMEN TO RECOVER FOR INJURIES - THE JONES

ACT AND STATE WORKMEN'S COMPENSATION LAWS,

I. General Discussion

Several remedies are available to fishermen for injuries suffered in the
course of employment. The problems to be dealt with here involve the rights
of fishermen to recover damages under the Jones Act and the availability of the
workmen's compensation statutes to injured fishermen.

II. The Jones Act

The Jones Actlis legislation incorporating seamen into the Federal
Employees Liability Act2 [FELA]. Historically, an action by a seaman to
collect damages for injury suffered in his employment came under the common
law remedies of maintenance and cure or unseaworthiness. Under maintenance
and cure, a shipowner is responsible for any injury which occurs or any illness
which manifests itself while the seaman is under articles; It is required, re-
gardless of fault, unless the condition is a result of the seaman's gross negli-
gence or unless it existed at the time he signed on and was concealed by him.
The concept of unseaworthiness in personal injury matters contemplates that
a ship's hull, gear, appliances, ways, appurtenances and manning will be
reasonably fit for its intended use.

Traditionally, there was no provision in these remedies for a seamaﬁ
to recover indemnity for the negligence of the master, or any member of the
crew, 5 The purpose of the Jones Act was to provide a remedy for such negli-

gence so that seamen would have the same remedies for negligence as other
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tort victims.

The Act giveé to a seaman, who is an employee7 and the member of a
crew of any vessel, the right to maintain an action at law, with a jury for person-
al injuries suffered in the course of employment. In case of death, an action
for damages at law may be maintained by the deceased's personal representative.
At the seaman's option an action may be brought without a jury in Admiralty. In
either case, recovery is based solely on negligence and may be maintained only
against a seaman's employer. ’

A literal reading of the Act indicates that it is a negligence statute. How-
ever, it eliminates or modifies affirmative defenses that may ordinarily be
available in a negligence action. ° The fellow servant rule, which would bar-
recoverf when the injury is the result of a fellow employee, is abolished. 1o Con-
tributory negligence acts only as comparative negligence to mitigate damages,
and assumption of risk serves only as a consideration in determining compara-

11
tive negligence.

In order to receive damages, the injured emﬁloyee must establish a
casual relationship between his injury and his employer's negligence. The
burden of proof is not large and the standard for both the Federal Employees

12
Liability Act and the Jones Act was set forth in Rogers v. Mo. Pac. Railroad,

an FELA case:
Under this statute, the test of a jury case is simply
whether the proofs justify with reason the conclusion

that employer negligence played any part, even the

43



slightest, in producing injury or death.

Res ipsa loquitur is also available to lighten the burden of proof. There-
fore, a showing of injury due to circumstances that could have been by the
negligence of the emplo).rer may allow recovery. '

Recovery is not limited to injuries suffered on board ships. Land based
injuries, if suffered in the course of employment by a seaman, may also be in-
demnified. The Supreme Court has noted:

There is nothing in the legislative history of the Jones Act

to indicate that its words 'in the course of employment' do

not mean what they say or that they were intended to be
14

restricted to injuries occurring on navigable waters.

Who is a Seaman for Jones Act Purposes.

Traditionally, the definition of seaman under maritime law was limited
to those doing the work of ""the Ancient Mariner." The courts developed a
three pronged test defining the requirements; first, the vessel upon which the
individual was employed had to be in navigation; second, the person had to have
a permanent connection with the ship; and third, the individual's function had
to be to aid in navigation. 15

Under the Jones Act the definition of seamen has been less strict. The
parameters, in the context of the three pronged test noted above, now seem to
be that the ship be an instrument of commerce or transportation on navigable
waters (as opposed to being out of service), that the employee has a more or less
permanent connection with the ship (as opposed to doing temporary maintenance

or repair while docked), and that the employee's duties pertain to the operation
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16
of the vessel or that they forward its enterprise. Fishermen were considered
17
seamen for purposes of recovery under the maritime law before the Jones Act
18
and there seems to be no contest as to their eligibility for Jones Act benefits,

I11. State Workmen's Compensation Laws

As previously noted, 19 recovery under the Jones Act is predicated upon
negligence. This contrasts with state workmen's compensation acts which
operate upon a strict liability standard, but which also serve to limit the liability
of the employer. As a result of the differences in the liability standard, there
are circumstances in which a fisherman who has suffered injury or death without
any negligence involved may be without a remedy unless workmen's compensa-
tion statutes apply. 20

In Mississippi, workmen's compensation benefits are not available to
maritime employees because they are excluded by statute.21 However, in
states which do not so specifically exclude maritime employees, the rule is less

clear.

IV. The Jenson Rule

In reaction to a New York statute providing workmen's compensation for

stevedores, the United States Supreme Court held, in S. Pacific Co. v. Jenson,

that state regulations of maritime employment would prejudice the uniform
application of maritime law. The court ruled that under provisions of Article III
par. 2 and Article I par. 8 of the Constitution of the United States, Congress has
paramount power to fix and determine the maritime law, and that the state acts

applying workmen's compensation to maritime employees were unconstitutional.
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Additionally, the court ruled unconstitutional two attempts by Congress to give
claimants the right to collect under state acts.

The Jenson rule set out a geographical boundary to indicate exclusive
federal jurisdiction., Injuries occurring on land were within state jurisdiction
and injuries on the water were within exclusive federal ju::':ls.dici'.it:)n.24 Although
the rules appears simple, the exceptions that have been carved out have caused
inconsistent results.

V. Local Concern Doctrine

The major exception to Jenson has been the local concern doctrine, the
basis of which is that the character of the employment may control the compen-
sation allowed as opposed to the location of the injury. 25 Certain types of
employment, although maritime, do not have a significant relationship to com-
merce or navigation. Thus, a carpenter working on a partially completed ship
was allowed recovery under a state workmen's compensation act26 and a crab
fisherman working for a local company and who put out his traps less than a
mile from shore was allowed to collect state benefits because his activities were
merely a matter of local concern and would not materially prejudice the uni-
formity of nrlaritimez'7 law. Their employment was considered maritime~but-
local.

On the other side of the coin, a deckhand cleaning ships in a harbor was
denied workmen's compensation in an opinion which refused to recognize the
local concern doctrine. 28

With only a few exceptions, one of which has been noted above, 29 the

local concern doctrine has been primarily employed when the injured worker
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is not within the class of traditional maritime employees. It has primarily
been used in Longshoremen's and Harbor Workers Compensation Act [LHWCA]
cases and its vitality is in doubt as a result of the twilight zone theory.

Twilight Zone Theory.

The twilight zone theory is an offshoot of the local concern doctrine that

was first enunciated in the LHWCA case of Davis v. Dept. of Labor and In-

dustries of Washington. 30 It was applied, by the fifth circuit, to a workmen's

31
compensation claimant in the case of Maryland Casualty v. Toups, Recogniz-

ing the possibility of a gap wherein a claimant may be excluded from both Jones
Act compensation and workmen's compensation, even though his activity may be
land based, the court in Toups incorporated Davis and held that a workmen's
compensation award may be available even though a Jones Act remedy would have
been available if negligence could have been proved. Decedent who was captain
and crew of a vessel used to carry pilots out to sea-going ships, fell off a dock
while making fenders for his vessel. The court, noting that there was no negli-
gence upon which to base a Jones Act claim, held nonetheless that the accident
was a matter of local concern and to award compensation would not interfere
with maritime law.

The nature of this theory is that the injury occurred in that twilight zone
in which it is difficult to determine whether or not maritime or state law will
apply. As a result of this difficulty, a heavy weight is given to a jury determina-
tion of whether or not to apply state law.

Cases in either of these two areas, local concern and twilight zone, are

few and those that are, seem to be a result of the interpolation of LHWCA cases
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to Jones Act situations. The reaction of commentators as to the appropriateness

of the remedies is mixed and further clarification is needed before a definite
statement of the law in this area c¢ould be correct.

CONCLUSION

Fishermen are clearly eligible for recovery for injuries in a Jones Act
suit; however, the judicial bar against joining a Jones Act claim and a claim for
32
unseaworthiness has been eliminated and a plaintiff may plead both. Now since

33
Moragne v, States Marine Lines, Inc. a death action may be maintained under

general maritime law.
Also the doctrine of unseaworthiness has been substantially expanded to
overlap traditional Jones Act negligence with a rule bordering on strict liability.

34
Beginning with Mahnicke v. Southern S.5. Co., the court has held that un-_

seaworthiness included "operating negligence. "

It appears, therefore, that
the Jones Act and unseaworthiness have practically merged. A major differ-
ence is that under the Jones Act negligence standard, reasonable care by the
employer is required. Under unseaworthiness, the owner is under an absolute
duty to provide a seaworthy ship. Under these circumstances, the principal
reasons for pleading a anes Act claim may be to get a jury trial, which is not
available in Admiralty court.

The need for workmen's compensation seems to be primarily one of
perspective. With the expansion of the traditional remedies, the chief proponents

of applying workmen's compensation to seamen appear to be employers, who

see it as a means of limiting their liability.
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However, as indicated in Maryland Casualty Co. v. Toups, 35 there are

still areas where a gap in coverage may exist where an employee may be ex-~
cluded from Jones Act compensation and workmen's compensation. Any interpreta-
tion of the cases in the local concern and twilight zone is difficult; ocne commen-
tator has called them a ''wilderness.' There seems little hope of clarifying the
issue until the Supreme Court acts. As was noted earlier, the Supreme Court
cases, and the majority of lower court cases, have been concerned with the
Longshoreman and Harbor Workers Compensation Act and not with the Jones Act.
Until the difficult issue of the constitutionality of these approaches is resolved,

few conclusions can be definitely drawn.
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