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Introduction

A large portion of the approximately 300 millicn cubic
vards of sediment dredged annually by the Corps of Engineers
(CE) is disposed in dredged material containment argas
(DMCA} (Engler et al. 1988). Since the enactment of the Na-
tional Environmental Policy Act (NEPA) in 1969, there has
been increased reliance on confined or on-land facilities for
dispusal of dredged material. In recent years, concerns for
improvement and/or maintenance of water quality and pro-
tection of aquatic nursery and feeding areas have caused
dredgers to generally turn foward upland sites for DMCA
{Mathis 1989).

Most DMCA's are located on private land, and acquisition
of easements for disposal is the responsibility of the dredg-
ing project sponsors, such as a loca! port autherity or navi-
gation district. Although DMCA's often have a usable life span
of up to 50 vears, an estimated 7,000 acres of new DMCA's
are needed annually {Coleman et al. 1988). Acquisition is
increasingly difficult because of high real estate values, the
long-term nature of the easements, and the perception by lan-
downers that dredged material is not aesthetic.

To overcome these difficulties, the CE has worked to de-
velop beneficial-use concepts that identify ways tn which the
landowner can usc the acreage for activities that are finan-
cially attractive but do not interfere with periodic disposal
of dredged material. One of these beneficial use concepts with
a high potential for obtaining new sites is aquacuiture
{Coleman ct al. 1983}

Aguaculrure is promising as a cornpatible activity with dis-
posal, because aquaculture ponds and DMCA's share many
design characteristics. Common features include perimeter
levees to retain water, construction on relatively impervious
soils, and contral structures for water discharge and drainage.
Both facilities have similar regulatory and permitting require-
ments for construction and operation; and both types of fa-
cilities include locations adjacent to waterways in coastal
areas, often on large tracts of land and near transportation
routes and/or major markets.

For the CE, the primary benefit of aquaculture in a DMCA
is to facilitate acquisition of new disposal sites. Significant
benefits can also be realized from DMCA aquaculture by the
aquaculiure industry, port and waterway interests, and land-
owners. High land and construction costs and restrictive legal
and regulatory requirements have hindered the development
of pond-based coastal aquaculture in the United States. Thus,
prospective aquaculturists will benefit from increased availa-
bility of suitable sites for pond culture and reduction of cer-
tain construction costs. The waterway interests and dredging
industry will benefit from increased availability of needed real
estate for DMCA’s. Landowners will benefit from site improve-
ments and from a greater return from their land as operation-
al income or lease fees. Finally, the local economy will be
enhanced by the introduction of a new industry, and the na-
tional economy will be cnhanced by replacement of imported
seafood with a local product (Coleman et al. 1988},

In order to demonstrate the technical and economic feasi-

bility of aguaculture in DMCA, the CE conducied the Con-
tainment Area Aguaculture Program (CAAP) in which a
commercial-sized aquaculture facility (marine shrimp farm)
was built and operated on an active DMCA near Brownsville,
Texas (Coleman and Konikoff 1988). The obiectives of the
CAAP were 10 demonstrate the wchnical and economic feasi-
bility of containment area aquaculture. The demonstration
was conducted in an active DMCA using commercial-sized
ponds and standard shrimp culture practices. Specific objec-
tives were the determination of design specifications and con-
struction methods that would allow multipte use of DMCA
for aguaculture and dredged materia! disposal. development
of management strategies to maximize the compatibility of
aquaculture with disposal activities, documentation of con-
struction and operations costs, identification of any constraints
to the concept, and the compilation of documents, including
six technical reports.

The results of the demonstration are documented in a ser-
ies of six CE technical reports that elaborate the details of:
» Site selection and planning (Wison er al. 1991);

* 1 egal and institutional ¢constraints (Robertshaw et al. 1991);
® Chemical sutability (Tatem 1990);

# Design and construction (Homziak and Veal 1991}

* Pond operations {Coleman and Konikoff 19H): and

* Marketing and cconomics (C-K Associates 1991).

This report summarizes information contained in the CAAP
technical report on legal and instituional constraints on aqua-
culture in a DPMCA (Robertshaw et al. 1991}, The report
covers information in two main areas: 1) an outline of laws,
regulations, and permit requirements that may apply to
DMCA aquaculture; and 2) identification and suggested
methods of avoiding potential legal difficulties.

The first section inciudes information on federal agencies
and estimates of time required o complete permit actions.
The second section presents information opn issues that shoutd
be identified and addressed in contracts among the parties
involved in DMCA aguaculture: the CE, the landowner, the
local dredging sponsor, and the aquaculturist.

Part One: Containment Area
Aquaculture—A Regulatory
Overview

Since specific steps needed to insure compliance with fed-
eral and state laws will ulumately depend on site-specific con-
siderations, and since federal and statc laws governing
aquaculture and dredging change frequently, this publication
is intended only as a general guide to the various permit
requirements, laws, and regulations that may apply to aqgua-
culture in DMCA. This guide is a summary docurnent to be
consulted for informational purposes only and not relied
on for conclusive permit information or legal advice. For
more complete information, consult Robertshaw et al. (1991).
It is recommended that a qualified attorney be consulted for
site-specific legal recommendations and advice.



Federal Regulation of DMCA’s

CE district personnel are familar with the regulatory steps
when a new DMCA is approved. The steps taken for a DMCA
associated with aquaculture are essentially the same, and these
are described first, Additional permit steps will be required
for specialized additional featurcs required for uquaculture,
such as waler intake structures, [eed storage buildings, elec-
trical generating and distribution systems, and access roads
—these will be discussed laner.

There are four main federal regulations that must be ad-
dressed in order to construct and operate a DMCA: 1) Na-
tivnal Environmental Policy Act (NEPA); 23 Section 404 of
the Clean Water Act; 3) Section 401 of the Clean Water Act;
and 4) Coastal Zone Management Act (CZMA). In addition,
there are several minur ones that bear attention.

National Environmental Policy Act

The NEPA of 1969 requires full disclosure and considera-
tion of the environmental impacts of any federal agency
project that significamtly affects the environment. This would
melude CE projects that involve the discharge of dredged
material; therefore, the act requires a detailed accounting of
disposal alternatives. As a practical matter, for each such
project, an Environmental Impact Statement {EIS) or an En-
vironmental Assessment {EAY must be prepared.

An EIS is a complex and time-consuming document that
tharoughly explores the environmental consequences of the
project to the extent scientifically and practically feasible,
It requires formal interagency coordination, generates a record
of decision on the proposed project, and usually takes over
a year o compicte. The EA alternative, however, briefly dis-
cusses the need for the proposed action and alternatives to
it. It also analyzes the adverse environmental impacts and
positive aspects of the proposed action. The EA must be ac-
companied by a finding of no significant impact (FONSI)
detailing reasons why an EIS is not required. An EA, for
most beneticial wse activities, can be prepared in about 2
weeks. An example of an action that would normally require
an EA. but not necessarity an EIS, would be the vse of a
new disposal area not covered by the overall project EA or
EIS. but in a similar habitat to an arca that bad been covered
by an EIS (Mathis 1989).

Some actions, such as menor maimntenance dredging along
existing disposal sites, are exempt from NEPA requirements,
However, these exemptions would not likely affect DMCA
aquaculture projects since these are desigaed 1o facilitate the
acquisition of additional disposal acreage, rather than the con-
version of cxisting sites. Furthermore, even if an activity falls
within the category of an exempted activity, “extraordinary
circumnstances” may exist that mandate the preparation of at
least an EA. Building 2 ncw commercial-sized aquacultare
facility would generally qualify as an extraordinary circum-
stance.

Section 404

Section 404 of the Clean Water Act (akso known as the Fed-
eral Water Pollution Control Act Amendments of 1972, 1977,
and 1987 regulates and requires @ permit for construction
and dredging activity (including disposal) associated with
navigable waters, tidelands, and wetlands. The CE serves as
the regulatory agency for Section 404, and private parties
wishing to dispose of dredged material {or do anv sort of con-
struction in a wetland or a navigatble waterway) must secure
a permit from the CE (L.cibesman (1990).

Part of the permitting process allows for public notice,
review by federal and state resource-management agencies.
and opportunity for public comment and hearing. Although
the CE doces not issue itsclf a permit for its own projects,
it docs undertake an internal compliance process, including
notice to and coordination with other federal and state agen-
cies. In addition, in the 404 permit process, the CE must com-
ply with other federal environmental laws, such as the NEPA,
CZMA, and the National Pollution Discharge Elimination
Act (NPDES).

One of the most sensitive issues associated with Section
4034 is wetlands protection. According to Scction 404¢b) (1)
guidelings for CE projects, uplands are to be preferred over
wetlands for disposal of dredged material, and wetland dis-
posal can take place only when cerain restrictive require-
ments are met, including: 1) no practicable alternative; 2)
no significant adverse impacts on aquatic resources; 3) all
reasonable mitigation is emploved; and 4) no statwtery vio-
lations.

Although the guidelines seemn straightforward. the deline-
ation of wetlands is 4 complex subject. Over the years, the
various federal agencies, with an interest in wetlands, deve-
loped different methods of determining whether a given site
is a wetland (with various emphases on hydrophytic vegeta-
tion, hydrology, and hydric soils), and there were often un-
certainties. In an auempt 0 resolve the resulting incon-
sistencies, a umified Federal Manual for Identifying and
Delineating Jurisdictional Wetlands (Tiner 1989) was adopt-
ed by several agencies and 1% in current use. {t is, however,
being challenged in both the courts and in Congress and could
be altered. Inthe meantime, the CE uses the unified manual
w determine whether a site is a wetland and if so. applies
Section 404(b){1) guidechines.

Fwar ather Section 404 stipulations that could affect DMCA
aquaculture arc 404(c). which gives the Environmental Pro-
tection Agency (EPA) veto power as 10 the use of a particu-
lar site, and 404{e) under which general. regional, or national
permits are altowed. Under Section 404(c). the EPA adminis-
trator may decide, after notice, hearing, and consulting with
the CE, that discharge at a site will have unaceeptable ad-
verse effects on municipal wiater supplies, shellfish beds and
fishery areas, wildlite. or recreation arcas. The EPA then may
prohibit or restrict the use of the proposed site. However, if
a site is acceptable under Section 401 (which deals with water
quality and is discussed below), it is not likely to tnigger Sec-
tion 404(c).



Genceral permits for certain frequently occurring activitics
are allowed under Section 404(e). These permits are often
nsed for disposal in upland sites as long as the runoff from
the site is acceptable under Section 40@ (water quality dis-
cussed below). If a DMCA aquaculture project is proposed
for an upland site, the use of one of the cxisting 404¢) per-
mits would be desirable.

Section 401

Section 401 of the Clean Water Act requires that the CE
secure a certification from the appropriate state agency at-
testing that the discharges from a DMCA do not violate state
water quality standards. The standards are set by the states,
subject to the EPA's minimum standards and review. Early
in the Section 404 compliance process, the CE evaluates the
water quality impacts of the propased project and requests
a Section 401 water quality certification from the state. Wi-
thin two months of this request, the state must take action
on il or ask for an extension, If, after 2 months, no action
is taken, the CE will then notify the state of its intention to
presume a waiver of the water quality certification require-
ment. If ne action is taken for 6 months, a waiver can be
conclusively presumed.

Coastal Zone Management Act

Section 307 of the CZMA requires that any federal develop-
ment projects in the coastal zone or any projects in the coastal
zone that are supported by a federal agency must be consis-
tent to the maximum extent practicable with the federally-
approved state coastal zone managemen! plan. Procedural
sleps are similar to those in securing a state water guality
certification. Early in the Section 404 compliance process,
the CE requests concurrence from the appropriate state agency
that its proposed project complies with the state’s coastal ptan
and that the activity will be conducted in 2 manner consis-
tent with the plan. The state must respond to the request wi-
thin 45 days or file for an extension. The entire period from
the date of the initial consistency determination to the date
of final action by the state should not exceed 6 months.

Other Federal Regulations and
Executive Orders

Although there are over 30 federal laws and presidential
Executive Orders (EO) that may apply to CE dredging and
disposal activities, often compliance can be demonstrated with
& sentence or two on the NEPA document (Mathis 1989). Fur-
thermore, not all of the Yaws and EO apply to every dredping
project. Early in the planning and site-selection stage, care
should be exercised 1o determine what laws and EO apply
to the specific site and how these may affect the proposed
projece. A summary of federal laws and EO that are likely
to affect aquaculture follows.

National Historic Preservation Act (NHPA) requires that
a federal agency consult the state histerical preservation
authority to determine whether significant historical struc-

tures or archacological sites will be affected by that project.
The Endangered Species Act provides penerally that feder-
al agencics may not take actions that jeopardize the continued
existence of endangered species, designated threatened spe-
cies, or their cnitical habitat. It is administered by the LS.
Fish and Wildlifc Service and the Nationat Marine Fisheries
Service. The Fish and Wildlife Coordination Act requires
that the CE coordinate its activities with federal and state fish
and parne agencies and fully consider their recommendations
and ways to prevent loss and damage of fish and wildlife
resaurces due to the proposed operations {Mathis 1989). The
Wild and Scenic Rivers Act provides protection of desig-
nated rivers. The Estuaries Protection Act is designed to
protect and improve water quality of designated estaries
threatened by overdevelopment and potiution. Tt is ad-
ministered by the EPA.

There are several EO's that may apply to DMCA) to be
used in aquacuiture. EQ 12372 provides state and local offi-
cials with a chance to consult with federal agencies ias the
CE) when federal activities are proposed. EO 11990 pro-
hibits construction in wetlands unless no practical alterna-
tive exists. KO 11988 requires the evaluation of the potential
effect of CE actions on floodplan areas. EQ 11593 requires
the CE to take into account laws designed for the protection
of cultural resources when making development plans. If it
is determined that an EQ applies to a proposed project, it
can usually be addressed in the NEPA document.

State Regulation of DMCA’s

Although dredging and DMCA's mostly fall under federal
regulations duge o their cornections o interstate commerce,
states also have the power to regulate disposal of dredged
material because of their ownership interest in uplands and
submerged lands within their borders. Because of the limit-
ed scope of this repert, 1t does not cover rcgulations at the
state level, except to note their importance. Because of the
many differences among states. consult individual state
regulatory agencies for information on laws and regulations
applicable to aquaculrure and dredging and disposal. In ad-
dition, local level regulations, such as zoning requirements,
may also affect aquaculture and confined disposal area de-
velopment. Local expertise, often available through the CE
district office. should be sought to clarify these issues.

Under the CAAP, state regulations that would affect con-
talmment area aquaculture were studied in six model states:
Alabamna, Flonda, Louisiana, Maryland, South Carolina, and
Texas, These states were chosen because 1) they represent
a variety of regulatory environments; 2) they have confined
dredge material disposal on-going, requiring future additional
DMCA acreage; and 3) they are states in which aquaculture
is a potentially significant industry.

In several of the states, such as Alabama and Louisiana,
the permitting process functions with the CE as the lead agen-
<y, responsible for notification and interagency coordination.
In other states, such as South Carolina and Maryland, the



permitting provess is comprehensive, and interagency coor-
dination is accomplished through a special state agency. A
summary of the regulatory process in each model state exa-
mined by Robertshaw et al. (19911 includes the following con-
CeTms:

Iy Land protection and management (including coastal
lands, wetlands. public lands. and land-use planning:

2} Water resource protection (including water quality, water
management, and {evee construction); and

3y Biological resource protection.

Part 2. Aquaculture Permitting
Within the Federal Statutory
Framework

Aquacuhure is repulated in varying degrees within the
states. Federal nepulation further adds to the framewark wi-
thin which the aguaculiurist will operate. This section is
designed 1o provide the reader with a look at the various fed-
eral agencies involved in the permitting process and with a
brief description of the jurisdictional parameters of those
APENCICS.

It is important 10 note that some aguaculture activities will
not require permitting; however, the aquaculturist should be-
come familiar with the overall regulatory framework of agua-
culture within a particular state and vigorously attempt to
camply with all related laws.

The information contained herein is intended as a mere
guide to permitting agencics. and it is not intended to sup-
plant the need for legal counsel, where required.

Environmental Protection Agency

The Environmental Protection Agency (EPA) is charged
with ensuring the protection of the nation’s water and air qual-
ity. which includes the prevention of adverse impacts ro fish
and wildlife resources and the public health in general. EPA
has responsibility for issuing National Pollution Elimination
Discharge Systern (NPDES) permits. EPA also regulates pes-
ticide usc and application through registration and the estah-
Hishment of wlerance levels. Aquaculturists should become
fammiliar with the various tolerance levels of any pestcide to
be uscd. (See Federal Insecticide. Fungicide, and Rodenti-
cide Act, 7 USC.. Section 136).

Food and Drug Administration

The U.S. Food and Drug Administration (FDA) is respon-
sible for approving and regulating drugs that may be used
in aquaculture operations (Federal Food, Drug and Cosmet-
ic Act. 21 USC 301 ct seq).

Note also that drugs do not include pesticides, which are
regutated by the EPA.

Drugs used 1o treal discases and parasite infections must
be approved. and then they must be approved for aquacui-
tre operations, including dosage.

The aguaculurist must follow instructions for cach drug
{t be in comphiance with the law). For example. one drug.
tricaine methanesulfonate, can be used to immobilize during
transport, certain fish intended for food. However. the drug
should not be used within 21 days of harvesting the fish for
food.

Fish and Wildlife Service (FWS)

The US. Fish and Wildlife Service (FWS). under the
Department of the [nterior, is responsible for cnsuring the
protection and proper management of wildlife, including fish.
The FWS regulates and permits international and interstale
import and expoert of fish and wildlife. Shipments of wildlite
must enter and leave the United States only through ports
designated by the FWS (see 50 CFR 10-24).

The FWS is also a commenting agency under the Fish and
Wildlife Coordination Act. reviewing. commenting, and mak-
ing recommendations on such things as propnsed alterations
to any water body by the federal government and the effect
on fish and wildlife under protection by the FWS.

According to the FWS, it is the intent of the FWS to build
a strong and mutually beneficial relationship with the pri-
vate aquaculture industry, and to the extent possible, make
its scientific and technical resources available 10 further the
development of private aquaculture.

Part 3. Potential Legal Issues
Affecting Aquaculture
In a DMCA

Since every site will have its own peculiar set of circum-
stances. i1 is impossible to do much more than provide a guide
to the broad contours of the most important questiens that
may come up under the law of the states in which contain-
ment aquaculure is most likely 10 occur—the model states
examined by Robertshaw et al. (1991).

The primary reason for identifying potential legal issues
is for planning purposes. To the exient possible. participants
in aguaculture within a DMCA should anticipate problem
areas and 1y to address these arcas of concern in the legal
documents and agreements they draft to set up the project.

In other words, the issues “flagged™ in this section should
be addressed in the documents that are drafied to sct up, oper-
ate, and regulate an aquaculture venture on a DMCA. to the
extent that is possible. The following section is an issue by
issuc discussion of some of the most important legal ques-
tions that will be raised.

Chemical Suitability and
Soil Testing Issues

Hypothetical ways the issue might come up: If a scafood
consumer becomes il afier eating seafood produced on a Con-

taminant Arca Aquaculiure site, that consumer might raise
the argument that the CE failed to screen the site, although



it actively promoted the site as suitable for the production
of food for human consumnption.

Although mast dredged material does not contain elevated
concentrations of chemtcal contaminants, contaminants may
be found in some aguatic sediments, especially fine-graincd,
organic materials {Tatem 1990).

Obvicusly, where the results of tests show any indications
that the site will not he suitable for production of a high qual-
ity crop that can be sold for 2 profit, then there is no nced
to continue testing, and the site should be ruled out at that
stage in the process. For example. any sediments that are
found to be toxic to laboratory test animals will not be suita-
ble for aquaculture production of a crop for human consump-
tion (Tatern 1990). Testing requirements apply to the
sediments in the containment area and the dredged material
to be added later.

Participants in a CAAP should be able to determine early
in the site-setection process whether a site will be suitable
for containment area aquaculiure. However, answers to fac-
tual questions do not necessarily furnish answers 10 the legal
questions raised by the prospect of conducting aquaculture-—
that is, production of food for human consumption, on a site
used for the disposal of dredged material.

The difficulty is that compliance with Tatem’s (1990}
recommendations may not prevent the emergence later in the
project of troublesome legal questions. For example, if some
kind of toxic “hot spot”™ should emerge onsite, and harmful
contaminants then damage the aquaculturist’s crop, will the
party responsible for sediment testing be liable under a the-
ory of legal fault for having failed to prevent this from hap-
pening’?

It is unlikely that a contaminated product would ever reach
& consumer: even so, if a consumer suffers an adverse reac-
tion from eating the contaminated product, would the con-
sumer have a cause of action? What difference would it make
if the aquaculturist had been involved in deciding which tests
should be conducted, and had paid for part of them?

Standard of care: First, there are no national criteria for
labeling a sediment as chemically contamninated (Tatem 1990).
Additionally, the soil samples taken from the targe land areas
involved in DMCA's may be “spotty” in nature.

Given these limitations and the other concemns raised by
Tatem, what amount of testing and what sequence of testing
will be legally sufficient to avoid liability for legal fault? Com-
pliance with the state of the art in soil testing should put the
testing party in the best possible legal position.

The seil testing question is further complicated by the fact
that these twe functions (disposal of dredged material and
operation of an aquaculure facility) do not normally take
place on the same piece of property. To help determine what
test might be required when the two functions ceincide, the
potential aquaculturist should ask the following questions:
What types of soil tests are usually done for each of these
functions when they take place on different parcels of land?
What addntional testing might be required when the two func-
tions take place on a single parcel of land?

When 2n aquaculturist intends to site an aquaculture oper-

ation on a given parcel of land, what types of soil estings
or other investigations does he engage in to assure himseif
that the site is. in fact, chernically suitable for aguacuhure?
One primary concern is whether soil has been contaminated
by pesticide wse on or near it. The land-use history of the
parcel of real estate would be examined to determine “whether
rOW CFOpS Were ever grown on or adjacent to the sike being
considered” (Wellborn 1988). If that investigation gives the
aquaculiurist a reason to believe that pesticides were used
on that property, then testing to be sure that pesticide residues
in the seil do not exceed acceptable limits. Thus, the aqua-
culturist in the non-DMCA situation will be accustomed 10
conducting # background investigation into the land-use his-
tory of the property and adjacent property, and to conduct-
ing 2 soil test in the event the s0il may have been contaminated
with pesticide residues,

Likewise, what soil testing does the Corps engage in when
it is citing a new dredged material containment area? The
Corps usually does little in the way of sediment testing when
disposing of dredged material in upland siles when nv agqua-
culture is involved. Although practices may vary district by
district, in the absence of a research or experimental use, little
or no Iesting custormarily takes place since no ather surface
uscs of the DMCA are contemplated.

Because the dredged material disposal function may be a
source of contamination to the aquaculture function, care with
soil testing becornes more crucial and the standard of care
higher, because food for human consurnption is involved.

For example, one ground for climinaiion of a potential
CAAP site is the existence of activities such as crop dusting,
ail and gas cxtraction, or industrial use on a site adjacent
to a potential site.

According 10 Tatem (1990}, the approximate cost of con-
ducting the tests that are “highly recommended™ is $11,400.
That amount of money would pay for the following chernical
parameters or tests: particle size, miscellaneous parameters,
and mysid shrimp bicassay. Moreover, sotne tests labeled “op-
tional™ may tum out to be necessary and that could add as
much as $21,750 to the bill for sedumnent testing (Tatem 1990).

Involved parties will be held to a higher standard of care
when dredged material is going 10 be involved in the produc-
tion of food for human consumption than when no aqua-
culture is involved.

Misrepresentation or Fraud

Hypothetical ways the issue might come up: If affirma-
tive representations were made to the aquaculturist that the
proposed site was *‘chemically suitable for aquacubture,” and,
after a significant financial investment, the site turmed out
to be chemically unsuitable, the aquaculturist might sue to
recover his investment.

According to the eminent negligence scholar Prosser (see
Keeton 1984}, to establish a claim under this theory, one
would have to prove the following elements:

1. There was a false representation, usually of material fact;

2. The maker of the representation knew or believed that



the representation was false, or lacked a sufficient basis of
information 1 make that representation:

3. The maker of the representation intended to induce the
agquaculturist to act or refrain from acting in reliance upon
the representation;

4. The aquaculturist justifiably relied upon the represen-
tation in acting or refraiming from acting; and

5. The aquaculturist was damaged as & result of such reli-
ance (Kegton 1984).

Waste by the Tenant or Easement-Holder

Hypothetical ways the issue might come up; The argu-
ment that the tenant is guilty of “wastc™” may arisc when the
tenant does or doesn’t do something he is ohligated to do.
and thereby reduces the value of the property for the owner.
The doctrine of “waste™ is a legal theory used by the owner
of the praperty 1o argue that the tenant or easement-holder
is letting the property value decline. The hypothetical facts
that may give rise 10 a claim like this include a siation where
the aguaculturist abandons the site or somehow fails to ful-
fiil its maintenance obligations and the property is devalued
in some significant way.

Standard of care: The tenant 15 under a duty not to des-
troy. misuse, alter, or neglect that property. The person 1o
whom this duty is owed is the property owner, who gets the
property back after the lease expires. The doctrine of “waste™
may furnish the owner of the site with a cause of action un-
der which he sues the tenant in order to {1) stop the activity
that he believes constitutes waste (by way of an injunction).
or (2) get damages to compensale him after the fact for the
reduced value of the property or the cost of repairs.

Here, as with other Tegal theories of liability, the specific
legal definition of waste varies {rom state to state. However.
the gereral idca is the same: A person rightfully in posses-
ston of the property but who does net have full title to the
property is under a duty to the property's owner not to un-
reasonably or improperly wvse or abuse the property. In some
states, waste is defined by statute; in other states. the courts.
rather than the legisiature, have fashioned a definition of
Waste.

Generally, courts distinguish between two calegories of
waste. The first, known as voluatery or commissive waste,
entails some deliberate or voluntary destructive act on the
part of the tenant, such as pulling down a building or remov-
ing fixtures from the property. The second category of waste,
known as permissive waste, focuscs on the tenant’s failure
to act. rather than his voluntary action. Permissive waste is
the tenant’s failure to exercise ordinary care to preserve and
protect the estate. such as allowing structures to rot, In other
words. permissive waste cntails some omission or neglect on
the part of the tenant. Some states go further than just distin-
guishing hetween the two kinds of waste—they treat volun-
tary wasi¢ as a more serious offense and accordingly require
by statute that the persons guilty of voluntary wasw pay dou-
ble or iriple damages.

An aquaculturist, as the lessee of the site, may be subject

to this type of liability in situations fike those noted above,
particularly with respect to the maintenance of the levees and
the drainsharvest structures that had been tailored by the
Corps to meet the special needs of the aguaculturisi. Thus,
were the tenant in possession to sbandon the premises and
leave the property unprotected or uninsured (in violation of
an obligation to do so}, the landowner may have a cavse of
action against that tenant for waste. Furthennore, in states
with waste statutes containing double or treble dumage pro-
visions. the tenant may find himself liable for double or tre-
ble damages.

In terms of remedies. the plaintiff may seek an injunction
to prevent commission of waste in certain cases. This may
occur where damages arc an imperfect remedy. or where the
nature of the injury is such that a preventive remedy is in-
dispensable and should be permanent. However, in general,
if meney damages will adequately and fully compensate the
plaintiftf, then damages may be the remedy, the precise meas-
ure of which witl be determined under state law.

Private Nuisance

Hypothetical ways the issue mighi come up: The private
nuisance issue might arise where the owner of property ad-
jacent to or near the site complains that an activity on the
site canstitutes a nuisance. (This discussion is concerned with
private nuisance. as opposed to public nuisance or artractive
nuisance. Because most sites will be located in undeveloped
areas, often near industrial areas, it is unlikely that the at-
tractive nuisance issue will come up. Discussion of the ap-
plication of the attractive nuisance doctrine is, thercfore, not
included heremn.)

For example, the neighboring landewner may complain
about the following:

* Flooding;

® Destruction of crops (for example, the aquaculturist lets
chemicals wash onto adjoining properiy);

® Polltion of a stream from which both properties 1ake
water; or

* Poilution of an underground water supply.

General principles of liability: The adjoining landowner
may sue the aquaculturist (and in some circumstances the
Corps and/or the landowner as well} secking damages for pri-
vate nuisance. The argument might be that the conduct of
the aquaculturist interfered with his rights to use and enjoy
his own land. However, the landowner will not be able 10
hold the aquaculturist fiable for damages unless the interfer-
ence complained of is “"substantial and unreasonable, and such -
as would be offensive or inconvenient to the normal person.”
In other words, the interference has to constitute something
mote than “the petty annoyances and disturbances of every-
day life” (Keeton 1984).

The actual legal test for nuisance liability varies from state
to state. However, in gencral, in order to recover damages
under the “private nuisance™ theory of liability, the landowner
who sues must prove the foliowing four elements:

(1) The defendant acted with the intent of interfering with



the use and emoyvment of the land by those entitled to that use:

(2) There was some interference with the use and enjoy-
ment of the land of the kind intended, although the amoum
and extent of that interference may not have been anticipated
or intended;

{3) The interference that resulted and the physical barm,
if any, from that interference proved to be substantial .. .| This]
requirement is to satisty the need for a showing that the land
is reduced in value because of the defendant's conduct;

(4) The interference that came about under such circum-
stances was of such a nature, duration, of amount as to con-
stitute unreasonable interference with the use and enjoyment
of the land. " This...means that the interference [rather than
the conduct] must be unreasonable...” (Prosser, cited in Kee-
ton 1984}

The six mode! statcs discussed by Robertshaw et al. (199D
tend to follow the above rules. This nvisance theory is one
of several theories of liability that coutts have used to hold
polluters liable. In cases where polluters have allowed harmful
liquids o escape and pollute soil and water, both underground
and surface, courts have used nuisance, negligence, strice lia-
bility, trespass, and some theory concerning water or ripari-
an rights to pure water in order to hold the polluter legally
respomnsible.

Also, the release of contaminants into a common water sup-
ply may result in civil liability for the person or entity wha
lets those materials escape.

A landowner who succeeds in a nuisance action may se-
cure two different kinds of relief. First, he may be entitled
io equitzble relief (that is, an injunction preventing the aqua-
culturist from engaging further in the offensive activity) where
the darnage is ongoing. Secand, the landowner may be enti-
tled to damages to compensate him for losses directly at-
tributable to the offensive conduct. The precise relief avatlable
depends on the law of the state where the CAAP is located.

Contractual Issues

Hypothetical ways the issue might come up: Aquacul-
turists will have in place service contracts on their major
pieces of equipment and may engage contractors to harvest
the crop. In addition, there will be various ather contracts
in place, such as land leases, cascment, equipment leases,
and operating agreements.

In the preceding sections, several types of tort liabitity have
been discussed. If the person suing and the targe: of that suit
are both parties to a contract, there may be contractual lia-
hility as well as tort liability. Contractual liability may arise
when the parties undertake obligations or make promises to
dao specific things in the future, then unjustifiably fail to do
so, and that failure causes a compensable loss. Thus, in some
situations, an injured party may file both a tort claim and
a contract claim arising out of the same transaction or oc-
currence.

The general principles of contract law vary from state to
state. Contract law is ofien more complex than the tort issves
discussed previously, but the elements of proof are roughly

parailel 1o those m 4 tort claim. An injored party must prove
the extstence of a valid contract between the parties; the other
party’s failure to fulfifl nne of the important duties undertaken
in that contract; a significant causal link that connects the
failure with the damage the injured party complains about:
and the
existence of damages that the law views as compensable.

In general, at least three interests are involved in contrac-
tal claims, and they all center around the contract iself. The
first interest courts protect is the “expectation” intcrest. "“The
legal system protects the expectations that have been induced
by the making of a promise by attempting to place the in-
jured promisee in the position he would have been in had
the promise been performed.” The second interest courts at-
tempt to protect is the “reliance’ interest. Parties to whom
promises are made should have the right to rely on those
promises when they change their positions in reliance on that
promise to their own detriment. The third interest protected
is the restitution interest. Parties who breach contracts will
net be permitted to reap benefits from doing so—the law re-
quires them “to surrender the unjust enrichment (gain) and
1o restare the injured promisee to his position prior to the
making of the promise.”

1t is difficult 1o generalize further about how a contractual
claim might tum out; any contractual claims that arise wil
depend on the language of the particular contract on which
the person sues, In addition to the variations in a given com-
mercial contract. and the variations in contractual interpre-
tation that exist from state to state, the remedies for contractual
claims vary as well according to the contract itself and ap-
plicable state law. For example, in some circumstinces, a
party may seek to rescind or set aside the contract. In other
circumstances, a party may seek damages to compensate that
persen for the breach by the other party.

“Joint Venture” Vicarious Liability

Hypothetical ways the issue might vome up: These is one
practical reason the issue may come up {although the argu-
ment jself may not be that strong)}—the Corps is perceived
as a "‘deep pocket.”

The joint venture theory of hability is a category of vicari-
ous responsibility (i.e., holding someone else liable for an
act committed by another). The idea is that a joint venture
is a kind of temporary partncrship where it makes sense to
treat the participants as vou would treat partners. On the one
hand, a partnership constitutes “a more or less permanent
business arrangement, ¢reating a mutual agency between the
partners for the purpose of carrying on some general busi-
ness, so that the acts of one are to be charged against another.”
On the other hand, a joiat venture lasts for a shorter period
of time and has a more limited purpose than a partaership.
It is generally considered “an undertaking to carry out & small
number of acts or objectives” in which each member of the
joint venture has “an equal voice in directing the conduct of
the enterprise™ (Prosser, cited in Keeton 1984),

Although the precise legal test to determine whether a joint



venture exists varies from state to state, courts look at some
combination of the following factors to decide:

* Did both parties contribute money. property, effort,
knowledge, skill, or other assets to a cormmon undertaking?

* Did both partics have a joint property interest in the ven-
ture’s subject matter?

* Did bath parties have a fight of mutal control or manage-
ment of the enterprise?

* Did both parties expect 1o make profits and have a right
to share in the profits?

« Did bath parties agree to share m any losses?

In most states, “ves™” answers to the above questions would
translate into a finding that the Corps would be vicariously
liable for the acts of the aguaculturist.

However, it is unlikely that most counts would find the
Corps and the aquacultorist joint venwrers for several rea-
sons. First, a court would be hard-pressed ta find a “right
of munsal control,” where sole responsibitity for the premises
shifts from the aquaculturist to the Corps and back again
without the two ever sharing custody or control of the site.
This is true even in emergency circumstances where provi-
sions are made for emergency use of the disposal area in the
event of natural disasters, such as 2 hurricane. Second, it is
difficult to see how, as a practical matter, the Corps and the
aguaculturist could be said to be involved in a “common un-
dentaking.” where their respective goals and vses of the sub-
ject property are different.

Third, if the documents are carcfully dratted. the Corps’
fortunes will not be tied to the fortunes of the aguaculturist.
There should be no sharing of profits of the aquaculiurist,
and no expectation that the Corps will share in his losses
either.

Furthermore, althuugh both parties have a property interest
in the site. it is not a “joint™ property interest in the com-
mon seose of the word—they both exist simultaneously; but
the Corps” easement and the aquacuitunist's lease arc separate
and distinct interests. Having said this, it is still possible that
a court may rule that the Corps was vicariously liable for
the acts of the aquaculturists, since the question would be
onc of first impression, never hefore decided by cowerts.

Legal Defenses
Governmenial Immunity

The doctrine of governmental immunity provides general-
ty that the federal government is “"not amenable to actions
in tost except in cases in which they have consented to be
sued.” In other words, the Corps will argue that no recovery
in damages ar otherwise can be had from it, even if the per-
son suing proves that the Corps was negligent.

There are two separate categories of governmental immu-
nity and, therefore, two distinct legal theories oa which the
Corps may base its argument that it is immune from suit.
First, the Corps will argue that the Federal Tort Claims Act
(FrCA) provides immunity for any federal agency exercising
a discretionary function. Second, depending on the factual

context, the Corps may argue that it was engaged in a flood-
control pruject, and the government enjoys statutory iminu-
nity for damages causcd by floods or floodwaters,

In addition to these immiunity arguments, the Corps may
raise a third argument. The Corps will try 10 enforce any
“hold harmleys™ agreements that are included in its contracts
or agreements with the aguaculturist or its easement from
the landowner. In other words, in situations where parties
contracting with the Corps agree in writing o “hold™ the
Corps “harmless” from liability for certain activities and
catcgorics of functions, the Carps will try to enforce those
“hold harmiess’ agreements.

“Discretionary Function” Immunity Under
The Federal Tort Claims Act

The first broad category of sovercign immunity is based
on an exceplion to the federal government’s waiver of sover-
eign immunity with respect to tort claims (that is, its con-
sent to be sued like any other person). The general idea is
that the United States permits itself to be sued for monetary
damages tor loss of property when the loss is caused by the
“negligent or wrongful act or omission of any employee of
the Government while acting within the scope of his office
or employment.”” Huwever, there is an exception to this waiver
of immunity. The United States does not waive its immunity
for a class of claims that arise out of “the exercise or perfor-
mance or the failure to exercise or perform a discretionary
function or duty on the part of a federal agency or an em-
ptovee of the Government, whether ar not the discretion in-
volved be abused”” Congress intended, in enacting this
section, to waive immunity for “‘ordinary common law torts™
and te retain immunity for “acts of a governmental nature
or function.”

Statutory Immunity for Flood Control Projects

A second type of sovereign immunity is based on a differ-
ent federal statute, one dealing with flood control projects,
which provides that “‘no liability of any kind shall attach to
or rest upon the United States for any damage from or by
floods or floodwaters at any place....” The intent of the
drafters of the statute “was to keep the government entirely
free from liability when floods occur, despite attempted con-
trol by federal flood control projects.” The statuie’s purpose
is to provide assurance to the government of “absolute im-
munity for flood control projects so that Congress can safe-
ly appropriate the vast sums of money necessary.. without
fear of further expense should any project itself result in flood-
ing.”” One of the central issues that federal courts focus on
with respect to this type of immunity is the scope of the terms
“flood™ and “floodwaters,” which, in turn, determines the
scope of governmental immunity.

Enforceability of “Hold Harmless” Agreements
In Easements and Operating Agreements

A hold harmless provision contains language in which one



party agrecs to "hold™ another party “harmless™ from Ha-
bility for damages for certain activities or events. Often Corps
districts include a “hold harmiess™ provision in their stan-
dard Easemeni for the Disposal of Dredged Material. For
example, the Baltimore District of the Corps of Engineers
includes the tollowing provision in its standard “Spoil Dis-
posal Easervent™:

The GRANTOR [that is, the landowner ] docs here-
by expressly and fully release the United States of
America [acting through the Corps of Engineers), its
officers, agents, servants and contractors, from liabili-
ty for any and all damages done or caused to be done
and from any claim or demand whatsoever or injuries
suffered by or done o the said premises by reason of
the deposit of such spoil or other material, excepting
damages or injuries due o the fault or negligence of
the Government or its conlractors.

In general. the purpose of a hold harmless agreement is
tu shift risk by contract from one party (on whom it legally
rests) to another parly. Thus, the laher party agrees in writ-
ing to assume liability inherent in a situation, and thus relieve
the other party of responsibihity.

When the Corps’ own negligence is in issue. most states
require that the Corps clearly and unequivocally express its
intent to indemnify for its own negligence.

Other Defenses Available to the CE in Tort Actions

When the Corps of Engineers is sued, as any other liti-
gant, it has certain defenses it can raise in 1o actions that
bar the plainiiff's recovery in damages complelely, or reduce
the amount of those damages. The full range of defenses avail-
able, as well as the prectse vaniations in statutory or judiciatly-
created requircmients, vary from state to state. Even so, the
most frequently raised defenses—comparative or conlribi-
rory negligence and assumption of risk—are discussed brief-
ly. For a full explanation of ali possible counterarguments
available, consuit an attorney.

Both defenses focus on the conduct of the party suing. With
comparative or contributory negligence, if the person suing
was also negligent, and il that negligence contributed to the
injuries that person is claiming, then his measure of damages
may be affectzd, and. in some states, his very right to recover.
Contributory negligence can bar recovery completely; the
comparative negligence doctrine is not as harsh. Most states
have by now adopted a rle of comparative fault or compara-
tive negligence, either by statute or by judicial decision, Com-
parative negligence cntails looking at the conduct of the
plaintiff, seeing whether plaintiff's own neglipence contribut-
ed to his accident or injuries, assessing the plaintiff's proper-
tionate share of fault, and reducing the plaintiff's damages
verdict by that proportion.

There are two main forms that comparative fault doctrines
take. First, as in Louisiana, Florida, and the majority of
states, & so-called “pure” comparative negligence doctrine
exists in which “a plaintiff’s contributory negligence does not
operate (o bar his recovery, but does serve to reduce his

damages i proportion to his fault.” Lowmisiana's comparative
negligence law is a creature of statute, white Floridas com-
paralive negligenve law was fashioned by its courts. The se-
cond type of comparative neghgence doctrine 1s called the
“modified or “30%° " system, under which a plaintiffs con-
tributory neglipence does not bar recovery so long as it re-
mains below a specified proportion of the total fault.
Assumption of risk again focuses on the conduct of the party
filing suit. That person cannot have knowingly and intention-
ally exposed itself 0 known dangers or hazards—in other
words, plaintift may not recover where be has “assumed the
risk™ of the precise type ot harny which he soffered.

Part 4. User Documents and
Drafting Checklists

This section is designed as a guide 10 documents and pro-
visions for persons contemplating becoming involved in &
DMCA aquaculture operation. This section will cover the fol-
lowing four hypothetical-fact situations that are the mnst likely
scenarios for 4 DMCA aguaculture operauen:

= Where the underlving real estate is privately owned
(Figure 1y;

* Where the underlying real estate is owned by the state
(Figure 23;

® Where the underlying real estate is owned by the federal
government, and the Corps of Engineers is the entity ad-
ministering it (Figure 3); and

* Where the underiying real estawe is owned by the federal
government and administered by some federal agency other
than the Corps of Engineers (Figure 4).

This section focuses on the legal and operational issues that
should be cavered n the documents used to cstablish the le-
gal relationships among the parties. The purpose s two-fold.
First. the information herein includes a checklist of the is-
sues that should be discussed during negotiations and/or in-
cluded in the documents. and the obligations and
responsibilities peculiar to the coincidence of aguaculture and
dredged material disposal—beyond those contained in the con-
ventional aquaculture lease and disposal casement—that
should be inciuded in the documents. Additionally, this sec-
tion suggests the types of documents that should be generat-
ed in each of the four facmal hypothetical situations in order
to establish the legal relationships among the various parties
10 the operation. This section should, then. provide an over-
view of the documents typically nceded in order to get 2
project underway. and what provisions should or may be in-
cluded in those documenis.

How responsibilitics and obligations will ultimately be al-
located is a site-specific proposition —the exigencies, practi-
calities, and tegal constraints of 2 given site will dictate the
ultimate outcome of the negotiations, Since no two sites will
be alike, no two sets of documents will be alike. Thus, it is
not realistic to present sample documents as “definitive” user
documents. Howgver, it is possible to identify and highlight,
by means of sample documents and document checklists, the



mportian ﬁ‘lﬂllt‘r!\ hat showld e conge red i e documents,
thg types of documents necded 1o st up the legal relation-
ships among the partics, and

> atnl allovation of rishs m an eguita-
hle tashion,

Substantive Provisions

This section discusses how the documerits for 3 DMCA
aquaculture aperation mipht be ditferent or more complicat:
ed when compured (0 a straightforward aguacultare Jease or
u Iypicid vasement for the drspesal of dredped material.

The parties negotialing o containment ares ayuaculture
oprrabion should consider mchidmg n the documents set-
ting up the venture provisions Alovating the tollimang vbli
gdlns:

* Responsibility (or the segcur iy of the s

® Site suitbitity HIVEstigahive responsaihidities, sl as sedi-
ment testing and stikdy of Land gse hsior v,owith speailic pride
lines vn what festing should be done when, as well as whe
will be fmanciadly tespimsible g eats et

* Seauning and manlaoninog nsucice on the sile and
CyuipmIcnr,

¢ Comvtruction and tunntenance of levees, water mtake
structures, drun sIructieres, roads on Jevees, and acvess roads
to st

* Construction and mnintenanee of an on site oy,

® Indemnity on Chold haemibess™ proviswns,

* Drvision ol responsibility foe sceurig permnts and veosor
dinztion of the acyuisition of the necessary stde, tederat, and
local permits for both the aquacaliure operaton and the
dredped materisl disposal operstion,

® Provisions desenbing acoess tor cach party i the evem
of emergency, such as o hurneane, mwchsding the Corps’ agree.
meal 0 use s best ellorts o avokd disposing of dredged
mateeial durning the grmving cvole of the aguacobtunsg, ey
cepl in exreme emerpeneics.

* Responsababity fim ecturming the sete o an wgoeed -upon
condition at the termunation of the Corps” easement andsor
the wquacullurist's Jease; and

* Arbitration provision 1o govern disputes that nugy arise
during the operation of the project.

Required Documents

Figures 1. 2.3, and 4 depict schematically the docaments
needed o the four fact sifuations that are tikely to exist for
a DMCA project. As Figures 1 und 2 illustrate, the most likely
fact situation (where the land o privately owned or state-
owned) will require three documents aaong the three par-
ties: (1) an easement front the landowner to the Corps: ()
a lease from the landowner tor the agquacultunst; and (3} some
form of operating agreement or coordination document be-
tween the Corps and the aquaculturigt. in arder to ijrdimtc
the disposal of dredged muaterial with the operation of the
aguaculture facility. In these fact situabons {Figure 1 and
Figure 2), the casement may lovk like thc_ sample casements
in attached Appendix A. Where the land is privately owned,

10

wiate-owned. or owaed by the local sponsor, the easement in
{avor of the Corps will lovk the same as the Corps” usval
cascment for the Disposal of Dredged Material —the involve-
ment of the aguacultunst and the aquaculture surface use
should make no difference in the way the casement is draft-
ed. Whelher aquaculture is involved or not, the Corps needs
the kepal right 10 dispese of dredged mate rial on the site and
tor take other measures hecessary (o create and maintain an
upland DMCA. The sample casements in Appendix A are
of the type usually used to give the Corps the legal rights
and uccess it needs o dispose of dredged material in a DMCA
on the propenty of another. Prabably, under all circumstances,
the Corps will want its dredged material disposal rights to
be superior 1o the aquaculturist’s rights. the aquaculourist’s
lease, und any other estates in that property must be subject
to the Corps” disposal rights. For this reason, it is not legally
necessary for the Easement for Dredged Material Disposal
hetween the Jundowner and the Corps to ¢ven mention the
ayuacuiture surface use. While it is cedainly fine to state in
the casement that the Corps’ access rights are superior to the
aquaculturists, it is pot necessary as tong as the lease so
states,

The following is a4 more detailed discussion of the docu-
ments that will be needed to establish a DMUCA project and
to define and allocate the rights and obligations of the par-
ek, Freguent reference to Figures | through 4 will be made
to facihtate explanation of the parties’ rights and obligations.,

(1) Where the real estate is privately owned:

There will be ot minimum three entities involved in this
scenario: the fandawner, the aquaculturist, and the Corps.
Fhe most likely factual situation that will exist is llustrated
in Figure 1. At least three documents are recommended, and
these ducutnents would diagram the relationships among the
three parties to the apreement as follows:

First, the Carps should negotiate an easement from the lan-
downer granting the right to dispose of dredged material on
the underlying premises on particular terms. Second, the
aquaculturist should negotiate with the landowner a Jease that
is made expressly subject to the Corps’ disposal easement
{1 other words, the Corps® right is prior to and superior to
the aquacultusist’s tights). Third, to ensure the enforceabili-
1y of the Corps’ rights as to the aquaculturise, there should
be some sort of operating agreement or other writien docu-
ment outlining the various relationships. A third document
is recommended so the Corps and the aquaculturist with have
their cights reduced to a writing that is enforceable between-
each other, should disputes arise between them.

Stight variations in state property law may necessitale some-
what differcnt agreements, and the formalities of execution,
recordation, and priority will vary from state to state. Thus,
when the parties reach the drafting stage, it is essential that
a quatified lawyer be employed to draft and review the agree-
ments. In addition, the parties may want some sort of prelimi-
nary agreement fairly early in the site selection process. This
agreement should outtine which entity has what preliminary
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first. Thcenablindcgislati<inreaiingthep<iraii h<irityir
navigatiodistrictandallowingit toleasgropertynusilso
givetheentitysufficien Jybroadpowerso includ¢heleas-
ingofi spropr y toprivateconcernfortheaquacultusair-
faceuseeitherexpresslyr by implication.

Oftenthis <villn<ipresena practicaproblempecause
theportaut.horitrequentlyill alatrethelocalipon~or
ofthcdredgingrojecandhuschargeasi hresponsibility
forsecurindjsposspactrCorpsdredgingojectshus,
their interestawill beidentical,and theportauth<irityor navi-
gatiordistricwill be mvolveffomthcbeginnirig the
searclbr suitabléredgehaterialisposapacendhe

niastcplarwill beconsultegalv On.

A thirdandinaWwayhathepictursscomplicatsd
stat@rlocabwnershgithepropertysthathdeasenay
havéocomplyithadditionataterlocahquacuftueslse
lawSSuchawaayr poSertaiastrictiarhderms
that sucha lease may contain.

If theseequiremeatenotcheckeddsatisfiedhe

lease may not be enforceable.

<iriinv restrictions it husalready agreedto. In other words.
if hc C<irpswants to disposef dredgedTlatcriahere,ii
certainlycan suhlect to applicablperm requirements.

H<twcver, In the second Situationv here the properry is
underhcjuris<tiction of somedthefederahgencysed-igure
al the C<srpsrr<ay still wantlotr> lo securedisposalspace
usingcontainment areaaquacultur&hisissuenawerywell
ciinieup in coas.tel areaswherecompetitiorfor landuseis
hc fiercest. Fcir exaniple. the Corps may find thati wan a
to put a c<intainrnentarea <inland that is part of a miiitary
hase or a Coast tauard stalion.

If this is the case, then the docunients needed to secure
the right I<i use the federal land for the disposal of dredged
material and the cc<OrdIna ecaquacul u e function will he
di ferenl. As Figure 4 illustrates.insteadf aneasementrom
ii private iidivid<ial, the Corps «ill securean interagency
agree<rienor interdepartrnental agreenien .

>'ith respect to the substanriveprovisions that the abo~e
diicui»en s should contain. wheretheCorps is the landown-
er.languagein the leaseshouldrcservaightsto disposeif
dredgedmateria} and inainlain the legal superiori y of those
rightsvis-a-visthe rightsoftheaquaculturigip<vevedn
theorhersituatiori. wheretheCorpshastodealwithanother
federalagency.the situa ioniscloserto heoriginalsitua-
tion, where the Corpssecurefromthe federahgen-
cy~»ndownehe righrsit wantforthedisposalfdredged
materiafiridin thosenegotiau@esuréseSuperiority
ofthoseightsovertherighteftheaquaculturist.
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Figure I.
WhereLandls Privatel{Owned:

Documentscommendedor establishment a Containmefstea Aquaculturé@roject

|. Easemenfor disposal of dredgedmaterial
2. Leaseto aquaculturist subject to Corps Disposal Easemcnt!
3. Operatingagreeme~t or other coordinationdocument!

Rote:Preliminanagreementgayprecedadoptiorof theséinal documentseducinghepartiesagreemenid writing,



Figure 2.
Wherd_ands OwnedbytheStateor a LocaSponsor:

Documentscommendéat establish nerith ContainmefiteaAquacultureroject

|. f:asementfor titsposal of dredged ma erial
Lease v aquaculturist [suhlect to t.orps i>isposal Easement!
3. Operating agrcenlentor other coordination Atcutnen !
Wherethestateisthe owneiof theland,statdaw shoulchereviewetb seavhetheanylawsexistgoverningheleasing
ot s a e-ownedandsfor aquaculturepurposes.Wherethe !ocal sponsoris the owner of the property.any leasesor easements

must fall with>nthe entity's scopeof authority in the deed, enahhnglegislation, or charter.

Note:prehmtnanagreerncntaayprecedadoptiomnf thesdtnaldocumenteducinghepartiesagreernetib wri ing
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Figure 3.
IA’herthe Land Is FederaHPwnedandthe Corpsls the AgencyAdministeririg

Documentscommendedor establishmentf a Containmeftea Aquacultur@roject

Aquaculturist Corps

|. LeaséfromCorpgo aquaculturisiatmayalsocontaiprovisionssto operations.



Figure 4.

Wherdéandkd-ederallyOwneaktdheAgenddtttinisterittglt IsSNotTheCorps:
Documemescommendeikstablishmaiist ContainménéaAquacultuiReoject

1 Easemenbr somecombinatiomf interagencggreemertr pertnitallowingthe Corpsto usethe propertyfor the
disposaJdof dredged material

2. Leaseto aquaculturist sublectto Corps' disposal rights!

3. Operatingagreementor othercoordinatiomlocument!

>motegdreliminaryagreementsayprecedadoptiornf thesdtnatdocumentseducinghepartiesagreemenbwriting.
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1. SAMPLE SPOIL DISPOSE. EASEIK'T:
BALTIMORE  DISTRICT

This ea~ement deed made this day of be v een
Grantor, and County, a potitical subdivision of thc Grantee.
Witnessc h:
WHEREAS. cons ruction of the

WHEREAS, such authorization is sublect to the condition that local in crests furnish free of cost to the Unit-
ed Statesnecessaryrights-of-wayand suitable spoil disposaleasetiientdor he ,and hold and savethe
United Statesfree from damagesdue to construction exceptdamagesiue to the fault or
negligenceof the Governmentor its contractors: and

WHEREAS, by agreemen da ed County agreedto furnish. free ol costto the
United States,necessaryrights-of-wayand suitable spoil disposalareas

WHEREAS, the Grantor is the owner in feesimple of a tractof land situatedin the

Election District, County, BEING all that tract or parcel of land which by a
Deed dated and recorded amongthe land recordsof County, at
Deed Book Vol. was conveyedby to the said Grantor.

AND WHEREASthe Granteelesirego acquireaninteresin thc saidtractof landso theUnitedStatesnightusea
portionof it forthe purposef depositingpoilfromdredgingperauonandotherusesncidentaheretavhichsaidportion
ot saicabovdescribegarcebdf landis delineatezh Schedul®\" attachelgeret@andnada parhereof.

NO>' THEREFORE. in considerationof the sum of One Dollar $1.00!, thereceiptof which is herebyacknowledged.
paid by County.a political subdivisiorof the and the beneli to the
Grantor from the , the sufficiency of which is hereby expressly acknowledged,
theGrantodoeherebgive grantandconveyntosaidGrante@s success@sdassigns, rightandprivilegenf a
period beginning with the date of this instrumentand tertrunatingin years, to eater upon, occupyand use
partof helanddescribedbovesdchncatad Schedul®" or anyportiorthereofor the purposef depositing
spoilandotherdredgedmateriakexcavatedsa resultof the

RESERVINGEODWEVERitheGrantaallsuchightangbrivilegess nayeusedvithounterferrirgithorabrtdgnig
therightsaandcascmcherebgonveyedtheGranteesubjechoweveig existingasemeifits publiacoadsnchigh-

ways, public utilities, railroads and pipelines.

17



Grantebahavtheightocleaandeegeaall reesrundergroavttbthexihstructramhencrcin
grantedsemanithesranggreastodanyillingipgradomgthexctividurirgjatgaeriauthe
heregnanisabentkavilinterefsithaornmmleraaohainte naicadredgedl attispakal
are#tisagretdthevithmameansidenainfulpaymireniimbeubrtobcuinthelep<isit
<lfredgedteaadartkimheperatod'orainterzisamredgedtcdapoasta.

TAHAVANIX! HOLBEOR PERIOD YEAR#BteaiGramitssuccessoassigns,
the rightshereingran ed.

THESRANT QdtiserebypresaiiullyeleabanitestateBAmericepft<e@ge<ssrvants
andc<ntradtoriahili fjpranyndlldatnagosarcaustdhalonandruranglaimrdemavwtat-
soeverinjuriesuflerdaordonethcsaigremidegeas<atthaleposifsucbpoibrothemateriaix-
ceptingatnagesinjuriedudothet'auttr negligenaigheGoverntnenitscontractors.

ANDHEBAIGranteilwarrasmtdeferfdr hgeriaafthe@ascrriibaighandtletothgortion
ofthebowescrilpedpertyicisdehneatddrtheescribe8cheddNaintthsaiGrantagainst
thc claimsof all personsvhatsoever.

Thiseasetnaabein@cquirddruséythel.Inite@tatesrmyCorpsfEngineeBaltimoi@istricBalti-
more, Maryland.

IN WITNESSVHEREOFRheGrantohashereunteethancandsealthe day of

19

SEAL!

SEAL!
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COU NTY oI

STATE OF MARYLAND !

1 hereby certify, that on this dilv ot iit lie year before the subscribed
personally appeared and acknow!edgedthe foregoing deed to he
his act.
1 NOTARY!
ISEAL! NOTARY PUBL!C

2. LANGUAGE FROM SAMPLE
DREDGED MATERIAL DISPOSAL EASEMENT:

MOBILE DISTRICT

A perpetual and assignableight and easetnento construct, operateand maintain a dredgedmaterial disposal area
on the land described in Schedule "A'! Tracts Nos. and lincluding
thc right to constructand maintain dikes and buffer zone; to depositdredged material and accomplishany alterations of
contours on thc land as necessaryin connec ionwith such work: to clear, borrnw, excavateand removesoil, dirt, and
other niaterials including dredgedmaterial from the land, title to and the continuing right to grow, plant. replant. cut.
fe . harvestandreinovea!l timbertreesandothervegetatiothereonto removenddisposaf anyandall buildings,
and'orotherobstructiontherefromandfor suchotherpurposesismaybe requiredn connectiomwith saiclworkswi-
thin the liniits nf subject tract; pmvided that no structures for human habitation shall be constructedor maintainedon

heland.that noother structureshaHoecons rucheor maintainedn the landexcepts niaybe approvedh writing
by the representatia# the UnitedStatesn chargeof the project,subjecthoweveltp exis ingegasementsr public
roadsandhighwayspublic utilities. railroadsandpipelinessubjecto a!linterestn andto oil, gasandotherminefals
in, on andunderthe hereindescribegropertyoutstandingn third parties,includingeasesassignmengndmortgages
thereof;reservinghowevero the landownenhis heirsandassignsall suchrightsandprivilegesasmaybe usedand
enjoyedvithott interferingwith the useof theprojectfor thepurposeauthorizethy Congressr abridginghe nghts

and easementherebyacquired.
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3.SAMPLEDREDGEDMATERIAL DISPOSALEASEMENT:

IVEW' ORI.EAfsIS DISTR! CT

FRONL: STAIll OF LOU IS IANNA
PARISH OF
i 1 . . . .
The undersigneterebygrant s!to the Pari»h Council, and its assign~,a temporary

easemeamadight-of-wiay,on, overandacrosthehereinafterscribkhd fora periodhotto exceed
beginiuvgththeda @ossessifithdands granted helafourche for

use by the ... andtsassigrssa dredgethteridisposaleaincludintherightoenteupon
thdandndepositedgethterihlereamdheightolayrplacéisposapclinesitiullrightsfingreasd
egresmthdandandherighto perforranyothervorkecessanydncidend the Waterway.
togethanththeightotrim cutfell,andcmouberefraatitreesjnderbrushstructioamginythevegetation,
structurew.obstaclesththelimitoftheright-of-wagpervingowevéntheandowndteiheirandssigns,
allsuchightangbrivilegesmaypeusedithouhtereferwghorabridgitigerightaneéasemdmrel@acquired;
subjedhoweveoexistingasemefaspublicoadandighwayrbliatilitiegailroadsdipelines.

Theconsideratforthisca»en estheéncreasedlutoadjacelandsltheundersigrnibdaddeconvenience
in useof theimprovedvaterwayand othergoodand valuableonsiderations.

Thelandin. on andto whichthis easemerappliesis describedls follows:

insert legal description of property!

The undersignedhereby waive s! and release s! he and its assignsfrom any and
all claimgordamagesisingromthe activityoftheCouncilitsofficers¢ontractoragentemployeagpresematives
or assignson said land in the reasonableexerciseof this easement.

Thiseasemeinicludetherightofegressnadjacenattdeftheowner giotdescribexbovegrovideduchngress

andingressaandegresss necessargnd not otherwiseconvenientlgvailabldo the granteeandits assigns.



Alltoolquipmemiproven@ntharopertigaceghotihéandytheoundlitsassigagrintexer-
cisefthizasemehalfemaiteropertfthecouncdritsassigasdnaperemovegthecouncdritsassigns
atanyime ithia reasonpbledftecomptettdtinevorlor aftethexpiratiofthi:sasement.

WITNESS MY HAND AND SEAL this day of 19

WITNESSES:

NOI'ARY PUBLIC

National Sea Grent Depository
Pell Library Building - GSO

University of Rhode island
Narraganset® | 02B82-1197USA
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