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INTRODUCTION

The year 1972 proved to be one of some disappointment in the area of
strengthening legal controls of the environment. The initial product of the.
Stockholm Conference was meager though perhaps some necessary preliminaries
were there accomplished by the international community.

Also on the international scene, the United blat ions deemed it advisable
to postpone from 1973 to early 1974 the convening of the long sought, and much
needed, definitive Conference on the Law of the Sea. Hopefully, this change
will prove to be not just delay, but a wise application of the adage "to make
ha ste slowly."

Domestically, the United States Supreme Court, in a four to three decision,
dismissed the case of Sierra Club v. Morton, 405 U.S. 727 �972, holding that
the plaintiff club was without standing to sue. The Sierra Club sought to en-
join the United States Forest Service from permitting Walt Disney Enterprises to
construct a ski and amusement facility in Mineral King Valley in Sierra National
Park in California, to attract 14,000 tourists a day. The majority held that
since the Sierra Club did not allege that t.he challenged action would cause i t
"injury in fact" that it could not litigate the issue. A minority opinion ad-
vocated "a federal rule that allowed environmental issues to be litigated before
federal agencies or federal courts in the name of the inanimate object about to
be dispoiled.... This suit would therefore be more properly labeled as Mineral
King v. Morton." It could be that this minority view would one day become the
majority opinion oi the Court.

However, this is no time for the marine conservationist to become discour-
aged, 1972 may have been a period of low tide, but on October 28, President Nixon
signed into law the Coastal Zone Management Act of 1972  P.L. 9Z-583!. This sig-
nificant federal ligislation should give impetus to coastal states in increasing
numbers to adopt coastal zone management legislation establishing state regimes
eligible to receive federal grants to implement and supplement state efforts to
conserve marine resources, This program wil.l be administered by the National
Oceanic and Atmospheric Administration  NOAA! in the Department of Commerce .
Congressional appropriations of funds for the Coastal Zone Management Act and
the Sea Grant program will be a matter of continuing concern.

The present sit uations calls for a concerted effort by statesmen, legis-
lators, marine scientists, lawyers and individual members of the public to estab-
lish an effective and integrated marine resources conservation mechanism, both
internationally and nationally.

The purpose of this Sea Grant legal research publication is to make
readily available in a single volume a representative condensation of current
thinking, practices and aspirations in the law of the sea, The recent surge
of sea law has engulfed not only the layman but the marine scientist as well.
It is hoped this symposium will afford to all concerned citizens, who are not
in the small band of sea law experts, the opportunity to add a legal dimension
to their own professional and civic efforts to conserve marine resources.

These Sea Law papers were researched and written by students of Inter-
nationall Law at the School of Jaw of the University of North Carolina in the 1972



fall semester. The Table of Contents indicates the wide scope of their inquiry.
They follow in the footsteps of the members of the 1971 International Law class
who authored the 1972 Sea Grant publication, titled, "attitudes Regarding a Law
of the Sea Convention to Establish an International Seabed Regime."

The capable assistance of Jan Samet and Robert Puerst participants in the
1971 program, as student editor and assistant editor, respectively, and of an
editorial board consisting of Charles Alexander, Howard Boney, Buzz Dahl, James
Hugenschmidt, and John Morgan, members of the class, merits special recognition.

Dr. John Lyman, Director of the North Carolina Sea Grant Program, since
its inception in 1970, has consistently maintained a discerning interest in the
legal segment of his broad research endeavors. His belief that marine resources
solutions should be achieved by interdisciplinary effort is expressed through
the medium of this publication.

This work is a result of research sponsored by NOAA Office of Sea Grant,
Department of Commerce, and the State of North Carolina, Department of Adminis-
t rat ion.

Seymour W. Wurfel
Professor of Law

University of North Carolina
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A BRIEF HISTORICAL SURVEY

OF FREEDOM OF T' HE SEAS

Page Dees

I. INTRODUCTION

Since man first became aware of his surroundings, he has looked upon the
sea as a mystic being. As man progressed and came to think in terms of rules to
regulate his society, he drew up laws which clearly indicated that the seas were
incapable of possession. by anyone', they were free and open to all mankind'

As society developed, trade developed; and, there was a practical reason
for adhering to the doctrine of freedom of the seas. The sea became the great
highway of communication and commerce, and the doctrine became inextricably bound
up with maritime commercial customs and laws.

The Law Merchant probably has the pre-eminent place in the Roman Law
contribution to the common law. The lex mercatoria contained rules of the Roman
 Civil! law which continued as practices of the Mediterranean merchants, as well
as customs dating back to the Babylonians and Phoenicians. This Law Merchant and
its concomitant customs of the sea, therefore, became the jus ~ent ium of merchants
under the Roman sway and ultimately governed all corrmrerce. For example, it was
completely received in England where it became part of the common law  and was so
noted by Coke and Blackstone!. Sir Frederick Pollock commented on the close re-
lationship of the Law Merchant and International Law. "There was considerable
resemblance, now almost forgotten, between the law of nations and another cosmo-
politan body of secular custom, the Law Merchant, in the manner of their promul-
gation and acceptance. Law Merchant has been so thoroughly assimilated by the
national laws of all civilized countries that, as regards its separate existence,
it may be said to have perished by the completeness of its own victory."

Growing trade and the necessity for free commercial intercourse meant that
the seas had to be free and safe. While the basic principle of free high seas
not subject to any national law was still the rule, the seas must not be allowed
to become areas of anarchy or crime.s

Ironically, it was this policing of the sea to insure free trade that was
later used by many of the maritime powers as a basis for their claims to sovereignty
over large portions of the open seas.

This paper will trace briefly the freedom of the seas doctrine--today,
perhaps the most universally accepted of any principle of international law--
from its earliest indications in the first ancient laws of which we have records,
through its restrictions in the Middle Ages, to its most systematic expression
by Grotius.

Holdsworth, Develo ment of the Law Merchant., in 1 Select Essays in Anglo-Aroerican
Legal History 289 �907!; Re, The Roman Contribution to the Common Law, 29 Fordham
L. Rev. 447 �960!.
-"Pollock, Sources of International Law, 2 Colum. L. Rev. 511 �902!.
sH. Smith, The Law and the Custom of the Sea 50 �d ed. 1950!. [ hereinafter cited
as Law and Custom].



II. ANCIENT AND PRE-JUSTINIAN ROMAN SEA IAW

Although we know that maritime trade was carried on extensively by the
Egyptians and later by the Phoenicians, none of their laws or rules have survived
in recorded form.4 Egyptian frescoes portray large vessels, obviously meant for
ocean use; and Herodotus in Book IV of the Persian Wars tells of Egyptian ships
with Phoenician sailors circumnavigating Africa s

In early Hellenic history, the perhaps mythical Minos claimed the title
of lord of the sea on the strength of his success in ridding the seas of pirates.
Thus, Hellenic maritime history starts with Mare Clausum.s

We knaw that the ancient Greeks were a great naval power and were noted
for their navigation and commercial activities', yet, there is no record of a code
of naval law. The Athenians did, however, encourage navigation and trade through
procedures for dealing with contracts and controversies between merchants and
mariners. This law was, for the most part, customary.

The people of Rhodes apparently were the earliest people who created a
systematic code of maritime law. Sometime around the third or second century
B. C. this code was drawn up. It was so comprehensive and authoritative that
it was widely accepted throughout the Mediterranean; and its principles, known
as the Rhodian Sea Law, lasted for a thousand years. Unfortunately, all that
survives of this famous code in its exact form is that part preserved in one title
of Justinian's Digest, de Jactu, the law of jettison and salvage  Dig. 14.2.!
It is worth noting that when an adequate and simple method has been found for
solving common problems, it will survive. These laws of jettison and salvage
came dawn through the centuries and their basic principles remained in modern
European maritime law up to very recent times.~~

It is believed that the Romans adopted the Rhodian Code about 55-51 B. C.,
and that the compilation called the Rhodian Sea Law' was made in the Later Roman
Empire.~ e The lack of a Roman maritime code at this period can probably be
attributed to the fact that the Romans held commercial pursuits in contempt',
therefore, they were content to adopt the Rhodian model. Even so, we find some
brief but astute comments on maritime affairs in the works of famous Roman jurists,
as for example, Ulpain.  second century A. D.!.>s It was Ulpian who wrote that
the sea is open to everybody by nature tsmre stood nature omnibus godet!.rs

4R. Wormser, The Star of the Law 496 �962!. [hereinafter cited as Wormser, Storyj.
s Sanborn, Com arative Law and the Maritime Law, 16 Brooklyn L, Rev. 160 �949! .
I he re ina f ter cited as Sanborn, Com ara tive Law] .
s 1 T. Walker, A History of the Law of Nations 41, 165 �899! . And note that this
"keeping" of the seas free from piracy is a recurring theme, from earliest times
on through the Middle Ages, asserted to justify «he mare clausum concept. [herein-
after cited as Walker, A Historyj.
"3 J. Kent, Commentaries on American Law 3 �4th ed. 1896!. t hereinafter cited as
Kent's Commentaries le

"Sanborn, Com rative Law at 161.
- C. J, Colombos, The International Law of the Sea 26 �nd ed. 1954! [hereinafter
cited as Colombos, International Lawj; Kent's Commentaries at 4; Sanborn, at 161-162.

Kent s Commentaries at 4.

P. Vinogradoff, 2 Collected Papers, Jurisprudence 207 �928!; Wormser, Story
at 498.

Kent's Commentaries at 5-7.

~4 1 L. Oppenheim, International Law 582  Lauterpacht 8th ed. 1955!. [hereinafter
cited as Oppenheim, Internationalj



Preceding Justinian's great work by almost a hundred years is a code whicb
has come down to us more or less intact; viz,, the Code of Theodosius II., the
Eastern Roman Emperor, published in 438. Nothing in the code deals per se with
freedom of the seas, but Book 7, Title 16--Custody of Seacoasts and Highways--
touches upon freedom to enter shores and harbors in the interest of free trade.~s

III. ROMAN SEA LAW AND THE CORPUS JURIS CIVILIS

When the Byzantine Emperor Justinian ascended to the throne in 527, one
of his first acts was to set in motion the collection and codification of Roman
law. What he and his cocssissionars wrought, the ~Cor us Juris Civilis, has earned
eternal fame.

Although Roman faw is generally private law, the ~Car us Juris contains
a good deal of Roman Public law in the Code; and even though the ~Cor us Juris
has practically nothing to do with International Law,~~ we find in the Institutes
and the Digest an expression of the Roman view of man's relation to the sea .

Institutes 2.1.1.: Things common to mankind by the law of
nature, are the air, running water, the sea, and consequently,
the shores of the sea; no man, therefore, is prohibited from
approaching any part of the seashore, whilst he abstains from
damaging farms, monuments, edifices, 6c which are not in common
as the sea is.> s

Institutes 2.1.5.: The use of the seashore, as well as of the
sea, is also public by the law of nations; and therefore any
person may erect a cottage upon it, to which he may resort to
dry his nets, and haul them from the water; for the shores are
not understood to be property in any man, but are compared to
the sea itself, and to the sand or round which is under the
sea.'- s  emphas is added!
In addition to the salvage law  Dig. 14.2! mentioned previously, we find

a few other references in the Digest to sea law. An example is Digest 1, 8, 4:
"Rights of fishing in the sea belong to all men. o This was especially stated by
Antoninusau The Emperor Antoninus is also quoted in Digest 14.2: "I am master
of the earth, but the law is mistress of the sea."

As noted above, however, Roman Public Law does not play a large part in
the ~Car us Juris, and this branch of Roman law is confined to the political and
legal history of the ancient Roman Empire. Through other sources, we have some
knowledge of ancient Rome's municipal law touching international relations--
so-called "external" municipal law. And, we find that Rome went beyond this and
could be said to have participated to a limited extent in the formation of real
International Law. This is seen primarily in treaties Rome concluded with foreign
nations. Three times, in 509, 306 and 279 B. C., Rome entered into compacts with
Carthage which were designed to establish reciprocal spheres of influence, in
particular as regards maritime commerce. In these treaties, Rome agreed to her
exct.usion from important waters.~>

~sThe Theodosian Code and Novels �952 C. Pharr transl.! .
sA. Nussbaum, A Concise History of the Law of Nations 10 �954!; Wormser, Story

at 147-148. I hereinafter cited as Nussbaum, Concise Historyl.
~~Nussbaum, Si nificance of Roman Law in the Histor of Internatzonal Law, 100

"T. Cooper> Institutes of Justinian with Notes 67 �812!.
Id. at 68.
W. Hunter, Roman Law 310 �th ed. 1903!.



IV. TRANSITION

International Law as a law between sovereign and equal states did not exist
during antiquity and the greater part of the Middle Ages. It is a product of the
Christian era and came into being during the age of discovery in the late fifteenth
and early sixteenth centuries. But, as discussed above, its embryonic beginnings
are found far back in history in the ancient customs of peoples as regards their
external sffairssz and, in particular, maritime commerce. World trade which had
fallen with the destruction of the Roman Empire began to develop anew, beginning
about the eight century. Sea trade flourished and brought in its wake the need
for rules. This need was satisfied by many collections of maritime laws or codes.ss
The most important of these were the following:
1. The Basilika, a seventh century Byzantine code, regulated commerce of the

Levant. This code contained positive, not customary, law and depended on
the Emperor for its authority.

2. Tabula Amalfitana, an eleventh century code, governed the maritime trade of
the free republic of Amalfi in Italy. Its authority was acknowledged by all
the Italian states.ss The code laid down the rule'. "Whenever custom speaks,
a1.1 law is silent;" i. e., custom would prevail over the Civil Law.s

3. Pisa, Venice and Genoa had codes in the early Middle Ages. The long-time
maritime rules of Pisa and Genoa were not reduced to writing until the 1100's
or later and Venice's ~Ca ituiare nauticue dates fran t255. By the thirteenth
century, Pisa had a maritime court; and its codes, particularly, the Constitu-
tum usus Pisani were influential from Sardinia and Corsica to Marseilles.
Genoa ' s inf t uence was dominant along the eastern shores of the Mediterranean.s"
These three trading republics raised the crucial issue of freedom of the seas.
Venice claimed exclusive navigation and fishing rights in the Adriatic Sea,
and Pisa and Genoa claimed the same rights in the Ligurian Sea. As a result
of these claims and the attendant trade rivalry of the ItaLian trading states,
freedom of the seas was lost in the Mediterranean between the eleventh and
sixteenth centuries.s- A few wxamples will suffice to show the effects of
these mare clausum claims. In 1274, Pope Gregory X gave judgment in favor
of Venice on complaint against her by Ancona as to tribute levied in the
Adriatic.-o Pope Julius II made a treaty with Venice to secure for "subjects
of the Church" the right of free navigat ion in the Adriatic, and in 1478-79
the Emperor Frederick III was forced to ask the Venetian Doge for permission
to ship corn from Apulia through the Gulf. The claims of Venice were at all
times based upon a Papal grant given them for their services in ridding the
Adriatic of pirates.s>

4. Code or Rolls of Oleron, a twelfth-thirteenth century code of maritime laws,
governed the sea law of the trading island of that name in the Bay of Biscay.
The code borrowed heavily from Rhodian Sea Law. These rules were adopted

Oppenheim, International Law at 72.
zs Id. at 80.

""4 Colombos, International Law at 27.
."s Kent 's Commentaries at 8-9.

ss Sanborn, Com arative Law at 166.
"~ Calisse, Ital Durin the Renascence, in General Survey of Continental Legal
History 166-67 �968!; Sanborn, Com arative Law at 166.
ssNussbaum, Concise History at 23.
s" Colombos, International Law at 41.
soWalker, A History at 92.
s~ Id, at 163-164.



by England, Normandy, Brittany, the Low Countries and Spain. In England,
several portions of the Rolls of Oleron were included in the Black Books ai
the Admiralty.-~

5. Laws of Wisby were compiled on the Island of Gathland in the Baltic Sea in
the late thirteenth century. A large portion af this code was a reiss~e af
the Rolls of Oleron.s Wisby was the center of trade in the northern Baltic
region until its destructian by the Danes in 1361;s~ and until that time, its
code was the maritime law of the Baltic nations north of the Rhine ~ -'5

6. Consolata del Mare of Barcelona, widely known as the Sea Code of Barcelona,
was a detailed and extensive collection made most probably in the mid-
fourteenth century, although there were sea cansuls at Barcelona as earlv
as 1279 whose job it was to settle maritime disputes. The first printed
edition appeared in 1494. The code itself was a compilation in the Catalan
language of custom and usage of merchants and seamen, in effect, a common
law of the sea. It was so well received that it was accepted by all the
trading areas of the Mediterranean northern seaboard and was widely applied
for perhaps five centuries.-s The part of the Consolato concerned with prize
law, and specifically the protection of neutral property on the high seas,
gained it widespread fame. The simple rule, "Confiscate the goods of your
enemy, respect the property of your friend",s~ was a persuasive one in the
Middle Ages maritime wars; and even in the eighteenth century, it was accepted
as the common law of nations.-'-

7. The Hanseatic League began with the loose union of a number of Baltic towns
 c. 1260! and grew to seventy to eighty cities over a century. Lubeck was
the leader of this trading union whose object was to acquire trading privi-
leges in foreign states, to provide for mutual defense against sea piracy,
and to secure freedom of commerce and navigation. The League was not a
confederation or a federation, but was rather a loose association. Its
high period was in the fourteenth and fifteenth centuries, and its influence
was enormous. - The high point of the League's position. legally came in the
Treaty of Utrecht in 1474, which gave the Hanse towns great trading privi-
leges in England. The League had, however, passed its peak of power by
this time and was declining. By the reign of Queen Elizabeth I, it lost all
its broad privileges in England.~a The League produced a code in the early
seventeenth century that added to its former ordinances ~ This was based on
the Sea Laws of Wisby, which in turn was based on the Rolls of Oleron.4z It
did, however, differ from the usual practice of compiling customary law in
that it contained legislative rules.4s The code was published under the title

- aColombos, International Law at 27-29: Kent 's Commentaries at 11; Nussbaum,
Concise History at 29-30; Sanborn, Com arative Law at 116; Wormser, Story at 497.
a~Colombos, International. Law at 28; Kent 's Commentaries at 12.
s~Wormser, Story at 497.
s s Kent ' s Comment a r ie s a t 12.

Colombas, International Law at 30-31; Kent ' s Commentaries at 9-10; Sanborn,
Com arative Law at 167; Walker, A History at 116; Wormser, Story at 497 ~
s"Walker, A History at 136.
ssNussbaum, Concise History at 30.
s~Nussbaum, Concise History at 33-34; Oppenheim at 80; Walker, A History at 117.
4aid. at 35.
~ Colombos, International Law at 28; Kent's Commentaries at 13.
~Wormser, Story at 497.

+aid. at 498.



of Jus Hanseaticum Maritimum in 1667;44 but, as noted above, the League
was in decline.
So, it seems that at the dawn of International Law, quite late in the Middle

Ages, most maritime nations were claiming sovereignty over parts of the open
seas.~s The claims of Venice, Genoa and Pisa have been discussed above. In
addition, both Sweden and Denmark claimed the Baltic as their sea, with Denmark
later claiming all the northern sea as far as Iceland and Greenland.~s England
claimed the Narrow Seas, the North Sea and the Atlantic from the North Cape to
Cape Finisterre', ~ but, as early as the thirteenth century, English sovereigns
had claimed wide areas of the sea surrounding the British Isles.~s These claims
to the sea were more or less successfully maintained and accepted by other
nations for several hundreds of years. The reason for this state of affairs
lay primarily in the policing of the seas against piracy so that trade might
be carried on unhampered.~s This asserted dominion was not a hollow pretension.
It denoted absolute proprietorship with all that it entailed: the power to pro-
hibit navigation, to exact tolls, either to prohibit all fishing or to issue
fishing licenses, to forbid hostilities, to demand a salute, to demand that a
foreign ship strike its flag so

The boldest claims to sovereignty over the seas were those of Spain and
Portugal. By Papal Bulls in 1493, the Borgia Pope Alexander VI conferred on
those nations the "whole undiscovered regions of the world." For this purpose,
an imaginary line was drawn, from Pole to Pole, one hundred leagues west of the
Azores and the Cape Verde Islands. Portugal was to have all rights to the
east of the line, and Spain, all rights to the west of the line.s These Bulls
not only granted title to all new land, but also prohibited all sea commerce
except that licensed by Spain or Portugal.sz These claims to ocean lordship
given in the Bulls were based on the cLaim of the Pope as Lord of the Isles of
the Ocean, a claim first put forward by Pope Hadrian IV in the twelfth century,ss

Until Spain and Portugal made their far-ranging claims, there had not been
any widespread condemnation of these pretensions to ocean sovereignty; but the
Portuguese and Spanish claims, and the resultant restraints on trade, sparked
a reaction. Queen Elizabeth was the first to assert clearly the principle of
freedom of the seas. Early in her reign, she protested against the Spanish
 as successors of the Portuguese! exclusion of foreigners from the East Indian
trade and declared this to be contrary to the Law of Nations. 4 When, in 1580,
the Spanish Ambassador Mendoza protested the voyages to the Pacific by Sir Francis

44Kent 's Commentaries at 13.
~s J. Brierly, The Law of Nations 304-305, �th ed. 1963! ~'hereinafter cited as
Brierly, Law]; Oppenheim, International at 583.
4s Id. at 304; Colombos, International Law at 41; Oppenheim, International at 583;
Smith, Law and Custom at 43; Walker, A History at 162.
4" Oppenheim, International at 583; Walker, A History at 162.
4s Smith, Law and Custom at 43.
4~ Brierly, Law at 305; Oppenheim, International at 583; Smith. Law and Custom
at 44; Walker, A History at 163.

Brierly, Law at 305; Colombos, International Law at 40,44; Oppenheim at 583-
584; Walker, A History at 163-164, 167-170.
~~ G. Hackworth, 2 Digest of International Law at 653-654 �941!; M. Whiteman,
4 Digest of International Law 501 �965!. thereinafter cited as Whiteman, Digest I.
szSmith, Law and Custom at 44.
-sWalker, A History at 93.
54 Smith, Law and Custom at 44; Walker, A History at 166.



Drake, Elizabeth replied: "The use of the Sea and Ayre is common to all. Neither
can any title to the Ocean belong to any people, or private man; for as much as
neither Nature, nor regard of the publike use, permitteth any possession thereof."~s
The Queen was, in actuality, reasserting the ancient law of freedom of the seas.
The reasons she gave and the phrases she used are typical of the Roman law.ss It
should be noted that English practices were not always consistent with their es-
pousal of the doctrine of freedom of the seas. As an example, English warships
for many years required a salute from vessels in the English Channel.s" The Dutch,
and later the French, joined the controversy and declared for freedom of the seas
for the same reason--trade.ss

The stage was set for that greatest proponent of freedom of the seas--Hugo
Grotius. But there were two outstanding writers before him whose germinal ideas
Grotius nurtured into a systematic doctrine.

V. TWO PRECURSORS OF GROTIUS

1. Francisco de Vitoria  c. 1480 � 1546! .s~
Vitoria, a pre-eminent legal and political thinker, was a Dominican and

Professor of Theology at the University of Salamanca. It was in that latter
capacity that his wide interests and cosmopolitan training and views were evi-
denced in a series of lectures or Relectionese A collection of thirteen of these
lectures was published in 1557, well after his death. The two most important
lectures from the viewpoint of International law are Relectio V., DeIndis  The
Indiens recently discovered! and Relectio VI., DeJure Belli  The Law of War!,
both given in 1532. In particular, section three of DeIndis is considered to
be the basis of Vitoria's anticipation of and lasting contribution to the law
of nations. The part pertinent to the subject under consideration in this paper
deals with freedom of trade'.

The Spaniards have the right of journeying to and remaining
in the lands of the Barbarians, provided it be without injury
to the Barbarians and this right the Barbarians may not deny
them... It is lawful for the Spaniards to trade with the
Barbarians, provided it be without injury to the country,
whether by exporting goods which the Barbarians lack, or ex-
porting goods or silver or other objects in which they abound.
Their princes may not hinder their subjects from carrying on
trade with the Spaniards, nor may Spanish princes prohibit
commerce with them.. ~ because it is an apparent rule of
the dus gentium that foreigners may carry on trade, provided
they do no hurt to citizens.  DeIndis, Sec. III., nos. 1-3!

s Colombos, International Law at 42-4.3; Oppenheim at 584; Smith, Law and Custom
at 44; Walker, A History at 161.

s" Whiteman, Digest at 501.
Oppenheim, International at 584; Smith, Law and Custom at 45; Walker> A History

at 166.
ss The material on Vitoria is based on the following sources: Nussbaum, Concise
History at 79-84; J. B. Scott, 1 Law, the State, and the International Community
310 �939!. [hereinafter cited as Scott, 1 International Law!; J. B. Scott, 2 Law,
the State and the International Community 274 �939!. [hereinafter cited as Scott,
2 International Law] J. B. Scott, Spanish Origins of International Law' .Francisco
de Vitoria and His Law of Nations �934!. [hereinafter cited as Scott, Vitoria'j;
Walker, A History at 214-230.



Vitoria's claim as an early internationalist rests on his use of the phrase
inter omnes gentes  among all people! instead of the phrase inter omnes homines
 among all men! as used in the Institutes to describe those bound by the jus gen-
tium. Some writers maintain that Vitoria meant, by this usage, the law both of
individuals as composing humanity and individuals socially organized into states.
The argument is made that Vitoria uses the word gentes and nationes synonymously.
Other writers,s> while disputing these claims based on word games, acquiesce in
the view that Vitoria was an anticipator of International Law. Gentili and Grotius
both adopted the general idea that trade among peoples of various states must be
permitted; and in the later natural law, this became the principle of "freedom
of commerce." Grotius used Vitoria's basic axiom of ireedom to travel and trade
as the major premise of his Mare Liberum  Freedom of the Seas! .

2. Alberico Gent ili �552 - 1608! .s-"
Gentili, the Italian lawyer 'emigre' and Oxford Professor of Civil Law,

should probably be called the "father" of International Law, the title usually
given to Grotius. Gentili is the first to write of international law in modern
terms. He treated contemporary subjects to derive tentative rules from exist-
ing conditions, a positivistic approach. Perhaps his greatest gift to Interna-
tional Law was to secularize it; he totally undermined the theological dogmas
and did away with the religious concepts and clerical reasoning that has charac-
terized works on the law of nations before his day. The theologians were told:
"Let the theologians keep silent about a matter which is outside of their province
 xi!etc ~theo!a i in manners aliene! ' De!ure Belli i xii.

Although Gentili wrote prolifically, his fame rests primarily on three
works: DeLe ationibus of 1585  On Fmbassies!, DeJuri Belli Libri Tres 1598  Three
Books on the Law of War!, His anicoe Advocationis Libri Duo 1613  Two Books on
the Pleas of a Spanish Advocate! .

Gentili made quite clear his strong views in favor of freedom of the seas
and freedom of trade ~ First, his views on the sea.'

I shall now speak about the sea. This is by nature open to all
men and its use is common to all, like that of the air. It cannot
therefore be shut off by any one... But although we say that
the use of all these things is common to everyone, yet this opinion
also is said to be accepted, that the possession of them may be
acquired and that the possessors may prevent others from using
them. That accordingly the Venetians could prohibit others from
entering their part of the sea, not. because the Venetians had be"
come lords of the sea, which cannot fall under the control of
any one, but because they were the possessors of that portion of
it. But I cannot admit that view, which by vain circumlocution
violates the law of nature, for if the sea has been opened to all
by nature, it ought to be closed to no one. To close it is usur-
pation  sic.!... The Venetians possess jurisdiction... over
that part of the sea... Things which are common to all so far
as their use is concerned are the property of no one; their juris-

so Scot t, 1 Internat ional Law at 316-317; Scott, Vitoria at 139-141.
"-~ Nussbaum, Concise History at 80-82.
s~The material on Gentili is based on the following sources: Nussbaumy Concise
History at 94-101; Gentili, 2 DeJure Belli Libri Tres �933 ed. J. Rolfe transl.
1612 ed.! !hereinafter cited as Gentili, DeJure Belli!; Scott, 1 International
Law at 363-386; Walker, A History at 249-276; Wormser, Story at 504-506.



diction and protect ion belong to the sovereign... Furthermore,
what is in the sea belongs to all... However, there is juris-
diction even over the deep... But there is also a magistracy
at sea. Such a magistracy belongs to the law of nations and its
jurisdiction also... very many things are put in the hands of
the sovereign on the sea... The sovereign himself will bring
war upon himself, if he refuses the sea to others .. ~  DeJure
B~lli I., xix.!ss

Second, his views on freedom of travel and trade:

So far as ports and commerce are concerned, the accusation of
the Megarians seemed just, as well as their complaint that it
was contrary to the law of nations for them to be forbidden all
intercourse and commerce and kept from the harbours of the
Athenians... Indeed, one who takes away such privileges in-
flicts a wound on human society... For commerce is in ac-
cordance with the law of nations, and a law is not changed by
opposition to it... I believe that it is a common characteris-
tic of all uncivilized peoples to drive away strangers. But
commerce cannot be said to be prohibited, as soon as one phase
of it is prohibited... But if... there is interference
with commerce, it is justifiable to make war.  DeJure Belli.,
xix. ! Commerce with inf idels is not forbidden; the law of
God does not bid us withdraw from the world, and the law of man
commands commerce among all men . . ."  DeJure Belli, III., xix.!

Finally, in Pleas of A Spanish Advocate, Book 1, Gentili dealt with ques-
tions of public maritime law, particularly the law of neutrality. Here, too, he
advocated freedom of the seas, but added restrictions. He not only reserved to
the coastal sovereign the exclusive power  dominium! over coastal waters but
extended those "coastal waters" outwards one hundred miles. And he granted to
the sovereign a vague "jurisdiction" as distinct from dominium over the high
seas,ss as he had earlier done in DeJure Belli.s~ In spite of these weaknesses,
which are probably functions of the age in which he wrote, Gentili's conception
ot jus gentium, the Law of Nations, was a signal contribution. A c mpaori socio
his work with the work of Grotius will show that he not only prepared the way
for Grotius, but that Grotius himself was well aware of the obligation he owed
Gentili.

s-Gentili, DeJure Belli, at 90-92.
s4 Id. at 88-90.

ss Id. at 401.

ssNussbaum, Concise History at 98-99.
s~Gentili, DeJure Belli at 92.



VI. GROTIUS AND FREEDOM OF THE SEASs"

a. I shall base my argument on the following most specific
and unimpeachable axiom of the law of nations, called a
primary rule or first principle, the spirit of which is
self-evident and immutable, to wit: Every nation is free
to travel to every other nation, and to trade with it.
Mare Liberum c. i. p. 7s~

b.  N!o one is sovereign of a thing which he himself has
never possessed, and which no one else has ever held in
his name . . .  N!atural reason itself, the precise
words of the law, and the interpretation of the more
learned men all show clearly that the act of discovery
is sufficient to give a clear title of sovereignty only
when it is accompanied by actual possession . . .  D!is-
covery ~er se gives no legal rights over things unless
before the alleged discovery they were res nullis. Id'
c. ii at ll, 12, 13 '

Grotius is based on the following sources; 1 Grotius, DeJure
G. Williams transl. 1604 ed!; Grotius, Freedom of the Seas �916

ransl. 1633 ed! thereinafter cited as Mare Liberum!; Grotius,
Peace �901 AD C. Campbell transl.!; Nussbaum, Concise History

1 International Law at 521-545; Walker, A History at 278-337;
507-509.
words almost identical to Vitoria's. See p.

s". The material on

Praedae �950 ed.
ed. R. Magoffin t
Rights of War and
at 102-114; Scott

Wormser, Story at
s"-Note the use of
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Hugo Grotius �583-1645!, the Dutch prodigy and Juris Doctor, overshadows
all other writers on International Law and is accorded the title "Father of Inter-
national Law." His fame rests primarily on two epoch-making worls: Mare Liberum
 Free Seas! published anonymously in 1609, and DeJure Belli ac Pacis  On the Law
of Wa r and Peace! published in 1625 ~

If Grotius had written no other work than Mare Liberum, his fame would
have been insured, and justly so. This tract grew out of the conflicts aroused
by the Spanish and Portuguese claims to dominion over the seas. As discussed
above, the Spanish claimed the Pacific Ocean and the Gulf of Mexico; and Portugal
claimed the Atlantic, south of Morocco, and the Indian Ocean. Both nations sought
to exclude all foreigners from navigating these waters or doing any trading there-
in. The Dutch East India Company actively resisted these claims; and, in 1602,
when the Netherlands were at war with Spain, a ship of that company captured a
Portuguese ship in the Straits of Malacca.  Portugal was then under Spanish
domination.! The ship and its cargo was taken to Holland and sold. The Dutch
East India Company consulted the young Grotius on this most important matter of
prize, and he prepared a treatise in 1604-1605 which was, in effect, a lawyer's
brief. This larger treatise, DeJure Praedae  On the Law of Prize!, was not dis-
covered until 1864; but Grotius had published a part of it anonymously in 1609
under the title Mare Liberum. That part, chapter twelve of the DeJure Praedae,
can stand alone as a brilliant and definitive exposition of the freedom of the
seas. The Mare Liberum was not just a philosophical and theoretical discourse.
It grew out of real needs and an actual case, as its subtitle clearly indicated:
"The Right Which Belongs to the Dutch to Take Part in the East Indian Trade "

This paper cannot encompass all of that remarkable work, but the selec-
tions below should suffice to give the tone and flavor of Grotius's views on free-
dom of the seas and freedom of trade:



c.  As regards the partition made by Pope Alexander VI.!,
even if the Pope had intended and had had the power to
make such a gift, still it would not have made the
Portuguese sovereigns of those places. For, it is not
a donation that makes a sovereign, it is the consequent
delivery of a thing and the subsequent possession
thereof. Id. c. iii., at 15.
 I!n the . . . Law of Nations, the sea is called in-
differently the property of no one  res. nullis!, or a
common possession  res communis!, or public property
tres publica!...  T!hinge which are called 'public'
are, according to the Laws of the Law of Nations, the
common property of all, and the private property of none.
The air belongs to this class of things for two reasons.
First, it is not susceptible of occupation; and second,
its common use is destined for all men. For the same
reasons, the sea is common to all, because it is so
limitless that it cannot become a possession of any one,
and because it is adapted for the use of all, whether
we consider it from the point of view of navigation or
of fisheries . . .  Although common or public things!
are with reason said to be res nullis, so far as private
ownership is concerned, still they differ very much
from those things which, though also res nullis, have
not been marked out for common use, such for example
as wild animals, fish and birds. For if any one seizes
those things and assumes possession of them, they can
become objects of private ownership, but the things in
the former category . . . are forever exempt from such
private ownership on account of their susceptibility
to universal use . . . Therefore the sea can in no way
become the private property of any one, because nature
not only allows but enjoins its common use . . . The
following qualification, however, must be made. If
any part of these things is by nature susceptible of
~occu ation  emphasis added! it may become the property
of the one who occupies it only so far as such occupation
does not affect its common use... The nature of the
sea differs from the shore, because the sea, except for
a very restricted space, can neither easi1y be built
upon, nor inclosed... Nevertheless, if any small portion
of the sea can be thus occupied, the occupation is re-
cognized... Now, the same principle which applies to
navigation applies also to fishing, namely, that it re-
mains free and open to all... �!t would be an intol-
erable outrage for any one to snatch away, even if he
could do so, from public use a large area of the sea
Therefore the sea is one of those things which is not an
article of merchandise, and which cannot become private
property. Hence, it follows, to speak strictly, that no
part of the sea can be considered as the territory of any
people whatsoever... We recognize, however, that certain
peoples have agreed that pirates captured in  a given part!
of the sea should come under the jurisdiction of  a given!
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state, and further that certain... limits of distinct
jurisdiction have been apportioned on the sea...  T!his
agreement does bind  the parties! to it, but it has no
binding force on other nations, nor does it make the de-
limited area of the sea the private property of any one
 N!either a nation nor an individual can establish any
right of private ownership over the sea itself  except
inlets of the sea!, inasmuch as its occupation is not per-
missible either by nature or on grounds of public utility

 I!t is universally admitted that navigation on the
sea is open to any one, even if permission is not obtained
from any ruler. Id. c. v., at 22, 28-37.
 I!t is repugnant to the law of nature . . . for anyone
to have as his own private property either the sea or its
use. Id. c. vi., at 46.

. I!t is impossible to acquire by . . . prescription
things which cannot become property, that is, which are
not susceptible of possession . . . All of which is true
with respect to the sea and its use . . . And it is a
universal law that the sea and its use is common to all

 A!n exclusive right of navigation and a right pro-
hibiting others from navigation is no more to be acquired
by custom than by prescription. Id. c. vii ~ , at 47, 52, 56.
By the law of nations the principle was introduced that the
opportunity to engage in trade, of which no one can be de-
prived, should be free to all men . . . freedom of trade
is based on a primitive right of nations which has a natural
and permanent cause and so that right cannot be destroyed

except by the consent of all nations. Id. c. viii.,
61, 63, 64.

ge

"Grotius, Rights of War and Peace �901 A. C. Campbell transl.! Thereinafter
cited as Grotius, DeJure Belli!.
~~ Id. at 90.
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In 1625, Grotius published in Paris his epoch-making book DeJure Belli ac
Pacis Libri Tres. This work is probably the single most important germinal book
in the literature of International Law. In this work, he expounded at length
the ideas he had set forth in his earlier little masterpiece, Mare Liberum. He
re-emphasized his strong views on freedom of the seas in DeJure Belli ac Pacis
in these words:"c "There is a natural reason also, which renders the sea
incapable of being made property: because occupancy can never subsist but in
things that can be confined to certain permanent bounds... the ocean as it is
equal to, or larger than, the earth cannot be confined within the land: so that
the ancients said the earth was bounded by the sea like a girdle surrounding it,
nor can any imaginable division of it have been originally framed. For as the
greatest part of it was unknown, it was impossible that nations far removed from
each other could agree upon the bounds to be assigned to different parts. What-
ever, therefore, was common property of all, and after a general division of all
other things, retained its original state, could not be appropriated by division,
but by occupancy.'~~ He continued:



Among those things, which belong to no one, there are two that
may become subjects of occupancy; and those are jurisdiction,
or sovereignty, and property... The objects aver which sov-
ereignty may be exercised are twofold, embracing both persons
and things. But this is not the case with property... Sov-
ereignty, says Seneca, belongs to princes and property to in-
dividuals... The sea appears capable of being made a property
by the power possessed of the shore on both sides of it; although
beyond those limits it may spread to a wide extent ~ ~ . But
this right of property can never take place where the sea is of
such a magnitude as to surpass all comparison with that portion
of the land which it washes. And the right which one people or
prince possesses may also be shared by a great number of states,
among whose respective territories the sea flows... Instances
may be found of treaties by which one nation binds itself to
another not to navigate particular seas beyond certain bounds

Now the instances alluded to do not prove actual occupancy
of the sea or the right of navigation... both individuals
and nations may grant as a matter of favor or compact, not only
what they have a competent right to dispose of, but that which
is the common right of all men as well as of themselves.~a

Grot ius borrowed heavily from the earlier Spaniards, particularly Vazquez
and Vitoria, and Gentili. And though there was little that was novel in his sys-
tem or its arrangement, he is counted greater than his predecessors, because he
took their scattered concepts, secularized them where needed, built upon them,
and wove them into our first tapestry of International Law.

Strong words bring strong reaction, and it was not long in coming. The
most important of these works defending maritime sovereignty against the bold
attack of Grocius was that of the Englishman John Selden who answered Grotius
with Hare Clausum  Closed Sea! in 1618  printed in 1635!.~s The strong opposi-
tion to Grotius's thesis delayed his total victory for about two centuries. Dur-
ing that time progress was made toward freedom of ~navi ation; and by the later
seventeenth century and throughout the eighteenth century, practically all promi-
nent writers in International Law took up the case of freedom of the open sea.~~

VII. T'WO POST-GROTIANS

1. Cornelius van Bynkershoek �673 - 1743!~-"

This Dutch early "positivist" became one of the great ornaments of Inter-
national Law . In an early work, DeDominio Maris of 1703  Dominion of the Seas!,

~~ Id. at 103.

Selden put forth a two-part thesis: �! "that the sea, by the law of nature or
nations, is not common to all men, but capable of private dominion or property
as well. as the land" and �! "that the King of Great Britain is lord of the sea
flowing about, as an inseparable and perpetual appendant of the British Empire."
~~Oppenheim, International at 585-586.

The material on Bynkershoek is based on'. C. Bynkershoek, 2 Quaestionum Juris
Publici Libri Duo �930 ed T, Frank transl. 1737 ed! [hereinafter cited as
Bynkershoek, Public Law Questions]; Nussbaum, Concise History at 167-172; Wormser,
Story at 513-514.
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he took the side of Grotius and held that the navigation of the sea was free to
all, and that fishing rights on the high seas could not be restricted. It was
he who suggested the "cannon-shot" rule as the practical solution to the demar-
cation of "territorial waters"; viz., the distance of a cannon shot  one marine
league or three miles! would be the limit of off-coast territorial waters. His
adoption of Grotius's position of freedom of the high seas was not just a matter
of his philosophical agreement with the theory, 'to Bynkershoek's positivistic
mind, the facts led inescapably to that position.

In his main work published in 1737,  !uestlonum Juris Publici, he re-
emphasizes his stand on f reedom of the seas:

the question of who holds dominion of the sea: for if any
sea is under the dominion and rule of a sovereign, he has the
right to impose the law there, and others are obliged to obey
the laws... Accordingly, if any sovereign commands that res-
pect be shown his ships and strongholds on seas that belong to
him, it must be shown; if, however, he gives such a command on
seas that are not his, he can be disregarded with impunity
I have expressed my opinion in... DeDominio Maris...  in
which! I made a distinction between the sea that is near land and
the outer sea; to the former I assigned as much as could be controlled
f rom land, as for instance by the range of a cannon; what
the sovereign cannot thus control from land I called the outer
sea. I assigned the proximate sea to the dominion of the sov-
ereign who ruled the land, whereas I denied all. sovereignty over
the outer sea, except in so far as it is ~occu ied  emphasis
added! and held in possession  emphasis added! . .. dence I
drew the conclusion that at present no outer sea is under the
dominion of any sovereign since none of it is in possession of
any. Book II. c. xii., at 253.

Bynkershoek concerned himself with maritime neutrality, an issue crucial
to the Dutch. He objected to the rule adopted by his countrymen after the Treaty
of Westphalia  which ended the 'Thirty Years' War in 1648!: the rule of "free
ships, free goods" meant that enemy goods, except for contraband, must not be
captured on neutral ships, although neutral goods on enemy ships could be taken'
This rule particularly suited the Dutch as they had the largest commercial fleet
in the world, and wished to strengthen their neutral posit ion. Bynkershoek's
objections to this rule, which had become the heart of Dutch diplomacy, were based
on a broad rather than a narrow nationalistic view; he maintained that Dutch trea-
ties, while binding on the signatory parties, could not change the rules of uni-
versal maritime law. He discussed prize law and decided that the ownership of a
ship or goods passed to the captor when he obtained possession of the booty."s

AIthough it appears that Bynkershoek's primary aim was to raise problems
and clarify rules rather than to produce a complete code, his influence has been
tremendous and lasting. This is probably because his work is free from all theo-
logical theorizing and is judicially straightforward, clearly presented, and al-
most modern. Even that bastion of deference to precedent, the Dnited States
Supreme Court, paid him homage as "a very great authority'~ and "a jurist of
great reputa t ion.'~ s

7sBynkershoek, Public Law Questions at 86-89.
~~Ware V. Hylton, 3 Da11.. 262 �796! .
'"The Schooner Exchange V. McFadden 7 Cranch 144 �812! .



2. Emmerich deVattel �714 - L767ps

This Swiss diplomat "naturalist", while not contributing anything particu-
larly novel to International Law, gave to it a great systematic collection. This
treatise curn textbook, LaDroit des Gens  Law of Nations!, published in. 1758, is
based on the principles of the laws of nature. Vattel, however, had a practical
mind; so his work was written with a view to the practical application of these
"Laws." Although he was a pre utilitarian who professed the creed of the "great-
est good for the greatest number", his utilitarianism was grounded in religion
and an emphasis on fairness and equity. Since Vattel was not trained in the law,
some of. his formulas are vague and many of his conclusions are inconsistent.
Nevertheless, Vattel's humanitarian, cosmopolitan, and crypto-democratic attitude
make his work attractive beyond narrow juristic considerations.

Chapter XXIII., of Vattel's Law of Nations is entitled "Of the Sea", and
it stakes out his position clearly in favor of free seas and free navigation,
with the only restrictions being placed on contiguous seas:

The open sea is not of such a nature as to admit the holding
posession of it, since no settlement can be formed on it so as
to hinder others from passing

{l!he use of the open sea, which consists in navigation and
fishing, is innocent and inexhaustible' ,i. e., he who navigates
or fishes in the open sea does no injury to anyone . . . Now,
nature does not give to man a right of appropriating to him-
self things that may be innocently used, and that are inex-
haustible . For, since those. things, while common to all,
are sufficient to supply the wants of each, " whoever should,
to the exclusion of all other participants, attempt to render
himself sole proprietor of them, would unreasonably wrest the
bounteous gift of nature from the parties excluded . . . Nature
approves the rights of dominion and property which put an end
to the primitive manner of living . . . But this reason cannot
apply to things which are in themselves inexhaustible. If
the free and common use of a thing of this nature was prej u-
dicia 1 or dangerous to a nation, the care of their own safety
mould authorize them to reduce that thing under their own
dominion . . . But this is not the case with the open sea, on
which people may sail and fish without the least prejudice to
any person . . . No nation, therefore, has a right to take
possession of the open sea, or claim the sole use of it, to
the exclusion of other nations.

The right of navigating and fishing in the open sea being then
a right common to all men, the nation that attempts to exclude
another from that advantage does her an injury

However as everyone is at liberty to renounce his right, a na-
tion may acquire exclusive rights of navigation and fishing by
t reat ies

~"-The rreterial on Vattel is based on. Nussbaum, Concise History at 156-167;
E. deVattel, Law of Nations,  J. Chit ty ed. 1859!  hereinafter cited as Vattel,
Law of Nations I; LJormser, Story at 514-515.
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 R! ights of navigation and of f ishing, and other rights which
may be exercised on the sea... cannot be lost for want of
use... But it may happen that non-usage of the right may
assume the nature of a consent . . . The various uses of the

sea near the coasts render it very susceptible of property.
It furnishes fish, shells, pearls, amber, 6c. Now, in all
these respects its use is not inexhaustible: Wherefore, the
nation, to whom the coasts belong, may appropriate to them-
selves, and convert to their own profit an advantage which
nature has so placed within their reach . . . Who can doubt
that the pearl fisheries of Bahrem and Ceylon may lawfully
become property?so

Vattel was no innovator but his textbook approach, coming at a time when
International Law concerns were increasing, gained wide acceptance almost on a
par with Grotius; and in the ljnited States, he was a favorite authority.

VIII. FREEDOM OF THE SEAS AND SONE CONTEMPORARY CONCERNS

Although the Grotian ideal of freedom of the open sea met resistance, the
issue was joined. There was a steady progress toward the concept until, by the
first quarter of the nineteenth century, freedom of the seas was universally re-
cognized. It is neither doubted nor questioned by the contemporary writers of
digest s and treat ises of International Law.

1. Wha t doe s 0ppenhe im say?

The term ' freedom of the open sea' indicates the rule of the
Law of Nations that the open sea is not, and can never be, under
the sovereignty of any state whatever. Since, therefore, the
open sea is not the territory of any state, no state has as a
rule a right to exercise its legislation, administration, juris-
diction, or police over parts of the open sea. Since further,
the open sea can never be under the sovereignty of any state,
no state has a right to acquire parts of the open sea through
occupation... But although the open sea is not the territory
of any state, it is nevertheless an object of the Law of Nations

 But to obviate anarchy on the open sea! customary Inter-
national Law contains some rules which guarantee a certain legal
order on the open sea, in spite of the fact that it is not the
territory of any state

2. What does Colombos say?

 T!he open sea is not susceptible of appropriation
and no state can obtain such possession of it as would legally
be necessary to give rise to a claim of property. The high sea
cannot be subject to a right of sovereignty for it . . . con-
stitutes an indispensable element for international trade and

"o Vattel, Law of Nations at 204-206.
Oppenheim, International at 589-590.



navigation...  N!o given state is entitled to occupy it or
proscribe its use to other states.ss

It should be noted that the arguments advanced for freedom of the seas
have always, since the ancients, been based on two different and mutually ex-
clusive legal theories: �! the sea belongs to no one  res nullis! or �! the
sea belongs to everyone  res communis! . This rather metaphysical consideration
has a great practical importance in today's world where we are faced with the
need to exploit the resources of the seabed and the soil beneath the seabed.

This need has led to a consideration of claims modifying the traditional
concept of freedom of the seas. Under the res nullis view, the first occupier
would have exclusive rights and control. Young has called this the "snatch and
squat" approach, although he is not opposed to the idea.s Holland, 4 Oppenheim
and Lauterpacht"s also have taken a modified res nullis approach which holds
that occupation gives control. Under their view, occupation can be actual or
constructive. They reason by analogy from the ancient rule which allowed occu-
pation of the seabed for sedentary fishing. These writers would allow coastal
states to extend their jurisdiction and control to submarine areas appurtenant
to their territory. They believe such control and "occupation" is the most
effective way to assure development of resources. Further, 'the concept of
freedom of the high seas as applicable to the waters  above the submarine areas!
need be modified only to the extent necessary to permit reasonable exploitation".~~

I believe this pragmatic approach is fraught with danger to the ocean and
thereby to all people. While I agree with Lauterpachts~ that the freedom of the
seas doctrine should not be treated as a rigid dogma too sacred to modify to
meet today's needs, I also believe that the "buccaneer" approach is not the modi-
fication needed. What is "reasonable" exploitation? And, is each coastal state
Co decide this for itself?

If the res communis view is fo11.owed, the sea and its bed being common
and open to all, then it must be protected and preserved for all people. The ex-
ceptional cases allowing for occupation of part of the sea for sedentary fishing
are rare. If we must look to saving what we now know are not inexhaustible re-
sources, then we need internationa 1 agreements enforced by an international body.
This is the view taken by Professor Colombos in a modified form, I would go
further and place the seabed and the soil beneath it under an United Nations force.

:s Colombos, International Law at 39-40.
ssYoung, The Le al Status of Submarine Areas Beneath the Hi h Seas, 45 Am. J.
Int'1. L. 225 �951!.
a~Holland, The Juridical Status of the Continental Shelf, 30 Texas L. Rev. 586
�951-52!. [hereinafter cited as Holland, Juridical!.
ssOppenheim, International at 582; Lauterpacht, Soverei nt over Submarine Areas,

"sHolland, Juridical at 597.

-'s Colombos, International Law at 56.
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CRISIS IN THE SOUTH PACIFIC:

TUNABOAT SEIZURES

Jack M. Abel

Within the discipline of international law, perhaps the one area that has
remained beyond the bounds of ready solution is that dealing with the breadth of
a coastal nation's territorial waters. Particularly troublesome in this area
are the allegations of several Latin-American countries asserting sovereignty
and jurisdiction over a two-hundred mile belt of sea adjacent to their coast and
the United States' contention that such unilateral assertions are invalid as
violative of international law. The particular difficulty of the matter lies
in the fact that up until the present, all attempts at codification of an accepted
breadth of the territorial sea have failed, with a resultant total lack of
uniformity of claims among nations. To illustrate, a 1969 survey promulgated
by the Food and Agricultural Organization of the United Nations  FAO! revealed
that of ninety-three natians listing the breadth of their territorial waters,
forty advocated a twelve mile territorial sea, thirty alleged a three mile limit,
fourteen accepted a six mile limit, four asserted a two-hundred mile territorial
sea, and five other countries had various claims ranging from four miles to one-
hundred and thirty miles. To compound the issue, an additional twenty-six na-
tions alleging a territorial sea of less than twelve miles have claimed exclus-
ive fishing zones projecting up ta twelve miles out to sea.~

Hy the twentieth century, it was evident that the tradional "Cannonshot"
theory based upon the maxim "Imperium terrae finiri ubi finitur armorum pates-
tas,"~ asserting that a state has control over the territory that it can cammand
and possess, was not, and could not be, construed as a customary rule of inter-
national law. It was in this light that three major conferences to codify the
breadth of the territorial sea were convened. The first was the Hague Codifi-
cation Conference held in 1930, under the auspices of the League of Nations.
Here, neither the Preparatory Committee nar the Second Committee which studied
and reported upon the findings of the former were able to reach agreement. The
Second Committee specifically "refrained from taking a decision on the question
whether existing international law recognizes any fixed breadth on. the belt of
the territorial sea."4 The second major attempt at the definition and the inter-
polation of the breadth of the territorial sea was made by the International Law
Commission.s Here, the Commission inferentially recognized the right of a coastal
nation unilaterally to claim sovereignty over,a territorial sea of up to twelve
miles in breadth. At the same time, however, the Commission declined to advance
a specific recommendation upon what it considered the proper breadth of the terri-
torial sea . The Commission did recommend "that the breadth of the territorial sea
should be fixed by an international conference." Pursuant to the

Limits and Status of the Territorial Sea, FAO �959!.
2 id

-1 Quaestioner Juris Publici, �937! .
~Publication of the Lea ue of Nations V. Le al uestians.
s Established pursuant to the U.N.G.A. Res. 174  II! . This appeared on Nov. 21, 1947.
sReport of the International Law Commission, U.N.G.A., 11th Sess., GAOR Supp. Na. 9,

 U.N. Doc. A/3159! 51 Am. J. Inter ' 1 Law 155.
"Id. at 161.
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recommendation, the Geneva Conference on the Law of the Sea was convened and
met in April and March of 1958. The Conference, like its predecessor, failed
to reach any results or consensus with regard to the breadth af a state' s
territorial waters. The Second Geneva Law of the Sea Conference met in 1960,
and again failed to reach an accord. An American proposal advocating a six
mile territorial limit coupled with an additional six mile contiguous zone
wherein the natianals of the coastal state were to have exclusive fishing
rights narrowly went down to defeat, one vote short of the necessary two-
thirds required far adoption.

It is in this state of confusion that Chile, Ecuador and Peru, along
with eight other latin-American States  hereinafter referred to as the C-E-P
States!, laid claim to a two-hundred mile territorial sea. The development
of the two-hundred mile territorial claim was precipitated primarily by the
United States' unilateral claims as to territorial water extensions and the
continental shelf, antagonistic attitudes towards the claims of the Latin-
American states, and was later augmented by psychological, political, and
economic interests of the C-E-P States. The initial impetus of the C-E-P
States' actions were the Truman Proclamations of 1945, i.e. the Continental
Shelf Proclamation which made the "natural resources of the subsoil and the
seabed of the continental shelf beneath the high seas but contiguous ta the
coasts of the United States as appertaining to the United States, subject ta
its jurisdiction and control""- and the Truman Fisheries Proclamation which
sanctioned the creation of "conservation zones in those areas of the the high
seas contiguous to the coasts of the United States wherein fishing activities
have been or in the future may be developed and maintained on a substantial
scale."- Apparently, Argentina, Chile, and Peru looked upon the proclamations
as an outright assertion of United States' sovereignty beyond the territorial
sea, and within a year Argentina, relying upon the Truman Proclamations as
precedent, issued a presidential decree asserting national sovereignty over the
Argentine Continental Shelf and the superadjacent sea.>o Soon after, on June
23, 1947, the President of Chile issued a declaration of sovereignty over the
adjacent continental shelf and sea and alleged a two-hundred mile zone of
protection and controL.~~ Peru issued a similar decree on August 1, 1947, also
asserting sovereignty over the continental shelf and the superadjacent sea with
a two-hundred mile zone of protection and control.>> On July 2, 1948, the
United States protested the actions of these three countries alleging sub-
stantial differences vis-a-vis the Truman Proclamations  ~su ra! and alleped
that the declarations did not conform to international law ~ In response to the
United States' protest, Chile, Ecuador and Peru signed the Declaration of
Santiago, formally named the Declaration on the Maritime Zone done at Santiago,
Chile, on August 18, 1952,~~ which provided that each of the three nations
recognize and defend the sovereignty of each over its coastal waters to a
breadth of two-hundred miles. The Declaration also provided that each nation

sProclamation No. 2667, 3 C.F.R. 67, 68 �945!.
- Proclamation No. 2668, 3 C.F .R. 68 �945!.
~o Presidential Decree No. 14, 708, Oct, ll, 1946  Argen.!, in Baletin Official,

Dec. 5, 1946, at 2.
~~ Kl Mercurio  Santiago, Chile!, June 29, 1947.
r -El Peruano, Aug. Ll, 1947, at 1.
~sNote No. 122 of July 2, 1948, Dep't of State file 825.0145/7-1448. Note No.

1030 of July 2, 1948, Dep't of State file 825.0145/7-248.
i -in Revista de Derecho International No. 45, 104-5 �952!.
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was bound to join in the enforcement of claims against intruders. Finally, in
1970, Brazil, Uruguay, Argentina, Chile, Peru, Ecuador, Panama, Nicaragua and
El Salvador signed the Declaration of Montevideo on the Law of the Sea,iswherein
the signatories asserted that their "sovereignty" or "exclusive jurisdictional
rights over the maritime zone adjacent to their coasts, its seabed and subsoil"
had been extended to a distance of two-hundred miles measured from the baseline
of their territorial sea "because of their special circumstances." s

The Governments of the C-E-P States have advanced several legal theories
to bolster their assertions that their two-hundred mile limit is valid under
international law. The first of these is an evolutionary theory, based on the
argument that due to the failures of the 1930 Hague Codification Conference
 ~su ra! and the 1956 and 1960 Geneva Conferences on the lau of the gea  ~su ra!,
there is no international law principle that prevents a state from determining
its own territorial waters. They further allege that since 1946, seventeen
other nations have adopted two-hundred mile territorial waters.

1'ha second argument advanced is based upon the holding in the A~nlo-
Norwe ian Fisheries Casei" which seemingly allows coastal states to make uni-
lateral claims to exclusive fisheries jurisdiction beyond the limits generally
accepted by international law if certain economic interests and ancient and
customary usages are evidenced. Here, with regard to the claims of Peru speci-
fically, the justification of the assertion is based upon Peru's alleged eco-
nomic dependence upon the Humboldt Current, located approximately two-hundred
miles off the coast of Peru. Peru claims that its economy, dependent upon the
fishmeal industry, earning more than 25 per cent of Peru's foreign exchange,
would suffer by any limitation on the breadth of the territorial sea. Similarly,
any zone less than two-hundred miles would be inadequate to protect the indust ry
from foreign exploitation, and therefore, jurisdiction over the Humboldt Current
is vital to the country's economy, thus meeting the tests established under the
An lo-Norwe ian Fisheries Case  ~su ra!. This theory has been termed the "bioma"
or "ecosystems" theory.

A third theory advanced is that Peru's claim to a two-hundred mile terri-
torial sea is an exercise of Peru's inherent rights of self-defense and self-
preservation.i- Phillip C. Jessup commented that "the claim is supported on the
strongest possible ground, namely, the national interests in the conservation
of the natural resources of the adjacent seas and seabeds, coupled with a general
right of self-preservation." o

The fourth theory advanced is the "regional law theory" whereunder the
claim is argued as valid under Inter-American international law. Here, the con-
tention lies in precedents of regional state practice,
among them being the 1939 Declaration of Panama~i wherein the United. States
created defense zones around the continents extending at some points up to three-
hundred miles out to sea ~ Peru argues that in this instance, their protection
of their economic interests is even more vital than the defense interests the

isE1 Peruano, May 13, 1970 at 4.
1 e Id,

i~i1951 I I.C.J. 86.
>aForeign Agricultural Service, U.S- Dep't. of Agriculture, No. M-204, Peru's

Fishmeal Industr 5 �969!.
ia see generally, 'E. Garcia Sayan, Notas Sobre La Soberania Maritime Del Peur:

Defensa De Las 200 Mi11as De Mar Peruano Ante Las Recientes Transgressiones
�955!.

oJessup, Book Review, 49 Am. J. Inter'1 Law 593 �955!.
"-i 5 For. Rel. U.S. 29 �939! .
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United States had in 1939, and by that reason, the United States is under a duty
to recognize Peru's claim. Peru, in support of the regional law theory, further
points out that several other states have extended their jurisdiction outward to
two-hundred miles, and therefore, there exists a customary rule of regional inter-
national law to which the United States is bound to adhere.

A final theory is one of estoppel based upon the rationale of the North Sea
Continental Shelf Cases' generally holding that some theory of estoppel is recog-
nized in international law in cases of detrimental reliance. Thus, by analogy,
when the United States asserted jurisdiction beyond three miles, and when they
recognized a broad claim to Mexican fishery jurisdiction, Peru relied upon such
actions in the furtherance of their own actions. As such actions have been de-
trimental to Peru and have caused them injury, the United States should be estopped
from denying the validity of their claim.

The United States' assertion of the invalidity of the C-E-P States' claim
of a two-hundred mil.e limit are based upon two legal theories.~s The Un.ited
States' first contention is that Peru's assertion of a two-hundred mile terri-
torial sea is in violation of the accepted principle of international law, i.e.
freedom of the high seas, as codified in the 1958 Geneva Convention of the Law
of the Sea.a4 Furthermore, any law or act that limits the use of the high seas
is contrary to, and in violation of, international law. Similarly, the United
States alleges that any extension of the breadth of the territorial sea beyond
twelve miles is illegal as based on the intetnational Law Commission  ~se ta! and
the 1958 Geneva Conventions on the Law of the Sea, wherein there was strong
feeling that the breadth of the territorial sea should not extend beyond twelve
miles. As a further contention, the United States alleges that there is a cus-
tomary rule of international law that the breadth of the territorial sea should
not extend more than twelve miles founded in the adherence of nearly all the
countries in the international community to territorial seas of twelve miles
or less." -Further, the United States' view is that if all nations were per-
mitted to assert and obtain recognition of all claims to territorial seas,
there would be chaos on the seas, endangering the free use of the oceans and
the airspace above for the production of food and for transportation.

The C-E-P States' reactions to the United States' protests and actions
have gone beyond mere paper assertions of sovereign rights over the claimed
territorial sea', by 1955, siezures of American tuna boats had been initiated.
During the period from January, 1961, through December, 1971, the C-E-P States
have intercepted, boarded, arrested, detained, and subsequently released one-
hundred and forty-five United States Flag tuna vessels. During these detentions,
over four-hundred and thirty-eight �38! fishing days have been lost, and fines
paid to the Latin-American Governments have totaled over $3,543,194.00. The
problem today appears to be reaching crisis proportions for the United States,
with fifty-three �3! tuna vessels being seized in 1971 alone. Similarly, the
fines paid for the release of those fifty-three vessels amounted to $2,504,109.00
with an additional estimated $100,000.00 being incurred by the owners of the ships.
To emphasize the current magnitude of the problem, the fifty-three seizures in

-"~t 1969! I.C.J. l.
~csee: Phleger, Recent Develo ents Affectin the Re ime of the Hi h Seas,

32 Dep't. of State Bull. 934  June 6, 1955!.
a4 516 U.N.T.S. 205; T.I.A.S. No. 5639; 52 Am. J, Inter'1 Law 834  l958!.
ss see' .note 1, and contents in text, supra.
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1971 were well over five times the previous nine year average of ten boats seized
per year, and the fines incurred in this one year period were almost thirty times
those of the previous nine year average, approximating $84>000.000 each. Ecuador
has been the most aggressive among the seizing nations, having escorted into
port ninety-eight  98! American tuna vessels in the last ten years. Peru has
seized thirty-seven �7! vessels, while the remaining ten seizures have been dis-
tributed among Mexico, Panama, Colombia, and El Salvador, seizing respectively
4, 3, 2 and 1 vessels each.aa

The problem is further magnified by the very nature of Skipjack and Yellow-
fin Tuna, in that they are both highly migratory species and must be pursued to
be caught. In many such cases, American Flag tuna vessels are compelled by eco-
nomic considerations to invade asserted territorial waters, and in fact, are
encouraged by the United States Government to do so by means of passage of the
Fishermen's Protective Acta~ providing for reimbursement to the owner for any
fine, fee or other charge paid to secure the release of the seized vessel, as
well as guarantees to the owner of payment for confiscation, spoilage of fish,
and for loss of income occasioned by the seizure. To demonstrate the growing
concern of the United States over the seizures, it. is noted that the originaI
Act of 1954 provided for reimbursement to the owner of the vessel only in the
amount of the "fine" paid to the seizing government. Recognizing the serious
damages to the vessel owners and crews, the act was substantially augmented in
1967 to include reimbursement by the government for "the amount of the fine, lic-
ense fee, registrat ion fee, or any other direct charge actually paid." In
addition, the 1968 Amendment established an industry/government insurance pro-
gram administered by the Secretary of the Interior, which protects against losses
occasioned by seizures. The program reimburses the owners for all costs from
damage or destruction to the vessel, fishing gear and equipment; from the loss
or confiscation of such vessel or equipment; dockage fees or utilities; as well.
as reimbursement for the market value of the fish caught prior to the seizure
which have either spoiled or have been confiscated by the seizing government.
Additionally, in the event of a seizure, the insurance program allows the re-
covery by the owner of a vessel for up to fifty �0%%u.! per cent of the gross in-
come lost as a direct result of the seizure and detention.~s

Since the implementation of the Act, over $2,342,188.00 have been ex-
pended or certified to be paid, well over two-thirds of that amount being paid
to Ecuador alone.ac $1,366,223.00 were paid in 1971, alone, reflecting certifi-
cations of claims up to and including September first of that year. Thus, a
very high proportion of the losses that have occured because of the seizures
are being absorbed by the government, leaving the vessel owners generally well
protected against loss. Further, such claims by the tuna boat owners have
recently been paid within the relatively short time period of eight to ten
months.- As such, the Fishermen's Protective Act of 1954 and the 1968 Amend-
ments thereto appear to provide very real protection to the individual tunaboat
owner as against loss. Nevertheless, the United States, by the adoption of the
Statute has been only able to protect against economic loss to the individual
owners and has not curtailed seizures as such.

~~Table 1, Data on Seizures, excepted from the records of the American Tunaboat
Assoc.

"~ 22 U.S.C. %51971-1978.

aa Id. 51973.

~~ see generally,' 22 U.S.C.51977.
soData on Seizures, supra note 26.

Letter from August Felando, General Manager of the American Tunaboat Assoc.,
Nov. 7, 1972 '
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The United States, by this action, has intensified the conflict in a
number of ways. By the provisions of the Act, the risk of economic loss to the
owner of the vessel is no longer a deterrent to an invasion of the territorial
seas as asserted by the C-E-P nations. In fact, the guaranteed payment for a
substantial portion of the gross income lost by the owner of the vessel undoubt-
edly encourages sojourns into the disputed waters, and in every sense must be
considered a free license for the American fishing vessels' intrusions. Not
only has the government encouraged confrontations and seizures by tacit approval
of the violation of the alleged territorial waters of the C-E-P States, they
have insulted the pride of the Latin-American countries. More importantly,
however, the United States, by the promulgation of the Act, has given the C-E-P
States a guaranteed source of revenue. Thus, we find a situation whereby the
United States has in a very real way given a monetary incentive to the seizing
countries. Moreover, the United States seems to be rewarding the C-E-P States
each time they seize an American vessel. Realistically, the Fishermen's Pro-
tective Act, while offering some form of protection to the owners of the detained
vessels, has in actuality intensified the crisis. Such a conclusion is supported
by the fact that since the adoption of the 1968 Amendments, the rate of seizures
and the amount of the fines have skyrocked. Since 1968, the average number of
seizures has more than doubled, and the average amount of fines has increased
nearly tenfold.ss

The Fishermen's Protective Act does contain sanctions against seizing
nations. Under the terms of the Act, the Secretary of State may "take such
action as he may deem appropriate to make and collect claims against a foreign
country for amounts expended by the United States...because of the seizure of
a vessel of the United States by such country."=s The Statute, as amended in
1968, further provides that if the seizing country refuses to make payment with-
in four months of notification of the claim, "The Secretary of State shall with-
hold, pending such payment, an amount equal to such unpaid claims from any funds
programed for the current fiscal year for assistance to the government of such
country..." 4 This provision seems to be a paper tiger, and through 1971, the
Department of State had not made a single deduction pursuant to terms of the
Statute.~ Seemingly, the unglamorous statement by Rogers C. B. Morton "I will
bet you a cow to a racehorse that it would not be cut off"se with regard to the
proposed sanction has become a prophesy fulfilled. Perhaps the best statement
as to the lack of enforcement of any deduction of foreign aid to a seizing coun-
try is expressed in the Senate Committee on Interstate and Foreign Commerce's
commentary to the 1954 Act stating that:

Section 5 is for the purpose of letting the Secretary of State
know that the Congress expects him eventually to recover from
the foreign country and money expended by the United States
Government under this Bill because of the seizure of a United
States vessel thereby. Once again, however, utmost flexibility

"a see note 30, supra.
s='22 U.S.C. 51973.

~< Id.
s"-Telephone Conversation with Mr. Frechette, Peru Desk Officer, Agency for

International Development, Dec. 1972.
saHearing Before the Subcommittee on Fisheries and Wildlife of the Committee on

Merchant Marine and Fisheries. House of Representatives, 90th Cong., 1st Sess.,
ser. 90-8, at 16  june 22, 1967! I hereinafter cited as 1967 Hearings!.



in the conduct of foreign affairs is retained by the Executive
by instructing the Secretary of State to take only such actions
as he may deem appropriate to make and collect such claims,
without any specification as to time or other condition.s~

A recent development concerning the problem of monetary sanctions against
the seizing nations is Congress passing House Resolution 7117, subsequently
signed into law by the President on October 22, 1972. This Bill was enacted
generally to amend the Fishermen's Protective Act of 1967 with a view to ex-
pedite the reimbursement of United States vessel owners for charges paid by them
for the release of vessels and crews illegally seized by foreign countries.
Further, the Bill was enacted to strengthen the provisions of the 1967 Act with
particular regard to the collection of claims against such seizing countries.
Specifically, the Bill provides for the Secretary of State to require reim-
bursement from the offending nations, and if there is no satisfaction of t' he
claim, the Secretary is empowered to deduct the amount of the claim from A.I,D.
 Agency for Internat ional Development! funds programed for such of fending coun-
try. The Amendment to the Act still provides, however, for Executive dis-
cretion as per the actual deduction of the claim from the programed funds,
and it is seriously doubted whether any such deduction will ever be made.
Apparently, the feeling of the Executive Branch is that any punitive sanctions
imposed upon the seizing countries will result in a strong anti-United States
reaction by such countries, and that there are other, more important policy
considerations that militate against the use of such sanctions ~

Interestingly enough, it appears that the C-E-P States are using both
American vessels and American trained men to carry out the seizures. The matter
was succinctly stated by Congressman Tom Pelly of Washington State to the
members of Congress in March of 1967. In his address, the Congressman stated:
"To make matters worse, United States Naval vessels supplied to our neighbors
in South America under our military assistance program have been those used in
making these illegal seizures." More specifically, "According to affidavits
...Ecuador recently received gifts of modern warships from the United States.
In addition, the Ecuadorian crew who participated in seizures of these two tuna
clippers I M/V Ronnie S. and M/V Determinedl in February, 1967, had just comple-
ted a six month training tour in the United States."4o Indeed, during the period
from June, 1959, to mid 1967, ninety-seven  97! United States Naval vessels had
been supplied to Latin-America.4> Further, the United States prior to 1969 had
refused to cut off such supplies to Latin-America for reasons that are deemed
"classified material." This policy was evidenced by the following exchange be-
tween Mr. John D. Dingell, then Chairman of the Investigation Committee and
Mr. M. R. Barnebey, Country Director for Ecuador and Peru Affairs',

Mr. Dingell: "You have indicated to these people t the C-E-P States]
that there will be no more of that kind of vessel pro-
vided to them until we resolve the problem~"

Mr. Barnebey'. "What you suggested, Mr. Chairman, we certainly con-
sidered also."

Mr. Dingell: "What was the result."

a~ Report No. 2214, of the Senate Committee on Interstate and Foreign Commerce,
Aug. 4, 1954, at 3,4.

a"Public Law 92-569.
Cong. Rec. at H3193, March 22, 1967.
Testimony of August Felando before the 1967 Committee, supra note 36, at 42.

~~ 1967 Hearings, supra note 36, at 65-67.
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Mr. Barnebey. "It runs into the very same objections that a threat
to cut off military and economic assistance across
the board would have."

 Classified Material deleted�s

The United States did, however, finally retrench from this position, and in
1969, invoked the Foreign Military Sales Act4s to forbid the sale of military
goods or services to any nation that seized United States vessels while in
international waters. The Act, which was first enforced in 1971, provided for
the suspension of al.l military sales for a one year period following any seizure,
to those countries which had seized United States fishing vessels.

The question now to be considered is whether the United States, by either
its actions or inactions, has recognized the C-E-P Nations' claims of sovere-
ignty over the territorial sea extending outward to two-hundred miles.
appears beyond dispute that the United States has refused de ~ure recognit ion
of the claim. This refusal of recognition has been steadfastly adhered to by
the United States, which has continually denounced the claim as a violation
of international law, i.e. a violation of the freedom of the high seas. The
United States has protested all claims of sovereignty extending beyond a twelve
mile territorial sea, and as early as 1948 had sent formal notes of protest to
Argentina, Chile, and Peru in response to such nations' assertions of sovereignty
over a two-hundred mile expanse of sea.44 Similar protestations were made at
the 1958 and 1960 Geneva Conventions on the Law of the Sea. Today, it is
standard practice that "a protest is lodged with the country in which the
seizure took p1ace" in every case where the United States has made a payment
under the provisions of the Fishermen's Protective Act.~"

Given the fact that the United States has refused de jure recognition
of the claims, the problem becomes whether or not the United States has given
de facto recognition of the C-E-P claims. The question, more specifically put
is, has the United States acted in a manner consistent with its denial of the
validity of the claim of the C-E-P Nations? If the answer is in the affirmative,
we need not advance any further in the analysis, as there has been no recognition
or acceptance of the claim. If the answer is in the negative, however, we must
pursue the inconsistencies and determine whether they are of such magnitude and
character that we can say that there has been either expressly or impliedly a
de facto recognition of the claim cognizable in international law.

The analysis must first begin with the monetary reimbursements being
made to those owners whose boats have been seized and who were compelled to pay
a fine to secure the release of the vessel and the crew. In such cases, we
have a situation wherein the United States Government is, in effect, making an
indirect payment to the seizing government, with the owner of the seized vessel
being merely an intermediary through whom the funds pass. The fact being that
the payments to the vessel owners are in actuality payments to the seizing state,
the question is raised as to whether the reimbursement program is a form of tacit
approval of the seizures, and if so, does such approval amount to an implied recog-
nition of the disputed zone?

To answer the second part, if there does exist, in fact, an approval of
the seizures, the question will have to be answered in the affirmative: speci-
fically, if the United States approved of the seizures, this approval would amount

4sSupra note 36, at 67.
~s22 U.S.C. 512751-2753, at 2753 B! ~
44Supra note 13.4s 1967 Hearings, Statement by Ernest Kerley, Ass't, Eegal Advisor for Inter'l.

Claims, supra note 36, at 68.
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to an implied recognition of the claim. This result is based upon the simple
analysis that if the United States implieldy approved of the seizures, such
approval would be tantamount to an approval of the exercise of sovereignty over
the portion of the seas wherein the vessel was seized. To complete the syllogism,
we have the result that the United States would thereby approve sovereignty,
and by this rationale, the claims of the C-E-P States would be valid.

As to the first part of the question, the answer is much more difficult,
having the added factor of the uncertainty of the exact United States foreign
policy as applied to the Latin-American States. In this instance, the United
States has opted for a policy advocating a negotiated settlement and a refusal
to take any direct sanctions against the nations that have seized American Flag
vessels. Here, in the absence of formal protest and of any overriding foreign
policy considerations, such refusal would certainly be considered an acceptance
of the C-E-P States' claim of sovereignty over the disputed sea. In this re-
gard, however, the United States has consistently protested all seizures. Also,
the fact that they have refused to take either economic or military sanctions
against the seizing countries does not deny the validity of efforts at inducing
a negotiated settlement or any other action amounting to a denial of sovereignty.
Even if we could conclude here that a refusal of the United States to employ
direct sanctions would amount to an implied approval of. the Lat in-American claims,
the United States has passed legislation which does provide for economic sanctions
against the seizing states. The fact that. they are discretionary and have not
been enforced as of this date would not derogate from their effectiveness in re-
futing any claim of implied approval. The intention is clearly one of evidencing
disapproval of the actions of the C-E-P States. The Fishermen's Protective Act,
the amendments thereto, and the Foreign Military Sales Act evidence a disapproval
of any attempt of the exercise of sovereignty by the coastal state in the disputed
zone,' and thus, the conclusion which must be reached is that the United States,
in fact, has given no tacit approval of the seizures, and, accordingly, no im-
plied recognition of the alleged two-hundred mile territorial sea can be supported.

The United States' policy with regard to the purchase of fishing licenses
by the vessel owners raises a similar question as to any tacit approval possibly
given by the United States of the two-hundred mile territorial sea. At the time
of the Declaration of Santiago in 1952, s and for several years thereafter, the
United S'ates adopted the position that fisherman venturing into the disputed
zone should not purchase fishing licenses from the C-E-P Countries unless they
were going to fish within twelve miles of the shore. The rationale and policy
underlying this position was that the application for licenses, and the payment
therfor, even under formal protest, could be construed as a recognition of sov-
ereignty of the coastal states over a two-hundred mile zone.

The United States policy today is one whereby "the United States does
not oppose the purchase of a fishing license, but at the same time does not
approve of such a purchase." ~ Given the current United States position, the
question that arises is whether the United States, by not discouraging the pur-
chase of the license, is impliedly recognizing the sovereignty of the claiming
state over the disputed waters' To answer this question, the analysis must first
turn upon the individual, and ask whether or not the purchase of the license by
the individual is a de facto recognition of the sovereignty of the licensing
state over that area of the sea which the license purports to encompass' The
answer is clearly yes, and such a conclusion is mandatory in view of the prin-
ciple that once an individual seeks the protections and benefits offered to him
by that state, he is under a reciprocal duty to abide by the rules and regula-

s Supra note 14 and accompanying text.
4~ Supra note 35.
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tions of that state. Here, the act of purchasing a license to fish in the waters
of the coastal state is equivalent to the granting to the individual, by the
licensing state, all the protections and benefits that the state is bound to give
to its own nationals, and as such, the individual recipient of those benefits is
under a duty to recognize the sovereignty of that state. This duty to recognize
might further be based upon, 'first, a theory of waiver, whereby the individual
will be deemed to have waived any objection to the exercise of sovereignty by
his acceptance of the terms under which the Licence was issued; or further, by
some form of estoppel, under which the purchaser wouLd be deemed to have accepted
the license on the condit ion that he agreed to submit to the jurisdiction of the
licensing state, and therefore is estopped from denying that such state did not
in fact possess sovereignty over that area of the sea as contemplated under the
license.

Having answered the question of whether the individual has given de facto
recognition to the claims of sovereignty by the licensing state in the affi~tive,
we can now turn to the matter of whether the failure to discourage the purchase
of fishing licenses by the United States Government may be considered an implied
recognition of the claims of the C-E-P Nations. Given that in international law
the actions of the individual may often be imputed to the state, arguably, the
marked shift in United States policy from one of forbidding the purchase of
fishing licenses to a policy of not opposing the purchase thereof can be taken
as an approval of the action of the individual. Should there be such an appro-
val of the actions of its citizens, albeit only tacit, the individual may be
deemed to be speaking for the state by his actions, and hence his conduct will
be imputed to the state itself. Thus, the syllogism reads.' An individual who
purchases a fishing license is deemed to have impliedly recognized the sovereignty
of the Licensing, state in such matters. The conduct of the individual, where it
is tacitly approved by his government is imputed to the state itself. Therefore,
either under a theory of waiver, estoppel, or a theory where an individual, when
he seeks the protection and benefits of a state is under a duty to abide by =he
rules and regulations of that state, is deemed to have recognized the sovereignty
of the licensing state in such matters.

If the issue were limited to the purchase of the license, the clear answer
is that there was undoubtedly a de facto recognition of the claim by the United
States. Unfortunately, the issue is not so easily resolved, nor is it as free
from extraneous factors as we may desire. One additional considerat ion is that
of the shift of United States' policy in this area. As such, the policy re-
flects an intention on the part of the United States to allow the individua I
owners to protect themselves from any potential and very real injury that may
be occasioned by a seizure. The policy of the United States in this area, I
do not believe, could be construed as an intention to recognize the claims of
the C-E-P States. Also, the policy of the United States is one of passivity,
neither militating for nor crusading against the purchase of the license. In
this light, and given the gravity of the problem, international law would pro-
bably not impose an implied recognition of the claim on the basis of the United
States' view of not opposing the purchase of a License. In this area of great
sensitivity, some overt act on the part of the United States evidencing positive
intent to recognize the two-hundred mile Limit, as alleged, would be required as
a condition precedent to finding implied recognition by the United States.

The current dispute over the proper breadth of the territorial sea is
without doubt a controversy which has had, and will continue to have, extensive
effects throughout the international community. The controversy has had cnn-
siderable impact upon the American tuna fishing industry and, a fortiori, on the
American economy. This dispute has become particularly sensitive in the area of
United States foreign relations. The problem has been intensified by a violent
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upsurge in the number of American Flag tuna vessels seized while in disputed
waters and the dramatic increase in the cost to the United States to recover
the vessels once they have been detained. To date the problem has failed to
be resolved, and the prospects for settlement in the near future seem remoter
Further, any attempts at a legal settlement or solution to the problem seem
similarly destined to fail. The legal issues of whether there has or has not
been a de facto recognition of a particular claim, or whether there is or is
not a recognized customary rule of international law which defines the breadth
of a country's territorial waters vis-a vis the world community, are merely
extraneous issues either to support or to condemn a particular claim. The
real issues, and the ones that must be grappled with before any solution can
be found, are not legal, but are the economic, political, and psychological con-
siderations that operate within the nation itself. It is only when individual
nations negotiate openly and take into consideration the particular needs and
values of each other that dispute settlement becomes possible.
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JURISDICTION IN NATIONAL WATERS

Lynn Allison

"wo of the oldest forms of contact between nations are war and trade.
For thousands of years, ships have been involved in both, and a large body of
internat.ionally recognized customs and law has grown up concerning the ships
and the waters upon which they sails

The purpose of this paper is to review and discuss this body of customs
as it relates to a coastal state's jurisdiction over foreign ships in its in-
ternal and territorial waters and to consider applications of these customs
to recent situations that have arisen.

The proper width of the territorial sea will not be discussed here.
Several international conferences have met and wrangled over the question
without reaching an agreement; the states of the world consequently continue
to assert whatever limit they prefer, ranging from three miles to two hundred.
This paper will avoid that controversy and deal only with what powers a state
has within its territorial waters once it decides their extent.

l. Internal Waters

The internal waters of a nation are those which lie landward of the
baseline from which the territorial sea is measured.> The classification in-
cludes ports, rivers, harbors, roadsteads, and lakes. Internal waters are con-
sidered a part of the state's territory, and the state is therefore sovereign
over them.a However, nations have a peacetime obligation to keep their com-
mercial ports open to international traffic. Military ports may, of course,
be closed to all ships.

The Geneva Convention of 1958 on the territorial sea left the rules and
regulations governing internal waters to the individual states. The delegates
to the conference thus acknowledged a nation's sovereignty over these waters
and merely noted that such sovereignty should be exercised in accord with
principles of international law.4

It is generally recognized that a foreign ship, by entering the internal
waters of a state, falls with all persons aboard her under the jurisdiction
and control of the local authorities in many situat ions. Government ships
have some immunities from jurisdiction which private vessels do not possess.

Some writers hold that the coastal state's jurisdiction over non-military

~ T. Thommen, Legal Stat~s of Government Merchant Ships in International Law 3
�962!. [hereinafter cited as Thommen, Legal Status].

-"Thommen, Legal Status, at 51.
s C. Colombos, The International Law of the Sea 160 [hereinafter cited as Colom-

bos, International Law].
~ Convention on the Territorxal Sea and the Contiguous Zone, Geneva, 1958, 516
u.N.T.S. 205, T ~ I.A.S. No. 5639 Thereinafter cited as Geneva Convention 1958].
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ships and persons in the port does not extend to matters involving only the
internal order of the ship. Other writers are of the opinion that the coastal

1state s jurisdiction is absolute, and its exercise in matters concerning only
the ship's internal order is forgone as a matter of courtesy or comity.s Either
way, it is left to the flag state to deal with any problems which may arise
aboard ship. Some commercial and consular treaties contain a non-jurisdiction
clause applying to matters concerning the internal order of ships.E This, in-
cidentally, would run counter to the theory of absolute sovereignty of the
coastak state over its internal waters.

But even those states not claiming jurisdiction over affairs of internal
order of a foreign ship in port will often assume jurisdiction if any of three
conditions are fulfilled; �! if the peace or order of the port is disturbed;
�! if strangers to the vessel are involved; or �! if the local authorities
are appealed to.~

In any such case, and in other matters concerning a merchant ship and
her actions and the persons aboard her, the coastal state has numerous powers.
The state's jurisdiction may be divided for discussion into three classes',
c r imina I, c iv i 1, and a dmin ist ra t ive .

Internal waters are considered part of the coastal state's territory for
purposes of criminal kaw. As noted above, matters concerning the internal or"
der of the ship are generally left to the flag nation. Petty crimes are often
similarly treated.s Some nations claim concurrent jurisdiction over their ships
in a foreign port in criminal cases, but in the absence of a convention to the
contrary between the countries, or a waiver by local officials, local juris-
diction will generally prevail over flag state jurisdiction.�

A serious crime aboard a merchant ship, either because of its gravity or
the fact that it disturbs the peace and good order of the port, almost always
falls under the jurisdiction of the local authorities~o whether or not the mas-
ter of the ship has asked for their assistance. The local officials have author-
ity to arrest the criminal. They are expected to carry out the arrest according
to the law of the land and to notify the consul of the flag state if this is
customary. To make the arrest the authorities may board the ship, as welk as
take whatever coercive steps may be necessary, within reason, to restore the
tranquillity of the port.~~

However, even in instances of serious crimes the coastal state, which has
the better claim, may waive j urisdict ion in favor of the flag state if the flag
state claims concurrent jurisdiction. Some cases of this type have occurred.~-"

Local officials may also assume jurisdiction if an offense is committed
aboard ship involving a stranger to the vessel or a national of the coastal state.
This holds true whether or not the national of the coastal state is a member of
the foreign crew, and even if the peace and order of the port were not disturbed.-' -'

s Thommen, Legal Status, at 49.
"Id. at 50.
7 Id.

s 1d. at 51.

- Cokombos, International Law, at 296, 298-299.
~ "Wikdenhus's Case, 120 U.S. 1  I887!.
>~Thommen, I.egal Status, at 51.
~~bnited States v. Flores, 289 U.S. 137 �933!
~sThommen, Legal Status, at 54.
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Occasionally a fugitive from justice in the coastal state seeks asylum
aboard a merchant ship of another country, In absence of a convention to the
contrary, the master of the ship may not under international law grant asylum
to such a fugitive. Surrender of the fugitive, should he make his way aboard,
must be made to authorized persons of the coastal state who have an arrest war-
rant. The local officials have this jurisdiction over their own nationals and
over aliens who have broken the law of the coastal state. Even if the fugitive
is a passenger aboard the ship, having boarded elsewhere and having no intention
of going ashore, he is within the territorial jurisdiction of the coastal state
and must be handed over to the authorities upon legal demand.~4

In the event of the commission of a crime on the high seas and the subse-
quent entry of the ship into a port not its own, one writer has determined that
" o!n the whole question there is a weighty and preponderant opinion in favor
of the rule that jurisdiction in respect of crimes committed on board merchant
vessels on the high seas is primarily in the Courts of the flag state of the
vessel, but such jurisdiction is not exclusive and that the State whose national
is accused of a crime on board a foreign ship is competent to try him when he
is within its jurisdiction, although such jurisdiction is not generally exer-
cised.'~ -"

Should a person belonging to the ship desert, the shore authorities may
assist in his recovery, although they have no obligation to do so unless there
is a convention between the nations covering that situation. The request for
assistance usually must come from the flag state's counsul, who will pay any
expenses in curred by the local officials in apprehending the deserter.

A foreign merchant ship in international waters is subject to the coastal
state's jurisdiction in civil as well as criminal matters. Again, affairs
af f ecting only the internal order or economy of the ship are usually left t o
the flag state. It is up to the local authorities to decide whether to inter-
vene. In some cases, such as a seaman ' s employment, coastal state j urisdict ion
is considered to be concurrent with that of the flag state. If persons not of
the vessel are involved, the local officials will often take jurisdiction; but
who takes jurisdiction is heavily dependent on the law of the particular coas-
tal state.'-"

In a maritime claims case a municiple court has the power to detain  arrest!
a foreign merchant ship according to its own law and international convention,~
If a plaintiff has brought suit against the ship or its owner, the ship may be
attached as security for the claim, and may be sold if the plaintiff 's suit is
successful and no other payment is arranged. In "civil law" countries suit may

Proceedings against a shipowner may be brought even though neither the vessel
nor her activities gave rise to the proceedings.~ Article 3 of the International
Convention relating to the Arrest of Seagoing Ships, Brussels 1952, "gives the
plaintiff the right of arresting either the particular ship in respect of which
the maritime claim arose or any other ship in the same ownership, except where
the claim is in regard to title, ownership, possession, employment earnings or
the mortgage or hypothecation of the ship where only the particular ship can be
arrested."~~

i4 Id. at 56.
~."-Colombos, International Law, at 282.
~ s Id. at 303.
~~Thommen, Legal Status, at 56 and 57.

-- Colombos, International Law at 295.
Thommen, Legal Status at 76-77, and 79,

s" Colombos, Inte mat iona 1 Law, at 295.
a~ Thommen, Legal Status, at 61.
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A foreign merchant ship also falls under the administrative jurisdiction
of a coastal state. Administrative jurisdiction is distinguished from criminal
and civil jurisdiction in that it is the exercise of executive rather than ju-
dicial power. The coastal state lays down regulations for the order of the
port and the safety and well-being of the nation. Any reasonable exercise of
administrative power is allowed under international law, provided that all
ships and persons are treated equally. Administrative rules concern such matters
as sanitation, navigation, customs and fiscal regulations, and other matters
relating to the good order of the port.~~

Sanitary regulations have the object of preventing the spread of communi-
cable diseases. One effort in this area was the International Sanitary Con-
vention of Paris, 1926, which was adhered to by a Large number of states. It
unified provisions of various countries relating to precautions to be taken
against serious diseases such as the plague, typhus, and smallpox, Under this
Convention the captain and ship's physician must answer all questions put to
them by the port's sanitary authorities regarding the health of the ship during
its voyage. Ships may be classified as infected or healthy, and there are pro-
visions for the isolation of persons and goods.'s

CoLlisions or other incidents of navigation in internal waters fall under
the jurisdiction of the local authorities. The person in charge of the offending
ship, if blame is fixed, is liable to prosecution.-".4 In the Soviet Union, all
collisions and accidents in internal or territorial waters must be reported to
the harbormaster and investigated by the Local authorities."s

Other actions by a ship in port are also under coastal state control.
For example, the state may prohibit and fine discharges of oil or other polluting
substances into its internal waters. s It may also regulate the use of radio
equipment by foreign merchantmen, which the Soviet Union has done since 1928..~

Under customs and fiscal regulations of many nations state a suspect ship
may be boarded and searched, or a person upon her searched, and either one de-
tained if found to have violated any such regulation.~ This is true in the
United States, where within the customs area a ship is liable to detention or
forfeiture, the illegal goods to seizure, and the persons aboard to arrest if
found in violation of customs regulations.

In Britain a ship is liable to forfeiture if found to be constructed or
adapted to concea 1 goods or if the cargo has been jettisoned or destroyed to
prevent seizure. The Soviet Union's customs officials may inspect any merchant
vessel in port at any time.zs

A sampling of India's administrative regulations provides some idea of the
extent of the coastal state's control over its ports. India has regulations con-
cerning the safety of shipping and the conservation of ports, and for the pro-
tection of buoys, beacons, and moorings. Any ship may be boarded on suspicion
of. having violated a regulation. Pilotage by Indian pilots is compulsory. A
harbor official must be aboard any ship over 200 tons entering a port moving
from one place to another within the port or leaving the port. Fees for services
such as pilotage, mooring, etc. must be paid; if payment is refused, the ship
may be detained and eventually sold. The captain of a ship within a port must

"- Id. at 62-65.

"Id. at 64-65,
-"-Id. at 55-56.

Id. at 67.

-sColombos, International Law, at 391.
Thommen, Legal Status, at 67.

.:" Id. at. 63.

-~ Id. at 64.
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place up to three-fourths of his crew at the disposal of the port authority to
prevent or extenguish a fire in the port.s

Administrative requirements are restricted when a vessel enters port in
dist ress due to weather or some other necessity, in which case she is "not sub-
ject to the local regulations of the port with regard to any incapacity . ~ ~ .
duties or taxes in force at that port." However, the need must be urgent;
the ship or cargo or the lives of the crew must be in danger. In case of a ship-
wreck off its coast, the state is expected to aid the vessel in every way poss-
ible and to notify the flag state's consul of the situation and render him all
assistance.ss

A coastal state has the power to determine the circumstances of right of
access to its ports, except in distress. It also has control over the departure
of and conditions aboard emigrant ships.~=

All of the above jurisdictions and regulations apply to privately owned
ships. A warship in port presents a different situation, since " f!oreign war-
ships and other government ships assimilated to the position of warships enjoy
several jurisdictional immunities while lying within or passing through the
waters of a coastal state."s4 There are also special restrictions on warships.

The 1958 Geneva Convention on the High Seas defines a warship as "a ship
belonging to the naval forces of a state and bearing the external marks dis-
tinguishing warships of its nationality, under the command of an officer duly
commissioned by the government...and manned by a crew who are under regular naval
discipline."-s Ships fitting this description apparently have no legal right of
entry into a foreign port, except in distress. A coastal state may close all
or some of its ports to warships of all or some particular nations, so long as
notice of these actions is given.

out in time of peace a nation's ports are usually open to warships of other
nations. A nation may  and normally does! require advance notice of a warhsip's
proposed visit; sometimes the consent of local authorities is required as well.
The number of warships from a single country in a single port and the duration
of their stay are factors regulated by the receiving state.~" These regulations
generally do not apply to warships entering in distress or to warships carrying
heads of state or envoys accredited to the coastal state.ss

Warships, like other ships, must observe port regulations as to good order
in the port, casting anchor, sanitation and quarantine, customs, and other admin-
istrative rules. Violation of these rules may result in the warship's expulsion
from port. Warships are likewise expected to observe local law, but they are
immune from legal process and police action: "When the entry of foreign war-
ships has been either expressly or impliedly allowed by the territorial State,
its jurisdiction is waived...They cannot be seized or interfered with in any
manner by judicial proceeding, if any offenses occur, the offended State must

o Id. at 64 and 65.
s~ Colombos, International Law, at 303.
sz Id. at 304.

ssThornmen, Legal Status, at 63 and 67.
s~ Id. at 3.
a~Convention on the High Seas, Geneva, 1958, 450 U.N.T.S. 82, T.I.A.S. No. 5200,

Art. 8;2.
as Colombos, International Law, at 239.
"-~Thommen, Legal Status, at 4 and 5.

Colombos, International Law, at 239.
-~ Thomnen, Legal Status, at 6.
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appeal directly to the country to which the vessel belongs."~o
The permission of the commander is required before a local official may

board a warship. The commander of the ship and the flag state have complete
jurisdictxon over the ship and her crew, and hence over any crime committed
aboard her, though in some cases this jurisdiction is waived.~~ A crime
committed by one member of the crew upon another is under the ship's juris-
diction unless the commander waives it. If a crime is committed on board a
warship by a stranger to her, the commander may, if he wishes, hand the criminal
over to the local of f icials, but cannot be made to. In the unlikely event that
a national of the coastal state commits a crime against another national of the
coastal state aboard the ship, the commander is obliged to surrender the cul-
prit. If any incident aboard the ship disturbs the peace of the port, the ship
may be ordered or even forced to leave,4~

The commander of a warship has no right to receive aboard ship fugitives
charged with non-political crimes. The local officials cannot pursue the crim-
inal aboard. They must request his surrender, and surrender is usually granted,~"
but the commander may refuse, and the fugitive may not be forcibly removed by
the local authorities.~4

There is some custom in favor of a warship's competence to grant asylum to
a political offender.4s If a warship grants asylum to a political offender
there is no obligation to surrender him as long as he is kept harmless, anR the
ship may not be expelled from port for granting him refuge.4~

If a crewman or officer deserts a warship, the ship's officers may not go
ashore to arrest him, since this would be a violation of the port state's sov-
ereignty. They must ask the local authorities to capture the deserter. If
they succeed in doing so, they usually  but in the absence of an agreement, are
not required to! turn him back to the ship, or to the flag state's consul if
the ship has left.~"

Some countries permit warships in their harbors to receive ship's nationals
aboard for their own safety, as in a situation of civil strife or natural catas-
trophe in the coastal state. persons desiring to be so admitted usually make the
request through their consul. !n extreme cases warships will also receive nat-
ionals of other countries.4~

While the commander has jurisdiction aboard ship, the status of ships
personnel ashore is open to dispute. The general consensus seems to be that
officers or crew ashore on official business are not under the jurisdiction of
the coastal state,' but if they are ashore for any other purpose, territorial
jurisdiction applies. Usually cases of minor infringements of local law, and
sometimes in more serious cases as well, the local authorities will hand the
offenders back to the ship, although they have no obligation to do so.~s Local
tribunals have jurisdiction in relations between ship's personnel and persons
not of the ship.~o

~~ Colombos, International Law, at 241.
4~ Thommen, Legal Status, at 5.
~ ~ Colombo s, Internat iona 1 Law, at 299-250.
4- Id. at 235.

44 Thommen, Legal Status, at 5.
4~ id. at 6.

4s Colombos, International Law, at 254.
4~ Id. at 252.

~8 Id. at 258-259.

~~ Id. at 251.

Thommen, Legal Status, at 6.
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Ships owned by the government but used for non-commercial purposes, such as
those serving police, customs, port authorities, and other governmental depart-
ment s, are like warships immune from local jurisdiction.- These public vessels
are considered the property of their state. Should civil process be brought
against a public vessel, the courts of another state will not make the sovereign
a party against his will, nor seize his property. A declaration of ownership
by a foreign power is binding on the court, but if the sovereign's interest in
the vessel is indirect, he must produce in court satisfactory evidence of the
claim of interest.-'

Cable ships, ships carrying out scientific or meteorological investigation
or projects, mail ships, and hospital ships are not immune because they are not
exclusively carrying out functions of a government nature. The few ships that
are exclusively mail packets are protected under the 1958 Geneva Convention on
the High Seas, and hospital ships have immunities under the Geneva Convention of
1949  for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea! .-

Whether the peculiar immunity from jurisdiction enjoyed by war and public
ships extends to all government ships is unclear. A current debate is over whether
ships owned or operated by a government but used for commercial purposes should
have the immunit ies of a government ship extended to it. Case law, the pract ice
of various nations, and recent. writings of several publicists are challenging
the old view that any government ship is immune from jurisdictxon. The view
being substituted is that a government merchant ship should be treated the same
as a private merchant ship.-4

The courts of some nations will assume jurisdiction over foreign government-
owned or operated merchant ships, but some of these are unwilling to order their
seizure for attachment or execution relating to a claim. A few countries, however,
will execute upon a foreign government's merchant ships in acts of a private law
nature. Among these are Belgium, Greece, Switzerland, France, and Italy."=

Confusion arises, however, when the activities of a ship mix commercial and
governmental functions. "The difficulty of distinguishing government ships en-
gaged in commercial activities from other government ships  apart from military
ships! seems to lend support and force to the argument that the only logical al-
ternative to absolute immunity is the complete abolition of the immunity of all
non-military ships with certain exemptions and safeguards." s There would seem
to be no rule of international law forcing the extention of traditional government
ship immunities to government merchant ships.s"

Indeed, under the Geneva Convention of 1958 on the territorial sea and in
previous conventions such as the Brussels Convention of 1926, it seems that govern-
ment merchant ships have been assimilated to the legal status of private merchant
ships. s The 1958 Geneva Convention, in Art.icle 21, makes "government ships op-
erated for commercial purposes" subject to the same rules as merchant ships.-
Mexico and most of the communist nations have ratified the Convention with reser-
vations to less-than-immune status for government ships,so so it cannot be

~Geneva Convention, 1958 Art. 22.
""-Colombos, International Law, at 244.
'- Thommen, Legal Status, at 159.
' -Id. at 9.

Id. at 114.
'-sId. at 47.

':~ Id. at 48.

se Id. at 142.

-- Geneva Convention, 1958 Art. 21.
Thommen, Legal Status, at 39 and 43-46.

35



assumed that the matter is settled.

Further problems follow from the unfortunate failure of international con-
ventions to state a clear test to distinguish between government merchant ships
and other government ships.si

2. Territorial Waters

" Id. at:
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' a Id. Ar

"-Thomme

Geneva
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Territorial waters are those waters lying around a state, extending to a
definite distance from the state, and the width of which at present is being
determined by the states themselves, with wide variation. Whatever the distance,
it is measured from the low-water baseline usually running along the shore of
state, though sometimes taking in outlying rocks or islands.

The 1958 Geneva Convention on territorial waters declares a nation sovereign
over its territorial sea,s subject to the right of innocent passage. France,
Cuba, Great Britain, Bulgaria, and the United States treat ships in internal and
territorial waters the same way, except for innocent passage. A coastal state
will usualIy take jurisdiction over a criminal incident aboard a foreign ship
in its territoriaL waters under the same conditions that evoke jurisdiction in
internat waters' .if the peace or order of the coastal state is disturbed, if a
stranger to the vessel is involved, or if the captain appeals to the local
authorities.:~ To these the Ceneva Convention adds that a coastal state may
act upon a foreign ship to suppress illegal traffic in narcotic drugs.~~

A coastal country exercises police, customs and revenue functions in it:s
territorial sea . It may restrict fishing within its waters, establish defense
zones in them, and require ships within them to show their flag. The state ma>
limit or exclude warships  innocent passage for warships is disputed! and forbid
naval maneuvers or gunnery practice. A state may restrict piLotage to its own
nations ls, fix navigation regulations applying to all ships, and establish regu-
lations for the protection of navigation aids such as lights and buoys, pipes,
and cables.'-"

A state "has an absolute right to enforce its customs and revenue laws
within its territorial waters."s~ Police functions primarily involve sanitation
and quarantine regulations and are likewise absolutely enforceable.ss A coastal
nation also governs the use of its territorial waters for fishing purposes.
 .'urrent practices include free fishing on the basis of reciprocity with other
countries, permitting foreigners to fish but giving special privileges to nation-
a ls, and excluding foreigners altogether.

A coastal state may require the display of the ship's flag while she is in
territorial waters, but this is seldom enforced except in case of an emergency
such as threatened or act«al war. In peace or war time a state may forbid navi-
gation in "defensive sea zones" of its territorial waters for security purposes. o

The Soviet Union generally follows these guidelines but occasionally over-
steps them. All ships in Soviet waters must observe administrative regulations,
comply with navigation and other regulations, show their flag on request, avoid
closed zones, and immediately report an entry in distress. No fishing, hunting,



research, or hydorgraphy work is permitted in territorial waters; violation is
a criminal offense. By Soviet law oificials may stop and inspect  including
ship's documents!, or even detain and bring to port, a merchant ship which is
in violation of a statute. They may remove and detain persons who have committed
crimes in the USSR's territory, including the territorial sea. The Soviet 1tnion
will usually refrain from exercising jurisdiction if the crime does not violate
security or public order.~~

Communist China permits access only to designated ports, and even merchant
ships must notify the authorities of their intention to enter territorial or
internal waters. Chinese pilotage into port is compulsory. No shore leave is
allowed to the crew, no pictures may be taken, and no use of radio transmitters
is permitted. Coastal trade is reserved to Chinese ships. The People's Republic
also assumes civil jurisdiction over incidents in the territorial sea and has
established fishing zones.~-

One great jurisdictional difference between internal and territorial waters
is the right of innocent passage through territorial seas, an old and widely-
recognized custom. The Geneva Convention defines passage as "navigation through
the territorial sea for the purpose of traversing that sea without entering in-
ternal1 waters, or of proceeding to internal waters, or of making for the high
seas from internal waters,"  Art. 14:2!, and includes "stopping and anchoring,
but only in so far as the same are incidental to ordinary navigation or are ren-
dered necessary gy force m~aeur 'or by distress."  Art. i4:3! ' Passage is inno-
cent so long as it is not prejudicial to the peace, good order or security of the
coastal state."  Art. 14:4!~s

The passage of fishing boats is permitted as long as there is no violation
of the fishery rules of the coastal state. The state may not levy tolls or dues
upon innocently passing ships other chan fees for services rendered to the ship.'"4

A ship in the course of innocent passage does not Call under the civil juris-
diction of the coastal state and may not be stopped or diverted to port so that
the state may bring it under its civil jurisdiction. Arrest of and execution upon
the ship may not be performed except to pay for services rendered to the ship
itself. A ship lying in the territorial sea without necessity, however, loses
its exempt status; and for purposes of civil proceedings a ship crossing terri-
torial waters to the high seas from internal waters is treated as if it were
still in internal waters.~s

a foreign merchant ship is suspected of violating the laws af a coastal
state within territorial waters, official crafts may pursue it and bring it back
to port for trial; this is the doctrine of hot pursuit. Pursuit must be continu-
ous and may be prosecuted even on the high seas,'if continuous and commenced in
national waters!, until capture or until the ship enters the territorial waters
of another state."'-

Territorial gulf s and bays are under the same rules as normal territorial
waters, but if they form part of an international searoute, even warships must
be permitted innocent passage through them."~

~~ Butler, The Le al Re ime of Russian Territorial Waters, 62 Am. J, Int. L.
63-64, 70 �968!.

s Cheng, Communist China and the Law of the Sea, 63 Am. J. Int. L. 62-63, 65, 68.
" sGeneva Convention 1958, Art . 14.
~~ Colombos, International Law, at 121-123; Geneva Convention 1958, Arts. 14:5, 18.
~s Id. Art. 20.

"=Thommen, Legal St atus, at 75.
Colombos, International Law, at 174.
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There is some dispute as to whether warships have the same right of innocent
passage that non-military ships do. In peace time, however, "states normally
allow warships to exercise this right.'~ The Geneva Convention assimilates
warships to merchant ships status for the purpose of innocent passage,' it is
stated as a right for both."e

In the territorial sea as well as in internal waters, warships are immune
to legal process, but are liable to expulsion for disregard of a request to
comply with local regulations pertaining to passage.ao

Straits are important to navigation and must be free to transit. "Every
major convention on the law of the territorial sea since the 1930 Convention
at the Hague has recognized the right of innocent passage through straits con-
necting two parts of the high seas."sr A state possessing both shores of a
strait leading to an inland sea bordered by a dif ferent state may not deny
access to the sea by foreign ships. These ships have the right to communicate
with the countries of the inland sea. Even if the strait is so narrow that its
waters are the territorial possession of one state, the strait must be left open.

Straits may be neutralized by an international agreement prohibiting forti-
fications and military defense works; the Straits of magellan have been so neu-
tralized since 1881.sz

Warships also have the right of innocent passage through international
straits in time of peace.~s

A state of war makes a few additions to the above general rules. Entry
into ports should be maintained during wartime if possible, but a state will
usually put restrictions on the number of. ships including merchant ships in a
por t at one t ime and the length of their stay.s4

Generally speaking, a neutral count ry may excLude belligerent ships from
its internal waters or limit their entry to selected ports. Their stay in port
and in territorial waters is strictly limited. A warship of a belligerent which
is in a neutral port at the outbreak of war will be asked to leave; if the ship
is unable to leave, it and its crew are interned. If a belligerent ship refuses
to leave a neutral port, the neutral may incapacitate the ship for the duration
of the war. There are fewer restrictions on warships which have entered a neu-
tral port in distress or because of weather, or on missions of religious, sci-
ent if ic, or philanthropic nature.

In wartime a neutra1 has the right to immunity from belligerent actions.
A belligerent may not lawfully seize a prize ship in the territorial waters of
a neutral state, but in court the seizure may be declared varid if the neutral
state itself fails to protest the violation of its waters. A varid protest by
the neutral state will usually result in the release of the prize, even though
the violation may have been unintentional.-"s

A neutral may allow its pilots to be employed by belligerents and may let
belligerent vessels and prizes pass through its waters without losing its neu-

~'Tbommen, Legal Status, at 7.
'eneva Convention 1958, Arts. 14, 22.

"'c Thommen, Legal Status, at 7.
Eckert, The Straits of Tiran: Innocent Passa e or an Endless War"., 22 U.
i4iami L. kev. 880 �968!, I hereinafter cited as Fckert, Straits of Tiran~.

sa Colombos, Int ernat iona 1 Law, at 175 and 181.

~~ Colombos, International Law, at 160.
Id. at 610-611 and 623-

se Id. at 544-545.



trality. It may also receive belligerent vessels and prizes in distress and
allow necessary repairs and replenishing of food and fuel stores sufficient to
carry the ship to the nearest friendly port, but further assistance might com-
promise the nation's neutral standing. If a prize does not leave a neutral port
promptly, the neutral must release it and intern the prize crew. A neutral
cannot allow a belligerent to set up prize courts in its territory or to use
its territorial waters to lie in wait for enemy ships.s~

A belligerent may convert its merchant ships to warships in its own ports
or territorial waters, in those of an ally, or in ports or waters elsewhere
under its military occupation. It is a violation of international law to con-
vert a ship to a warship in a neutral port or territorial waters. "A merchant
vessel, by attaching herself to a warship or by acting under her orders, may
be treated by a neutral Power as being subject to the restrictions applicable
to warships.""

3. Two Cases

A. The Straits of Tiran. Soon after the creation of Israel as a state in
1948 war broke out between her and the neighboring Arab states. Active hos-
tilities were ended between Israel and Egypt by the Egypt>an-Israeli General
Armistice signed at Rhodes, February 24, 1949. s Hostilities ended, but not the
state of war,' armistices "are in no wise to be compared with peace...because
the condition of war rema ins between belligerents and neutrals, on all points
beyond the mere cessation of hostilities..."-.c Technically a state of war
still existed.

Israel occupied the port town of Elath on the Gulf of Aqabe, following a
Jordanian occupation, before she signed an armistice with Jordan. Elath is
Israel's only outlet on the Gulf. Egypt considered the occupation illegal.

After the 1956 war the Rhodes armistice was put back into effect. In Hay
of 1967 Nasser, who conc. rolled the Straits of Tiran leading to the Gulf, took
measures against Israeli shipping -~ Israel considered this a warlike act
because " v!isit, search, and seizure is a belligerent act, not a peace-time
regulatory right." Israel retaliated in June of that year with the Six-Day
War�.

Israel desires the use of the Gulf and the Straits, 'the United Arab Re-
public and other Arab nations wish to deny her that use. If Israel withdraws
from Sinai, which she almost certainly would have to do in any peace settlement
in the Middle East, her only outlet on the Gulf would be Elath. Should her occu-
pation of that town be held illegal she has no argument; if it is legal she has
several.

In 1957 the 0, N. Secretary-General stated before the General Assembly
that the Gulf of Aqaba was of sufficient international importance to justify
"innocent passage" in the Gulf and the Straits of Tiran. Soon afterwards Saudi
Arabia claimed, on rather weak grounds, "historic bay" status for the Gulf,
which, if the claim is true, would mean that Saudi Arabia could bar entrance
to anyone she pleased.

"" Id. at 608-609, 613, 620.
a Id. at 475-477.

'"-e Eckert, Straits of Ti ran, at 874.
II Oppenheim, International Law 546.

-.' Fckert, Straits of Tiran, at 874.
- a Id. at 882.
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In San Salvadare v. Nicara ua a "historic bay" case, Fanseca Bay was
held by the International Court af the Central American Republics to be a his-
toric bay because all of the states bordering upon it "had given it such a
character for several hundred years." If Israel's claim to Elath is good,
she was a border state at the time of the claim and did not agree on that status
for the Gulf: she could not be legally excluded this way.

Even were the Gulf an "inland sea" Israel would have the right of passages
since a state possessing both shores of a strait leading to an inland sea be-
longing ta different states may not deny foreign ships access to it.s4

The doctrine of innocent passage through territorial waters would protect
Israel's interests if the Arab nations should claim the entire Gulf as terri-
torial waters of another state.ss

It would appear that if Israel can confirm her claim to Elath she has a
claim to passage through the Straits of Tiran and the Gulf of Aqaba ~ But con-
sidering the situation in the area, it is doubtful that a legal decision would
settle the issue. Many other problems must be dealt with first.

B. The Canadian Archi ela a. After the discovery af ail on Alaska's
North Slope, the oil companies' search for the most economical way to trans-
port the oil south led to the traversing of the Northwest Passage by the tanker-
icebreaker S. S. Manhattan, reported in the New York Times on September l5, 1969.

Canada was immediately concerned about the danger of massive oil spills
and af interference with recent resaurce development, mineral exploitation, and
scientific data accumulation projects just beginning to open the Canadian north.
Legislators have proposed declaring all waters within the great North American
Archipelago to be internal waters, thus denying the right of innocent passage
through them. A system of straight baselines would have ta be used to encircle
this area and make the waters internal. A considerable amount of sea would be
involved.'

A possible basis for a Canadian claim to internalize the Archipelago waters
is the An lo-Norwe ian Fisheries Case af 1951 ' In this case the International
Court heard the United Kingdom's complaint against the use by Norway of a system
of 47 straight baselines connecting rocks and islands of the skjaergaard  rock
rampart! surrounding her coast, as the baseline of her territorial sea . Though
Norway thus extended her territorial sea up to nineteen miles from her coast.
in places, the Court ruled the straight baselines use valid in the Norwegian
case for three reasons: �! the baselines did not depart appreciably from the
general direction af the coast; �! the sea area inside the lines was sa closely
linked to the land that they are considered internal waters,' �! there were pe-
culiar economic interests shown by long usage.-

Some support comes from the Geneva Convention, which allows for straight
baselines on the criteria used by the Court in the Fisheries case. The Con-
vention relegates economic interests to secondary status and emphasizes that
the baselines must not depart appreciable from the general direction of the
caa st Line.s s

"s Id. at 879-880 .

s~Colombas, International Law, at 175.
-"Geneva Convention 1958, Art. 16:4
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Of the three criteria used in the Pisheries case, when applied to Canada,
the economic one fails, unless Canada pleads that she is now in the process of
extablishing economic interests, being unable to before. The Geneva Convention
would help her here, having made economic matters secondary, but Canada's claim
would probably fail under the Convention's "following the direction of the coast"
provision.-"" Using the convention would be risky, but not having ratified it,
Canada is not bound by it.~oc

Another danger to Canada's successful exclusion of oil tankers by the "in-
ternal waters" declaration would possibly be the Convention provision in Article
5:2 that where straight baselines enclose former territorial sea, innocent passage
must be maintained. But this might be no threat since a single voyage, the S. S ~
Manhattan's, scarcely makes the Northwest Passage a customary sea route.

The passage of two straits is involved in the Passage. It these connected
territorial water and high seas, under international law they would have to be
kept open to sea traffic. If the waters were made internal, however, this
would not apply ' nl

Contemplation of this route of action has been rendered somewhat academic
by Canadian action since the idea was suggested. In 1970 Canada extended her
territorial waters to twelve miles, authorized fishing zone establishment be-
yond that, and declared an anti-pollution zone of up to a hundred miles from the
Arctic coast, with penalties and civil liabilities for intentional and unin-
tentional1 violation. She authorized wide regulation and inspections of vessels
in order to prevent pollution and asserted the right to prescribe the construction
of vessels used in the area. She also declined compulsory jurisdiction by the
International Court of Justice. The United Siates protested the entire move.

'ne writer, while acknowledging that " n!ceded change in the law has often
been achieved only by the initiative of interested states," "a points out that
previous unilateral assertions forming the law of such a contiguous zone did not
greatly interfere with important interests of other state, He laments that
Canada did not justify her action in terms of a threat to the environment being
a threat to its security, or as a sovereign act under the "sector principle,"
or because of the archipelago, Nor did she refer to the Geneva Convention, or
announce the measures as temporary pending new international legislation, or
announce them as protecting the common community interest in the seas. Invoking
any or all of these, the writer feels, might have left Canada in a tenable po-
sition, but at present she would seem to be in violation of international law.i"-

Canada should backtrack to put herself on more solid legal ground. Pollution
prevention is a noble and more and more necessary object. Champion of the ecolo-
gical1 interests of the community of nations would be an admirable, if difficult,
position to hold; and Canada, a well-regarded and fairly neutral nation, would
seem to be a good candidate for the job.

Comment s

The law of the sea relating to foreign ships of all types in a state' s
national waters is an important legal area. Discrepancies among the practices

1o 'Id. at 685.

'o' Id. ar 686-687.
~Henkin, Arctic Anti-Pollution.' Does Canada Make--or Break--International Law

65 Am. 3. Int. L. 131-132 �971! .
i~- Id. at l32.

i o ~ Id. at 132-135.
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of different countires constitute points of friction, the removal of which
would be a step toward establishing friendship in the international realm.

A further movement toward international harmony will be accomplished when
the disagreement over the breadth of the territorial sea is resolved. This,
unfortunately, does not seem likely in the near future. Several international
conferences have failed to settle the matter and more extensive unilateral
claims are being made by some states, who may prove less willing to relinquish
what they for a time possessed.

Sea ecology, discussed in the Canada case above, is a third problem of
increasing urgency and one which must attract greater attention from legal
scholars and national lawmakers over the next few years. It is a fairly amor-
phous field which humankind cannot afford to leave that way. It is a fairly
safe prediction that intensive development will occur over the next few years
in the ecology of the sea.



THE BLOCKADE "EXCEPTION" TO

TERRITORIAL WATER 3URISDICTION

Douglas M. Martin

Basic to the notion of national sovereignty is the concept of a state' s
exclusive control over the geographical area which it occupies and, from at least
the age of the Greeks, political powers have sought to extend this assertion of
jurisdictional control to the waters adjacent to their land mass. While the
extent of the so-called "territorial sea" has ranged from the "cannon shot" three
nautical miles to the two hundred mile c1aims of modern South American governments
and beyond, it has long been settled that the adjacent state does have the right
to a general hegemony in the waters which border its own coast.,The international
law of naval blockade is, in a way, a somewhat curious exception to this doctrine.
More so even than wartime land intrusion, the proper application of the blockade
technique permits the "preemption" of the adjacent state's right of j urisdict ion.
In contrast to the general common law of property which allows a police power
"taking" without compensation so long as not too much is taken, in the case of
the naval blockade legality only attaches when the preemption is virtually complete.

This paper will center on the historical development of the naval blockade,
its place within t he common law, its use as an instrument of warfare and diplomacy,
and its relevance to modern international law. It should be emphasized that the
law of prize and of naval commerce in general are not within the scope of this
writing. Likewise, the law of contraband, even more directly applicable, will
be dealt with only where necessary to the understanding of blockade principles.
"ln the law of blockade interest centres on the ship herself, and the fate of the
cargo is merely accessory."

The early historical origins of the naval blockade are difficult to locate
with any precision. Like many of the accounterments of war it was in its early
days simply another tactic that a nation could employ to weaken the enemy and it
seems clear that it was first thought of only in this limited strategic sense.
During combat with an opposing nation nothing could be more natural than to seek
to eliminate the enemy's supply sources, by whatever means might be possible.
A. Maurice Low stated in 1916 that the "right of a nation at war to close the
ports of its enemy so as to prevent him from securing food. or military supplies
is as old as war itself."~ There is evidence of support for his statement in the
history of the Greeks and the Romans, both of whom made extensive use of naval
power in establishing their respectives regimes.s

As a legal concept, the doctrine of blockade grew out of the already estab-
lished law of contraband. It seems fair to say that within the genus "contraband"
there gradually develoPed the sPecies "blockadeua This was the view of Grotius
and in fact "it was not until the Napoleonic wars that we find breach of blockade
treated as a distinct offence in itself."~ An early case which prompted judicial

}[. Smith, The Law and Custom of the Sea 145 �rd ed. 1959!.
~A. Low, The Law of Blockade 3 �916!.
s Id. at 3.
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comment on the emerging ideas of blockades as part of the law of nations was
The Mria,s decided November 20, 1805. During the Napoleonic conflict, Great
Britain had established a blockade of the Weser and Elba rivers. Significantly
it extended to both neutral and non-neutra 1 ports, thus precipitating complaints
on the part of the traders whose cargo was aboard the seized vessel. While the
claimants prevailed as a result of the Court's finding of prior specific per-
mission for the commerce for the commerce involved, the opinion of Sir W. Scott
holds that there would otherwise have been no right of neutral passage through
the blockade. En so holding Scott applied the doctrine of continuous voyage to
the naval blockade situation.~ Perhaps the most pertinent part of the opinion
of the court in terms of our study of the conceptual development of the blockade
doctrine, though, is what is not said. Never once does Scott find it necessary
to justify the right to impose a blockade  or the right to extend it to neutral
shipping!. At this early period in judicial comment on the subject, the estab-
lished right seems surprisingly settled and beyond dispute.

"...it is my duty to apply to those operations of
blockade, the principles that belong to that branch
of the law of nations generally, and by which only
such measures can be maintained. The principles
themselves cannot differ', although it will undoubtedly
be the disposition of the Court to alleviate the
situations of those towns as much as possible, by
attending to any distinctions that can be advanced
in their favour, not inconsistent with the sound
const ruction of the general principles of law.'
 emphasis added!

From the time of the Napoleonic wars on, the concept of the naval blockade
co~tinued to develop. Originally it was applied only to specific ports and was
often combined with land seige, but the nineteenth century produced the extension
of the tactic to long coastlines as blockades began to take on more of the attri-
butes of general economic warfare.s

As warfare, diplomacy, and litigation continued, there developed a body
of common law dealing with the naval blockade. As in other areas of the law,
rules and policies became settled and accepted long before they were reduced to
written statutes and treaties. Understandably, it was the Anglo-American prize
courts that produced most of the formative case law, although the somewhat differ-
ent Franch views were not without their effect.-

~ 165 Eng. Rep. 901  Adm. 1805!.
The doctrine of continuous voyage has been important to the laws of maritime

commerce relating not only to blockade but to other enforced or attempted restric-
tions on trade such as contraband. The central principle of the doctrine is that
one may not be permitted to do indirectly what he is prohibited from doing directly
--dolus non ~ur atur circuitu. In its application it has caused great disagree-
ment among the naval powers involved, since siezure is legal under the doctrine
even though the ship involved is headed toward a non-blockaded port. See L. H.
Woolsey, Earl Cases on the Doctrine of Continuous Vo a e, 4 Am. J. Int'1. L. 823 �910!.
~ The Maria, 165 Eng. Rep. 902  Adm. 1805! .
"-H. gmith, ~su ra note I, at 138-9.
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Blackade was judicially defined in 1799 as "a sort of circumvallation
round a place, by which all foreign connexion and correspondence is, as far as
human force can effect it, to be entirely cut off.'+~ A more recent difinition
refers to the principle of "the complete prohibition of all communication, whether in-

ol»ards swith the whole or a defined portion of the enemy' s coast Line.'~
Decisions have held that the "right" to institute a blockade must be

strictly construed since it invariably infringes on the freedom of the seas
and the normal operation of naval commerce. "" From this and other rationales,
there has developed several important standards which a blockade must meet in
order to have the sanction of international law. First, it must be established
by and with the authority of a belligerent state or later adopted and ratified
by the state. Second, and of critical importance, is the matter of effective-
ness. It is universaLly agreed that a blockade must in fact exist, that it must
be maintained with a force adequate to prevent the ingress and egress of vessels
from the area under consideration, and that a blockade by "notice" alone  a "paper
blockade" ! is of no effect and is indeed itself a violation of international
law.~s The statement af the Supreme Court of the United States in the case of
The Peterhaff ~ is typical:

It must be premised that no paper or constructive
blockade is allowed by international law. When
such blockades have been attempted by other nations,
the United States have ever protested against
them and denied their validity� . '1heir illegality
is now confessed on all hands.

It has been common to assess the effectiveness of a blockade in terms of the
danger ta ships attempting to breach it. Both English cases~s and American
cases'- have illustrated that no generaL rule or standard other than this can
he promulgated. The American case oi the Olinde ~Radii ues speaks in terms of
practical effectiveness and admits that there is no rule of law for the deter-
mination of the particular force necessary in order to render the blockade valid.~"
One crusier is enough if it meets the subjective test above.

A third requirement of the legal blockade is that it not bar access to
neutral port.s or coasts. This point has with little doubt caused more argument
and disagreement among nations than any other aspect of the law of blockade war-
fare.~s The central problem, of course, is that the practical effect of obedi-
ence to this regulation is great damage to the overall strategic objective, It
does na good to close the enemy ports if they can obtain the goods they require
fram a nearby "neutral" nation. The ease with which this provision is circum-
vented is illustrated by the remarks af L. A. Atherley-Jones before the English
Grotius Society during the year 1915. In this paper he points out that the "in-
terests of neutral commerce impose serious limitations upon the power af a belli-
gerent to prevent the access of commodities ta his enemy." The j ustification
for England naval action soon follows'.

~"The Vrouw Judith, 165 Eng. Rep. 131  Adm. 1799!.
ht'- R. Smith, ~su ra note 1, at 138.
~-"The Henrick and Naria, 165 Eng. Rep. 129  Adm. 1799! .
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' 5 Wallace 50 �866!,
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~ ..if we have strained or even violated the rules

of contraband and blockade sanctioned by the law
of nations we can find ample justification in the
fact that Germany initiated a form of warfare in
spreading automatic contact mines over the liberum
mare, unprecedented in warfare between civilised
nations, repudiated and condemned at The Hague Con-
vention, and calculated to deprive the inhabitants
of this country of the means of subsistance."

It is perhaps an understandable fact that war is often seen by its parti-
cipants as productive of its own justifications for military and strategic actions.
When we remember the inherent right to national self-defense, it is easier to
appreciate how some of the "rules" of international law get pushed aside during
the heat of battle. Whether or not such conduct in regard to blockades can be
retrospectively justified, it is important to remember that statements such as
the one by Atherley-Jones often tend to omit discussion of the adverse effects
on the nautral nations which come as a direct result of the hard-nosed attitude
toward the belligerent. The American Civil War produced the most striking ex-
ample of such an injury to a neutral. The arguably extralegal blockade imposed
by the Union caused severe damage to the English cotton industry and to its em-
ployeee s .""

Other common law requirements of the naval blockade are that it be con-
tinuously maintained  subject to brief periods of. harsh weather!, that it be applied
to precise geographical areas, and that it be impartia11y enforced. The last has
been made subject to the blockading power's right to grant special permission to
certain ships or missions to pass through the blockade.

Before ships may be siezed or fired upon, they must have some notice of the
existence of the blockade.~~ This rule has involved numerous interpretat ions and
disputes, mostly centering on the acceptability of constructive notice or presump-
tive notice as opposed to actual  and by some authorities recorded! notification.
The better common law view is that notification to the port or to the government
will serve as suff icient legal notice provided the departing vessel had time to
receive such information.

The right to impose a blockade has been defended by various legal justifi-
cations and theories, the most important of which are necessity, seige warfare,
occupation  the comparison of the blockaded portion of the sea to the occupation
of vacant land!, and the theory that during war nations who penetrate the block-
aded area commit a breach of their neutrality.~~ The generally accepted penalty
for breach of a blockade is the seizure and condemnation of both the ship and the
cargo. The right to take direct military action against the ship attempting to
run the blockade does not seem to be established at common law.

There were two pre-World War I "codification" attempts relating to the law
of naval blockades, 'The Declaration of Paris in 1856 and the Declaration of
London in 1909. The former was the product of the Congress of Paris and was pre-
cipitated by the crimean War experience.-s The instrument, which commentator
Earl Willis Crecraft has called "the brightest spot in nineteenth century naval

~- L. Atherley-Jones, The Militar Effects of Attacks On Commerce, in 1 Problems
of the War 92-4 �916!  Transactions of The Grotius Society!.
"oA. Low, ~an ta note 2, at 4.
> VII Hackworth, Digest of International Law 117 �943!.
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diplomacy", contained four agreements.-4 Privateering was abolished, protection
was granted to ships with neutral flags and to neutral goods aboard enemy ships,
and it was established that a blockade, in order to be binding, must be effective
The latter is, of course, a straight codificat ion of the common law, although the
language leaves some uncertainty as to the proper test for effectiveness. The
French version requires the blockade to be "maintenus par une force suffisante
pour interdire reellement 1'acces du littoral do 1'ennemi."  emphasis added!
while the English translation reads "maintained by a force sufficient really to
prevent access to the coast of the enemy.""s  emphasis added!. H. A. Smith of
the University of London suggests that "prevent" may not be a precise rendering
of the French "interdire" and that the reader should not be misled into thinking
that a blockade is ineffective unless blockade-running is rendered impossible.a"

The Declaration of London was adopted by the London Naval Conference on
February 26, 1909 and set forth rules to be applied by the Internatronal Prize
Courts established by the Second Hague Conference. "Subject to some differences
upon points of detail the main principles of the law of blockade were generally
agreed by the end of the nineteenth century, and in the unratified Declaration
of London the Brrtish view was accepted upon many of. the points which had pre-
viously been controversial."~s By far the most ambitious sections of the I ondon
Declaration were Articles One and Nineteen -- the articles dealing with the doc-
trine of continuous voyage. These two sections hold respectively, that a "block-
ade must not extend beyond the ports and coasts belonging to or occupied by the
enemy" and whatever may be the ulterior destination of a vessel or of her cargo,
she cannot be captured for breach of blockade, if at the moment she is on her way
to a non-blockaded port.""-- The Declaration also contained provisions requiring
a formal declaration of blockade and notificati on to neutral governments and
local authorities.so While attempts at formal rat ification of the Declaration
of London were disappointing, it was generally assumed that the stated principles
were more or less accepted by all belligerents at the commencement of the First
World War. Crecraft says that it was "clearly international law in 1914.'

Repudiation, by action and statement, was not long in coming. The Brztish
announced that they would not adhere to the provisions of Article l9 as of March
30, 1916. The French made a similar statement on April 12 of the same year.
Although the British later accepted continuous voyage restrictions in July, in
practice they engaged in overt violation. The Allies, for example, regularly
seized ships bound for Holland, even though these ships were carrying non-con-
traband goods.-- The 1917 German proclamation of unrestricted submarine wartare

-~id. at 15.
asH. Smith, ~su ra note I, at 139.

Policy of the United States Toward Maritime Commerce in War 381 n. 2 �934!
-vh. smith, ~so ra note i, at 140.
=' Id., at 139.
~. I Policy of the United States Toward Maritime Commerce in War 524-532 �934!.
="- Id., at 525-526.
-«E. Crecraft, ~su ra note 23, at 91.
'." Id., at 91.
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was but another encouragement to move away from the written laws and toward the
concept of total stoppage of the enemy's maritime trade. The British justified
their action as part of the right of reprisal, a term which one author said "in
effect...leaves each belligerent free to discard at his own discretion such legal
restraints as may seem to him to impede the achievement of victory." On both
sides there was such total disregard for the principles expressed by the Decla-
rations of Paris and London that it can be questioned whether they were still
authoritative statements of international law. The best grounds for an af fir-
mative answer is that even in the violation, nations did still feel some need
to explain and justify their actions.s<

The Second World War was the great demise of the general use of blockade
warfare. Russia proclaimed a blockade of the coast of Finland in late 1939, but
the war with Finland ended before it could be tested in any significant way.
This is the only recorded use of the blockade per se Ps The change in the tech-
nology of warfare is naturally central to the modern lack of use of the wartime
blockade. As early as 1916, W. E. flume-Williams had noted the effect of the
submarine on the traditional common law "rules" of the blockade',

Imagine the joy of a belligerent at finding
an enemy fleet obligingly remaining stationary
off his coast. It would be a mere race between

aeroplane and submarine as to which should
first complete the work of destruction.~a

In addition to such prevention of the naval blockade, it is obvious that now
there are methods of transportation which can be employed to circumvent an
attempted bLockade. The Berlin airlift immediately comes to mind as an ex-
ample. To be sure there were attempts to cut off supply sources during World
War II, but they involved the tactics of rationing  to neutral nations in cjose
geographical proximity to the enemy!, embargos, bunker control, and blacklist-
ing. The immense power of the major combatants enabled them to engage in these
actions -- actions which by indirection accomplished what was once the result
of the naval blockade.

That the institution of the blockade is not dead, however, can be
iLlustrated by its two very significant uses within the space of the last
decade. It may be asserted that these incidents represent a new application
of the technique which this author chooses to styLe "blockade diplomacy".

At least as early as the nineteenth century, there nad been talk of the
so-called "pacific blockade" -- a coercive measure short of war in order to
bring about a certain result in the "recipient" nation.s~ By traditional dif-
initions, of course, such an action would not be a legal blockade'-

...for the right of blockade exists only in
wartime and is accorded only to belligerents.
Under international law, a nation at war
'closes' its insurrectionary ports and 'block-
ades' the ports of an enemy nation. s~

»H. Smith, ~su ra note 1, at 165.
~ In terms of effectiveness, the best World War I example is the Allied block-

ade of the enemy coasts of the Adriatic, effected by a naval barricade of the
Straits of Otranto.

- s H. Smit h, ~su !ra note 1, at 144.
W. Hume-WiLLiams, International Law and the Blockade 7 �916! .

-'r H. Smith, ~an ra note 1, at 144 n.8.
S. Bernath, Squall Across the Atlantic 19 �970!.
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The above quotation is addressed to the action of the Union during the American
Civil War, holding in question the "blockade" of the Southern ports. Might we
not say that a foriari we must question the legality of a peacetime blockade
against another country. It is with this question in mind that we look at the
two modern examples.

The presence of Soviet-made ballistic missils on the island nation of
Cuba came to the attention of President John Kennedy in mid-October of 1962.
It was the collective decision of the leaders of the administration that immediate
action should be taken to have them removed. The Presidential advisars were, at
least in the early days of the crisis, divided between those who favored an imme-
diate military strike and those who favored the use of a quarantine or blockade.s"'

Secretary [of Defense Robert S . 1 McNamara ...became
the blockade's strongest advocate. He argued that
it was limited pressure, which could be increased
as the circumstances warranted. Further, it was
dramatic and forceful pressure, which would be un-
derstood yet, most importantly, still leave us in
control of events.~

The success of the blockade of Cuba in terms of the strategic objective involved
is corrnnon knowledge. But with the possible exception of "necessity and self-
defense" it was pointedly without justification by traditional standards of inter-
national law. Not only was the United States not at war with Cuba, but there had
also been no overt belligerent action by either side.~~ In examination of the
historical records of this crisis, it is clear that what the "blockade" sought to
achieve was not so much the interdictian of further supp!ies, but the removal of
the missile sites then under construction. Far fram prohibit ing "ingress and
egress" the United States strongly desired the egress of loaded Soviet ships.
In short, the "blockade" of Cuba was not primarily military, but military only
in the larger context of international politics, power plays, and diplomacy. The
"legal' justifications were confined to self-defense and hemispheric security.

A blockade of a different sort was imposed by President Nixon on North
Vietnam in May of 1972, Here a better case can be made for a traditional justi-
fication since a state of limited war, although undeclared, clearly existed, The
blockade, effected by naval and air power and by the use of mines, was accompanied
by notice to all nations concerned and contained a "grace" provision of three
daylight periods' The asserted objective was the curtailment of supplies to the
belligerent forces of North Vietnam and the associated National Liberation Front,
However, while the point is certainly open ta question, it would seem that in
this case, as in the cuban missile crisis, the real purpose is diplomacy.

It was generally assumed that the contingency plan calling for the block-
ade would not be strategically decisive.

-s R. Kennedy, Thirteen Days 33-46 �st ed. 1969!. Students of the Cuban missile
crisis and of executive decision making and crisis diplomacy in general are fort-
unate to have this first-hand memoir. It must be pointed out, however, that some
critics feel that the manuscript was colored by the author's personal feelings
and otherwise lacks objectivity.
.c Id., at 34.

It can be argued, of course, that in this day of "push-button" warfare, the es-
tablishrnent of the sites was a suff icient overt act.

49



...the mining or blockade of North Vietnamese
ports  had j remained a possibility, but most
of [President Nixon's I advisers considered it
too risky and too ineffectual. Past CIA stu-
dies had concluded that cargo could be diverted
to rail lines, roads, or an airlift, at a high
cost in manpower...Even the sea routes might
be kept open by enemy use of small vessels to
unload freighters in unmined waters.4z

The one-half year that has elapsed since the blockade was imposed would seem to
support this prediction. It is this author's opinion that the Nixon blockade
was first and foremost a diplomatic gesture It illustrated that the United
States had no intention of defaulting in Southeast Asia and that even as our
programs of phased withdrawal and Vietnamizatian continued, we were prepared
to take "decisive military action" in support of the government of South Vietnam.
In a year when hostilities might be formally ended, it was thought critical to
have this position firmly established.

We are led to the conclusion that the traditional common law doctrine of
blockade has lost most of its relevancy to international law. Modern technology
has made it impractical if not impossible to maintain territorial water shore
blockades of the enemy coastline. "Blockades" maintained at a distance are al-
most certain ta contain elements which are outside the accepted scope and are
the product not of law but of brute power. Likewise long-distance blockades
cannot realistically be maintained without a curtailment of the rights of neu-
trals. In a sense, blockades depend on having enough power sa as to be abLe ta
disregard some of the "rules" of the game. The remnant of the doctrine which
has survived in the post-war era is highly charged with both power and diplomacy

a signal, a means of expression and, though a part of national policy, a
po1.icy in a different context and vocabulary than in the 19th century. When "block-
ades" are instituted in the future, this author believes that they will follow
the modern style of the Cuban and Vietnamese case, with all their overtones and
repercussions throughout the international diplomatic community. The preemption
of the blockaded state's territorial waters as a simple military tactic is sure
to fall quickly into the background.

Time, May 22, 1972, at 11.
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THE ANTARCTIC TREATY:

A STEPPING STONE TO THE DEVELOPMENT

OF AN INTERNATIONAL SEABED REGIME

William E. Rabil, Jr.

The Pre-1959 Setting in Antarctica

Since before the date of the first landing on the Antarctic mainland by
United States sealing Captain John Davis on February 7, 1821, records and charts
of the ice bound land mass and its surrounding islands have been kept. As the
number of exploratory, scientific, and economically oriented expeditions in-
creased, the number of national claims also grew, and despite the fact that
Antarctica, in the words of Professor Richard Bidler, "is the coldest, windiest,
driest, highest, most remote, and most barren and lifeless of all continents,"
disputes over and duplication of claims began to arise. In 1948 the United
S'ates attempted to temper any possible conflict by proposing a conference on
the problem, but the response of the seven nations invited was completely
against relinquishment of their immediate international claims and the talks
never materialized."

The "turning point" in Antarctica's organization came with the success
of. the International Geophysical Year, which ran from July, 1957, to December,
1958. The IGY not only accumulated a great deal of data concerning the South
Polar region, but it also aroused so much scientific interests in the area that
permanent settlements were established there by twelve of the participating
nat ions.- With the progress of this new effort, the suggestions that a sounder
legal environment was necessary for the further development of Antarctica matured
into overwhelming needs. Responding to this call, the United States announced,
as it had in 1948, that it would hold an Antarctic Treaty Conference in Washing-
ton, D.C, for the twelve nations continuing their activities on the continent,
setting talks to begin on October 15, 1959. With the desire for concilliat ion
ripe, the Conference envolved the current Antarctic Treaty, which was signed
by all twelve participants on December 1, 1959, and became effective on June 23,
1961.4

Provisions of the Antarctic Treaty

Multilateral by nature, the Antarctic Treaty seeks to assure the aims
enunciated in its preamble, namely that Antarctica "forever...be used exclusively
for peaceful purposes ~ ..," that "substantial contributions to scientific know-
ledge..." result, and that "the continuance of international harmony in Antarc-
tica will further the principles and purposes embodied in the Charter of the

~ Bidler, Control of Criminal Conduct in Antarctica, 52 Va. L. Rev. 231, 233
�966! ~ I hereinafter cited as Bidler, Control of
zHayton, The Antarctic Settlement of 1959, Am. J. Int '1. L. 348, 349-52 �960! .
See 19 Dept. of State Bulletin 301 �948! . Approached were Argentina, Australia,
Chi le, France, New Zealand, Norway, and the United Kingdom. Problems also arose
from the fact that the Soviet Union was not asked to participate. [hereinafter
cited as Hayton, The Antarctic Settlement.f
sArgentina, Aust ra lia, Balgium, Chile, France, Japan, New Zealand, Norway,
South Africa, the Soviet Union, the United Kingdom, and the United States.
4 I-'idler, Control of Criminal Conduct in Antarctica, at 234-36. See also Hanession,

The Antarctic Treat 1959, 9 Int 1 & Comp, L.Q. 436> 455-66 �960! .
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United Nations." Mithin Articles I, II, and III, the concepts of scientific
freedom and cooperation for peaceful, non-military purposes are reiterated and
emphasized. Article IV, called the "freezing" or "sterilizing" provision,s
certifies the rights of all signatory states to every previous claim or basis
of claim they might have and renounces any attempt to strengthen or enlarge a
present or potential claim. Following this status quo declaration, Article V
prohibits all nuclear explosions or radio-active disposals in Antarctica, and
Article VI geographically defines the area over which the Treaty's provisions
are to have jurisdiction. The most significant plateau in the agreement was
reached in Article VII which expressed the novel "unlimited inspection princi-
ple,"e allowing all designated observers of a Contracting Party complete freedom
of access at any time to all areas of the Antarctic. As a corollary to its pre-
decessor, Article VIII states,

...Observers designated...scientific personnel exchanged...
and members of the staffs accompanying any such persons shall
be subject only to the jurisdiction of the Contracting Party
of which they are nationals in respect of all acts or ommis-
sions occurring while they are in Antarctica for the purpose
of exercising their functions,~

Articles IX through XIV provide for modification of the present text of
the Treaty, settlement of disputes surrounding it, and the procedure for accession
to it by any other Member State of the United Nations. Most significant of these
remaining five provisions is Article XI which imposes the obligation on all sig-
natory states to resolve any disagreement by "negotiation, inquiry, mediation,
concilliation, arbitration, judicial settlement, or other peaceful means of their
choice."" A conflict not so resolved may be submitted to the International Court
of Justice, but failure of the court to decide the matter will not relieve the
parties' responsibility to continue in the various peaceful channels of settlement.

Today, the Treaty continues in force and effect, with no major contests or
arguments marring the designs set forth in its preamble. It stands as a signifi-
cant attainment in the ever continuing efforts for world peace and reconcilliation.

The Hackground of the 1973 Law of the Sea Conference

Early in the twentieth century it appeared that the classical Grotius
Selden dispute over a free sea or a closed sea had finally reached an acceptable
degree of "dualism" whereby,

..the coastal state was to have soverignty over a belt of
territorial waters, subject to the general right of innocent
passage, and the high seas outside that maritime belt were to
be res communes, not subject to acquisition by title of sov-
ereignty, but subject to an international regime which was spelt
out in terms of the so-called freedoms to be enjoyed by the
flags of all nations..."~

~Hayton, The Antarctic Settlement at 359 '
sid. at 360.

~Article VIII �!.
sArticle XI �!.
s Jennings, A Chan in International Law of the Sea, 31 Camb. L. J, 32, 32 �972!.
Thereinafter cited as Jennings, A Chan in International Law of the Sea.1
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However, again today, the law of the sea is in a state of turmoil. Underlying
the present crisis are the factors of the increasing number of sea-bordering
nations unilaterally extending their maritime jurisdiction and the many tech-
nological advances making possible more extensive uses of the ocean and the
seabed. To cope adequately with these present problems and future ones that
will undoubtedly occur, the need arises to devise newer> more acceptable prin-
ciples by which the law of the sea may efficiently regulate continuing inter-
national expansion.»

Since World War II, two attempts have been made to modernize the classical
format of the law of the sea. However, neither the 1958 nor the 1960 United
Nations Conference on the Law of the Sea attained their goaLs; rather, they suc-
ceeded only in codifying the classical view. Admittedly, the 1958 Geneva Con-
ference produced four worthwhile treaties � The Convention of the High Seas,
The Convention on Fishing and Conservation of Living Resources of the High Seas,
the Convention of the Territorial Sea and Contiguous Zones, and the Convention
on the Continental Shelf. Also, the 1960 Geneva Conference contributed some
basic rules to prevent ocean pollution. Yet, no agreements were reached on the
pressing issues of the Limit of coastal state jurisdiction and the right of an
individual state to extend it seaward. The problem of injury to seacoast re-
sources because of a foreign state's activities beyond the traditional tweLve
mile jurisdictional limit was not addressed. Newly expressed thoughts on the
need for an international legal regime for the sea beyond national jurisdiction.
were not considered. Moreover, the Conferences lef t the world hanging with only
an ambiguous difinition of the Continental Shelf.

These evident voids in the original Law of the Sea Conventions soon
became major sources of international strain. Nonetheless, it was not until
1968 that progress toward alleviation was made. In that year Maltese Ambassador
to the United Nations Arvid Pardo finally stirred sufficient momentum in the
..eneral Assembly to cause that body to create a forty-two state "Committee on
the Peaceful Uses of the Seabed and the Ocean Floor Beyond the Limits of National
Jurisdiction" to consider matters on the law of the sea that Pardo himself had
been ennunciating since the mid-1960's. The Ambassador's suggestions basically
called for:

�! Adoption of the concept of common Heritage of mankind
to govern the legal regulation of the seabed beyond national
jurisdiction. As a consequence of the adoption of this con-
cept, this area should not be appropriated by any state,
should be reserved exclusively for peaceful purposes, and
should be exploited primarily in the interests of mankind
with special regard to the needs of poor countries; and

�! That exploration, use and exploitation of the seabed
beyond national jurisdiction should be conducted in a manner
consistent with the principles and purposes of the United
Nations Charter and without causing serious impairment of
the marine environment .

~oStevenson, Who is to Control the Oceans: U.S. polic and the 1973 Law of the
Sea Conference, 6 Int'1 Law. 465, 465-68 �972!. t'hereinafter cited as Stevenson,
Who is to Control the Oceans]
>>Jessup, The United Nations Conference on the Law of the Sea, 59 Col. L. Rev.
234 �959! ~ See also

Butte, The Law of the Sea - Breakers Ahead, 6 Int'1. Law. 237, 237-39  L972!.
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The committee's investigations on these and other more specific proposals
led to recommendations to the General Assembly on December 17, 1970, a resolution
was passed in the United Nations recognizing "an area of the seabed and the ocean
floor and the subsoil thereof, beyond the limits of national jurisdiction. ~ ."1>
and, in a complementing action, the General Assembly,

...decided to convene in 1973... a conference on the Law
of the Sea which would deal with the establishment of an
equitable international regime - including an international
machinery - for the area and the resources of the seabed
and the ocean floor and the subsoil thereof, beyond the
limits of national jurisdiction.

The Thrust of the Proposals before the U.N. Committee

Even before its December 17, 1970, action, the U. S. had submitted a
"Draft United Nations Convention on the International Seabed Area" to the United
Nations Committee. In addition to proposals for use of the sea, the United
States draft's greatest concern was over the manner in which nations could best
oversee such use. The United States "working paper" proposed the establishment
of an International Seabed Resources Authority and a division of ocean space
into three zones. As summarized by Professor W. L. Butte> this protion con-
sists of,

�! A 'national' zone to end at the 200 meter isobath  or
the twelve mile territorial sea, whichever is broader!;

�! A 'trusteeship' zone administered by the coastal state,
with revenue to be shared between the coastal state and the
International Seabed Resources Authority, to extend from
the end of the 'national' zone to a line drawn where the
angle of decline of the continental slope reached a certain
number of degrees, this number to be agreed on; and

�! the deep seabed itself, to be administered by the Inter-
national Seabed Resources Authority.~s

Besides the United States Draft, several other proposals are now under
consideration by the United Nations Committee, now expanded to include eighty-
six countries. In particular contrast to the United States document is the
British Convention which suggests having just one international regime to govern
the entire area beyond immediate national jurisdiction. The British Seabed
Authority would block off the ocean floor and assign sections to various states
by competitive bidding, giving the states a free reign over their use, though
responsible to the international agency.

The majority of other proposals offered to the United Nations Committee
also contain proposals for an international seabed authority. No doubt this
will be the major and, very likely> the sorest topic of discussion of the 1973
Conference. Not only is there division as to the structure of such a regime,
as evidenced above, but there is also dissent as to the powers it should have.

"Pardo, Develo ment of Ocean S ace - An International Delemma, 31 La. L. Pev.
45, 57-58 �970!.

Resolution 2749  XXV! 17 December 1970.
Resolution 2750  XXV!, c, 17 December 1970.

>sButte, The Lam of the Sea at 244.
~sid., at 246.



The developed countries are of the opinion that the seabed authority should be
simply an administrative body, whereas the developing nations, which hold the
majority of votes in the United Nations, desire it to have the power to engage
directly in tapping of seabed resources and in distributing them to the poorer
nations.~~ The difficulties in compromise appear paramount, and the settlement
of this conflict may well determine not only the outcome of the remainder of
the conference but also the degree of esteem in which the Treaty will ultimately
be held by the international community.

Apparent Similarities in the Two Backgrounds

Comparisons are evident between the problems solved in the Antarctic
by the 1959 Treaty and the needs now present to develop a more comprehensive
law of. the sea. In each instance, the development of interest in making claims
to portions of the southern ice cap and to areas beneath the high seas came
gradually and only as a result of nationalistic desires to bring as much territory
as possible under a nation's own flag. A recognition that there was a need for
an international convention to govern in each area followed the realization of
the necessity to displace pointed disputes between two or more nations over the
extent of each other ' s claims and operat iona in the same region, by a common de-
sire to avoid conflict and chaos and the belief that cooperation and sharing
were better courses to follow. Once concern and responsibility overcame stubborness
and reluctance, a spirit of unity began to grow among all involved.

Possibly the acceptance of the concept of the "common heritage" of all
nations over international resources was the catalyst in both transformations.
Certainly, with respect to the Antarctic Treaty, the moratorium on future claims
Promotes the policy of scientific cooperation.» The United Nations, too, dis-
played its reliance on this principle when it passed its December 17, 1970,
resolutions recognizing an international deep seabed and calling for a new con-
ference on the law of the sea. If the participants in such a conference retain
this ideal intact, the achievement of a high degree of unification, international
respect, and common benefit would be much more likely, and the resultant agree-
ment could be both as lasting and meaningful for the seabed as was the case for
Anta rct ica .

The Applicability of the Antarctic Treaty in Formulating a Convention on the
Law of the Sea.

While there exist comparative features between Antarctica and the deep
seabed, there also exist distinctions which cannot be disregarded in the testing
of any analogies made concerning them. Several international legal scholars
have criticized the value of the Antarctic Treaty as a possible model for any
other administrative convention. Prior to the Treaty's enactment, Professor
H. J. Taubenfeld expressed the desire that the Antarctic claimants not be content
with only "limited functional arrangements" and should go beyond their immediate
needs to "experiment with a more unified, international governmental approach
which might, while favorable conditions last, be installed successfully.'~~
Agreeing with these opinions during a review of the success of the Treaty after

~Stevenson, Who is to Control the Oceans at 475.
>~Knight, The Draft United Nations Conventions on the International Seabed Area:
Back round Deecri cion and Some Preliminar ~Thou hte, 8 San Diego L. Rev. 459,
492-6 �971!.



a decade of operation, Professor J, M. Marcoux conceded "an important new legal
bond exists,""" but found that it rests on so unstable a foundation that any
quiver in the present equilibrium could overturn it. Both Taubenfeid and Marcoux
believe that only because the area remains uninhabited, unimportant strategically,
and unproductive economically has respect for the Treaty and order in Antarctica
been maintained.~~ For Marcoux, in particular, "once valuable Antarctic re-
sources are found in a quantity suitable for economic exploration, an international
scramble for jurisdiction appears a foregone conclusion."~s

Although it would be difficult competently to refute these criticisms,
one must. still question whether Taubenfeld and Marcoux have not become caught up
in judging the Antarctic Treaty solely from the standpoint of academic theory
and have ignored the inherent international realities supporting the Treaty's
provisions. True, the Antarctic Treaty contains much ambiguity in its wording
and has not anticipated the effects from any discovery that would undermine exis-
ting harmony. Yet, has any modern convention ever been free of such defects,
and has any modern treaty ever received such compliance? The affirmative answer
demanded by the former question and the negative answer required by the latter
lead one again back to the belief that there does exist within the Antarctic
Treaty some valuable substance that should be considered by the drafters of a
new Law of the Sea Convention.

The realization that the provisions of the Antarctic Treaty have merit
in their designs and that they adequately manage all activities presently con-
ducted within the region should not be minimized. Although no overseeing inter-
national machinery was devised to ensure the ulitmate permanence of the Treaty,
in such a still unknown land, the looser bonds established by the Antarctic Treaty,
supported by the mutual respect of all participants for each other's rights, have
excellently fulfilled the necessities arising there. By restraining all national
claims in the area until larger banks of information have been accumulated about
the continent, the parties to the agreement have ascertained that the future de-
velopment of Antarctica, and their participation in it, will be with concrete
knowledge and not due to steps taken out of hypothetical conjecture.zs

The one strong rebuttal to the benefit of this loosely tied arrangement
as a mold for future international arrangements, especially as to the law of the
sea, was made by Professor R. Y. Jennings. In seeking a means to develop a law
of the sea operable in a twentieth century and stressing the need for creating
"quasi-territorial jurisdiction and control for an international institution,"-+
Jennings found no usefulness in the Antarctic framework because it too closely
adhered to the classic "nationality principle" of state privilege and immunity
and did not strive for a dynamic international solution. Jennings felt the
activities in the sea could never be as restricted as those in Antarctica, and
that only through the efforts of a permanent, regulatory international agency
would the functional security of a new law of the sea be assured.

~- Jessup & H. Taubenfeld, Controls for Outer S ace and the Antarctic Analo
190 �9597 . [ hereinafter cited as dessup and lauhenfe ld, lhe Antarctic ~Anglo 1.
-oMarcoux, Natural Resource Jurisdiction on the Antarctic Continental Mar in, 52
Va. J, Int ' l. 374, 379-380 �971! . [hereinafter cited as Marcoux, Antarctic Con-
tinental Mar in I.
-~ P. Jessup & H, Taubenfeld, The Antarctic Anglo at 190.
-sttsrcous, Antarctic Continental N~ar in at 379.
-sN. Padelford, Public Polic for the Seas, 265-74 �970! .

Jennings, A Chan in International Law of the Sea at 40 ~
-"s Id. at 37-40.



As with other critics, there is some logic in Jennings' beliefs, for the
participants to the Antarctic Treaty intentionally avoided sacrificing any of
their sovereignty in drafting the agreement and by nature a loose arrangement
may be less stable than a precisely defined one. Still, his complete denun-
ciation of the value of the Antarctic Treaty wrongfully ignores the reasons for
its current viability and the wise policy features it employs. Of course, be-
cause so many more divergent interests must be satisfied by a seabed conference,
the particular design of the Antarctic Treaty may not be sufficient. In fact,
the formation of a supra-national administrative body for controling oceanic
activities appears mandatory. Even so, the character of the Antarctic bonds and
the spirit underlying their continuance should by considered, for despite external
looseness, they possess flexable strength and inspire confidence.

Any realistic consideration of the criticisms of the Antarctic pact cannot
overlook the fact that the defects highlighted are actually no different from
those inherent in any multilateral treaty. In this context the unexplored sea-
bed, with its great mystery and unlimited potential, is similar to the untamed
South Polar region. Comprehensive provisions emphasizing legal duties and pro-
viding for all foreca st possibilities are valuable elements in a treaty, but they
do not of themselves make a convention meaningful. Ultimately, the parties'
actual intent to abide by and adhere to a treaty's articles is the decisive fac-
tor in assessing an agreement's worth.

Why critics of the Antarctic Treaty appear more concerned about what
is not written rather than what is expressed and practiced is difficult to say.
However, in so doing, these analysts miss the treaty's most overwhelming strength,
a provision that has been instrumental in its long continued success � the
privilege of unilateral inspection by one participant of another's operations.
Not only is this right extremely significant in solidifying the parties involved,
but it also works to make any other means of supervision inconsequential for the
purposes of this treaty. There is no reason why such a feature could nat be
tailored to fit the needs of a new convention on the law of the sea. This would
not require the dismissing of all thoughts of an international regime, ar the
imposing of an inflexible status qua, or the giving of complete discretion to
every nation. Rather, all that is necessary would be for the convention to con-
sider the possibility that an authoritative tribunal may not be the best solution
and that a body of a more custodial than executive nature would be of greater
value. Of course, the implementation of any such plan would require supreme in-
ternational trust and a minimization of political squabbles, steps that may be
very difficult to accomplish. Nonetheless, however great the improbabilities,
the Antarctic background serves to diminish them somewhat.

Conclusion

Thinking practically, one may not find the terms of the Antarctic Treaty
sufficiently malleable to solve the conflicts presented by international activities
in the sea. Numerous problems surround the setting up of a custodial authority.
In particular, the matters of who shall be allowed to mine resources and who shall
receive what is recovered are crucial issues that must be pre-determined. A possi-
ble solution, and one comparable to the Antarctic Treaty, would be to enact rules
for the use of the seabed which the international seabed regime wauld oversee but
would not be in charge of enforcing. To implement such a program, the conference
would need first to divide the high seas and the nations of the world into sectors
and limit the actual use of the seabed in any particular region to only those
coastal or land-locked states also within that region. Next, the Conference would
need to agree to specific procedures for the exploring and developing of the sea-
bed, including a requirement of notification prior to the beginning of any project
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and an enumeration of all approved methods for extraction from the seabed.
Within each section, the Conference would need to make further delineations for
such a custodial system to be effective, and two possible formats appear work-
able. One possibility would be to place a maximum ceiling upon the amount of
resources any one country could take from its seabed in any one year. The
second suggestion would be for the Conference to devise graduated rate tables,
revisable periodically, based on the needs of each country. Under this plan,
there would be no restrictions on the amount of seabed exploitation by any one
nation, however, with regard to the amount extracted and the needs of the coun-
try, the graduated schedule would require the country to give a percentage of the
resources mined or income derived from it to a special regional authority for
dispersement as necessary among its member nations. The opportunity for inter-
regional exchanges could also be provided for under the graduated scale concept.
Along with the custodial and regional programs, a provision for unilateral
inspection by any member of the pact of the maritime activities of any other
member could be inserted. Moreover, every country could bind itself to utilizing
only peaceful means for the settlement of any disputes and could consent to sub-
mit persistent controversies to the International Court of Justice. Thus, with-
out any sacrifice in efficiency, the duties of the International Seabed Regime
could be confined solely to ensure that the convention's rules for oceanic
activity are respected, that the development and dispersal of regional resources
are made in the manner agreed upon, and that unilateral inspection be permitted.
Under such a plan, if the nations in each sector cooperate with each other and
the sectors concur among themselves, the possibilities of an achievement similar
to that of the Antarctic Treaty would very much existed

While such a plan is purely speculative, one hopes in any event that the
optimism and mutual respect stemming from the Antarctic Treaty can be preserved.
With its success viewable as both a foundation to build on and a goal to strive
for, this 1959 agreement can form the beginning of a new era in international
negotiations. The potential exists for a successful Iaw of the Sea Conference.
All that is necessary is for every nation to manifest a strong dedication to
direct its individual efforts toward achieving common benefits and to whole-
heartedly maintain a high regard for the rights of other states. What the par-
ticipants to the Antarctic Treaty accomplished in 1959 stands as a challenge.
How national representatives to a Conference respond is what the world will
wait to see.



TOWARD AN AGREEMENT ON THE EXTERNAL DELIMITATION
OF THE TERRITORIAL SEA

Thomas R. Suher

Very few problems of international law have been characterized by the
intensity of discussion and abundance of opinion as has the concept of the
territorial sea. Yet no multilateral agreement has ever been reached on the
breadth of the territorial sea, and disputes and conflicting perceptions as to
what the limit~ should be are more conspicuous than ever. In the fall of 1973,
a conference on the law of the sea is to convene pursuant to General Assembly
resolution 2750-, and one of the paramount concerns will be an agreement on the
breadth of the territorial sea.

The exigency of reaching such an agreement cannot be overstated. On a
long run basis, the solutions to the ominous population problems of our over-
crowded world and the related problem of providing food for generations to come
substantially lie in our ability to exploit, successfully and prudently, the vast
resources of the sea.- To expedite the development of these vital resources we
will need the co-operation of all states of the world; discord resulting from
the territorial waters dispute precludes such essential community effort. Per-
haps the short run risks engendered by failure of accord on the territorial
seas question are even more threatening. Egyptian closing of the Straits of
Tiran, claiming sovereignty over their territorial waters, precipitating a full
scale conflict; the seizure of the Pueblo in North Korean territorial waters;
and Ecudorian and Peruvian seizures of U.S. fishing vessels under the claim of
a 200 mile territorial sea manifest the harmful tension a lack of agreement. can
induce.

There are many variables involved in the dispute as to how wide the terr-
itorial sea should be. The primary sources of disagreement are economic concerns
including fisheries control, natural resources preservation, freedom of trans-
portation, and security concerns including naval mobility, coastal protection,
and neutrality. It is the conflicting views concerning these factors asserted by
many nations which must be accommodated if an agreement on delimitation is ever
to be achieved. The discussion here will be devoted to an analysis and evaluation
of these factors, the respective views held by states concerning them, possible
methods of resolving these conflicting attitudes, and the prospects far a lasting
accord.

~ This paper wiii deal with the external delimitation of the teritorial sea and not
tne coastal boundary although that problem has similarly generated considerable
debate. An lo-Norwe ian Fisheries Case, I.C.J. 116�951! and Articles 3 and 4 of
the Geneva Convention on the Territorial Sea and the Contiguous Zone, 15 U.S.T.
1610 [hereinafter cited as Geneva Convention on Territorial Sea, 15 U.S.T.!
- "G.A. Res. 2750.  Dec. 17, 1970!.
sThe oceans contain 90% of the possible food materials of our world; there are
one billion tons of fish produced a year but only thirty million are cought.
McDougal and Burke, The Community Interest in a Narrow Territorial Sea, 45 Cornell
L. Quart. 180 �960!. I hereinafter cited as McDougai�l.



Before embarking on this analysis, it behooves us to consider the present
international atmosphere toward the problems of the territorial sea which pervades
all aspects of the issue. The general atmosphere is not conducive to agreement;
"If there exists a dominant theme which can be said to characterize the period
between 1971 and 1972 it must be the dramatic trend away from international so-
lutions to problems of ocean resource development and towards nat ionalistic so-
lutions."~ At the basis of this unfortunate trend is the ascendant nationalism

of the developing nations, particularly those in South America, vigorously advo-
cating a widening of the territorial sea in conflict with the developed Western
nations who embrace freedom of the seas for commercial purposes and maximum naval
mobility and, consequently, prefer a narrow territorial sea with less than. ex-
clusive sovereignty. Exacerbating this tension has been Soviet bloc and Arab world
insistence on exclusive sovereignty over a twelve mile width. These nations have
used the territorial sea issue as a political ploy to court. favor with the de-
veloping nations and to weaken Western naval power by curtailing naval mobility.
However, it is the feeling of this writer that, despite these negative tendencies,
chances of agreement are not remote since, in reality, an international agreement
is the most expeditious means by which the various states may realize their
nationalistic goals.

Turning to the economic factors involved in the delimitation of the terri-
torial sea, we find the proponents of a wide territorial sea stressing their
economic plight as a basis for advocating a broad territorial sea. Included in
this group are the South American nations, many of whom now support a 200 mile
territorial sea with absolute sovereigty and jurisdiction over it, and the Sub-
Saharan African and Asian states which favor a twelve mile breadth subject to
exclusive sovereignty.s

Primary among these economic concerns are preferential fishing rights in
coastal waters and the conservation of the fishing resources found there. It is
argued that fishing is indispensable to these nations for the subsistence of their
population and to the economic welfare of their countries by spurring industrial
development and raising the standard of living. These states also feel that the
exploration and exploitation of the non-living resources of the sea, particularly
minerals, will be advantageous to their economic development. To realize and en-
sure these goals, these states advocate a wide territorial sea entailing the right
of exclusive sovereignty. This extension is founded on the fear that these re-
sources will be depleted if foreign nations are allowed to fish off their coasts
or that they will be endangered by contamination or pollution resulting from other
activities carried on by foreign states near their coasts. The wide claims are
supported by contentions that the geographical, geoLogical and biological char-
acteristics of their seas and the intimate relationship between the resources of
these seas and the well-being of the coastal state itself, especially in light
of their acute economic deprivations and expanding populations, require a broad
territorial sea."

In addition to these most conspicuous contentions in favor of a wide
territorial sea, other arguments are advanced. Latin American nations embrace
the idea that since time immemorial f ishermen of

alism, 9 San D. L. Rev. 3 �972!
sFAO Table in 10 I.L.M. 1258 �971! � statistical data set forth on the present
position of states on the limit of the territorial sea are taken from the FAO table.
sDeclaration of Latin American Countries on the Law of the Sea at Lima  August,
1970!, Declaration of Montevideo  Nay, 1970! found in and commented on in Santa-
Pinter, Latin American Countries ~Facin the problem of territorial. Waters, 8 Sari
D. L. Rev. 606 �971!.  hereinafter cited as Santa-Pinter1.
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these nations have derived their livelihood from these coastal waters, and any
derogation of this custom through either overfishing leading to a depletion of
fishing stocks near the coasts or through superior competition from more sophis-
ticated fishing fleets is to be prevented. A more convincing defense of a wide
territorial sea is based on the right of innocent passage~ which permits the free
flow of commerce through territorial waters so that the unimpeded transportation
of commercial goods will be virtually assured. A final economic argument in
support of a wide territorial belt rests on the idea that we are not effectively
utilizing and exploiting all the resources of the seas, especially in the southern
hemisphere which is 80 per cent ocean and furnishes only a minority proportion
of the world's fish catch. It is felt by some that the reason for this is that
most f ishing resources are common property and that sole ownership and manage-
ment of fisheries by the coastal state could regulate exploitation in such a
manner as to achieve the desired maximum yield.s

The arguments favoring a narrow territorial sea, marshalled in the name
of economic benef it and optimum use of fishing resources, are just as copious
and perhaps a bit more forward looking, Foremost among these contentions is that
a wide territorial sea, even one of only twelve miles, would not improve most
national fishing industries and would, in fact, substantially damage the fishing
resources of many coastal states over the long run. As coastal nations exclude
other states from their coastal fishing grounds, reciprocal action will be taken,
and if the source of fish is depleted by poor conservation planning or fish mi-
gration out of those coastal waters, the fishermen of those nations will be ex-
cluded from the best areas.- Moreover, as the greater part of the seas remain
open to uncontrolled fishing and the high seas adjacent to territorial waters are
heavily fished, the fish inside the coastal boundary will tend to migrate for
more even distribution. Combined with the consequences of the afore-ment ioned
reciprocal exclusivity, the effects on a nation's fishing industry could be de-
vastating.

Another strong argument for a narrow territorial sea entails the notion
that a broad limit precludes the co-operation necessary for real progress in ex-
ploiting the fishing resources of the seas, "Historical experience . ~ . con-
firms that cooperat ive effort and coordinated restaint offer more promise of.
greatest advantage for all participants than do rigidly conceived, exclusive
compartmentalization of sharable resources".io First, the underdeveloped states
facing the most serious food shortage generally lack the capital and sophisticated
techniques to carry out effective exploitation of the fishing resources in their
adjacent waters and, as a result, marine resources in such areas may be wasted if
development is left solely to the adjacent state. Second, a wide territoria1. belt,
particularly one which did not coincide with migration patterns, open only to
nationals of the coastal state, would complicate the difficult task of establish-
ing a meaningful conservation program which would require extensive studies of
the abundance and productivity of fish stocks. As with the exploitation problem,
progress is slow when dependent solely on the initiative and skills of individual
states which lack capable personnel and investment capital for sophisticated
equipment.

The right of innocent passage is found in the Geneva Convention on the Terri-
torial Sea 15 U.S.T. 1610.
sMcDougal at 196.
"-Territorial Seas � 3000 Year Old guest iso, 36 J. Air Lam & Oom 98 ll970!;
[hereinafter cited as Territorial Seas'.
ioMcDougal at 173.

Id. at 183.
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Therefore, it is contended that, as regards fisheries, both the general
interests of all nations of the world and the specif ic interests of the under-
developed states will be harmed by a wide territorial sea subject to exclusive
sovereignty for the short run benefit of a few. Furthermore, the legal rights
and obligations which are inherent in full territorial claims have only a tenuous
relationship to the f isheries question. The solutions to the lat ter problem
would better be served by the use of contiguous zones or exclusive fishing zones
based on known patterns of fish migration.i~

With respect ta maritime freedom of transportation and communication,
supporters of a narrow territorial sea contend that freedom of movement would
be sharply curtailed by an extension of territorial waters since many vessels
would seek to avoid contact with the territorial sea for various reasons. This
would cause a substantial cost increase in shipping since "the difficulties and
uncertainties of navigation and piloting increase geometrically with extensions
of the territorial sea".

Finally, concerning the exploitation of mineral and other non-living re-
sources, the 1958 Geneva Convention on the Continental Shelf, which came into
force in 1964, provides for the exercise of sovereign rights of exploration and
exploitation of the natural resources of the seabed and subsoil beyond the
territorial sea to a depth of 200 metres or to where the depth of the waters
no longer admits of successful exploitation.

The other major source of dispute which has contributed to the lack of
agreement on delimitation concerns the conflicting security interests of the
nations of the world. The security problem is probably less susceptible to
accommodation. It involves primarily a political confrontation between the
great powers concerning their military-political hegemony over various parts
of the world and is so interspersed with political considerations that the real
security concerns are often overlooked.

Most concerned from a security standpoint with any widening of the terri-
torial sea is the United States which possesses the world's largest navy and
relies on the complete flexibility of ocean movement, which only a narrow terri-
torial sea can ensure. For the United States, the stakes involved in increasing
the width of the territorial sea to twelve miles subject to the exctusive juris-
diction of the coastal state are enormous. Of the 38 leading straits of the
world wherein passage is vital to rapid international movement and transoceanic
supply, 35 would fall within the restriction of territorial waters if they were
extended to twelve miles.~s While there is some precedent for the right of innocent
passage for warships, it appears to be a limited� somewhat amorphously defined
right and is, at any rate, subject to the regulations of the coastal state. In
fact, the Soviet view is that there is no generally accepted right of innocent
passage for warships and that the previous authorization of the coastal state is
necessary for any such passage.~ ~

sTerritorial Seas at 100.
isArthur Dean., U.S. Representative at 1958 Geneva Law of the Sea Conference
found in Bishop, International Law at 595.
4Articles one and two of the Geneva Convention on the Continental Shelf, 15

U.S.T. 473 �964!.
Lawrence, Nilitar -Le al Considerations in the Extension of Territorial Seas,

29 Military L Rev . 65 �965! I hereinafter cited as Lawrencel.
Butler, The ~Le al ~Re ime of Russian 'Territorial Waters, 62 Am. J. Tnt'1 L 51

�968! [hereinafter cited as Butler]; the USSR made a reservation to Article 22
of the Geneva Convention on the Territorial Sea and the Contiguous Zone indicating
the Soviet view regarding the right of innocent passage for warships.



At any rate, passage of submarines through territorial waters must be on
the surface and this requirement substantially curtails submarine agility.~"
In addition, airplanes have no right of innocent passage over territorial waters.
Thus, a twelve mile breadth subject to exclusive sovereignty would threaten U.S.
world-wide sea and air mobility and serioulsy endanger NATO operations and stra-
tegic deployment of U.S. fleets. While Soviet nava1, mobility would also be
sharply restricted by a wide delimitation, it is felt by U.S. military strategists
that the Communist bloc, being mainly a neat package of land-connected states,
would still be subject to Soviet military hegemony, 'the Western powers, spread
over two hemispheres and connected by oceans and straits, would suffer enormously
from a broad delimitation. Hence, vital military and strategic interests are
at stake in this delimitat ion of the territorial sea. The conflicting security
interests of the two great powers of the world must be reconciled if any agreement
is to be realized.

While of Lesser proportions, there are other security concerns, equally
contentious, which have an effect on where nations want to draw the external
boundary of the territorial sea. Many states claim they need a wide territorial
belt for effective customs, sanitary and other police enforcement measures.
Perhaps in the light of growing concern with the threat of water pollution and
the real possibility that accidents on sea-going vessels or problems associated
with the explitation of the seabed might contaminate a state s coasts, this
concern takes on considerable importance and militates for a wide territorial
sea. However, it appears that such policing or regulatory activities can be
carried out without exercising territorial sovereignty and imposing the re-
strictions inherent in such sovereignty. Modern navigation aids and the use of
contiguous zones can be employed to deal effectively with these problems."s

Another security concern provoking conflicting attitudes toward delimitation
invo1ves the issue of whether a wide territorial sea enhances the defense posture
of the coastal state ~ Those advocating a narrow sea assert that national se-
curity and defense is no longer related to the protection of the coast itself
due to the development of highly sophisticated weapons and delivery systems which
render the territorial sea useless for defense purposes. In fact, it is asserted
that a wider territorial sea encorages violations of a coastal state's neutral-
ity by unscrupulous belligerents since the task of patrolling a wide area is so
difficult. Such violations of neutral waters, if carried out with impunity, can
only enrage the other belligerents and exacerbate the already hostile situation.
On the other hand, those supporting a wide territorial sea contend that con-
ventional naval power is still a reality and that a broad delimitation would
eliminate the possibility of diplomatic deployment of a large naval fleet near
one's coasts by moving these fleets away to a distance of twelve miles where they
would have little psychological ef feet.

While far from exhausting all the factors out of which sources of disa-
greement and widely divergent attitudes have arisen, it is fair to say that these
are the primary areas where conflict of interest has prevented agreement on the
breadth of the territorial sea. Any lasting agreement would have to be predicated
on a resolution or accommodation of the conflicting attitudes in these most im-
portant areas and if accommodation on these major problems was realized, the mi-
nor areas of disagreement would probably not deter the consummation of such a

~'Article 14, paragraph 6 of the Convention on the Territorial Sea, 15 U.S.T.
Indeed, Article 24 of the Geneva Convention on the Territorial Sea 15 U.S.T.

provide for just such policing operations beyond the coastal state's territorial
waters.
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badly needed accord. We will now look at some devices whose prudent employment
might facilitate the essential accommodation and evaluate the limits of their
salubrious effects.

One possible device for reconciliation would be the use of contiguous
zones. A contiguous zone is generally perceived as a defined area lying outside
the belt of territorial waters in what is normally part of the high seas but in
which a nation claims less than full sovereign rights. Traditionally, these claims
have concerned fishing controls, customs enforcement, and defense interests. The
Geneva Convent>on on the Territorial Sea and the Contiguous Zone manifests general
international recognition of their status. However, the Convention limits their
use to customs, fiscal, immigration and sanitary regulation and limits the breadth
of the zone to a width of twelve miles. Therefore, while serving a useful purpose,
their present employment does not foster any solution to the more critical prob-
lems of fisheries and security interests and, in addition, their present delimi-
tation of twelve miles is unacceptable to many states.

On the latter point, for instance, the USSR recognizes no contiguous zone
in the common understanding of the term and asserts full sovereignty over all
their territorial waters out to twelve miles. - More significantly, the under-
developed nat.ions of South America and Africa, buoyed by their ardent nationalis-
tic spirit, perceive the establishment of contiguous zones as a device employed
by the powerful maritime nations which diminishes their rights as sovereign, in-
dependent states to establish their own limits of territorial jurisdictxon off
their coasts. This feeling of emerging nations that "no state can arrogate today
the representation of the international community and ignore the attribution to
the coastal State of the power to fix the limit of its territorial sea" a" cannot
be discounted, for it underlies all their arguments concerning the width of the
territorial sea. Finally, because contiguous zones are defined geographically in
the same way as territorial waters, that is, without regard to migratory patterns
of fish stocks, they are not sufficient to deal with the fisheries resource prob-
lems.

However, the concept of a zone where less than full sovereign rights are
exercised to take care of the coastal state's interests is sound. It is feasible
and, as we have seen, eminently logical to divorce the fisheries question from
the territorial sea problem just as the exploitation of mineral rights issue was
resolved by the Convention on the Continental Shelf without regard to territorial
boundaries. The right to exclusive fishing zones defined according to knowledge
of fish stock patterns and the needs of the coastal states wou1d seem to accommo-
date the interests of all states on the fishing problem, especially if such exclu-
sive fishing zones are established with regard to the needs of international co-
operation for optimum long term use of the oceans' vast fishing resources. In-
deed, the JSSR recognizes the establishment of special fishing zones and the U.S.,
as will be seen, is leaning in that direction.

With regard to the conflicting attitudes concerning the freedom of the seas
for both commercial and military vessels, the right of innocent passage has been
looked to historically and is considered presently as a source of accommodation.
There is no question that merchant ships have a right to innocent passage through
the territorial waters of any state, assuming the passage accords with certain
well recognized qualifications.~~ However, this right of innocent passage falls
far short of ensuring the vital interests of those states to whom maximum ocean
mobility is essential, and a widening of the territorial sea would have profound
effects on these vital interests regardless of the right. of innocent passage.

~sgutler at 71.

~" Santa-Pinter at 612.
~Article 14 of the Convention on the Territorial Sea, l5 U.S.T.
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The definition of innocent passage is passage not prej ucial to the peace,
good order or security of the coastal states and in conformity with the latter's
laws and regulation s; thereby granting the coastal nation, through subjective
interpretation of what is necessary for their security, the power seriously to
impede or at least burden passage through its territorial waters. This threat
of arrest for violations of coastal regulations or the threat of other navigational
hindrances could cause merchant ships to change to longer, more expensive sea
routes.

More significant is that the innocent passage of warships in territorial
waters is restricted. While Aritcle 23 of the Convention on the Territorial Sea
seems to imply a complete right of innocent passage for warships, in practice
many nations do not adhere to this rule. Some states, such as the USSR, require
previous authorization or advance notification for warship passage. Others can
substantially restrict the right by appealing to considerations of security to
enact rather restrictive regulations on such passage. Also, as remarked earlier,
submarine passage is regulated and there is no international law right of over-
flight except by treaty or consent.

Finally, it is generally recognized that a state has the right to limit or
deny comp]etely during time of war or national emergency innocent passage of both
merchant and military vessels through their territorial waters.- With respect
to the mobility of naval vessels in time of war, a widening of the territorial sea
could have devastating effects .

A peacetime extension of territorxal seas with the right of
innocent passage would, to a large extent become a wartime ex-
tension without such rights. A strait which is now high seas would,
if it became the territorial sea of a neutral nation in wartime
due to an extension of the breadth of the territorial seas, be
closed to any activities which would promote the wartime goals of
a belligerent. s

Considering that a twelve mile limit would place 116 straits and passages around
the world within territorial watersa4 inc.luding vitally strategic ocean links,
the right of innocent passage is certainly insufficient to ensure the vital in-
terests of many maritime nations necessary for an agreement.

One of the newest possible means of accommodation set forth is the idea
of an economic resource zone~s in which the coastal state, though acceding to a
twelve mile limit for the breadth of the territorial sea, should possess exclusive
or preferential rights to all resources of the seabed and superjacent waters out
to a maximum of 200 miles. The quid pro quo for such an agreement would be free-
dom of passage through all straits connecting international waters. Such an
agreement might be appealing to the developing nations, and while not in the long
run interests of anyone since it would deter international co-operation on develop-
ment of fishery resources, it could be the only immediate basis of agreement in
light of the prevailing nationalistic tendencies.

The United States � Canada proposal of a six mile territorial sea plus a
six mile contiguous zone, which fell one vote short of adoption at the 1960 Geneva
Conference, might be more forward looking in that it separates the problem of

asArticle 16 of the Convention on the Territorial Sea, U.S.T.
~s Lawrence at 86.

~+Territorial Seas at 73 ~
as9 San D L Rev. 385. �972 !



fisheries control from claims of territorial sovereignty. However, it stands
little chance of success because of the increasing number of nations asserting
full sovereign rights out. to twelve miles-' and the Latin American nations' de-
mands for a 200 mile t.erritoria 1 sea.

The latest United States proposal, advanced by John R. Stevenson, Legal
Advisor to the Department of State and U .S. Representative to

the U,N. Committee on the Peaceful Lses of the Sea-Ped, in a draft
proposal on the breadth of the territorial sea, concedes the right of full terri-
torial sovereignty out ta twelve miles  Article I! and provides for the right of
free transit for all vessels, aircraft, and submarines through and over all in-
ternational straits, although the straits themselves will assume the national
character of the coastal states. " 'Jhe proposal. also provides for the creation
of an internat ional fisheries organization to regulate the exploitation of the
resources of the high seas and establishes conservation programs and exchanges
of scientific informat icn and other relevant data ta ensure that no stock wi 11
be overfished. In addition, the proposal allows for the protection of the eco-
nomic interests of the coastal state beyond twelve miles by giving each state
a preference in the wat ers adjacent to its territorial sea correlated with its
capacity ta f ish and the needs of its population. Most interesting is that the
preference accorded ta coastal states is based an the migratory nature of the
stocks and also permits f reedom to fish outside the twelve mile limit to all
other nations.

There is only a fair chance for agreement on this proposal as it is
written because it falls taa far short of satisfying the nationalistic con-
tentions of the Latin American states for a 200 mile territorial sea, Further-
more it diminishes the political leverage af the Communistic bloc and Arab and
Asian states by negating the threat, which they could otherwise pose, of closing
strategic straits. The proposal is extremely significant, however, because it
attempts to separate the problems ot economic concerns and security interests
fram the concept of territorial sovereignty and takes an approach which considers
the future use and development of the seas and their resources and, thus, pro-
vides the groundwork <or a lasting agreement .

Whatever type of accord will be worked out at the forthcoming Law of the
Sea Conference on delimitation of the territorial sea, it must be acceptable to
all nations if it is to have a truly permanent and fully useful effect. "A so-
lution imposed on the rest by a relative majority which did nat take account
of existing, realities and the interests of different States would not be satis-
factory. The principles underlying the demarcation cf their various areas and
their maximum limits would have to be determined on a universal basis".' "- Lt is
clear that an agreement to which all parties do not adhere or to which they will
not feel bound will not substantially ameloriate the present chaotic situation
caused in large part by unilateral conduct of nat ions. To achieve universality
oi agreement, the final convention must embody or foster the primary interests
of all states. That is, each state must find something ta its advantage in the
convention which wi1.1 induce it to abandon nationalistic tendencies and agree for
its own good.

Specifica1.ly, the developing nations must be made to see that their long
term interests in productive fishing resources require international co-operation
which can be realized only be allowing other nations to fish to some extent in
parts of their coastal waters. What is needed, perhaps, to gain this spirit of
accommodation on the part of the developing nations is a committment of money
and technology, guaranteed by the convention, and made by the wealthier powers,

e"'According to the FAO Table, 58 of the 112 nations listed now claim full sovereignty
over their territorial sea out ta at least twelve miles.

30 I.L.M. 1013 �971!-D.S. Draft Articles on the Territorial Sea, Straits, and
Fisheries Submitted ta U.N. Seabed Conference,
".s 30 1.L.M. 974 �971! -U.N. Committee on Peaceful Uses of Seabed Completes 1971
Session in Geneva.
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particularly those who fish throughout the world, to develop and effectively
maintain the coastal f ishing resources of underdeveloped nations. The material
benefits which would accrue to these wealthier nations in the short run would
be very limited, but the advantages to having an accord, and one which embraces
the notion of long term international. co-operation, cannot be underestimated.

As for the Western powers, they now seem ready to live with a twelve mile
limit provided they are guaranteed the unfettered right of passage through and
over international straits at all times. Obtaining this concession will be
difficult since it is to the strategic advantage of some nations, particularly
the Communist states, to forbid such rights of passage. However, the obstinacy
of these strategic-minded nations might be diminished if the agreement embraced
the fundamental interests of most developing nations, since then there would be
no political capital in preventing an agreement. In addition, the more co-
operative spirit of the Communist nations displayed recently might indicate that
they are now more concerned about their own long term domestic and economic
needs than with gaining military and strategic advantages. It is patently clear
that these states would benefit tremendously From a more productive and effective
use of the vast ocean resources.

There must be provisions made in any agreement for subsequent discussions
and new accords, concerned mainly with the problems of administering the basic
agreement on a continuing basis so that the vital interests of all states will
not be neglected and so that international action will be consistant with future
developments and changing circumstances in the exploitation of ocean resources.
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THE ATTITUDE OF DEVELOPING COUNTRIES TOWARD INTERNATIONAL AGREEMENTS

ON ENVIRONMENTAL CONTROL OF THE OCEAN

A, Wilder Wad ford, Jr.

People of all nations possess only one body of ocean water. With this
fact everpresent, the law of human nature would seem to demand that the scarcity
of that living environment makes necessary precautions to preserve its resources.
However, solutions derived from real situations do not follow such simple logic
and are compelled to pursue avenues beset by political, economic and legal re-
straints. The impetus of environmental consciousness may be attributed to the
realities of the industrialized nations; however, the solutions offered to cure
the unhappy consequences of the Industrial Revolution do not provide a means for
redistribution of the benefits. In other words, any implementation of interna-
tional law aimed at elimination of those realities tends to freeze the gap in
socioeconomic development between developed and developing countries. Unfortu-
nately, the wide disparity in the distribution of political power based upon the
technological monopoly by deve1oped countries is one of the most persistent ef-

1fects of the Industrial Revolution, Those "fortunate few" maintain that en-
vironmental equilibrium may be achieved through a global application of environ-
mental law regardless of thc overwhelmingly unequal apportionment of the benefits
and destructive effects caused by industrial nations. Despite the probable
fortuitous effects resulting from the adoption of. a Seabed Regime Convention or
the ecologically sound international law restraining ocean degradation, the at-
titude of the developing countries may bc expected to be apathetic because of
their impoverished socioeconomic history.

Emphasis upon the "quality of life" is understandably a luxurious goal
in the minds of underdeveloped countries where exists the prevalence of social
and economic afflictions such as malnutrition, discase, high infant mortality,
high illiteracy levels, endemic unemployment, and severely unbalanced per capita
income. The additional factor of the widening economic disparity between devel-

soped and developing countries brings the dichotomy into sharper relief, The
"pollution of poverty," that which developing countries hold of real significance,

J, Castro, Environment and Development: The Case of the Developing Countries, in
WORLD ECO-CRISIS 238  D. Kay 6 E. Skolnikoff eds, 1972!.  hereinafter cited as
Castro, The Case of the Developing Countries].

Id. at 240.
3 J, Lee, Environmental Considerations in Development Finance, in WORLD ECO-CRISIS
174  D, Kay 6 E. Skolnikoff eds. 1972!. [hereinafter cited as Lee, Development
F inance].



is the type that can be eliminated through population growth, higher incomes, and
modern technologies. Paradoxically, the cures for these ills propagate the mal-
aise of "pollution of affluence." According to developing countries, however,
the problem is not one of seeking "ecological balance" but of obtaining the most
efficient methods of long term "ecological imbalance." In other words, the prob-
lem is not to eliminate man from the eco-system, but to prolong our ability to
use the resources as long as possible. The only way to accommodate "ecological
balance" would be to thrust man back into the "pre-fire age." It would seem,
then, that developing countries would be more likely to make a bid for "conserva-
tism" rather than "conservation."

According to the developed countries, the international environmental
policies on the ocean may be ideally implemented in regions untouched by the en-
vironmental crisis, but this view is disparagingly received by developing coun-6tries as repressive in that it ignores their economic deficiencies. The preser-
vation of the ocean globally would require a "green area reserve" which would in-
dicentally coincide with the waters of the developing countries. As the Ambas-
sador of Brazil to the United States sardonically put it;

Furthermore, the possibility of a widespread application of developed
countries' ecological policy, theoretically conceived to secure the
equilibrium of "spaceship earth," may risk transforming the Southern
Hemisphere countries into the last healthy weekend areas for the
inhabitants of a planet already saturated with the environment

8
created by the Industrial Revolution.

Developing countries, therefore, declare without reserve that there may well be
situations where the waters must be dirty to some extent to meet the extenuating
pressures and needs within an individual society.

Along the same continuum of thought, developing countries object to en-
vironmental policies because developed nations ignore the politics of the situa-
tion. Industrial nations advocate a technical approach to the eco-crisis which
directly conflicts with the hard-felt notion among developing nations that nation-
al identities must remain intact. Joas Augusto de Araiyo Castro, Ambassador to
Brazil, again describes the situation;

It seems reasonable that the preservation of the environment
should not exclude the preservation of national sovereignty.
Ecological policies should rather be inserted into the frame-
work of national development...,

In this regard any ecological policy, globally applied,
must not be an instrument to suppress wholly or in part the

Castro, The Case of the Developing Countries at 248.
Almeida, The Confrontation Between Problems of Development and Environment,

586 INTERNATIONAL CONCILIATION 42-43�972!.  hereinafter cited as Almeida, The
Confrontation Between Problems of Development and Environment.
6 Castro, The Case of the Developing Countries at 240.

Id. at 24 7.

Id. at 247.0. Schachter, Goals and Strategies for Combating International Pollution, in
CONFERENCE ON INTERNATIONAL AND INTERSTATE REGULATION OF WATER POLLUTION 66  C.
O'Nalley ed. 1970!.
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legitimate right of any country to decide about its own affairs.
In reality this point would simply seek to guarantee on an opera-
tional level the full exercise of the principle of juridical
equality of states..., Sovereignty, in this context, should not
be taken as an excuse for isolationism and consequently for escapism
in relation to international efforts geared to solving environ-

10
mental problems.

Moreover, since environmental preservation is only one of the multiple objectives
of planning, its priority among the other. objectives should be examined in the
context of each country's individual urgent social and economic needs. The idea
that "blanket" priorities and standards may be imposed upon individual countries1
is very hard to accept among the impover ished nations.

Perhaps a salient feature of the conflict between developed and underdeveloped
countries is the different views that each holds concerning consumption levels.
Developing nations accuse developed states of asserting that all the world can
never achieve the consumption patterns of the industrialized elite and that de-

12veloping countries should have no ambition to reach such levels, Such allega-
tions are sometimes emotionally weighty, However, the prevailing argument in the
United States would seem to be that the environmental crisis affecting the oceans
can be causally traced to population growth and af:fluence. The more extreme el-
ements among the developing countries reply that it is simplistic to believe that
the ecology is disturbed because of overpopulation or overconsumption. They con-
tend that there is abundant evidence that the earth is capable of supporting
greater populations at much higher levels of consumption, These factions validly
point to the environmental wastes in four major wars in this century between in-
dustrial elites and maintain that environmental problems are little more than a
misallocation of national priorities. Perhaps the developing countries are
pointing a finger in the right direction in this respect; however, other develop-
ing nation viewpoints recognize that the capacity of the oceans to support marine
life is threatened by the emission of oil, disposal of domestic and agricultural
wastes, the exploitation of marine minerals, disposal of radioactive wastes, and

1<
disposal of industrial wastes such as nitrogen oxides, phosphates and mercury.
Because of the recognition of this threat among the more moderate advocates of the
developing world, there is some amenability to global water standards, but within
the context of each country's more pressing needs--a slippery approval at best.

Perhaps one of the most severe impediments to international environmental
agreements on the ocean is the fear of developing countries that such measures will
have negative economic implications. For example, environmental control is regard-
ed as a potential substitute for the use of funds normally destined to become for-
eign aid. This is an unpredictable consequence due to its political nature; how-
ever, there is strong speculation in the United States that the impact on foreign

Castro, The Case of the Developing Countries at 249.
Founex Report on Development and Environment, 586 INTERNATIONAL CONCILIATION

22�972!.
Castro, The Case of the Developing Countries at 240.

"Id. ac 243.

Almeida, at 47.
lB S, Astrom, Prospects for International Cooperation on Curbing Pollution, in
CONFERENCE ON INTERNATIONAL AND INTERSTATE REGULATION OF WATER POLLUTION 71  C.
O' Malley ed, 1970!. Lhereinafter cited as Astrom, Curbing Pollutionj.
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aid to developing countries will probably be a reduction if an extensive set of
emission and effluent standards are imposed by international agreement. Even
if the amaunt of aid is not reduced, there is substantial anxiety among underde-
veloped nations that much of the aid will be conditioned upon adherence to en-

17vironmental standards of developed countries. Another negative impact is ap-
prehension that the technology transfer from industrial nations will be burdened
with environmental safeguards that may decrease the optimal use of that technol-

18ogy by developing countries. Equally disturbing is that there may be an im-
plied change in terms of trade between developed and developing countries such as
in. creased export prices from developed countries and a decrease in the profitabil-
ity of foreign inves tment in developing economies. Moreover, in terms of theirle

own heavy dependence upon exporting natural resources, developing countries an-
ticipate that excessive costs of residuals disposal in developed countries and
pressures for more efficient use of resources  such as recycling! will adversely

aaaffect their trade. Finally, opposition to environmental measures to protect
the oceans is generated by the fear that cost increases for maintenance of en-
vironmental controls will necessitate a "neo-protectionism" in developed coun-
tries as a means to protect home industries. Undoubtedly one can readily dis-
cern that these objections construct formidable obstacles before the progress of
environmental controls of the ocean.

On the other hand, many deve]oped countries look upon the apposition of
developing countries as impracti
dence! because they are attempt'
celerated rate while neglecting
According to developed nations,
prosperity if it results in lon
table is that the less endowed
of their environment as it is m

psviranmental planning. ' Develo

al  deduced from their own environmental impru-
g ta acquire social and economic goals at an ac-

the social costs of environmental degradation.
ne must be prepared to avoid short-term economic

22term ecological waste. Therefore, the inevi-
and ta gain the maximum output from protection
e costly to repair irretrievable errors in en-
ng countries would consequently reap greater

benefits by not insisting upon unreasonable financial ar trading concessions in
return for their approval of international procedures and institutions to protect
the oceans, Their opposition to such measures, moreover, is directly related to
their "general lack of appreciation of the degree to which environmental concern
was relevant to developing countries overridiny domestic preoccupation with com-
bating poverty through economic development." Furthermore, it is usually recog-
nized that "high rates of economic growth do not by themselves guarantee the easing
of urgent social and human problems," On the contrary, many "high growth" na-
tions have been increasingly burdened by rising unemployment, unbalanced income
distribution, and social and cultural deterioration. Developed countries contend,

R. d'Arge and Kneese, Environmental Quality and International Trade, in WORLD
ECO-CRISIS 276  D. Kay 6 E. Skolnikoff eds. 1972!. thereinafter cited as d'Arge
and Kneese, Environmental Quality and International Trade].

Id. at 259.
le

Id.

Id. at 276.

Zd. at 258.

Id. at 259.
s2 J. Lee, Development Finance at 175.

S. Johnson, The United Nation's Institutional ~Res ense to Stockholm: A Case
~Stud in the Intetnational Politics of Institutional ~Chan e, in RDRLD RCD-CRISIS

Id. at 100.
25 Founex Report, at 25.

Id. at 11.
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therefore, that developing countries need more information concerning the en-
vironmental crisis than they currently possess in order to realign their pri-

e 7
orities, In other words, the recognition of environmental consequences in de-
veloping nations is an essential objective of an integrated approach to the de-

s
velopment goal.

Although developed countries acknowledge the developing countries' legiti-
mate fears concerning the economic implications of "neo-protectionism," the in-
dustrial nations argue that there may be many advantageous side effects of in-
ternational environmental agreements to preserve the ocean. For example, the
global interest for the environment may generate a greater concern for the elim-
ination of poverty; hence, greater aid may be a hase for greater support of
projects in the social sectors. Traditionally, aid sources avoided programs
with low rates of return., but interest in investment in human resources  educa-
tion, nutrition, public health, etc.! has been aroused. Another fotuitous col-
lateral result might be that a greater demand for natural resources form develop-
ing countries may arise as more industries curtail the more pollutive production
of synthetics. As a consequence, natural resource prices may be expected to rise
and more trade concessions may be offered. In addition, recycling in industrial-
ized countries will allow much ~ceded natural resources to remain in developing
countries. Needless to say, developing nations frown upon these predictions as
subjective humanitarian appeals contra to economic facts.

...if all pollution generated by the developed countries could be
withdrawn from the earth, there would be no pollution of worldwide
significance; conversely, if. all pollution directly imputable to

Id. at 25.

Id. at 11.

Id. at 31-32.
30 E, Woodhouse, Re-Visioni»g the Future of the Third World:
spective on Development, 25 WORLD POLITICS 23 �972!.

An Ecological Per-

The core of the growing controversy between developed and developing coun-
tries remains in the already commonplace animosity between the "have" and "have
not" countries. The "have nots" claim that environmental degradation is the rich
man's problem and ascribe much of the developing countries' economic and political
impoverishment to developed countries' activities within the "have nots'" borders.
According to developing nations, the legacies of colonialism and imperialism are
despersed social orders largely minus their own leaders; pluralistic societies
with unassimilated immigrants; overurbanization caused by non-indigenous economic

activities; disruption from the Second World War; hyperbolic nationalism in response
to imperial domination; disillusionment in democratic processes to bring economic

30
progress, and economies dependent upon the affluent industrial elite, These con-
clusions, of course, precipitate questions among the developing world of who is to
blame for their impoverished condition and who should bear the burden of cleaning
up the oceans?

In response to who should assume the costs of. environmental protection, de-
veloping countries direct their attention to the identities of the polluters and
the capabilities of the polluters to rectify the impaired environment. Develop-
ing countries rightly lay culpability on the developed countries For the polluted
oceans:



activities in underdeveloped countries could be withdrawn from the
world today, all dangers linked to pollution would continue to

31
exis t in practically the same densities,

The Developed and Underdeveloped worlds

GDP

 millions
of dollars

Average Per
Capita GDP

dollars
Popu la t ion

thousands

Twenty- f ive
underdeveloped countries 861,038 67,238

Nine developed
countries 1,047,547 3,143306,959

Ratios:

Underdeveloped
to developed 0.0252. 805 0.064

Developed to
underdeveloped 40.29515.5800,356

Source: United Nations statistics reassembled by M. Almeida

In summary, the apparent position of developing countries would be to re-
ject any international ecological policy on the ocean which induces or perpetu-
ates socioeconomic stagnation and can only support a common responsibility for
the preservation of the oceans if paralleled by a "common responsibility for de-

34velopment" by the industrial elite, In other words, the increased financial
burden resulting from environmental concern should be accompanied by additional
development assistance in order to offset the costs of preventing the inefficien-

36cies of ocean development. In this context, underdeveloped countries see the
double demands of development and environmental protection as mutually reinforc-

36
ing rather than in opposition to one another.

Of recent significance are the results of the United Nations Conference on

M, Almeida, at 48.
B. Johnson, A Case Study at 99.
Almeida, at 41.
Castro, The Case of the Developing Countries at 250.

35 Founex Report at 13.
Astrom, Curbing Pollution at 70.

There is no astonishment then to acknowledge that the developing countries are de-
termined that those whose technology has caused the major part of ocean pollution
should assume the costs and not expect sympathy from developing nations in the im-

33plementation of an international effort to cure the problem. In addition, the
major disproportion of economic development and wealth  as demonstrated in the
tables below! must be kept in mind in any discussion of the ability of developing
countries to contribute to international endeavors ta free the ocean of pollution:



the Human Environment held in Stockholm during the summer of 1972. Although the
Conference adopted twenty-six principles embodied in The Declaration on the Human

37
Environment, the meeting did not become a major turning point in t:his contro-
versy as hoped because the principles, while apparently agreeable to the majority
of the Conference, still ret.ain highly controversial elements. This uncertainty
may be demonstrated by this excerpt from a United Nations Association magazine
concerning the function of the Conference's newly created body to coordinate inter-
national environmental activity:

To maximize now the links between the new environment "house"

and management of the global commons of the oceans and the
atmosphere above them, could forestall a new era of fighting
over environmental and resource management jurisdictions.
Governments are now beginning to plan for the creation of an
ocean regime. They must not avoid the issue of the new en-
vironment organ's role in the management of the oceans. For
if they assume that the house planned by Stockholm should not,
or could not, be extendecl to include ocean resource management,
then they may be missing the greatest opportunity since San
Francisco for a new start at. consolidating the world's frail,
diffuse and uncoord inated global institutions.

Additionally, the Conlerence in reality became another battlefield for the irrecon-
cilable conflict between the developed and developing nations:

In part, the debate is a philosophical one involving nations--
like Sweden and Norway--that are in comparable stages of in-
dustrialization but have differing ideas of how pollution con-
troT is necessary. But the debate also is pitting the "have-
nots" of the world's nations against the "haves."
...Generally speaking, industrialized nations, which account
for most of the world's pollution, are looking to the UN Con-
ference to establish an accord for world-wide standards. But

developing nations whose need is for more industry to elimin-
ate poverty, say they can scarcely afford to build dirty fac-
tories, much less clean ones,' '

Despite these obstacles, the Conference was another valid attempt toward inter-
national agreements to preserve our oceans,

In conclusion, it is significant to note that a paradox of the gravest
degree exists when developing countries are the most able to maximize resources
in long term development than they are to get immediate relief from impoverish-
ment. With this in mind, developed countries should not reduce funds for devel-
opment, but should increase expenditures on environmental control of the oceans
as in investment in everyone's future, Otherwise, the dialogue between develop-
ing and developed nations on this issue may never reach a resolution.

37 Declaration on the Human Environment, 9 UN Monthly Chronicle 86-90 �972!,
B. Johnson, The House That Stockholm Built, 8 Vista 50 �972! .
Kessler, Environmental Meeting Struggles With Issue of World-Wide Rules, The

Wall Street Journal, June 9, 197>, at 1, col. l.
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THE INTERNATIONAL SEABED REGIME: PROPOSALS

AND PROSPECTS FOR REALIZATION

Albert M. Neal, Jr.

FOREMARD

This paper is concerned with the prospective development of an international
seabed regime. Basically, it is concerned only with commercial aspects of such,
mining obviously being of foremost interest.

In the body, some terms are mentioned the meaning of which will be helpful
to the reader. A coastal state is any nation having a coast on an international
sea, A "landlocked" state is one having no such coast at all. A "shelf-locked"
state is one having such a coast, but the continental shelf of which does not
border the international sea-bed area but is circumscribed by the continental
shelves of other countries.

Man's exploitation of the seas has been basically limited until the present
century. Sailing on it and fishing in it have been the two main sea-related ac-
tivities. However, the twentieth century has seen the advent of great changes for
mankind. Technology, slowly developing for thousands of years, blossomed and has
been progressing exponentially, New demands for resources unknown to or unused by
centuries before have arisen. Incredible numbers of new machines have been devel-
oped, demanding raw metals for their making, oil for lubrication, and some form of
energy for running. Population, too, has greatly increased' Respon.sible for this
is the fact that populations grow geometrically, and the new technology has pro-
duced medicines and treatments resulting in more of the young living past child-
hood and more of the middle-aged living to be old. The result of the two--new
capital technology and burgeoning population--is inevitable. The natural resources
of the earth are becoming depleted at a rate that has many scientists predicting
doom. But man, either by ignorance or by choice, ignores the possibility of rec-
tifying the problem by limiting the causes--that would be to drop the progress
ethic which demands ever-increasing technological advances and to institute world-
wide effective birth control. These things would require massive cultural, social,
and political reorientation of a scale the present world society feels unable  who
in America or other free developed countries dares propose drastic limits on free
enterprise?! or unwilling  which developing nation is willing to stop now at its
present level and no longer seek the national wealth and standard of living of the
resource-hungry developed nations?! to institute. Therefore man is looking today
almost frantically for new sources of raw materials. Man is looking at the ocean.
Technology has not only created the demand that man go to the sea for its untapped
wealths of minerals, but it is giving him the means to get the resources. For ex-
ample, look at the proliferation of offshore oil drilling, a phenomenon unknown to
the nineteenth century. But this activity is confined to the continental shelf,
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In the 1970's man is preparing to begin the first true explorations and exploit-
ation of the deep seabed. Two American corporations have already announced their
capability to begin mining manganese nodules at depths down to twelve thousand
feet  these are Deepsea Ventures, Inc., and the Hughes Tool Company,! The Japa-
nese, Soviets, and French have made similar announcements. This proposed mineral
exploitation is new, there is no precedent for it, and it has created problems.
Heretofore, there has been Little need to be concerned with law affecting the deep
seabed; now there is great need. Unless some system of international control is
imposed soon on deepsea exploration and exploitation, the possibility of a des-
tructive free-for-all, with the developed nations taking all, is very real. This
paper is concerned with such controls and will examine first, proposals for con-
trol mechanisms, then second, the problems with these proposals, and third, an
assessment of their potential for success,

In 1967, the then representative of. Malta to the United Nations, one Pardo,
first suggested that the General Assembly examine the seabed question, He pro-
posed that the General Assembly declare the seabed and ocean floor as the "common
heritage of mankind" and produce an internationally-binding document. The prob-
lem was considered and in 1968, the General Assembly passed a resolution to the
effect that exploitation of seabed, ocean floor, and subsoil resources, beyond the
limits of national jurisdiction, should be carried out " for the benefit of man-
kind as a whole, irrespective of the geographical location of states, taking into
account the special interests and needs of the developing countries" and that the
regime to be established should meet the interests of "humanity as a whole".'
The next year, in 1969, the General Assembly passed another resolution which gave
recognition to the common interest to mankind in the reservation. of the seabed and
ocea~ fLoor for peaceful purposes,

Also in 1969, the General Assembly made its first attempt to show real sup-
port of the policy expressed in the. 1968 resolution. This was in the form of the

O
Moratorium Resolution of the Seabed Committee' an ! the U. N. General Assembly,
Under it nations and persons were bound to refrain from all exploitation of the
seabed and ocean floor beyond national jurisdiction, pending the establishment of
an international regime. Despite its Language, this resolution was not considered
binding by most: nations, including the United States, The next step came in 19707

when the General Assembly adopted a "Declaration of Principles" by a vote of 108
for, none against, with fourteen abstentions. This declaration stated that the
area and its resources were the "common heritage of mankind"; that the area should
not be subject to appropriation by States or persons, natural or judicial, and no
State should claim sovereign rights over any part thereof, or claim or exercise
rights incompatible with the international regime to be established; that all ac-
tivities regarding the exploration and exploitation of the resources of the area
and other related activities should be governed by the international regime to be
established; that exploration of the area and exploitation of its resources should
be carried out for the benefit of mankind as a whole and should be reserved exclu-

1Auburn, The ~Dee Seabed Hard Mineral Resources Bill, 9 San Diego L. Rev. 491, at
492 and 497. Lhereinafter cited as Auburn, ~Dee Seabed].

U. N. Doc. A�695 �967!.
G, A. Res. 2  XXIII! �968!.
G. A. Res. 2602F  XXIV! �969!.
The Seabed Committee was established as a part of the United Nations by the

General Assembly.
G. A. Res. 2574D  XXIV! �969!.
Id, ~Dee Seabed at 493.
G. A. Res. 2749  XXV! �970!.
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9sively for peaceful purposes. These principles were those forwarded to the Gen-
10eral Assembly as adopted by the Seabed Committee in its August, 1970, meeting.

At this August meeting, the United States presented a "Draft United Nations
Convention on the International Seabed Area." The United States decl, ared that
the draft ". . .would undertake to establish a comprehensive petroleum and mining
code for the seabed beyond a depth of 200 meters; that the draft was a "working
paper" and did "not necessarily represent the definitive views of the United States
Government."

Relative to other drafts and working papers subsequently submitted, that
of the United States is very detailed. It would establish a structure consisting
of The International Seabed Resource Authority, an Assembly, a Council, a Tribunal,

lathree Commissions, and a Secretariat. Its basic principles are thus: The in-
ternational seabed area is declared to be "the common heritage of all mankind."
Na nation may claim or exercise sovereignty or sovereign rights over any part of
that area or its resources; and each party to the treaty agrees not to recognize

lsany such claim or asserted right by any nation. ' No nation has or may acquire
any right, title, or interest in the international seabed area except as provided

18in the treaty. Only nations or private parties authorized or sponsored by na-
tions may conduct exploration and exploitation activities in the international

17seabed area, and each party to the treaty must take appropriate measures to en-
sure that private parties conducting activities under its authority or sponsor-

18ship comply with the treaty. A nation is responsible for damages caused by
19activities it authorizes or sponsors. Any dispute arising out of the inter-

pretation or application of the treaty is settled by a new International Tribun-
20al. As explained by President Nixon earlier in 1970, two sets of machinery are

proposed to implement the regime. In one, all party coastal nations would act as
trustees for the international community in an international trusteeship zone com-
prised of the continental margins beyond a depth of two hundred meters aff the
coast. In the second, the body would authorize and regulate exploration and use

22of seabed resources beyond the continental margins. The U. S. draft goes on to

Id,
l~ The Seabed Committee is officially titled "The United Nations Committee on the
Peaceful Uses af the Sea-Bed and the Ocean Floor Beyond the Limits of National
Jurisdiction"--The former title is the short title.

U. N. Doc. A/AC.138/25  August, 1970!. I hereinafter cited as U. N. Doc. A/AC.
138/25 �970�.Stone, The U. S. Draft Convention on the International Seabed Area, 45 Tulane
Law Review 527 �971!.

' U. N. Doc. A/AC.138/25 �970!,
Id., Article 1, ~ l.
Id., Article 2, 5 1.
Id., Article 2, 9 2.
Id., Article 10.
Id., Article 11, 0 1.
Id., Article 11,
Id., Article 12.

21 This refers to the continental shelf  which most nations contiguous ta it claim
jurisdiction over in varying distances! below the 200-meter depth and out. to its
end.Presidential Statement on United States Oceans Policy, May 23, 1970; Weekly
Camp. Pres. Docs. 677.
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propose as general rules: Within the trust zones, the coastal nation grants the
23exploration and exploitation licenses. Beyond the trust zone, the Internation-

al Authority is the licensing agency and may grant. licenses in that area only to
nations or to natural or juridicial parties approved by a sponsoring nation.
However, the International Authority is empowered to inspect any licensed  i.e.,
licensed by itself or by a coastal nation! activity and bring violations before

25the International Tribunal. Leases in the trust zone issued on or after July
1, 1970, must, on pain of nullity, be converted into licenses under the treaty

2Gwithin five years after the treaty comes into effect.
Later, in December, 1970, the United Nations General Assembly decided

27
that a Law of the Sea Conference was to be convened in 1974. The topics to be
considered at this conference are: The Seabed Regime, The Continental Shelf Re-
gime, The Territorial Sea Regime, The Regime of the High Seas, Fishing and Con-
servation of Living Resources, Scientific Research, and Preservation of the Marine
Environment. As one can see, the conference is intended to be quite exhaustive.
Three "Subcommittees of the Whole" are set up to do preparatory work for the 1974

28conference. Subcommittee I is "to prepare draft treaty articles embodying the
international regime--including an international machinery--for the area and the
resources of the seabed and the ocean floor, and the subsoil thereof, beyond the
limits of national jurisdiction, taking into account the equitable sharing by all
States in the benefits to be derived therefrom, bearing in mind the special in-
terests and needs of developing countries, whether coastal or landlocked.
economic implications resulting from the exploitation of the resources of the
area. . ., as well as the particular needs and problems of landlocked countries.

However, the parent Seabed Committee is charged with deciding "the pre-
cise definition of the area of the seabed and the ocean floor beyond t' he limits

rr3oof national jurisdiction.
Subsequent to the United States draft, many other nations have produced

drafts and working papers. These include submissals to the United Nations by
Tanzania~ France, Canada, Japan, Malta, the "Seven Powers,"" the "Thirteen
Powers," the United Kingdom, and the USSR. There are areas in which there is
somewhat of a common agreement. All agree that, whatever the structure and ac-

33tivities of the international body may be, mankind as a whole is to benefit."
In considering the benefit to all men, regard is to be paid to the interests of
all nations, whether coastal, landlocked, sheLf-locked, developed, or develop-

34ing." Non-appropriation and no claim or exercise of sovereignty or exercise of

U. N. Doc., supra note 13, Article 27, 5?.
Id., Appendix B, 5 1-2.
Id., Article 19, 5 2.
Id., Article 73, S 5.
G. A. Res. 2750  XXV!  Dec., 1970!. Lhereinafter cited as G, A. Res. 2750

�970! 1
Id.

29
Id.

Id.
These are Afghanistan, Austria, Belgium, Hungary, Nepal, the Netherlands, and

Singapore--all of which are either land or shelf-locked.
These are Colombia, Guatemala, Chile, Ecuador, El Salvador, Mexico, Panama,

Jamaica, Peru, Venezuela, Uruguay, Trinidad, and Tobago.
United Nations. Secretariat. Comparative table of draft treaties, working

papers, and draft articles. A/AC,138/L.10  Jan., 1972!.
Id. USSR in A/AC,138/25.
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sovereign rights over any of the to-be-designated international seabed area is
35another area of agreement. ' Additionally, all agree that the area is to be used

36for peaceful purposes only. Use of the area is to be conducted by all States
37without discrimination. Peaceful settlement of any dispute arising in the area

or from the agreement is another common goal. Negotiation arbitration and med-
38iation are mentioned. Equitable sharing of benefits is a common concern. As

the United States draft puts it, "The International Sea-bed Resources Authority
shall use revenues it derives from the exploration and exploitation of the mineral
resources of the International Sea-bed area for the benefit of all mankind, par-
ticularly to promote the economic advancement of developing States Parties to this
Convention, irrespective of their geographic location."" Most of the various
other proposals have to do with the administrative set-up of the international
body. By way of example, the United States proposal  with the segments of the
overall Authority as listed above! would have a twenty-four State Council which
the Assembly would elect. The Council would be comprised thusly: six of the40
members would be the most industrially advanced Contracting Parties; of the
remaining eighteen menbers, at least twelve would be developing countries; in
selecting the eighteen, the assembly is to take into account "the need for equit-
able geographical distribution" and is to ensure that at least two members of the

41twenty-four are land or shelf-locked countries. Council decisions would require
not only a majority of members, but also concurrent majorities in the six-group

4 J
and the eighteen-group.

Although from the above it would appear that there are major areas in which
certain principles are of common acceptance, this author feels that prospects for
agreement at the 1974 Conference on an international seabed regime are dim, In-
itially, unless the preparatory work of the Subcommittee is considered sufficient4"
 whatever that might mean!, the entire Conference may be called off. "' As one
scholar has described the slate for the preparatory work, "It is thoroughlv un-
tidy and badly arranged, and hardly designed to inspire confidence in the capacity
of the Committee to pave the way for a successful Conference in 1974."

For the preparatory work to provide a truly sufficient basis upon which
the 1973 Conference can create an international seabed regime, there is going to
have to be more agreement among nations as to the organization of that regime and
its powers. For example, where will the international seabed be deemed to begin?

Id., U, S. in A/AC.138/25; USSR in A/Ac.138/43; Japan in A/AC.138/63; Thirteen
Powers in A/AC.138/49.

Id,
37 Id, However, the U, S. says, ". . . without any discrimination, except as other-
wise provided in this Co:mention." Russia says, ". . . without any discrimination
whatsoever."

Id.
U, N. Doc. A/AC. 138/25 �970! .
This means those Parties which are both developed States, and have the highest

gross national products. This is somewhat redundant as the United Nations divid-
ing line between "developed" and "developing" countries is $1,000 per capita G.N,P,
U. N. Doc. A/2161 �952!.

U. N. Doc. A/AC.138/25 �970!.
42ld

G. A. Res, 2750 �970!.
E. D. Brown, in The Law of the Sea: A Geneva Conference, edited by L. M. Alex-

ander, University of Rhode Island  Kingston! Jan., 1972.
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There is a "Convention on the Continental Shelf" to which the United States and

forty-three other nations are parties. It declares, ". . . the term 'contin-
ental shelf' is used as referring  a! to the seabed and subsoil of the submarine
areas adjacent to the coast but outside the area of the territorial sea, to a
depth of 200 meters or, beyond that limit, to where the depth of the superjacent
waters admits of the exploitation of the natural resources of the sea areas;  b!
to the seabed and subsoil of similar submarine areas adjacent to the coasts of
islands." Would the international seabed be beyond this limit? Only forty-
three nations signed this Convention. One must remember that the Latin American
States claim a two hundred mile off-coast jurisdiction--it is uncertain at pres-
ent how they feel about the bed beneath it. Indeed, there is conflict with this

47
Convention in the United States itself. The Truman Proclamation of September,
1945, declared that "the Government of the United States regards the natural re-
sources of the subsoil and seabed of the continental shelf beneath the high seas
but contiguous to the coasts of the United States as appertaining to the United
States, subject to its jurisdiction and control." This proclamation was made law
in the United States when included in the "Outer Continental Shelf Lands Act of

1953." ' No mileage or depth limit is mentioned.
What the exact function of the Seabed Authority would be is another nebu-

lous area. Would it be a licensing and license-approval agency, an agency that
would conduct exploration and exploitation on its own, or some hybrid of the two?

gO
The United States has proposed the first. Others have recommended the latter
two, The Soviet Union has stated that due to the existence of states "with
different economic and social systems and different forms of ownership," it is
"completely unrealistic" to "attempt to administer a common ownership of the sea-
bed." Areas such as this have to be agreed upon, for they are fundamental to
the very cxistc ncc of an operative international regime.

What is happening while agreement is yet to be reached? As stated above,
the need for new sources of raw materials is becoming critical. United States
industry wants to obtain authority to begin exploitation of the seabed. Deep-
sea Ventures, Inc,, has recommended that the United States establish an interim
national claims registry, and that other nations do the same. Such would allow
present exploitation licensing. Also, T. S. Arn of the American Mining Con-
gress, in testimony before a Senate subcommittee in September, 1970, recommended
that U. S. companies should proceed immediately with deep seabed exploration and
exploitation, and that by doing so, customary patterns would be set. This pro-
posal is substantially adopted by the Metcalf Bill proposed in Congress in 1971.
This Bill gives the Secretary of the Interior powers to license any American
citizen or juridical entity. It also sets up an escrow fund for assistance, as
Congress may direct, to developing, reciprocating states  only!. As F.

15 U.S.T. 472  April 1958!.
' Id

Truman Proclamation Number 2667  Sept., 1945!.
43 U.S,C, AQ 1331-1343 �964!.

' Id,

U. N. Doc, A/7622 at 11.3 �969!.
U. N. Doc, A/C/1/PV. 1602 at 53 �970!.
Id. Note 1 at 495, A proposed "Deep Ocean Floor Resources Act" would provide

for U. S. licensing.
Id. at 496.

Id. at 503.
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Auburn says, ". . . For the vast majority of states who do not have the techno-
logical capabilities or capital to take part in mining, it I the Bill] offers no
benefits from the area which the General Assembly holds to be the common heritage
of mankind." It appears from this that while the United States might espouse
the general principles adopted by the General Assembly on an in.ternational Level,
it is experiencing from within a strong push by industry to deviate from those
principles. President Nixon himself opposes halting exploration and exploitation
of the seabed beyond a depth of two hundred meters during negotiations and hess
wants any future regime to respect investments made in the interim period.'

If agreement is far away and if investments by presently capable opera-
tions become substantial, the "common heritage of mankind" in the international
seabed will be an illusion paid lip service by an agreement whose impact is min-
imal--an altogether too real prospect. Mr. Issraelyan, of Russia, stated, "As
misleading as the science fiction fallacy is the prophetic fallacy, which con-
sists in forseeing catastrophic consequences for mankind if the Committee does
not agree in the next day, in the next month, or even in the next General Assem-
bly." This is indicative of the characteristic of intransigence those of the
Soviet bloc are guilty of when their self-interest is involved. Russia, Bulgaria,
Hungary, East Germany, Poland, Rumania, and Czechoslovakia met in April, !972,
and agreed to establish an International Coordinating Center of Maritime Explora-
tion in the Soviet Union. They are planning joint expeditions to select sitesss
for mineral exploration. and exploitation in the Atlantic and Indian Oceans. In
the light of their opposition to common ownership of the international seabed  a
strange stand for purported communists!, it appears the Soviets, too, may well be
preparing for a new gold rush. Japan, whose industry is presently capable of deep
seabed operations, is undoubtedly suffering from internal pressures to do the
same.

The present state of disagreement as to vital elements and functions of
any international seabed regime being as it is, coupled with the mounting pres-
sures from within the world's major developed nations to go ahead with explorat-
ion and exploitation now-both viewed in the context of spiraling demand for new
sources of raw materials--lead this author to the conclusion that the deep sea-
bed will soon be a patchwork of major-nation commercial operations, with the
prospect of benefit to all men growing dimmer as each day passes. Especially
the land-locked countries, whose proposals for representation in any authority
have been largely ignored, may well be lost forever in the crush of capable ex-
ploiters.

Id., at 513.
Id., Note 22.
A/C.L/PV. 1800 pp. 54-55.

ss 'Recent Developments in the Law of the Seas III;
Rev. 608, at 664.
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THE MARINE ENVIRONMENT AND TOXIC SUBSTANCES

 When was the I.ast Time You Had a Good Swordfish Steak?!

Bryan W. Pittman

INTRODUCTION

Im ortance of the Seas

It is little wonder that man has so recklessly pursued a path of bIind de-
struction of the oceans. Having inhabited this planet for thousands of years,
man with all his science and technology has not yet begun to appreciate the im-
portance of his oceans and seas. Although the seas cover over three-fourths of
the earth's surface, man knows more about the moon than he knows about the in-
tricacies of his own water world. There is a dearth of knowledge about the cur-
rents oi the sea, about the minute workings of phytoplankton, the basis of ma-
rine life, or about the intezdependencies of the food webs. This lack of knowl-
edge is not important merely from a scientific or technical standpoint, but con-
cerns man's very survival on his planet. The two most pressing areas of impor-
tance of the seas, center around the seas as a vital food source and as a supplier
and filterer of man's oxygen,

In The Po ulation Bomb, Paul Ehrlich suggests that the population in the
underdeveloped countries will increase by 2.6 billion people in the next thirty
years. With various parts oi the world already facing severe famine, how do we1

expect to feed these new arrivals? The sea has been a traditional supplier of a
great deal of the world's protein need, In fact, it can be noted that "more than
half of the world's population depends solely on fish for a supply of essential
protein." And man has not really begun to realize the vast potential of the
oceans as a food source. With proper management and technology man could insure
himself of a lasting food supply. In The Last Resource, Tony Loftas comments that
"the Atlantic Ocean alone could probably provide the protein equivalent of 20,000
world grain harvests." However, not only has man either not been able to, or not
been willing to, utilize this vital resource, but he is conducting other activities
in such a manner as to damage permanently the life-giving potential of his oceans,

It has been estimated that about seventy percent of the earth's oxygen sup-
ply is produced by the phytoplankton in the oceans. There is no doubt that the

P. Ehrlich, The Population Bomb, 56-57 �968!.
G, Taylor, The Doomsday Book, 109 �970!.
T, Loftas, The Last Resource, 15 �970!.
D, Busch and E. Mears, Ocean Pollution: An Examination of the Problem and A eal

for International Coo eration, 7 San D. L, Rev. 574 �970!. hereinafter cited as
Busch and Mears
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ocean flora and fauna play the fundamental role in the basic oxygen-carbon life
cycle of the world. The ocean plants absorb carbon dioxide from the air and con-
vert it into vital oxygen. These plants also absorb various pollutants from the
air, in essence fil.tering and purifying our air, There is no doubt that if these
life-giving phytoplankton are damaged or destroyed, life as we know it will dras-
tica11y change or vanish,

5

Considering our uncompromising needs for food and air, especially in light
of our increasing population growth and industrial consumption of oxygen, we are
in no position to tinker with the delicate mechanisms of the oceans by continuing
to pour millions of tons of deadly pollutants into our oceans or to delay in seek-
ing solutions to the damage we have already done. E, M. Seabrook Hull writes a
chilling warning, "The ocean is key to the continuation of life as we know it.
It is also the key to survival. The overriding objective of a public ocean pol-
icy therefore, whether national or global must be maintenance of the viability of
the ecosystem--for without this there are no other considerations."

Introduction to the Problem

Billions of years ago when the earth was in its formative years, the seas
began. Over these cons of time life gradually emerged. Through the evolutionary
processes life as we know it today developed. Unknown amounts of time and in-
descernible mechanisms produced our modern marine environment. This environment
like our land environment is acutely affected by sudden changes, but even to a
greater extent.

The objects living in the seas, the marine flora and fauna,
generally speaking, lack the security consciousness and the
capacity for change as shown by organisms living on land--
the comfort and relative constancy of the seas; appropriately
regarded as one of the great feminine symbols, has protected
them. The various parts of themarine ecosystem, moreover,
are closely interlocked, no constituent being able to continue
without the support of the others. The cycle is complete, from
floating plants  phytoplankton! upon which planktonic animals
are nourished and which in turn susrain larger fish, which
upon death are decomposed by bacteria into nutrients required
by the plants. Harm to one link affects the rest of the chain.

For perhaps millions of years man did nothing to disturb this delicate
balance of the marine ecosystem, Of course, man used the ocean as an ultimate
receptacle of his wastes, but only recently has the quantity and quality nf his
wastes been sufficient to imperil the marine biota.

The difference between now and millions of years ago is that
man is adding to the concentrations of these materials, as well
as introducing new materials like chlorinated hydrocarbons, in

E. Hull, Toward Public Polic on the Ocean, Impingement of Man on the Ocean,
656 �971!.

Id. at 657.M. Hardy, International Control of Marine Pollution, 298 �971!.  hereinafter
cited as Hardyl.
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amounts which are significantly altering the chemical compositions
of the marine environment. In a number of cases, the 'significant
amounts' added by man's activities are doubling the natural concen-
trations of marine chemicals and introducing new chemicals in 8
concentrations approaching those of naturally occuring chemicals.

Nobody really knows for sure the effects of man's activities on the marine
environment. Most of the serious polluting has only recently been done and con-
sidering the amount of pollutants now in the earth's realm which have not yet
found their way into the oceans, no one can predict the future of the oceans and
mankind. We do know there are great concentrations of pollutants in the marine
environment, that a great deal more will enter this environment, that considerable
chemical changes can occur. because of these new influences, and that considerable
damage to the oceans has already been perceived. As Jacques Cousteau noted, "We
believe that the damage done to the oceans in the last 20 years is somewhere be-
tween 30 per cent and 50 per cent, which is a frightening figure...." Man has
only recently become aware of the marine pollution problem. It is encouraging
that this awareness has taken place before an eco-catastrophe of global dimensions
occurred. However, man's reaction to the problem over the next decade will decide
the fate af the oceans.

Covera e of the Pa er

This paper will attempt to give an overview of some oi the more serious
problems in the area af' marine pollution, focusing on the impact of toxic sub-
stances on the marine biota. It will not be a technical, scientific environment-
al report, nor a detailed analysis of the legal mechanisms used in the prevention
of pollution. What it will attempt to do is to identify the scope of the problem
as being both national and international in e ffect; to examine several of the ma-
jor pollutants, their sources and effects on the marine environment; to look at
the existing laws, both national and international; and to offer some suggestions
for the amelioration of the problem. It should be noted that throughout the paper
suggestions are made and it should be understood that before being able to take
effective measures to prevent further marine pollution, man first will have to
acquire deeper knowledge about the marine environment and the effect of pollutants
on this environment and then overcome the conflicts of national interests and
achieve an «sprit of international cooperation. The undertaking af and the solu-
tion to this problem is a complicated blend of economic, sociological, technical,
political, and legal factors,

MARINE POLLUTION AND THE TOXIC SUBSTANCE S

National and International in Sco e

At the outset it should be observed that marine pollution is both national
and international in scape. A sovereign's territory does not end where the land
ends. It extends anywhere from the three mile limit which was once a commonly

0. Schachter and D. Server, Marine Pollution Problems and Remedies, 65 Am. J.
Int'L L, 87 �971!. ~hereinafter cited as Schachter and Serwer
L. Teclaff, International Law and Protection of the Oceans from Pollution, 40

Fordham L. Rev. 529 �970!. hereinafter cited as Teclaff,.



accepted territorial sea limit to the two hundred mile claim of the Latin American
nations. In this territorial sea, a sovereign has complete and exclusive juris-
diction over conditions and activities. Therefore, one could say that any pol-
lution within this territorial area is within the exclusive jurisdiction of the
coastal state. Although these areas are small in size when compared with the
vastness of the open seas, it is here that the most critical problems arise,

First it has been the trend for populations to center in coastal areas.
Industries have often located near the mouths of large rivers where they could
more easily dispose of their wastes. Hence, these estuarine, coastal areas have
become extremely polluted. Furthermore, these estuarine areas are the most pro-
ductive areas in the oceans, The great concentrations of marine flora and fauna
coupled with the great amount of pollution combine to make this area perhaps the
most critical. It is estimated that "over one-half of the 4.5 billion pounds of
fishery products harvested annually by the United States fishermen is derived from
animals dependent on clean estuarine waters for their existence during all or part
of their life cycle." Also, seven of the ten most valuable sea species spend
important parts of their lives in estuaries--these being shrimp, salmon, oysters,
crabs, clams, menhaden, and flounders." Already over one million square miles
of shellfish-producing waters in the United States are unsafe because of pollu-1-
tion and more is being added to that total each year.

As will be noted later, much of this pollution of prime marine habitat is
caused by land-based activities such as industrial and domestic waste disposal
into rivers and pesticide applications on land, It is beyond dispute that these
activities should first be deemed to be problems within national jurisdiction and
hence a national problem. Therefore, it is argued that only the agencies of the
government of the offending party should and can take steps to alleviate the prob-
lem. This concept, as we shall see, may be altered to help solve the marine pol-
lution problem, There is also a trend among coastal states to try to extend their
jurisdiction over marine areas to try to protect themselves from other nations'
polluting activities. This trend may be beneficial to some extent but it does
create conflict with major maritime nations claiming freedom of the high seas
which could disrupt international cooperation between nations.

The concern of the previous paragraph was with pollution occurring in the
territory and territorial seas of a sovereign which injures only that sovereign.
However, because of ocean currents and atmosphere conditions that carry pollutants
miles from the source to deposit them in the oceans, because of the movements of
certain species of marine life and because of accidents, pollution causing activi-
ties occurring within a state may and often da harm the marine interest of other
states. Now we enter into the realm of marine pollution as an international prob-
lem. As often as this has happened "no international dispute appears to have13

arisen between two States with regard to damage caused by marine pollution as a
result of the disposal of coastal wastes." One can see how pollution at any
point in any coastal territory can spread to affect other states' interests mak-
ing what would seem at first glance a national problem into an international
problem affecting two states or all the states. At this stage, there appears to
be no answer to this type of pollution problem--one sovereign's land based activ-
ity injuring another sovereign's marine interests. However, as will. later be de-

bausch and Mears at 575.
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veloped there are some emerging concepts which may cover this problem.
Thirdly, there is that class of sovereign activity which is within no na-

tion's jurisdiction, This activity is commonly referred to as ocean dumping.
Traditionally all nations, especially the major maritime nations, have clung to
the concept of the freedom of the high seas. Under this concept states have been
free to use the seas as they wish and assume exclusive jurisdiction over the ac-
tivities of their nationals. However, this right to use the open sea has been
severely abused. Great amounts of highly toxic waste substances have been dump-
ed into the open seas under claim of this freedom. Only recently have coastal
states begun to decry this practice as harming their marine interests. Unfortu-
nately, there have been no effective recourses open to the complaining nations.

One can see the dilemmas which arise, coastal states claiming exclusive
jurisdiction over land-based activities which harm other states leaving the of-
fended state no remedy and states using the high seas as dumping grounds claim-
ing that freedom of the high seas gives them such a right, again leaving an of-
fended state no remedy. A trend has started and hopefully will continue which
sees marine pollution as a global problem. "It is a problem which affects the
health of the oceans in all parts of the world; it affects all countries; both
developed and developing; and all countries contribute to some aspect of the
problem. Some marine problems are local, but many have international implica-
tions. Particularly if the effects of pollution on the living resources of the
seas are considered, very few marine pollution problems can be considered matters
of exclusively local interest." Obviously, some problems such as pesticide and
exhaust controls are totally within the exclusive jurisdiction of a sovereign,
but onc must always remember the potential effects of these activities are inter-
national and the international community must have some voice in these matters.
The hard lines between the concepts of sovereignty with exclusive jurisdiction
and freedom of the high seas must be toned down to achieve international cooper-
ation to solve problems which are at the same time national and international in
scope.

The Pollutants

The Joint IMCO/FAO/UNESCO/WMO Group of Experts on the Scientific Aspects
of Marine Pollution define marine pollution as "introduction by man of substances
into the marine environment resulting in such deleterious effects as harm to liv-
ing resources, hazards to human health, hinderance to marine activities includiny
fishing, impairment of quality for use of seawater and reduction of ameneties."
This paper will focus on three major pollutants: oil; heavy metals, with emphasis
on mercury; and chlorinated hydrocarbons, with emphasis on DDT, Other aspects of
marine pollutants will be noted along with these major offenders. The major
sources and effects of these toxic substances will also be analyzed. In general
it should be kept in mind that pollutants find their way into the sea in three
different ways. First, they end up in the sea because of man's land-based activ-
ities which add pollutants to the water flowing into the sea and to the air that
interacts with the sea. Second, pollutants enter the sea due to man's use of the
surface of the sea in shipping and dumping. Finally, man's exploitation of marine
resources especially on the seabed add a quantity of pollutants to the seas.

15
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Oil pollution of the marine environment is perhaps the most evident and
widely publicized form of pollution. Seemingly every week one can scan the news-
papers and spot an oil spill in Louisiana, a collision between super-tankers in
North Carolina, or a sailor's account of acres of oil laden water thousands of
miles from any land mass. It. is also curious to note that this form of pollu-
tion has attracted by far the greatest amount of international legislation.

17

Recent estimates have put the volume of oil pollution from transport activities
at around one million metric tons per year and a total from all other human

1Bactivities at no less than ten times this amount. There is little doubt that
oil in some form is dispersed throughout the oceans and seas of the world in
amounts and concentrations scientists can only surmise,

Oil pollution occurs as a result of all three of man's activities relating
to his use of the seas. First> as a land-based activity countless amounts of oil
are released into estuarine areas around loading and unloading docks in the major
ports of the world. General sloppiness, lack of proper technique and lack of ade-
quate facilities are the primary reason.s for pollution here, One must also con-
siderr the amount of oil used by industries which is discharged through the rivers
running into the sea and effluent ducts running cut into the sea,

Secondly, as a result of man's navigational and waste disposal uses of the
sea, oil is discharged into the ocean through the cleansing and flushing of bilge
and ballast water used in the super tankers. This international activity is one
of the major aspects of oil pollution which can be easily remedied through tight-
et legislation and surveillance. A great increase in the number of recreational
boating activity is responsible for a great deal of oil pollution in vital estu-
arine areas. Also in this category one finds the most widely publicized form of
oil pollution, accidental spills due to ship collisions. These accidents l.ike

oil slicks and the destruction these wreak on marine life. Finally, one can see
a great deal of oil pollution as a result of the exploitation of oil found be-
neath the seabed.

In assessing the effects of oil pollution upon the marine environment, it
is best to 1ook at the short-term and long-term effects. The short-term ei'fects
on the marine life filter feeders such as clams, oysters, scallops, and mussels

19have been poisoning and direct kills. Fuel oil has been shown to be highly
toxic to the lower forms of marine life and to fish as well. Crude oil can ruin20the taste of valuable food supplies such as oysters and fish. The effect of
oil on sea birds is well known. In the oil slicks created by tanker collisions
thousands upon thousands of sea birds have perished, Recreational and aesthetic
damage are also attributable to oil pollution.

The short-term effects are of course undesirable, but the long-term effects
are far more insidious. The major problem here is lack of knowledge about the
long-term effects. Scientists are aware of the toxic effect of. oil, but they are
unsure as to what this toxic effect may portend for the future. It is surmised
that there could be a food chain build up which could have devastating effects on
the higher forms of marine life. It is suspected that oil may have some carcin.�

21ogenic effects on man. It is known that oil pollution can disrupt som~ food



chains by interfering with the growth of vital links,

In one of the comparatively few specific studies to have been
made, Dr. Paul Galtsoff, a biologist with the United States
Fish and Wildlife Service, found that Nitzschia--the diatom
food of the oyster--refused to grow where there was even a
show of oil on surface water. Edible blue and Dungeness crabs,
however, were starved out even before the oysters. Many species,
such as flatfish, are repelled and retreat from breeding marshes
at the slightest odor of oil. 22
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We have seen the immediate effects of killing mollusks and sea birds, However,
the unknown over-all long-range effects such as the disruption of ecosystems so
as to induce long-term devastation of marine life from mass destruction of juv-
enile forms and of food sources of higher species is a possibility man cannot af-



ford merely to conjecture about.

Increasingly more and more amounts of heavy metals are dumped into the marine
environment each year. Although such metals as mercury, silver, arsenic, cadmium,
chromium, copper, lead, nickel, and zinc occur naturally in the oceans, it is man' s
industrial and agricultural activities which have recently upset the natural bal-
ance of metals in the oceans, It is estimated that the United States alone depos-

24
its nearly six hundred tons of mercury into the environment each year. Man con-
tinues this indiscriminate po11ution with little knowledge of its potential ef-
fects on himself.

As mentioned previously, mercury is found naturally in the environment.
However, man has seized upon this metal for use in industrial processes and in
agricultutal uses, and deposited it as a waste product in marine environments
vastly exceeding normal concentrations. Used in the agricultural community as a
germicide, fungicide, and slimicide, and in the electrical, chemical, and pharma-
ceutical industries, mercury usually winds up in a river from agricultural run-
off, in a bay expelled through industrial waste ducts, and in the ocean as a re-
sult of atmospheric interaction with the ocean. Although highly toxic and lethal,
inorganic mercury has little chance of causing direct environmental harm. However,
through a process discovered in Sweden whereby certain microbial systems in the
bottoms of muds of rivers and bays could convert thought-to-be inert, inorganic
mercury residues into active and dangerous methylmercury, mercury pollution has
not only become a problem, but a very deadly problem. "By a process of biological
magnification only incompletely understood, methylmercury is quickly assimilated
by plants and lower marine life and progressively concentrated as it moves up the
food chain," Were it not for the widely publicized Minimata Bay outbreak of
mercury poisoning, man might still be unaware of the lethal danger lurking on the
bottom of his oceans,

As far as direct danger to the fauna of ecosystems, mercury and the heavy
metals may pose the most direct and lethal threat. Mercury is a "protoplasmic
poison and therefore may be lethal to all forms of living matter." The direct



and long-range effects on the marine biota are at this time unknown. Scientists
do know that marine plants and animals assimilate mercury and other heavy metal
compounds, and passing up the food chain, the concentrations and thus the toxic
effects of these metals are greatly magnified. There is little doubt that at
some of their more sensitive stages of development many marine animals are high-
ly susceptible to mercury's toxic effects. Direct kills due to heavy metal
pollution have been reported in Holland where about one hundred thousand fish
and some of the eulitoral mussel population were destroyed by copper sulfate
poisoning." However, the major damage to the higher marine species, sea birds,
and to man as the u1timate consumer of marine products is in the food-chain con-
centration build-up. Mercury is the only pollutant known to kill man directly.

As early as 1953 symptoms of mercury poisoning were observed in the fish-
ing villages around Minimata Bay in Japan. "Through 1970 one hundred and twenty
one cases of 'Minimata disease' were diagnosed, including forty-six deaths."' "
The villages who lived off the fish and shellfish from Minimate Bay suffered from
symptoms such as "blindness, deafness, uncoordination, and intellectual deterior-
ation." It was discovered that the bay had been contaminated with mercury from
a nearby acetaldehyde plant and that the marine animals had concentrated the pol-
lutant in their tissues. An alerted world soon discovered mercury concentrations
in fish and birds which exceeded safety levels for humans.

In December of 1970, the United States discovered unacceptable amounts of
mercury in commercially prepared swordfish and tuna and ordered them withdrawn
from the market. It is important to note that these fish are deep sea fish hav-
ing little contact with areas near the land. Mercury pollution had reached the

:o,2oceans and become an international problem.' Again it is the unknown not t' he
known that presents the gravest concern.

In the Minimata Bay outbreak twenty-three victims were babies born con-
genitally defective with their parents showing no symptoms of the disease. "
Here is the greatest threat, Scientists don't know the cumulative and chronic
effects on the unborn, the future generations of both marine life and man. !Rat
scientists do know is that somehow "methylmercury crosses the placental 'barrier'
and achieves a 30 per cent higher concentration in fetal blood cells than those
of the mother." Furthermore, the problem is not decreasing. Heavy metals can-irs<

tinue to concentrate in the marine environment as a result of industrialization.
One must always keep in mind that these new concentrations are not replacing old
ones, but are being added to the former ones. The heavy metals do not. decompose
as do many other forms of pollutants. Therefore, mercury deposited in the oceans
today will be there for centuries. Also, added to the problem is that man through
other forms of pollution such as sewage and phosphates has created an upsurge in
the bacteria which change the less dangerous mercury to the highly dangerous
methylmercury. The damage done is irreversible. There is no cure for methyl-ss
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Id. at 221.
'' Id. at 220.

!d. at 223.
"' Id. at 224.
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mercury poisoning. Mercury never decomposes into a totally harmless form and
mercury is literally everywhere, in the ecosystems and in our bodies.

36

Although oil is the most noted pollutant and heavy metals the most lethal
pollutant, yet another class of pollutants is thought to pose the greatest dan-
ger to the marine enviro~ment and man himself. Once thought to be the panacea
of many agricultural pest problems and various worldwide diseases, the chlorin-
ated hydrocarbons have adverse effects that far outweigh their benefits.

"...there is general agreement that the most serious threat to the
marine environment is posed by pesticides, particularly the
chlorinated hydrocarbon insecticides, and their residues.
Pesticides are being used in increasing amounts, and are
inherently dangerous to life. They may be easily transported
to all parts of the globe, are often long-lasting, and are
assimilated into and concentrated in natural food chains
including man' s, As a result of man's use of pesticides,
ecological systems are being upset and certain species are
being rendered extinct, There may be subtle effects on man

s7yet to be discovered.'

There are five major reasons for the alarm over these pesticides, the most
famous of which is DDT, but which also includes DDE, TDE, endrin, aldrin, dieldrin,
heptachlor, chlordane, toxaphene, and lindane. First, these chemicals have a long
half life, some up to fifteen years. Therefore, pesticides in the marine environ-
ment now will remain there, not decomposing to harmless substances, while yet more
pesticides are being added to the environment.

Secondly, pesticidcs have an amazing mobility. "Toxic residues from agri-
cultural areas in Africa have been carried by summer monsoon winds to the Bay of
Bengal and by the Northeast Trades across the Atlantic to the Caribbean Sea. "
Third, these substances are extremely toxic especially to various developmental
stages of important marine species. Fourth, and of greatest import to man, these
substances are fat soluble and tend to be concentrated in ever increasing amounts
as they pass up the food chain. It was found that oysters have amplified "small

3 cI
concentrations of DDT 70,000 times a month." Finally, there seems to be no end
to the use of these substances. Developing countries are continuing their use at
record pace. The United States has gradually reduced its use of DDT from a peak
of one hundred and eighty eight million pounds in the early 1960's. However, the
United States still produces these substances in great quantities for export, Al-
though there is no reliavle information on the amount of DDT in the marine environ-
ment, it is estimated that "one billion pounds of DDT are circulating through the

«4oworld's water and air supply."
Pesticides reach the marine environment in two ways. First, residues from

agricultural run-off wash into rivers leading into oceans. However, the major
cause of marine pollution from pesticides is atmospheric fall-out. One of the
most common methods of application of pesticides is aerial spraying. Much of

Id. at 224-25.

Busch and Mears at S79.

Id. at 581,
3s

Schachter and Sewer at 96.
N. Rogers, The Persistent Problem of Persistent Pesticides, 70 Colum. L. Rev,

I hereinafter cited as Rogers
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these chemicals dispensed in this manner are swept by air currents far fram their
intended place to land in non-target areas, the oceans. Therefore, the sources
of pesticide pollution are intentional land-based activity having a necessary and
legitimate objective. It is important to note these elements as they play a
great role in the difficulties in the solution to the problem of this kind of
marine pollution.

The effects of DDT upon the marine environment can be devastating. Begin-
ning at the bottom of the marine ecosystem with the microscopic phytoplankton
deleterious effects have been noted. It has been shown that photosynthesis in
these organisms at the base of all marine food chains has been impaired by DDT

41pollution. Various insecticides and herbicides can directly kill plankton,
vital food for all sea animals. Crustaceans and mollusks are especially sensi-
tive to DDT pollution, DDT had been shown to harm reproduction, inhibit growth,
and directly kill shrimp and crabs. uWe can be certain that significant mortal-
ities of juvenile crustaceans are increasing in such contaminated areas. Irr Cal-
ifornia the declining production of Dungeness crabs is associated with observed
DDT residues in developing larvae,"

In lab experiments the insecticide tolerance of young shrimp was "measured
in parts per billion instead of the more commonly used standard of parts per mil-
lion," The juvenile stages of oysters are also greatly susceptible to DDT
poisoning with an eighty per cent reduction in growth or reproduction having been

4 C.shown, It should be noted that DDT's direct effects on these lower farms of
marine life are centered on the retardation of growth and lethal toxicity to
juvenile stages.

Scientists have not observed directly harmful effects on the adults af these
speices. However, these adults store the DDT residues having consumed contaminated
lower farms of life passing the DDT residues up the food chain in increasing con-
centrations. The animals at the top of these food chains are suffering the worst
results. Marine fish have been shown to be almost universally contaminated with
pesticide residues. Sea birds have been particularly affected. "Deaths of
bald eagles, common loon, and prergrine falcons... and sea eagles from coastal
localities have been correlated with lethal amounts of DDT in body tissues.
DDT has had an insidious effect upon the reproduction af these sea birds, Brawn
pelican and double-crested cormorants have been unable to reproduce in seriously
contaminated areas because the DDT residue renders the shells in their eggs toa
thin resulting in breakage of the eggs during incubation.

The cumulative effects of DDT residues on man are unknown. Tests have
shown nothing conclusive about DDT's effects on man, however, lab test:s with
animals have shown kidney, liver, and nerve damage. High residues of DDT have
been associated with cancer, hypertension, and liver diseases in man. Does DDT
cause cancer in man? Are there potential birth defects awaiting the unborn caused
by DDT ingestion? These questions are as of yet unanswered. With the millions
of tons of DDT being accumulated yearly in the environment, man can ill afford to

SCEP at 127.

Id. at 129.
R. Carson, Silent Spring, 138 �962!

48usch and Mears at 586.
SCFP at 127.

Id. at 135.

Id, at 129.

Rogers at 578.
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use his world and himself as a guinea pig.
There are countless other pollutants which man dumps and drains into the

marine environment. Radioactive materials, industrial chemicals, domestic wastes,
products from burning fossil fuels, and solid waste materials all combine to pose
a serious threat to marine life. Along with the three major pollutants discussed,
all these pollutants create a problem which man must face and solve if he is to
survive on this planet. At this stage, it appears man is at least aware af the
problem. The following section will show however, that man's existing legal frame-
work, both national and international, is ill-equipped to deal with the marine pol-
lution problem.

THE EXISTING LEGAL FRANEWORK

National Law

As noted earlier, marine pollution is a national and international problem.
With the majority of marine pollution caused as a result af land-based activities
occuring within the exclusive jurisdiction of each individual state, it is natural-
ly incumbent on each state to enact legislation protecting the marine environment.
A goad many of the nations of the world have done so. The United States and the
Scandinavian countries have led the national fight against marine pollution with
bans on the use of pesticides and the enactment of air and water pollution measures.
The United States recently enacted legislation providing for the licensing of dump-
ing of various materials into the ocean, Although these nations have to some ex-
tent provided for marine environmental protection, many other countries, especial.-
ly the underdeveloped countries have not. Lacking the financial ability to under-
take environmental research and monitoring and ta finance clean-up operation, these
countries lag far behind in environmental protection areas. Also, the need to
protect agricultural interests and to protect their populations against disease
has prevented them from banning pesticides. Furthermore, looking with envy upon
the rich industriaLized nations of the world, the poorer nations see no reason ta
restrict their industries by pollution control measures which are expensive and
inhibiting,

The rale of national marine protective legislation cannot be stressed
enough. The crucial grass roots work must take place here, Individual state' s
research must pave the way Co cleansing and protecting the marine biota. Each
state must assume primary responsibility for enforcing pollution regulations
within its territorial limits since each state does exercise exclusive jurisdic-

tion over this area. If the state does not punish the offender, then no other
sanctions are available to prevent further damage. Each state must also take ac-
tion to prevent its nationals from polluting the open seas and other state's ter-
ritory. There is a trend among coastal. states to try to extend their jurisdic-
tion inta the seas beyond their territorial limits. In the enactment of the Arc-
tic Waters Pollution Prevention Act, Canada has attempted to prevent all farms of
marine pollution in the Arctic waters adjacent to its coasts whether the pollution
arises fram shipping activities, land-based activities, or exploration and ex-
ploitation, Basing its claim of jurisdiction on the protective principle, not on
an assertion of sovereignty, Canada saw the protection of its marine resources and
the right to a pollution free environment as natural rights which could be pro-
tected even through the offending activity did nat take place within its jurisdic-
tion,

' L. Legault, The Freedom of the Seas: A License to Pollute?, 21 V. of Toron.to
L.3. 219 �971!. [hereinafter cited as Legault].
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International Law

Although national action is at the foundation of protecting the marine
environment, national action alone will not suffice. Having noted that the prob-
lem is international in scope, a combination of. national and international law
must and is being sought.

However the future development of international law may
provide for the coastal states' special rights and responsi-
bilities with regard to the prevention and control of marine
pollution, the threat to the marine environment as a whole
cannot be met by national action alone. Even in the limited
areas of the sea which are or may be brought under national
jurisdiction for pollution control purposes; international
cooperation will be a vital requirement, and international
law will have to provide some means of ensuring that coastal

so
states discharge their responsibilities.

In looking for international solutions to the marine pollution problem,
one must look first ta customary international law and then to conventions and
treaties. Since realization of the marine pollution problem has been so recent
an event, the principles of customary international law have not fully developed
in this area. There are twa avenues worthy of exploration. The first concerns
the problem of pollution on the high seas. As has been explained, on. the high
seas outside the territorial jurisdiction of any state, a person is free to make
whatever use of the seas his own state will allow and the rules of customary in-
ternational law will allow. The right to dispose of wastes is a right which has
endured far so long that it has become entrenched in customary international l.aw.
However, there is a trend to limit this right to reasonable use of the ocean as
a dumping ground so as not to impair others in the exercise of their rights.
A right to dispose of wastes does not mean a right to pollute and destroy valu-
able marine life used by other nations as food. The problem is one of defini-
tion. !Chat constitutes unreasonable use and what materials are so noxious as ta
constitute unreasonableness? This line of reasoning may cover ocean-based ac-
rivities but there still remains the greater problem of how the internationalBscommunity can reach land-based activities. The Trail Smelter ' and Corfu Chan-
nel " cases may offer same solace in this area. Basing the decisions on the

p4principle sic utere tuo ut non alienum laedas, it was held that an offended
state could take international legal action against noxious activities occur-
ring wholly within another state. It is becoming more accepted that a state has
an international resposibility ta prevent actions occurring within its own terri-
tory from harming the marine environment interests of another state. These two
lines of reasoning in the customary international law area may be of vital use in
the future if allowed to develop in the international tribunals, but far the. pres-
ent, they are generally considered unsatisfactory. It is generally felt that can-
ventions must be relied upon to remedy the marine pollution problem.

Id, at 220.
C See Article 2 of the Geneva Convention on the High Seas �958!
' "3 UNRIAA 1905 �938!.

I.C,J, 4 �949!.
"So use your own as not to injure others,",

"L. Teclaff at 532.
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As of now there are two major areas of international convention on the pro-
tection of the marine environment from toxic substances. The majority of work has
been done in the field of oil pollution. The International Convention for the
Prevention of Pollutio~ of the Sea by Oil in 1954 and amended in 1962 and 1969
set up a zonal-oriented prohibition against the discharge of oil or oi1y substances.
The original limit of fifty miles was extended to one hundred miles by the 1962
amendment, The 1969 amendment removed the zone concept to prohibit discharge of
oil beyond a certain permissible limit in all areas of the sea. Fnforcement of
these laws is by the flag state of the offending ship except that states can take

5/
enforcement action within their territorial seas.

In 1958 the Geneva Convention on the High Seas called on all participating
states to draw up regulations to prevent oil spills and other forms of oil pollu-

5stion, Also included in this convention was a mandate that states cooperate with
international organizations in the prevention of pollution resulting from radio-
active materials and other harmful agents. Finally, in brussels in 1969 two more
conventions relating to intervention by a coastal state on the high seas to prevent
oil pollution and to civil liability for damage resulting from oil pollution were
adopted. However, neither convention is in effect at this time, All of these con-
ventions are bona fide efforts to correct the problem of oil pollution. However,
they are aimed only at oil pollution with the exception of Article 25 of the
Geneva Convention which has been little used. Two major weaknesses besides the
limited applicability to oil pollution problems have been cited. First, they are
remedial and liability oriented instead of being preventive in nature. Secondly,
they are binding only on the contracting parties and then only against their own
nationals. There is a need to have someone other than a potential offender to
administer remedial actions.'

Conspicuous in its absence is any international attempt to regulate the use
of the deadly heavy metals and the hazardous chlorinated hydrocarbons, Conspic-
uous in its absence is any attempt to draw up international pollution standards
concerning any of the toxic substances and their use.

However, several international organizations have been created to research
the marine pollution problem. A program named Long-Term and Fxpanded Program
of Oceanic Exploration and Research was set up to report on the health of the
oceans and to look into a worl.dwide system of monitoring pollution. The Joint
Group of Experts on the Scientific Aspects of Marine Pollution was created to�.. 0
accumulate scientific data on all aspects of marine pollution. ' The Internation-
al Oceanographic Commission was set up for a similar purpose. The Intergovern-
mental Maritime Consultive Organization is responsible for much of the internation-
al legislati.on over oil pollution. Recently concluded was the United Nations Con-
ference on the Human Environment in Stockholm which spoke out against the unregu-
lated use of chlorinated hydrocarbons and heavy metals. Also, a United Nations
environmental agency was created which will be responsible for a worldwide moni-
toring system and research activities. As vital as these monitoring and informa-
tion creating agencies are there are no international environmental regulatory
bodies. All ve have are a haphazard string of national pollution standards and
regulations. No attempt has been made to set up a uniform set of environmental

Done April 11, 1962, 12 U.S.T. 2989, T,I.A.S. 4900, 327 U,N,T.S. 3.
57 Legault at 212,

Done April 29, 1958, 13 V.S.T. 2312, T.I.A,S. 5200.
Legault at 216.
Brown at 239.
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standards backed by an international regulatory body with enforcement powers.
A very recent convention in London hopefully will end the dumping of many

offensive substances in the sea. The Convention of the Dumping of lJastes at Sea;
the convention prohibits the dumping of "high level radioactive waste, biological
and chemical warfare agents, crude oil, some pesticides, and durable plastics,"
plus mercury and cadmium and other substances that do not decompose readily,
Other substances like some of the heavy metals can be dumped only with special
permits. The individual states are charged with "taking all practical steps to
prevent pollution of the sea" by dumping of waste and other hazardous materials
into the sea and they are charged with the enforcement of the anti-dumping meas-

ssures. ' Obvious weaknesses of the convention are the lack of an international
regulatory body to enforce the dumping ban, an escape clause which permits dump-
ing in the case of a national emergency, and the fact that the conventio~ does
not touch upon the major source of marine pollution--pollutants which reach the
sea from land-based activities.

Having established that international cooperation is vital to a solution,
three international bodies must be created. A program centered around an inter-
national coordinating body must first understand the nature of the marine biota
including the effects of ocean and air currents and the interplay of the various
food chains. Secondly> scientists must classify each kind of marine pollutant,
examining its source, its effects on marine life and man, and possible solutions
to each problem. This international body must serve as the nerve center for form-
ulating new knowledge, collecting facts already known, for the evaluation of this
knowledge and for the dissemination of this knowledge to the individual nations.
Based on this knowledge, a second international body must draw up uniform inter-

The New York

New York Times
R2 Editorial on
ber 26, 1972!,

Id.

 New York City!, at 1 and 14, CXXII, No. 41  Nov. 14, 1972!.
Ocean Pollution, The New York Times  New York City!, at 4  Novem-
sec. E, CXXII, No. 41.

Although a start has been made, if man is to conquer the problem of marine
pollution, he has not really yet begun, Even before concrete suggestions can be
made, one must realize that the problem is not exclusively national or exclusive-
ly international in scope, it is both, The squabble over who is going to protect
whose interests must cease. The problem must be faced with unity and decisive-
ness, One cannot let national interest stand in the way of the future of mankind,
but one must always keep in mind that these national interests do exist..

In considering suggestions to the solution of the problem, it is best to
look at short-term and long-term remedies. An overriding consideration is that
a complete prohibition of disposing wastes into the oceans is not contemplated.
It has been shown that the ocean can assimilate vast amounts of waste materials
with no harmful effects, In fact, one must classify this use of the ocean as
one of its natural resources. Therefore, in attempting to solve the marine pol-
lution problem, an optimum balance must be struck in which the ocean can be used
for a waste receptacle without impairing its other values. Of paramount import-
ance to both short-term and long-term remedies is a need for the furtherance of
knowledge about the oceans and the effects of pollutants on the marine environ-
ment,



Lastly and perhaps the focal problem behind the marine pollution problem is the
population explosion. The new mouths to feed, the new bodies to clothe, the new
bodies to house have all combined to place exceedingly great demands on our en-
vironment. If man does not limit his population, the environment-especially the

64 R. Lowry, Toward a Radical View of the Ecolo
350 �971-72! .

Id. at 358.

Crises, I Environmental Affairs,

national standards for nations to follow. This body must have the technological
know how to set up such standards and must be endowed with the power to enforce
compliance with these standards. Thirdly, an agency concerned with monitoring
the marine environment must be set up. 'Marking closely with the other two agen-
cies, this monitoring body could supplement the research function of the first
agency and be the initial. step in the detection and enforcement responsibility of
the second agency.

Once these international bodies have been created specific problems can bc
undertaken. The use of chlorinated hydrocarbons should be greatly curtailed.
Less harmful substitutes must be found to be used in agriculture. Use of the mare
harmful substances would be severely limited to disease prevention uses. Subsi-
dies can be given to the underdeveloped countries agriculturally harmed by the
ban on the use of these pesticides. The international bodies can stimulate the
research needed for the development of substitutes. Secondly, the use of the
toxic heavy metals must be restricted. Unnecessary and indiscriminate use of
these substances must be reduced. By the use of effluent for industry, a good
deal of the damaging effects of these materials can be reduced, Emphasis on the
recovery of those substances already in the environment and the recycling of those
substances must be sought. Better port facilities for the loading and unloading
of ail must be instituted. Strict regulations concerning the discharge of oil
wastes must be implemented. Better methods of cleaning up oil already in the
marine environment must be developed. As one can see all these specific measures
for individual pollutants require additional technological advancements. As stres-
sed before, the need for more research and the gaining of knowledge is crucial be-
fore these individual measures can be taken.

There are three major elements involved in long-term solutions to the marine
pollution problem. First the public must be made more aware of the pressing nature
of the problem, Often the situation in the first place was created by lack of
public education resulting in public apathy, If the people of the world can be
made to see how their very existence is threatened, more pressure will be exerted
on individual governments and the world community at large to begin the task of
cleainig up existing and preventing future marine pollution. Secondly, and con-
nected with this public education suggestion, is a redirection of world thinking.
As brought out by R, P, Lowry what is needed is a "radical view of the ecological
crises." The situation demands new ideas, new ideologies, new solutions. People
will have to stop thinking in traditional terms about property concepts, about
the concept of progress and capitalism, about sociological problems and the allo-
cation of resources.

The situation will continue so long as leaders and citizens
insist upon minimizing confrontations, avoiding radical change,
and eschewing inconvenience to prevailing life styles, Only a
willingness to develop radical perspectives will lead us to65
raise the correct questions and seek appropriate answers.



marine environment-is in danger of complete befoulment. Steps must be taken to
prevent the population from reaching the point where the environment is irre-
versibly damaged.

Conclusion

Paul Ehrlich wrote "The end of the ocean came late in the summer of 1979,
and it came even more rapidly than biologists had expected. There had been signs
for a decade...." Me are now witnessing these signs in the massive fish kills,
in the decline in sea bird populations, in the oyster beds being declared unsafe,
in the paralyzed limbs of Minimata Bay children, The remedial actions taken by
the individual states are beginning to have a beneficial effect. The United Na-
tions Conference on the Human Environment and the recent Convention on the I!ump-
ing of Mastes at Sea are encouraging signs of international cooperation required
for the eventual solution of the problem. However, man has only begun what is
an uphill struggle for his very existence.

The costs will be high: the advancement in standard of living
 creation of wastes! must cease and the philosophy of economic
gain through increased per capita consumption will have to be
eliminated. Not to live compatibly with this living organism e7
earth is not to live at all, the oceans are our last frontier,

Campbell and blade at: 269.
D. Hood and C. P, McRoy, Uses of the Ocean, Impingement of Man on the Ocean,

695 �971!.
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THE DISPOSAL OF RADIOACTIVE WASTES INTO THE SEA;

SOME INTERNATIONAL LEGAL CONSIDERATIONS

Geoffrey Alan Planer

The development and increasing use of nuclear energy for the generation oi
electric power, and the expanding applications of radioisotopes in research, in-
dustry and medicine, are unavoidably associated with the production of growing
amounts of unwanted by-products in the form of complex mixtures of radioactive
elements, These elements are formed during the fission process, and are appro-
priately referred to as "fission products," Whether the nuclear reaction takes
place under controlled conditions in a power reactor or explosively in an atom
bomb, the fission products remain. Most fission products are solids, some are
gases, but they all have one common characteristic, radioactivity,  i.e. they1
have the property of ejecting from their nuclei charged particles,! In eject-
ing such particles, the nuclei change their identity and become isotopes of dif-
ferent elements, which may or may not be radioactive. The rate at which the
charged particles are emitted from the radioactive nuclei, thus causing this
change known as "decay," is governed by the natural law of "half-life," which
is of profound significance in considering waste disposal methods and schedules,

Both alpha and beta particles as well as gamma rays can penetrate matter,
and in doing so, they ionize the material through which they pass; that is, they
knock some of the orbital electrons from the atoms of the material and leave
them electrically charged instead of neutral. The ability of these radiations3

1 The more common of these are high-speed electrons called beta particles and
helium nuclei called alpha particles, both of which are usually accompanied by
emission of electromagnetic radiation of very short wave length known as gamma-
rays,

which I gleaned most of my introductory explanation of the nature of radioactiv-
ity, explain the "half-life" principle as follows: "The half-life value of a
radioactive substance is the period of time taken for the activity to decay to
half its original value, i.e, for half the atoms originally present to decay.
This may vary from a fraction of a second to millions of years, according to the
element and the isotopes," K. Saddington and S. L. Templeton, Dis osal of Radio-
active Waste, 2 �959!, I.hereinafter cited as Saddington!,
"Alpha particles ionise heavily as they pass through matter, but are not very

penetrating and may be stopped by a thick sheet of paper. Beta particles ionise
less heavily than alpha particles and are considerably more penetrating, requiring
a few tenths of an inch of aluminum to stop them. Gamma-rays, finally, ionise
very little and are exceedingly penetrating; in fact they are never completely
stopped, though a sufficient thickness of lead can reduce their intensity to an
immeasurably small value." Id.
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to affect the atoms of the matter through which they pass applies to living mat-
ter, including human tissue, which is damaged in the process. It is for this
reason that the fission products present a serious problem in terms of their safe
disposal, This problem is further compounded by the fact that any material which
can conceivably become contaminated, even slightly by exposure to radiation, must
also be treated as radioactive and must be disposed of as such.

For example, nuclear energy using plants generate a wide range of trash
such as broken glassware, used filters, building rubble, dismantled pipework and
gloveboxes, test rigs and combustibles such as paper, wood, fabrics and plastics.
Added to these is the accumulated refuse from the growing use of radioisot opes in
industry and medicine, which though only mildly contaminated if at all, must be
regarded as radioactive for purposes of disposal. The amount of these and other
wastes is now piling up in significant quantities in many countries; and it can-
not be dismissed in the cursory fashion in which we treat conventional industrial
and municipal wastes, for it must be remembered that the one main difference be-
tween radioactive and conventional waste is that whatever one does to the former,
one merely transforms the radioactivity from one physical or chemical form to
another. The radioactivity cannot be destroyed by outside influences but diminish-
es at its own pace regardless of what is done to it.

The most important consideration in the treatment of such waste is prevent-
ing its return to man either directly through contact or indirectly through con-
tamination of the food and water supplies, The earth's environment, of course,
contains a small background level of radiation and is capable of absorbing an
even greater amount of radioactive material which if diluted and dispersed in the
air or the oceans may be reduced to a harmless level. But even with this nat:ural
self-cleansing capability  and taking into account the half-life phenomenon .rhich
leads to the ultimate dissipation of the radiation property of radioactive sttb-
st.ances!, the build-up of fission-products and other waste by-products of our
nuclear age has far outstripped nature's ability to absorb them, so man must pro-
vide for the treatment and disposal of these wastes with a view toward providing
for his own safety on earth.In their presentation before the International Atomic Energy Agency  IAEA!,
F, N. Browder and P. J. Parsons discussed the basic problems concerning radio-
active waste control and disposal:

It must be controlled strictly to ensure that all

C.In Chapter 2 of their book Saddington and Templeton describe the various bio-
logical effects of the different radiations upon human tissues, from the immedi-
ate and readily observable "burn" damage to the more latent aspects such as the
production of cancerous tissue and alteration of genetic characteristics.
Ffforts of the scientific community, especially the work of the International

Congress of Radiology �953! and that of the International Commission of Radiol-
ogy Protection �954!, have led to the adoption of certain agreed-upon standards
for the maximum permissible concentrations for the so-called "standard-man."
These maximum levels represent the values which are judged, in light of present
knowledge, not to be harmful to the individual, Saddington and Templeton give a
thorough yet readable presentation of the ICRP standards, which evaluate t.he ef-
fects of such factors as the particular type of decay of the element; the physi-
cal half-life, the effects on the various organs and tissues of the human body,
and the maximum permissible concentrations in air and water. These ICRP standards
are generally recognized as authoritative by the international scientific commun-
ity.
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of it can be accounted for and that none of it can

escape inadvertently and so cause a hazard to the
neighboring population. This is not to say that no
radioactive wastes can be released to the environ-

ment, but rather that the amounts released must
cause no hazard to man or his resources and that the

radioactive fraction can be absorbed into the environ-

ment without danger. Thus in the management of radio-
active wastes, safety is of primary and paramount im-
portance, but economy is a very close second consider-
ation. Given a stated production of wastes, only a
certain fraction of this can be released to the en-
vironment and the remainder has to be treated in such
a way that the radioactivity is concentrated and
immobilized into comparatively small volumes from
where it cannot escape. Thereafter it has to be
stored for a long time until most of the radioac-
tivity has decayed,...

The economic pressure to increase releases and
to treat as little of the waste as possible has to
be countered by safety considerations which auto-
matically limit the quantities that can be disposed
of safely. Ideally, the maximum safety to the pop-
ulation is gained by releasing no radioactivity and
retaining 100K, but since this is a physical impos-
sibility, safety considerations follow the general
guideline that as little as possible should be re-
leased compatible with other necessary operating

'O
criteria.

F. N. Browder and P. J. Parsons, Control of Ra
L, for a Developing World, 5 Legal Series 231  
der j.

Nuclear
ed as Brow-
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In considering methods of dealing with radioactive wastes, there are two
main philosophies which can be applied, The first is to "concentrate and contain"
the gas, liquid or solid waste in such a way that it is at all times under com-
plete control. An example of this is the evaporation of highly active liquid so-
lutions to a small bulk and storage in permanent containers, either as a liquor
or a resin. The second philosophy is to "dilute and disperse" the radioactive
waste in the environment by such methods as controlled discharges directly into
rivers which themselves ultimately discharge into the sea.

Though in a few countries, such as the U.S.S.R. and to a more limited de-
gree the U,S.A,, this can be accomplished by sealing containers of the waste in
deep, isolated mine shafts and other earthen graves, for the majority of atomic
energy users, the problem is not se easily solved. In most  especially European!
states a combination of geography, geology and population distribution make
ground disposal extremely difficult or costly. For them, the capacity of the sea
as an environment for the disposal of some types of radioactive wastes has been
attractive for many years. Its vast area offers favorable possibilities; the
ocean depths provide isolation and its enormous volume ensures dilution. Despite
the increasing popularity of the sea as an international outlet for radioactive



wastes, regulations and control at the international level are minimal. The Gen-
eva Convention on the High Seas contains only a brief and general statement  Art-
icle 25! with regard to radioactive pollution, which exhorts each state to take
into account relevant international standards in preventing pollution of the seas

7from the dumping of radioactive waste. Though only implicitly concerned with
radiocative pollution, the 1963 Test Ban Treaty is another important international
control since nuclear tests have to date been the largest cause of radioactivity
in the sea. In addition, there exists the Brussels Convention of 1962 on the
Liability of Operations of Nuclear Ships, which, while not directly concerned
with waste disposal methods or standards, is relevant in that the deterrent lia-
bility system it establishes for nuclear ship operators in the event of nuclear
damage further stimulates the safest possible operation of nuclear ships whose
flag states sign the Convention, Thus with the lack of any detailed international
agreement setting forth standards with reference to the dumping of radioactive
wastes into the high seas, the matter is left largely in the hands of the individ-
ual states who use the seas for disposal. Those of the United Kingdom and the
United States are perhaps as strict as any existent,ll

As a minimum, it could be argued that any state, or operator licensed by it,
whose waste disposal methods were so unreasonable and unsafe, as judged by the
standards of the scientific community, notably the International Commission on
Radiological Protection  ICRP! and the IAEA, as to endanger the reasonable uses
of the seas made by other states would be guilty of violating the freedom af the
seas enjoyed by the international community in general. Harm to life or property
resulting from the wrongful activity might then ~ive rise to an international
liability on the part of non-complying state s!. This notion is not dissimilar

Geneva Convention on the High Seas, April 29, 1958 � September 30, 1962, 13 U.S.T,
2312, T.I,A.S. No. 5200.
International Co-operation in Problems Related to the Oceans, IAEA Progress Report

 May 28, 1970 para, 31! UN Doc. E/4911. It should be noted that neither France nor
China are members of this treaty.
C- Brussels Convention on Liability of Operators of Nuclear Ships, May 25, 1962,
This may be found in Joint Atomic Energy Committee Selected Materials on Atomic
Ener Indemnit Le islation 302 �965!. t hereinafter cited as Joint Atomic En-
e rgy Comm

See tha Atomic Energy Act, 1946; Radioactive Substances Acts, 1948 and 1960;
Atomic Energy Authority Act, 1954; Radioactive; and Nuclear Installa tions Act, 1965.

United States controls exist on both the federal and the state levels. In addi-
tion to the Atomic Energy Act of 1954 there are numerous Atomic Energy Commission
standards and regulations, a collection of which can be found in National. Research
Council, Radioactive Waste Dis osal into Atlantic and Gulf Coastal Waters: A Re-
port N.R.C. Pub. No. 655 �959!. For treatment of the existing state laws, see
Stason, Estep and Pierce, Atoms and the Law �959!.

International Law of the Sea, 852-868 �969!.
Query: Could this international responsibility of states inter se be extended

to allow an individual, whether national or alien, injured by a state's disposal
of radioactive wastes to recover from a respondent state? The notion of freedom
from radioactive pollution  which causes sterility and mutation among humans! as
a basic human right might not be as far-fetched as it appears at first blush.
Such a concept finds support in the hypothesis espoused by Jessup in his Modern
Law of Nations �948! and his Res onsibilit of States for In'uries to Individ-
uals, 46 Colum. L. Rev. 903 �946!, that individuals have certain basic human.
rights enforceable in international law. Admittedly, however, this concept of state
responsibility and individual rights in the area of atomic pollution is somewhat
ethereal and may therefore be confined to the shadows of international. legal theory
for at least the near future.
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to the basic thrust of the 1960 Paris Convention on Third Party Liability as
1~ I

supplemented by the 1963 Paris Convention, which is restricted in its applica-
tion to Europe, and the world-wide Vienna Convention of 1963. Both treaties

14

define nuclear damage very broadly, and would therefore cover any damage due to
nuclear waste disposal; and both contain similar provisions regarding absolute
liability of operators, location of suits brought, time limits for instigating
suits, maximum monetary limit:s of liability, and insurance responsibilities of
operators.

It should be noted here that both the Paris and Vienna Convention apply to
nuclear installations and storage areas wherever situated within a state, Thus
their regulations and limitations are presumably applicable at least as to the
contracting states' disposals of radioactive wastes into their national. and intrz-
national rivers. But there are, in addition, general principles of internationaL
law which could arguably be applied to all states universally in cases of poll»-
tion of rivers by nuclear waste. One such general principle, as set forth by Op-
penheim, speaks particularly to a state's use of its national rivers: "A state,
in spite of its territorial supremacy, is not allowed to alter the natural. con-
ditions of its own territory to the disadvantage of the natural conditions of  he
territory of a neighboring state." ' A similar statement adopted by the U.N.
Economic Commission for E»rope in 1961 might be morc appropriately directed
toward a state's use of international rivers: "... in accordance with establish<..d
principles of customary international law no state should pass-on its waters to
its neighboring states in such a polluted condition Lhat this water would serious-
ly damage the interest of its neighboring states."

In conjunction with the above mentioned general limitation, there have
also been suggestions t.hat riparian states may have thc obligation to co-operate
in cleaning such pollution as might already exist, and the responsibility for
being held liable internationally if they do not engage in effective abatement
activities, These isstles, plus the relate.d ones of fairly apportioning abatemcnc
costs among coriparians and of establishing international bodies with the power
of administering and enforcing water quality standards for international drainage

lvbasins, have been under study by such groups as the ECE, the International Law
Association and the IAEA.  A portion of the IAEA report, which typifies the1a 1-

Paris Convention on Third Party Liability in the Field of Nuclear Energy, July
29, 1960 � April 1, 1963 in Joint Atomic Energy Comm. at 255,
14 Vienna Convention on Minimum International Standards Regarding Civil Liability
for Nuclear Damage, May 22, 1963, in Joint Atomic Energy Comm. at 312.
15 L. Oppenheim, International Law: A Treatise, 1 Peace 290 �955! .
16 Economic Commission for Europe Conference on Water Pollution Problems in Europe,
E//ECE//501, 7  March, 1961!. For a concise statement on the general principles of
international law in regard to riparian rights see Dept. of State Memo, April '.1,
1958, by L. Griffin, an Le ral As ects of the Use of S stems of International
Waters, S, Doc. No. 118, 85th Cong., 2d Sess, �958!; Deal ing particularly with
pollution problems, see Whiteman, International Law 1040-1050 �964!; Lester,
River Pollution in International Law, 57 Am. J, Intl. L. 828 �963!.

Economic Commission for Europe, Tentative Su I estions for the Establishment tlf
International River Pollution Control Bodies in~Euro e Annex ,III, E/ECE/340, 1 � 3
 March 6, 1959! .
le Helsinki Conference of the International Law Association Final Re ort of the Com-
mittee on the Uses of the Waters of International Rivers �966!.

Report of an Ad hoc Panel of Experts Dis osal of Radioactive Wastes into Fresh
Water, 10 IAEA Safety Series 33-36 �969!,
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suggestions of fered by the three groups, is reprinted in Appendix I of ehis paper. !
Having briefly discussed the problems presented by the ever-increasing

build-up of radioactive wastes and having noted the limited nature and scope of
current regulations and disposal methods, it is clear that much legislation must
be enacted within the near future to insure the protection of man and his environ-
ment.

As it happens, the IAEA is working on a radioactive waste disposal treaty,
and the Agency, as well as those of its members who practice disposal into the
sea, will surely be influenced by the recommendations of an IAEA Ad hoc Panel
which issued a report on this matter several years ago, The panel recommended20

against the release into the sea of highly radioaceive wastes, but suggested that
under controlled conditions wastes of low and intermediate activity could be depos-
ited into the sea at designated disposal sites, using ICRP and IAEA standards.

Forthcoming legislation in the area of radioactive waste disposal may em-21phasize either national or international control. Browder and Parsons predict
that future action will continue along its current line of national regulations,
with the. co-operation of some international monitoring agency to observe all dis-
posals and their effects and make suggestions for future disposals based on the
collected data. They suggest that since the control of the use of radioactive
materials is usually vested in the central government of a country, ehe discharge
of radioactive wastes should be in that government's hands also. The two experts,
however, favor placing control of the waste disposal program in an existing de-
partment of public health, calling upon the Atomic Energy Authority only for ad-
vice and services when needed. The authors stress the point that it is essential
that public confidence be generated and maintained, particularly on matters of
environmental safety, Thus, attempts to relax any initially over-restrictive reg-
ulations  most initial regulations, because of the limited knowledge concerning
sea-currents, marine-life migration, etc.> tend to be overly conservative! would
meet with a more congenial popular reaction if brought about under the auspices
of a public health service or conservation board rather than the Atomic Energy
Authority, whose immediate interest in the relaxing of such restrictions makes its
opinions inherently suspect.

A second suggestion is that whoever formulates the regulations should set
disposal limits for each site individually instead of enacting blanket regulations
governing all disposal sites. Browder and Parsons note that, "The use of concen-
tration limits without regard to local conditions has led to the more restrictive
forms of legislation that are now being regretted in some countries since they im-
pose an operational and economic burden that hinders the growth of nuclear opera-

2ations. In addition, the authors suggest that such local regulations should be
flexible containing as few figures as possible. They reason that scientific opinion
on what is acceptable and what is not is subject not only to argument but also to
change. And legislation, though likewise subject to change, always tends to do so
slowly, especially where technical data and issues are involved.

Contrasting Browder and Parson's "national control" view, is the opinion of
Dr. D, W, Bowett, President of Queens College, Cambridge, supporting international
regulation and control, Bowett believes that if states set their own disposal

20 The recommendations of the Ad hoc Panel on Radioactive Waste Dis osal into the
Sea, 5 IAEA Safety Series 77-79 �961! are reprinted in Appendix II. The recom-
mendations and resolutions of such groups often take on the force of law when con-
cerned states habitually put the proposals into practice, even in the absence of
binding treaty obligations.
?1

Browder at 231-239.

Id. at 26.D. W. Bowett, Nuclear and Thermal Wasee Pollution; Some Le al Considerations,
Water Pollution as a World Problem, 22-27 �971!.
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regulations, there is the risk that some states may fall short of the standards
objectively required by the international community and there is also the risk
that the cumulative ef feet of the disposal activities of several states may create
a hazard of which they may be completely unaware. Bowett notes that the IMCO Con-
ference to be held in l973 on marine pollution has the express aim of preparing
international conventions, This, maintains Bowett, will be the most opportune
time for some international program to be initiated; and while leaving the tech-
nical aspects of the regulations to the scientific community, Bowett views certain
general provisions of any proposed Convention as essential, First, such a Con-
vention should cover the high seas, territorial waters and hopefully even nation-
al waters which ultimately flow into the sea. It should be noted here that Bowett
would have this general Convention deal with international rivers or inland water-
ways like the Great Lakes, which, he feels, could be better handled by agreements
between the coriparians.

Secondly, the author stresses the need for a system of continual monitor-
ing, which will necessitate the creation of some international scientific inspec-
torate. This international agency would have several functions. One of these
would be to analyze and assess all of the monitored data; another to deal with the
more political question of reviewing state policies and programs. Bowett notes
that international organizations "exert a great deal of pressure on states through
a process of 'confrontation' in which states are confronted by evidence of non-
compliance and required to defend their conduct. This seems exactly the kind of
process best suited to the problem of securing compliance with agreed standards
on pollution."

A third function of the international organization would be to settle any
disputes arising from radioactive pollution. Such disputes would depend upon
highly scientific and technical proofs which would require an expert body quite
different from, say, the ICJ, The basic problem here, of course, is to get states
to place themselves under the compulsory jurisdiction of the international body.

Yet another function of the agency would be a quasi-legislative one. Once
the basic Convention is drafted, it might contain broad agreements in principle
leaving the details of specific regulations t'e.g. packaging methods, types of
containers suitable for use, etc.! for final decision by the agency, Also, as
time passes and the need for supplementary Protocols or new Conventions becomes
apparent, the organization would be instrumental in an advisory and reference ca-
pacity and as a convenient forum for initial discussions and drafting sessions.

The ultimate question posed by Bowett is "which international agency ought
to assume these various functions of research monitoring, political and scientific
review initiating new or supplementary legislation, and possibly disputes settle-
ment?" There have been several proposals for the creation of a new International�bs

Environment Agency ' which would deal with all of the problems of marine pollution
and environmental protection, and such proposals are appealing for obvious reasons
of international co-operation, economy of effort, and control, and political esteem.

Id. at 25,

Id. at 26.
2E The United Nations Secretariat's Com arative Table of Draft Treaties For the Law
of the Sea contains proposals for the formation of the International Ocean Space
Institution which would, among other duties, function as international environ-
ment agency. See generally, Com arative Table of Draft Treaties, U.N. Doc. A/AC.
138/L.IO.
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Bowett himslef feels that suck a proposal is over ambitious. He would favor some
sort of joint agency set-up among GESAMP, IMCO, FAO, UNESCO, WMO, and IAEA which
would have a quasi-autonomous status but would be ultimately responsible to all
of the organizations. But even this alternative suggestion, though circumventing
many internaLional problems of an organizational-administrative nature, may it-
self find it difficult to overcome the initial inertia of the status quo in in-
ternational law.

More probably international atomic waste disposal reguLations will emerge
gradually from the varied sources of traditional international law: the nego-
tiation of bilateral and multilateral treaties; the development of customs evolv-
ing from the behavior and national law of states; the passage of resolutions and
declarations by international agencies such as the IAEA; the statement of author-
itative views by scientific and Legal experts; and international adjudication of
claims. Given the modern history of the slow development of international law,
there is only a slight possibility that these different sources will evolve and
coalesce into any sophisticated and flexible international program until the
world community is shocked  perhaps by threat of some imminent peril! into real-
izing the scope and degree of the problem and the urgency for international ac-
tion.

APPENDIX I

IAEA Ad koc Panel Report on, Dis osal of Radioactive Wastes into Fresh
Water, IAEA Safety Series No. 10, 1963, pp. 34-35.

The problem of disposal of radioactive wastes into international fresh
waters could be solved by the countries affected by the disposal in one of the
following ways;

 a! The establishment of a bilateral or multilateral convention based on
the principle that the water passing from one country into another should meet
certain specific quality criteria. The task of implementing the convention could
be approached either by the states themselves directly, or through a commission
set up for the purpose.

 b! The establishment of special bodies for particular drainage basins by
bilateral or multilateral conventions possibly consisting of representatives of
all the countries concerned which would meet from time to time to lay down condi-
tions governing the discharge of wastes into the international fresh waters by
each of these countries. This method would be different from the one proposed
under  a! in the sense that whereas  a! envisages a static convention,  b! envis-
ages a dynamic convention which would enable the countries concerned to consider
each fresh proposal for waste disposal in the light of the conditions already ex-
isting and suggest suitable measures for ensuring radiation safety to the popula-
tion concerned, The problem of the decisions thus reached could be appraoched in
two ways. In the first, the body or bodies constituted to formulate t' he bilateral
or multilateral agreements from time to time could be purely advisory, the actual
ratification and implementation of the formulas being left to the governments con-
cerned. Alternatively, these bodies could be empowered not only to arrive at
mutually agreed upon disposal criteria, but also to take such control, administra-
tive and enforcement measures as may be necessary to implement the agreement. The
creation of such bodies with full executive powers to make and implement decisions
which bind participating states and their nationals would involve the assignment
of some degree of state authority. It is, however, the opinion of this panel that
in view of the rapidly expanding atomic energy programmes in various countries of
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APPENDIX II

Recommendations of the Ad hoc Panel on Radioactive Waste Dis osal into the

Sea, IAEA Safety Series No. 5, L96l, pp. 77-79.

The following recommendations are made:

At present, the release into the sea of highly-radioactive wastes from ir-
radiated fuel cannot be recommended as an operational practice.
Wastes of low, and intermediate activity may safely be disposed of into the
sea under controlled and specified conditions.
The most recent Recommendations of the International Commission on Radio-

logical Protection should be used as a guide for the assessment of the safe-
ty of proposed radioactive-waste disposal into the sea.
Only waste-disposal methods should be considered which limit the radiation
dose to that which involves a risk which is not unacceptable to the individ-
ual and the population at large, The interpretation is made that one twenty-
fifth of the genetic dose to the population as a whole, arising from the
peaceful uses of nuclear energy, should be allocated to radiation received
from marine sources beyond national control.
All radioactive wastes disposed of into the sea, with the exception of those
incidental to the operation of nuclear-powered ships, should be released into
designated disposal sites in conformity with conditions specified for the
particular site.
Release of radioactive wastes from nuclear-powered ships should be made in
such a way that there is no resultant limitation on man's harvest of products
fram the sea.
Each waste-disposal site should be designated by a responsible national or
international authority. This authority should set out conditions of dis-
posal for the site adequate to ensure that no unacceptable degree of hazard
to man arises. It should provide for any necessary monitoring of the area
to verify that safe conditions are maintained, and should collect all neces-
sary records of disposals to maintain an adequate knowledge of the state of
the disposal site.
All authorities setting up disposal sites in the sea should provide to a
suitable international authority, information necessary to maintain an ade-
quate register of radioactive waste disposal into the sea.
The International Atomic Energy Agency  IAEA! should maintain this register
and should receive:
 a! Notice of the licensing requirements of all sea-disposal areas set up

by national authorities or by international bodies according to agree-
ment by the national authorities, This information should be supplied
to the Agency a sufficient time prior to the establishment of any dis-
posal site, to permit transmission ta interested parties and the receipt
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the world, such bodies for particular water systems would provide a satisfactory
solution to the problem oi radioactive-waste disposal into international fresh
waters.

Since the chemical balance of a fresh-water system will affect its capacity
to accept radioactive wastes, the terms of reference of any such bodies must be
broadened to include the general problem of pollution of international fresh waters
by the discharge of inorganic and organic material in addition to radioactive
wastes.



of any pertinent comments or representations.
 b! Annual reports on the state of such sites, including any change in

licensing conditions and information as to the quantity and general
nature of disposals in the past year. An itemized report is not neces-
sary, but an estimate of the total activity, and the nature of the more
hazardous single disposals, regarding packaging, content, and maximum
activity, should be included'

 c! The monitoring programme and all relevant scientific findings.
�0! The IAEA should provide for any necessary standardization of monitoring

techniques.
�1! Radioactive wastes disposed of. from nuclear-powered ships should be entered

in a record maintained on the ship and available for inspection by port
authorities. A suitable abstract of the record should be transmitted an-
nually to the authority of the country of the ship's registration for for-
warding to the Inter-governmental Maritime Consultative Organization  IMCO!
which should work out, jointly with the AIEA, an effective registration and
compilation of radioactive-waste disposals from nuclear-powered ships.

�2! All disposals from ships in harbours and national waters should be in con-
formity with conditions laid down by the local authority, In international
waters disposals should be in conformity with conditions specified in the
licensing of the vessel or provided by the appropriate international author-
ity, whichever is more restrictive.

�3! The IAEA, in collaboration with other international organizations concerned,
should at appropriate intervals review the problems connected with radio-
active-waste disposal into the sea.
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THE LAW OF MARITIME OIL SPILLS

John Pendergrass

Consider the following fact situation. A new modern "supertanker",
heavily laden with a cargo of crude oil, is rapidly proceeding to its desti-
nation. Suddenly an intense storm arises and the tanker is tragically run
aground on jagged rocks. The rocks rip giant holes in the oil tanks as the
waves and the tide eliminate any possibility of rescuers Thousands of gallons
of crude oil ooze from the tanks and form an oil slick of five square miles.
Buoyed by coastal tides the slick relentlessly surges toward the shore as the
coastal inhabitants helplessly watch. Miles and miles of beaches are turned
black as thousands of gulls and fish are caught in the thick and musky mixture.
The slick is so massive that detergents and straw seemed to add to the damage
instead of aiding the clean-up. Planes earring napalm, powdered magnesium, and
other incendiary weapons have little success in setting the floating slick afire.
Floating booms and other methods of physical collection are difficult because
of high seas. For ten more days, the oil is released as the stricken tanker re-
mains stranded in international waters. The abandonment of the wreck by the
owners and the indecision of governmental authorities compound the confusion
and damage. Finally planes of one of the damaged nations succeed in partially
sinking the tanker and stopping the discharge of oil. Lnfortunately it is a
case of too little, too late. National claims amount to sixteen million dollars,
while estimates of private damage run as high as two billion dol]ars. Further
confusion is added to the disaster when one considers that the ship was owned
by a subsidiary of an American corporation, that the ship was registered in Lib-
eria, that the ship was manned by an Italian crew, that the ship was chartered
for a single voyage by a British corporation, that the salvage contract was a-
warded to a Dutch Company, and that the ship remained in international waters.
At first glance one rright expect this situation to appear in a best-selling nova 1
or possibly on the final exam of your favorite law professor. Unfortunately,
this is not the case. The situation is the real story of the tanker T~orre Can-
yon which wrecked off the English coast in ffarch, 1967. Hopefully the ~Iorre
~Can on will serve as a living example that such sea disaster can occur.

Needless to say, this paper is concerned with the problem of oil pollution.
Nore specifically, it deals with oil discharges from ships. The paper consists
of three parts � the first is an examination of the problem itself, the second
is an examination of existing laws, and the third an attempt to find solutions to
the problem of oil pollution.

THE PROBLEM

Oil pollution is a global problem, which calls for an international solution.
As the countries of the world become increasingly more developed, the demands for
energy are constantly expanding. In the present state of world technology, oil is
the principle source of energy. As a result of the irregular distributions of oil
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deposits, massive shipping has been required to transport the oil to industrial
nations from the relatively undeveloped countries that contain the richest de-
posits of oil. Recent figures indicate that about 600 billion gallons of oil
are produced per year. About sixty per cent of this amount is moved at sea, or
about 360 billion gallons. Added importance is given to these figures when one
considers that oil constitutes about sixty per cent of all goods transported at
sea . All of this 360 billion gallons is loaded and unloaded, and nearly all of
it passes through restricted shipping lanes at least once.

The increased demand for oil has greatly influenced the method of shipping
and the size of tankers. If one looks at the tankers of the post-World War II
era, one finds that very few oil tankers exceeded twenty thousand deadweight tons,
As a result of the unsettled Middle East situation, the use of the Suez Canal is
continually in doubt. Shipping companies soon found that they could more easily
supply the world's energy needs by using Larger tankers. This was true even
though the tankers would almost always have to sail around Africa to get to their
destination. Each new tanker exceeded its predecessor as a class of "super tan-
kers," weighing more than 100,000 deadweight tons, was formed. The T~orre 0~an on,
at 117,000 deadweight tons, was a member of this class. The construction cost of
even larger tankers increases only slightly over the cost of present tankers.
Oil imported from the Persian Gulf � the site thought most likely to be the major
supplier of foreign crude in the coming years � costs $9.93 per ton in trans-
portation costs when shipped in conventional ships. That cost drops to $7.27 per
ton in the supertankers." The Japanese, with their great technical advances and
energy needs, are now constructing tankers of 500,000 tons. Not to be outdone,
the British have proposed a ship of 1,000,000 deadweight tons.s Apparently the
flritish have not learned from the T~orre ~Can on experience. The purpose ot this
historical exercise in the deveLopment of tankers should be obvious. As the size
of t' he tankers increase, the capacity to damage as in the T~orre ~Can on's situation.
is tremendously increased. The new "super" supertankers would also cause addition"
al problems in shipping practices, These will be discussed later.

Since the March, 1967 T~orre ~tan on disaster, there has not been another
involving "super tankers" dimensions. Yet, the waters of our oceans and seas are
turning steadily darker from more and more oil. There are various estimates on
the amount of annual oil discharge at sea. Dr. Max Blumer of the Woods Hole
Oceanographic Institution estimates that 0. I/, of all oil moved at sea is spilled,
or about 360 million gaLLons. Not included in this figure are the discharges
from accidents in the extraction of oil from the sea floor, the sloppy use of
fuel oil by ships at sea, or the oil introduced into the ocean by sewage wastes.4
The most recent figure on total annual oil pollution is 100,000,000 tons.'

The worst offender is the shipping industry. Basically ships discharge
oil in four ways. These are bilge pumping, deballasting, tank flushing, and leaks
from accidents. The first activities are not as spectacular as tanker leaks, but
their comulative effect is probably more damaging. These three activities involve
willful conduct and thus could be prevented by strongly enforced international
laws. Bilge pumping is the removal of the oily waste from engine room bilges.

Coan, Oil Pollution, Sierra Club Bulletin  March, 1971! . I'hereinafter cited as
Coan I

Offshore ~Su er orr s D~red to ~Hei Meet ~Ever Crisis, Durham Morning Herald
 Durham, North Carolina!, November 27, 1972 at lA. t hereinafter cited as Offshore,
Durham Morning Herald!.
a Coan at 1.

4 Id ~
s~Policin the D~merusNewsweek,, November 27, 1972, at 97s4. [beret fates exited as
~Policin
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Deballasting occurs after empty fuel or cargo tanks have been filled with salt
water ballast on return voyages. When approaching ports through heavy seas,
captains are reluctant to lose stability by pumping out ballast until the shel-
tered waters  and valuable beaches! of the port are close at hand.s The ballast-
pumping problem is common to dry-cargo vessels and tankers alike, although more
acute with the latter since they often travel empty to loading ports. Tank
flushing is simply washing out the residue of the old oil cargo to make clean
tanks for new cargo. Some ports have facilities far this activity, but in many
cases they are inadequate or non-existent.

As stated earLier, no new tanker leakage has exceeded the disastrous
damage of the T~orre ~Gan on. This does not mean that the potential for such
a disaster is not still there. There are presently 4,000 tankers carrying ail
cargo around the world. A sudden storm, an inner explosion, a collision., or
some other negligent act could send thousands of gallons into the oceans. In
the month previous to the date of this paper, this author noted no less than
three ship collisions. Perhaps the most important for the purposes of this paper
was the collision of two ships off Cape Hatteras, North Carolina. The United
States Coast Guard estimates that 20,000 gallons of oil were discharged by the
calLision. The oil control expert at the Coast Guard Station in Portsmouth,
Virginia, indicated that the oil broke off in countless patches and scattered in
many directions. To his knowledge, there were no reports of slicks reaching the
coast as most of the oit was carried out past the Gulf Stream. Attempts ta har-
vest the oil proved unsuccessful as the two ships remained together and drifted
many miles. On the question of liability, there is evidence to show that possibly
both parties were negligent. The difficulty of finding fault is the major res-
son for the lengthy investigative process and an impartant factor in considering
what should be the proper basis for Liability. Recent spills off the coast of
Florida have forced that state to pass strict oil pollution laws. These laws
are presently being tested for their constitutionality in the United States Supreme
Court and are discussed more fully, infra. Oil Leakages, despite the absence of
a willful state of mind, need to be subject ta strictly enforced international
laws .

Written figures and press reports often fail to dramatize the adverse
effects of oil pollution. Until recently, most laymen and responsible officials
were simply not aware of the deteriorating condition of the world's oceans.
Most of us were laboring under the false concept that our oceans were sa massive
that they could absorb an unlimited amount af waste. Not too many years aga, the
oceans could handle the waste. At present rates of discharge, the oceans cannot
keep up. Thor Heyerdal, on his trip across the Atlantic Ocean during the summer
of l970, also reported this ocean-wide pollution." "Clots of oil are polluting
the midstream current of the Atlantic Ocean from horizon to horizon .... During
the 27 days of sailing sa far, oil lamps in varying quantities have been observed
uninterruptedly every day .... It is entirely possible that the pollution area
spans the entire ocean, from the coast of Africa to the coast of tropical America."
Each gallon spilled in the ocean depletes the oxygen in 400,000 gallons of sea
water, thus decimating all fish life in the area.s The magnitude of the problem
becomes apparent when this figure is multiplied by hundreds of thousands of gallons
of discharge oil.

Oil pollution results in varried damage. The tarnishing of beaches and
recreation areas is probably the most notorious effect of oil pollution. Any
attempt to place dollar figures on such damages does not accurately measure the

sgwan, international and National A~roaches to Gil pollution Res onsibilit
An ~Emer in ~Re ime for a Global Problem, 50 Gre. L. Rev. 506, 509 �971!
~ Coan at
s~Policin at 74.
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injury to man's esthetic values. It should be noted, however, that clean-up of
damaged beach areas is expensive, and never seems to be totally effective. Inevi-
tably thousands of marine birds are killed, especially species which live in close
association with the sea surface. Auks, a surface dwelling species, have been
reduced in the English Channel from 100,000 in 1908 to 200 following the 1967
~Torre ~Can on incident.s From a monetary viewpoint, the commerical shelt-fishing
industry is heavily struck by the effects of oil pollution. Most species of shell
fish and crabs are not directly killed by oiL, but they become so contaminated by
the taste of oil that they lose their commercial value. Unfortunately these shell-
fish seem to pass their contamination on to succeeding crops and thus ruin their
value for many years. Studies indicate that ocean fishing has not as yet suffered
extensive damage from oil pollution. Since half of the world's catch of fish comes
from el per cent of the ocean's surface, it is obvious that a large spill in a
strategic fishing area could have a disastrous effect.io One of the least noted
biologicaL effects of oil pollution is the effect on algae and other microscopic
organisms. These tiny organisms are a vital part of the food chain of fish and
their d isappearance would cause unfavorable consequences in the fish population.

How can we fight oil poLLution? All possible alternate methods of oper-
ation should be considered. There are at least three. First the nations of the
world could reduce their energy demands. This possibility is quickly eliminated
by considering the present expansive state of the world's economy and the fact
that the problem of oil discharge would still exist. The second possibility would
be to find a replacement for oil as the major source of the world's energy. In-
evitably the world's supply of oil will be exhausted and a new source of energy
must be found, At the present time such a replacement does not exist and other
solutions must be pursued. A third possibility is to seek new domestic resources
of oil instead of having to ship oil halfway around the world. In the United
States, this solution is appealing to many people. The domestic oil producers
of the United States form a rich and powerful lobby which argues that the United
States should not place itself in a position of having to rely on foreign oil to
supply its vast energy. Unfortunately, the United States domestic oil resources
appear to be limited Largely to Alaskan reserves and offshore exploration. Un-
fortunately, as offshore oil exploration becomes increasingly important, the oceans
must face oil pollution from a different source. Blow-outs, such as the one that
occurred off the coast of Santa Barbara, California, are potentially dangerous
due to their proximity to shore. Shifts in the ocean floor also may result in
oil discharges.

As deep-drilling techniques improve, exploration will be extended to depths
of 10,000 feet or more and into areas outside of territorial waters' The expan-
sion of drilling into international waters wiLl be the subject of international
agreements and controls. At this date, oil from offshore drilling is of minor
importance when compared to international shipments of oil. The replacement of
foreign oil shipments with offshore reserves does not remove the threat of oil
pollution.

EXISTING AGREEMENTS AND TREATIES

Considering the present state of oil pollution and energy needs, legal

s Coan at 1.
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concepts and arrangements appear to offer the best immediate relief from the prob-
lem of oil discharge. A legal solution may emerge from existing pollution agree-
ments is in order.

Following the T~orre ~Can on disaster, the United Nations' Inter-Governmen-
tal Itaritime Consultative Organization  IMCO! convened and prepared two treaties
to deal with T~orre ~Can on situations. The 1969 Convention in Intervention on
the High Seas in Cases of Oil Pollution Casualties would eliminate the confusion
and indecision of the T~orre ~Can on . The Convention would pemnit governments to
take the measures necessary to prevent, mitigate, or eliminate "a grave and eminent
danger" of such pollution if "major harmful consequences" could otherwise follow.
Since it is apparent Ly unclear under existing international law what rights a
nation has to act against a foreign vessel on the high seas, this Convention is
a needed clarif ication that will allow nations to move rapidly against oil pollu-
tion. ' The only difficulty with this convention is the possible conflict of
interpreting the terms "grave and eminent danger" and "major harmful consequences."
The terms should be broadly interpreted so as to permit immediate and effective
action in any given situation.

The second treaty concerns the more delicate question of civil liability
for oil pollution damage. Most parties agreed that the pollution risks of mari-
time oil transport should be borne by the tanker and oil industries profiting
from the shipment of oil. rather than innocent parties, their governments, or the
environment. The difficult question is what should be the maximum limit of civil
liability. The 1969 International Convention on Civil Liability for Oil Pollution
Damage became a compromise between France, Germany, The Republic of China, the
United States, the United Kingdom, and eleven other signatory nations'

The convention applies to all seagoing vessels which carry crude oil as
a cargo. The fact that the ship is registered in, or the owner is a citizen of,
a noncontracting state makes no difference as to the owner's liability if the
Convention otherwise appLies and suit is brought in the courts of a contracting
state. Under the convention government agencies, as well as individuals and en-
tities in the private sector, may present claims.~~ The nat.ionality of claimants
is not material, but the Convention applies only to pollution damage suffered
within the territory or territorial waters of a contracting state and to remedial
measures designed "to prevent or minimize such damage." Recoverable losses are
determined by the "pollution damages" which is defined as losses or damages out-
side the ship carrying oil caused by contamination resulting from the escape or
discharge of oiL.~4

After much discussion, the representatives chose absolute liability with
certain defenses as the scheme for establishing responsibility and the owner as
the entity on whom such liability is placed. Defenses to strict liability are
acts of God, war, and third parties. To this author these defenses appear too
broad and allow escape routes from liability. The principle behind strict lia-
bility is that the costs of unavoidable accidents should be borne directly by
that. enterprise and not by individuals or the governments suffering damage. The
possibility of insurance and remedial suits against third parties support the
strict Liability concept.

~~ Hearings on Testimony by Coan Before the Sierra Club Subcomm. on Ocean and
International Environment, 3  Nay 20, 1971!. thereinafter cited as Hearings bv
Coan Before the Sierra Club].
~ zCiviL Liabilit Convention, 9 International Legal Materials 45. thereinafter
cited as Civil Liabilit 1.
~a Id. at 47.

~~Id. at 46.
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As stated earlier, the limit of liability was a ma jor point of compromise
in the Convention. As a result the extremely low limit, $134 per adjusted net ton
or $14 million, whichever is less, is the major failure of the Convention.~s No
limitation applies if the incident results from the "actual fault or privity" of
the owner. The term "actual fault or privity" of the owner may cause problems of
interpretation.

Applying the Civil Liability Convention to the Terre C~an on will show the
inadequacy of the $134 per ton figure. Liability would have been limited to about
$8 million when the British and French governments alone originally had claims
totalling 616 milLion . The T~orre ~Can on experience does not adequately indicate
the possibility c5f damage from supertankers now being constructed. When the con-
vention's nations met again in 1971, the United States delegation to the nego-
tiations on the supplemental treaty stated that a $30 million limit would be in-
adequate to compensate fully victims of a major oil pollution incident. Various
figures have been suggested for the limit of liability. The United States has
proposed a figure of 1 billion francs �7 million dollars!.~s The Center for Law
and Social Policy has suggested the figure of 100 million dollars.~~ The Sierra
Club is not sure that limits on amount of liability should be retained. s Nany
environmentalist s were upset when the United States Delegation to the Convention.
included two non-governmental members of the oil industry who might seek a lower
limit on the total liability.~- A hundred million dollars would seem to be an
adequate figure, but it is doubtful that the insurance industry could cover such
amount. It must also be remembered that the signatory nations must accept the
figure and such acceptance is considerably in doubt. A supplemental provision
of the convention establishes a procedure to ensure that every owner of a ship
registered in a contracting state and carrying more than 2,000 tons of bulk oil
as cargo shall be responsible to meet his potential liability. This can be achieved
by insurance, 'oank guarantee, or similar devices to insure a source of assets be-
yond the reach of general creditors. o

Jurisdiction under the convention on civil liability allows an action based
on pollution damage to be brought in the courts of the contracting states where
damage has been sustained or preventative measures undertaken. Direct actions may
be brought against the insurer or other person providing financial security for
the owner ' s liability. Reasonable notice must be given to the defendant although
personal, in-state service is not required. The rights created by the Civil Lia-
bility Convention have a limitations period of three years from the date of damage
and in no event longer than six years from the date of the first of a series of
occurrences comprising a single incident.~j.

With the exception of the amount of liability, these conventions provide a
firm working base. Like all conventions, these are certain limitations. Ihe
treaty does not go into effect until sufficient ratification by the governments
of the contracting parties. Furthermore, the provisions of the conventions do
not effect nations not parties thereto. Although many of the sixteen signing
nations are heavy oil producers and shippers, most nations are still not party to

~s Hearings by Coan Before the Sierra Club at 4.
~s Letter from Richard Frank to John Pendergrass, September 28, 1971. Richard
Frank is a Fellow of the Center for Law and Social Policy. t hereinafter cited
as Letter from R. Frank, September 28, 1971].

Id
~s Letter from Julia N. Hillis to John Pendergrass, August 9, 1971. Julia N.
Hillis is a member of the Sierra Club.
~s Letter from R, Frank, September 24, 1971.

Civil ~Liabilit at 52.
» Id. at 55.
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the convention. The confusion over territorial water and contiguous zones is
another part of international law which may impart uncertainty to these treaty
provisions.

Another concern about the international oil pollution treaty is fear that.
if ratified by the United States it may abrogate stronger features of domestic
law. Inconsistent provisions of federal and state law would be pre-empted by this
convention. While a uniform, international system of liability is highly de-
sirable in principle, a convention pre-empt ing domestic law should provide at
least as much protection to our government and citizens as would our own law.'
A comparison of the United States 1970 Water Quality Improvement Act and the
1969 Convention on Civil Liability for Oil Pollution Damage shows differences,
as expected, in the area of Limitations of liability. Under the Convention, the
amount must be spread around among all claimants, and all further rights are ex-
tinguished. The Water Quality Improvement Act's Limits, though monetarily sim-
ilar  $100 per gross ton or 14 million!, apply only to United States Government
clean-up costs, and private and other claims are not foreclosed or limited by
this act.a With the full amount available to the Government, private parites
are free to pursue other remedies. An international treaty with more adequate
levels of compensation could remove this possible conflict.

As indicated earlier, the State of Florida is presently facing a similiar
situation with respect to the 1970 Water Quality Improvement Act. Serious oil
spills endangered the valuable Florida beaches and forced the legislature to pass
new laws. The result was Florida's Oil Spill Prevention and Pollution Control
Act of 1970.'- Enacted shortly after the Federal Act, the Florida law filled
several gaps Left by the Federal Act. The basic areas of conflict between the
two laws are: �! the absolute liability of the shipowner. �! the restricted
right of the shipowner to limit personal liability for negligently caused damages,
and the scope of that right with respect to insurers and securities, and �! the
question of whether a state may exclude from its harbors and waters a vessel whose
owner does not post security against possible oil spills.-"s Although the Act was
originally effective as of March 15, 1971,~s a court order was issued on March 19,
1971, temporily restraining its enforcement. An appeal has now reached the Supreme
Court, and the constitutional question of whether a state may move beyond the 1970
Water Quality improvement Act and general maritime law is soon to be decided. Re-
gardless of the outcome in the Supreme Court, the Florida law should help the
environment. As a result of the Supreme Court Case, the Congress should be put
on notice of the existing gaps in the federal act and thus should try to fill the
gaps by amending the Act and exercising federal control along the lines of the
state act.a~

lf international agreements succeed in remedying the T~orre ~Can on situ-
ation, the problem of willful discharges  bilge pumping, deballasting, and tank
flushing! remains to be settled. The willfulness of the discharge indicates that
the problem is preventable if the appropriate laws are enforced, Previous attempts
to solve this problem have failed because of lack of enforcement ~ The 1954 London
International Convention for the Prevention of Pollution of the Sea by Oil is the
first attempt to limit oil discharges. The basic provision of the convention was
to prohibit the discharge of oil within fifty miles of the coast.  This limit
was generally extended to a hundred miles by 1962 Amendments.! Although oil water
reporting devices were required on all ships and record books were to be maintained

ss Hearings by Coan Before the Sierra Club at 6.
ssId. at 6.
s~Fla. Ann. Laws. 3t' 376 �971-72!. t hereinafter cited as Fla. Ann. Laws 8'376].
asMcCoy, Oil ~Sill and pollution Control: The Conflict Between State and Mari
time Law, 40 Geo. Wash. L. Rev. 105 �972!.

F la. Ann. Laws. 0276.
s7 Id. at 122.
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to account for oil discharges, the convention failed to achieve beneficial results.
The simple explanat ion was that enforcement was left to the flag states and that
penalties against a violator could be no more than a fine of $2,500.~s Let us
consider the position of the ship captain who needs to discharge some waste as he
prepares to enter port. He has two alternatives. First, he can proceed to port
and use shore facilities to discharge the waste. Upon arrival he finds that. the
facilities are non-existent or grossly inadequate. Delays often occur. He may
or may not be required to pay a substantial fee for use of the port facilities.
On the other hand, the captain may release the oily waste in the ocean waters
just outside the port. Chances are the waste will soon be lost among the waste
of other ships, thus making it an impossible task ta decide which ship discharged
what waste. The only nation which can enfarce the convention is the flag nation
which may be half way around the world and which may simply turn its head. Even
if the captain is caught, the maximum fine which may be imposed on the captain is
$2,500. This fine would probably be not much more than the charge for use of
the port waste facilities. Obviously the captain would take the second alterna-
tive and thus end up polluting the oceans.

The 1954 Convention has additional. shortcomings. The provisions a J low
exceptions for discharges made to protect the ship or cargo, to save life, and
to get rid of tank-settlement. As formulated, these exceptions were probably
justified, but in practical effect the exceptions could easily become unjusti-
fied escapes from liability. Another shortcoming, of the convention is that it
allows unlimited freedom to discharge outside the 100-mile limit . Unlimited
dumping in this area would eventually adversely effect marine food chains. As
a result of this shortcoming, the 1969 Amendments to the 1954 Oil Pollution Con-
vention sought to extend the general ban on deliberate discharge to all areas of
the Sea. Since proper enforcement is still Lacking, these amendments appear to
be only window dressing.

As of November, 1972, new hope has arisen for the oceans and our environ-
ment. The hope comes from a new London Convention which seeks to limit the prac-
tice of dumping waste materiaL at sea. After 15 days of tough bargaining by 250
delegates from 79 signatory countries and 12 observing nations, a new convention
treaty emerged. The basic thrust of the treaty is to ban the dumping of <>iL,
mercury and cadmium compounds or highly radioactive wastes into the ocean. The
signatory nations have pledged themselves "to take all practical steps to prevent
the pollution of the sea by the dumping of waste and other material that >.s lia-
ble to create hazards to human health, to harm living resources and marino life,
to damage amenities or to interfere with other legitimate uses of the sea,"""-
The treaty has been applauded by Russel E. Train, President Nixon's advis<>r on
environmental quality. Mr. Train states "the agreement is a historic step toward
the control of global poLLut>.on and the United States will continue to lend its
full support to efforts at international cooperation to protect the envir<>nment."
Other delegates called the convention a step in the right direction. This author
believes the optimism af the delegates may be justified. First, the 79 signatories
in the recent convention composed far larger number of participants than previous
conventions and as a result more of the world has taken the pledge. In fact, the
only major power unrepresented at the Landon Convention was China. A sec<>nd rea-
son for hope is the intangible spirit of the convention. Despite many differences
of opinion, the delegates seem to have an attitude that our environment has suffered
enough and that it is time for the nations of the world to come together nnd pro-
tect it. From a negative point of view, the agreement may have weaknesses. First

~sHearings by Coan Before the Sierra Club at 10.
s Editorial, Durham Morning Hearald,  Durham, North Carolina!, November 18, 1972,
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there is an escape clause which allows the bans on dumping to be disregarded in
"an emergency". This provision is still an improvement over former conventions
since it requires consultation with other nations particularly affected before
the dumping is carried out. A second uncertainty of the convention is that the
operational details, including creation of an international governing body and
agreement on enforcement procedures, remain to be worked out. They will be de-
cided next year after the convention takes effect upon ratification by the signa-
tory nations. If truly effective enforcement procedures are implemented, this
convention will indeed be an "historic step" toward the control of global poll-
ution. If not, our oceans will continue to grow darker.

Before leaving the area of existing agreements, there are two pieces of
recent United States legislation that should be mentioned. Although they were
not specially enacted to deal with the problem of oil pollution, the National
Environmental Policy Act and the Mater Quality Act which was passed just prior
to the November elections may have a surprising effect in the fight against oil
pollution. The Mater Quality Act provides stiff penalties for discharges within
the navigable wat;ers of the Lnited States. Since the term "navigable waters"
includes the territoria 1 waters, this act should apply to oil discharges within
this area and act as a strong deterrent to such discharges. This act also estab-
lishes the federal government as the major governing agency over clean-up pro-
cedures. The National Environmental Policy Act, commonly referred to as NEPA,
became law on January 1, 1970. NEPA is the initial formulation of national goa Ls
for the environment. The proceduraL core of NEPA is the requirement that all
federal agencies must. prepare environmental impact statements on all matters which
might adversely effect the environment. In its two year history, NEPA has been
an increasingly effective tool for environmentalists who seek to prohibit the
construction of dams and other damaging projects. A new suit filed by three en-
vironmenta I groups against the Commerce Department may at tack the const ruction
of the enormous new supertankers in relation to environmental impact statements.
The suit seeks to block federal subsidies for supertanker construction, at least
until the Commerce Department studies the environmental impact of the big vessels.
It is doubtful that such suits under NEPA will actually be able to stop the con-
structionn of supertankers, but they will bring attention to the problem and force
the industry to employ ecologically sound methods in the construct ion of such ships.

IMPROVEMENT S

In suggesting possible improvements for the solution of oil discharges, I
think it appropriate to begin with a suggestion that the world re-examine its del-
icate environmental balance. The beginnings of this spirit were present at the
London Conference. Oil free oceans should be a concern of all whether producer,
shipper, or consumer. A Letter from the American Petroleum Institute agreed with
this basic contention.

In its most simplified form, our position can be summarized
as follows' we recognize that the control of pollution on
the high seas is a subject of legitimate interest in the
internat ional arena. We further agree that some form of
regulation is necessary to control pollution of this nature.
But we are not at all certain what form these regulations
should take, nor under whose auspices they should be formulated.
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From this statement of the Petroleum Institute and the nature of the
problem, it is obvious that no solution to oil discharges would be effective
unless it were truly international. As the most international and prestigious
of world organizations, the United Nations would appear to offer the best possi-
bility of enforcement. Despite failures in the areas of international politics,
the United Nations has often been a center of cooperation in technical and eco-
nomic areas. With the recent admission of Communist China, the United Nations
has become a truly international organization which already has a sizable staff
of technical people necessary to enforce international agreements. A strong
governing board chosen from the members of the United Nations could be an effec"
tive enforcer of oil discharge agreements.

As frequently indicated throughout this paper, no treaty can be effective
without proper enforcement. Proper enforcement can occur when it becomes less
expensive to obey the treaty provisions than to violate them. Willful violators
will be stopped by st iff penalties and better detection procedures. Trying to
put specific figures on fines and penalties is a difficult task. Probably the
best idea is to set a high maximum fine  $25,00! and then let the governing
board assess according to the seriousness of the violation. Detection of will-
ful discharges has always been a problem. A governing board under the United
Nations should have greater resources for the detection of violations. A future
help in this area could come from efforts to develop reliable methods of "finger-
printing" oil as a way of enforcing laws against ocean oil spills. c When the
techniques are perfected, scientists say that some international agency might be
formed to supply samples of every oil shipment and keep fingerprinting data . This
could make it possible to match fingerprints in a spill with those on file, and
thus determined the source of the pollution for purposes of legal prosecution.
The basis for the fingerprinting of oil is that petroleum from different regions
has detectably different chemical composition as a result of different geological
environments. Fortunately these minute chemical differences seem to persist in
recognizable form even after the oil has been exposed to water, weathering, and
other forms of degradation for several months.

As a practical matter, wastes from vessels must be discharged somewheres
Accelerated international efforts to provide the world's ports with adequate
facilities for the reception of these wastes should be an immediate goal. Supple-
mental international standards should establish design, equipment, and operational
requirements for ships which would facilitate proper retention of wastes on board
and obviate any "practical" necessity for their discharge at sea. Improvements
in the handling of ~Terre C~an on situations are not. as easily advanced. the ma-
jor concern is that the damaged parties have a full recovery. An increase in the
amount of total liability to a hundred million dollars should cover this concern.
Other improvements should deal with the prevention of such major accidental spills
from large tankers. Some of the savings made by larger ships should be used for
safer designs and constructions. International standards on vessel design, con-
struction, equipment, and standards of maneuverability should be set. As the
ships become larger, it is essential that there is regulation of navigational
safety, such as mandatory sea lanes.

The giant tankers are heading our way whether we want them or not ~ As
indicated earlier, the potential for disastrous accidents is not the only en-
vironmental problem caused by the supertankers. The new tankers are so big that
they require water depths of a hundred feet, which is about fifty feet more than
most eastern United States harbors accomodate. This means that one of several
measures must be taken. One is that the harbors be deeply dredged, which is an

Article by Wilford, The New York Times,  New York!, April 4, 1971 at 60 '
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extremely expensive process. A second alternative would be to pipe the oil into
port facilities while the ships remain outside the harbor. The possibility for
accidents and discharges multiply in the crowded condition of a major harbor. A
new suggestion by the maritime administration has called for the construction of
two new floating superports.s~ Located outside Delaware Bay and of f the Louisiana
Coast, these two ports would receive all oil imports for the East and Gulf Coast.
This plan, if adequate boom and other physical safeguards were present, might
provide the answer to the supertankers' docking problem. If safeguards are lack-
ing, it would be inequitable to endanger these areas by the possibility of massive
spills. This problem requires immediate study and governmental attention, With-
out better information, the superport idea appears to be the best ecological al-
ternative.

CONCLUSION

Oil discharges are an international problem which require an international
solution. Although present international agreements are not ideal, they would be
more effective if there were proper enforcement. Enforcement should be the duty
of a truly international body that has broad resources. Although remedial agree-
ments are still needed, the thrust of future oil pollution "legislation" should
be on prevention of oil spills. With effective preventive "legislation", our
oceans and coasts will not have to suffer and oil spills may become past history.
The ~terre t~an on disaster, as past history, may have been a blessing in digoise
in that it alerted the world's population to the need of effectively preventing
future spills.
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LEGAL ACTION TO CURB POLLUTION

OF THE SEA

Keith Hennessee

Roll on, thou deep and dark blue Ocean--roll!
Ten thousand fleets sweep over thee in vain;
Man marks the earth with ruin--his control
Stops with the shore; upon the watery plain
The wrecks are all thy deed, nor doth remain
A shadow of man's ravage, save his own,
When, for a moment, like a drop of rain,
He sinks into thy depths with bubbling groan,
Without a grave, unknelled, uncoffined, and unknown.

1

It is incredible that in the one hundred and sixty odd years that have
passed since Byron wrote the lines quoted above, man has come to the point where
he worries not about his power to master the ocean, but to keep it alive; the
oceans of the world are now filled with the dhadows of mens' ravages and pessi-
mistic scientists are now predicting that if pollution should continue at the
present rate, the world may be in serious danger from a shortage of oxygen with-
in the next one hundred years. This paper will attempt to survey the general
problem of pollution of the sea in a legal context in order to get a good idea
of the challenge necessary anti-pollution measures present to international law,

Pollution of the sea is not merely a concern of environmentalists; despite
the fact that pollution is sometimes referred to as the classic example of an ex-

3ternal diseconomy, it is a serious problem for a number of industries, among
them, fishing, tourism, recreation, and shipbuilding. An interesting example is
that of a chemical company that developed an epoxy paint for the bottoms of ships
which could be applied underwater, representing an enormous potential saving in
dry-docking costs for maintenance. The firm successfully tested the product and
put it on the market, but it was then discovered that the high concentration of
pollutant phosphates in the waters off the Florida coast caused the paint to peel

4off within a short time after application. And this is not to mention the in-
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jiiry tn tho gi neural public's aesthetic sensibilities and loss of recreational
pleasure that results from I ouled beaches and floating oil slicks.

SCOPE OF THE PROB1.E101

I,ocus of the Polluting Act

A factor of prime importance is the locus of the polluting act, and it is
important to distinguish this locus from the locus at which it is possible to ap-
ply preventive measures, 8ecause all rivers eventually find their way to the
sea, most of the pollutants dumped in the internal waters of a state get there as
well; and what began as a local problem, becomes a state problem, becomes a na-
tional problem, and finally an international problem. A similar analysis applies
to polluting acts occurring in the territorial waters of a nation, in the contig-
uous zone, and on the high seas.

Types of Pollution

In considering legal aetio~ to curb pollution, it is important to take
note of the various types of pollution, Oil is perhaps the most serious prob-
lem and it may come from a variety of sources. First, there are the gigantic
tankers, some of which now carry up to five hundred thousand tons of crude oil;
pollution may result from wrecks, such as that of che ~Terre ~0an on in 1967,
from dumping, or from accidental spillage when a valve is left open. Secondly,
serious pollution of the sea may result from of fshore oil drilling operations,
such as happened in Santa Barbara, California, Third, it is normal practice on
seagoing ships to fill empty fllel tanks with sea water as ballast and then to
discharge the water back into the sea when it is no longer needed, carrying with
it large quantities of residue oil left in the tanks. Fourth, substantial amounts
of oil find their t~ay into the bilges of a ship; when the bilges are pumped out,
this oil is discharged into the sea. Fifth, aircraft often discharge excess7

fuel over the sea as a safety precaution prior to landing. Some states, such as
View Jersey, have dumped their garbage at sea as a means of disposal. Sewage is
regularly discharged into rivers and bays and contributes more to the massive
load of pollution which the ocean is expected to swallow. Radioactive was tes
ar e normally dumped at sea. All types of ships, from the bay fisherman's dinghy
to the giant passenger liners use the ocean and the bays and rivers which flow
into it as their convenient disposal for all types of waste or sewage which they
may produce. Finally, there is the serious matter of what to do with obsolete
munitions such as nerve gas, The only solution chTTs far has been to throw it ili
the ocean  preferably the deep part! and hope nothing happens to it. And lest
one should be tempteci to i orget it, there is the matter of thermal pollution which
may cause unpredictable, and certainly harmful, alterations in the ecoIogical
balance of the sea, '

Identity of the Polluter

'I'his plethora o1 possible sources of pollution make the problem of stop-

Newsweek, Apr. 10, 1967, at 51.
''Ncw York 'i'imes  New York City!, Feb. 2, 1969, p. 54, at col. 2,
Nanda, The Terre~ C~an on 1!feaster: Some Ic~al i~ha acts, 44 Den. L. 3. 400 f19677 .
Id. at 402-04.
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ping it an almost impossible one, But further complicating the picture is the
question of the identity of the responsible actor. It may be a government, or
governments, of a nation or nations; it may be an individual; or it may be a
national or multi-national corporation. These are significant considerations in

9
formulating a legal approach to the problem.

POSSIBLE TYPES OF ACTION

Having considered the scope of the problem, the analysis turns now to the
possible types of legal action available and the difficulties that will be en-
countered. The most frequently used approach to curb pollution is the penal
statute. In. the United States this approach is embodied in the Oil Pollution
Act of 1961, This act provides penalties for the discharge of oil by ships of10

American registry in the contiguous zones and territorial waters and for the dis-
charge of oil by any ship within American territorial waters, The Mater Pollu-

11tion Act of 1972 stiffens these penalties to a maximum fine of $50,000 per of-
12fense. The Oil Pollution Act af 1961 was the enacting legislation for the In-

ternational Convention for the Prevention of Pollution of the Sea by Oil, I.ondon,
1954.

In the United Kingdom, discharges of oil are prohibited by all ships with-
in the territorial and inland waters by the Oil in Navigable Maters Act of 1955.

14
C

Its provisions are similar to the United States Oil Pollution Act of 1961. ' The
Continental Shelf Act of 1964 provides penalties in the form of fines for thels

discharge or escape of oil into the sea as a result of operations to explore or
exploit the seas resources in disignated areas. This Act also covers pipelines,

I/
and fines may range up to S 1,000.

An extremely broad provision is that of Finland, perhaps because of the
18

consciousness of the Firms as a fishing people. Their Act provides penalties
for the discharge of waste or any other substance which causes harmful pollution
of the sea, or of the Finnish territorial waters, or those of any other nation,
The Act applies ta all vessels within Finnish territory and ta all Finnish ves-
sels wherever they may be and to all exploratory or exploitative activities on
the Finnish continental shelf.

It is interesting to note that the United Kingdom places responsibility
19for enforcement of the penalties in the Board of Trade, whereas the 1972 Act af

the United States places responsibility for enforcement in the Environmental Pro-
eatection Agency. A consistent complaint among American environmentalists has

Id. at 405.
33 U.S,C,A. SS 1001 - 1015 �970!.
Pub. L.  Oct. 28, 1972!. Senate Conference Report on Mater Pollution Con-

trol Act of 1972, 93d Cong., 2d Sess.  Comm. Print 1972!. Raleigh News and Ob-
server, Nov. 11, 1972, at 3, col. 4.

33U.S.C.A. SS 1001 - 1015 �970!,
312 U.S.T. 2989, T,I.A.S. 4900, 37 U.N.T,S. 3.

3 & 4 Eliz, 2, c. 25,
33 U.S.C,A. SS 1001 � 1015 �970!.
Statutes 1964, c, 29.
Id, S 5 �!.
Law Concerning the Prevention of Pollution of the Sea, Helsinki, 5 Mar., 1965,

Reproduced in United Nations Document A/AC.135/11. at p. 84.
Statutes 1964, c. 29.
Pub. L.  Oct. 28, 1972!. Note 11 ~su ra.
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been that governmental agencies responsible for enforcement of anti-pollution and
conservation laws have been so swayed by industry lobbying and often by industry
representatives serving in the agency that enforcement has been lax or non-exis-

st l
tent.

A second legal method for curbing pollution is civil lawsuits against the
responsible person or firm, The suits may seek either damages to compensate for
harm already done, or injunctive relief to abate the pollution, The Water Pol-
lution Act of 1972 provides for such actions within the United States, but
limits standing to those citizens who can show some actual injury from the pol-
lution. This limitation stems from the United States Supreme Court's holding in

s 3
Sierra Club v. Morton. The difficulties of proof inherent in water pollution,
particularly that occurring in the sea, combined with the limitation of standing
to those who can show some direct injury, render this method of curbing pollution
of the sea of little use save in the exceptional case like that of the ~Terre
~Can on or the Santa Barbara disaster w he're the oil slick traces all the way back.
A useful device in this area is to grant standing to the government of the affect-
ed nation or state to represent its citizens in the seeking of injunctive relief,
or in the recovery of damages, especially where the government has borne most of
the cost of cleaning up.

A third avenue of approach to legal control of pollution is through tech-
nical regulatory schemes. These may prescribe standards for oil handlinp equip-

24
ment, or for the construction of waste control devices in shipbuilding. Another
aspect of this method of control is an indirect one in that it would control the
navigation of ships from shore stations in order to minimize the possibility of
accident or collision, in the same manner that the flights of aircraft are con-
trolled.

Fourth, the poliutcrs themselves have contributed substantially tolfard
ultimate solution of the problem through voluntary agreements to limit pollution
and to provide compensation to those injured by it. A good example of such ac-
tion is found in the Tanker Owners Voluntary Agreement to Limit Oil Pollution
 TOVALOP!, The TOVALOP recognized that traditional remedies were not always
sufficient to provide compensation for costs incurred in cleaning up oil spills;
and established liability for clean-up cost incurred by a nation or individuals
up to a maximum of $100 per gross ton of the tanker or $10,000,000.00, whichever
is less. Furthermore, the tanker responsible for the spill is presumed to have
been negligent unless the contrary is shown. But, the coverage is limited to
contamination of land, adjoining waters, and structures and does not cover fire
or explosion damage, consequential damage, or ecological damage. Tanker owners
are required to maintain insurance or other proof of financial responsibility
and to avoid any problems of jurisdiction and collection, the International Cham-
ber of Commerce is vested with jurisdiction to arbitrate all disputes,

Fifth, and most significant, are international agreements to curb oil pol-
lution, for no nation acting alone can hope to have much success in curbing pol-
lution of the sea so long as its power is limited to its own ships and its own
territorial waters and contiguous zones.

Metcalf, The Vested Oracles; How ~fndustr ~Re ulates Government, 3 The tfashinaton
Monthly 45 �971!.

Pub, L,  Oct. 28, 1972!. Note 11 ~su ra.
""405 U,S. ; 92 S. Ct. 1361 �972!.

See e.g,, Pub. L. , SS 311  j! and 312.  Oct. 28, 1972!.
''Nanda, ~su ra. note 7, at 421.
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Specific International Agreements

The most significant international anti-pollution measure is the Interna-
tional Convention for the Prevention of Pollution of the Sea by Oil, London,

271954. This convention covers all ships registered in any contracting country
except those under 500 tons, tankers under 150 tons, Great Lakes ships, and na-
val ships, It sets maximum permissible pollution criteria and requires the con-
tracting states to enact enforcing legislation, Tankers are prohibited from
dischar~ing any oil except when more than fifty miles from land. Amendments made
in 1969 require fitting of ships to avoid escape of oil into the bilges area,
and for the ships to avoid if possible the carrying of water as ballast in fuel
tanks. Exceptions are made for pollution resulting from act necessary to save
'ife at sea and from unavoidable accidents or damage, The convention further re-
quires states to impose penalties adequate in severity to discourage pollution and
at least equal to those imposed for similar acts of pollution done within their
territorial waters, Jurisdiction of disputes is given to the International Court
of Justice unless the parties choose to submit to arbitration,

In addition, various bilateral treaties between nations relating to a spe-
cific problem contain anti-pollution provisions. An example is that contained in2 Cl
the 1942 treaty between the United Kingdom and Ireland and Venezuela, ' relating
to the Gulf of Paria, which requires the parties to take all practical measures
to prevent the exploitation of any submarine areas claimed or occupied by it in
the Gulf from causing the pollution of the territorial waters of the other by
oil, mud, or any other fluid or substance liabLe to contaminate the navigable
waters or the foreshore.

Another international agreement of major importance in the fight against
pollution is the International Convention on Civil Liability for Oil Poll«ticn
Damage, Brussels, 1969. This agreement provides that the owner of a ship at
the time of an incident, or where the incident consists of a series of occur-
rences at the time of the first such occurrence, shall be liable for any pol-
lution damage caused by oil which has excaped ar been discharged from the ship
as a result of the incident. Exceptions are provided where the escape or dis-
charge is the result of an act of war, an Act of God, an intentional act or om-
ission of a third party, or was wholly caused by the negligence or other wrong-
ful act of any Government or other authority responsible for the maintenance of
lights or other navigational aids in the exercise of that function. Joint and
several liability is imposed where the pollution has been discharged from two or
more ships. Liability for any one incident is limited to 2,000 francs  about
$500! per ton of the ship or to a total of 210,000,000 francs  about $55,000,000!.
The owner is also given an equal right to make claims against himself for expenses

12 U.S.T. 2989, T.I,A.S. 4900, 37 U,N.T.S. 3, 9 Int. Legal Materials '. How-
ever, at this writing a major new agreement is being worked out in London, The
convention would ban the dumping of radioactive waste, durable plastics, and dan-
gerous substances such as mercury and cadmium that may find their way into the
food chain. Other less no~ious materials wo«1.d require special permits. The con-
vention would require each country to undertake measures and to punish violaiors.
A country would have jurisdiction not only over vessels flying its flag, but over
any vessel dumping matter that came from its shores, Raleigh News and Observer,
Nov. 11, 1972, at 3. col. 4.

9 Int. Legal Materials 1 �970!,
United Nations Document A/AC.L35/LO at p.19.
9 International Legal Materials 45 �970!.
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incurred in clean-up or in efforts to minimize the pollution damage. The agree-
ment further requires the owners to maintain a fund or have insurance to assure
ability to pay claims that may arise. Inspection and enforcement provisions are
included, giving a state the authority to prevent access to its ports to any ves-
sel carrying more than 2,000 tons of oil for which such insurance is not in force,
Jurisdiction of claims is given to any court of a contrac.ting party and courts of
other contracting parties are bound to recognize such judgments of other nations'
courts. A three year statute of limitations is included.

A third major multilateral agreement concerning oil pollution is the In-
ternational Convention Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties, Brussels, 1969. This gives a coastal nation whose in-31

terests are threatened by oil po1.lution the right: to take such measures on the
high seas as may be necessary to prevent, mitigate, or eliminate grave and im-
minent danger to its coastline following upon a maritime casualty or acts re-
lated to such a casualty which may reasonably be expected to result in major
harmful consequences. This convention was undertaken in response to situations
like that presented by the United Kingdom's response to the Torrey Canyon disas-
ter where British warplanes bo~bed the wreck in order to burn the oil and pre-
vent further pollution, The legality of the British action has been questioned
as a matter of international law.

SOME INHERENT PROBLEMS

Jurisdiction

A major barrier to e f fective contxol of pollution of the sea is presented
by the problem of jur isdiction. Nith the exception of piracy, acts committed on
the high seas have been largely immune from the jurisdiction of any nation, ex-
cept that of: the flag state. Erequently polluting acts go entirely undetected and
of fenders are immune from punishment, The two traditional views of the nature of
the high seas -- res communalis and res nullis -- are simply inadequate to deal
with the problem. An examination of the five traditional bases of jurisdiction '"
in international law will highlight the difficulty, but will also suggest some
possible solutions,

1. The Territorial Principle. This gives nations jurisdiction over acts
occurring on their own territory including their territorial waters, It is this
principle which has been used in also giving a nation jurisdiction over its ships
wherever they may be. 'l'his principle is the one which is most widely recognized
and which is used as a basis for the international agreements to limit pollution;
it has been expanded through the addition of the contiguous zones to the national
territory. The 1954 International Convention for the Prevention of the Pollution
of the Sea by Oil extends these zones out to fifty miles for this purpose. Oth-
erwise the contiguous zone is limited to twelve miles from the measuring baselineszby the 1958 Convention on the Territorial Sea and the Contiguous Zone, Geneva.'
Other nations such as Chile, Ecuador, and Peru have claimed two-hundred mile ter-
ritorial seas and jurisdiction thereof, ' but these have been taken primarily to

9 International Legal Materials 25 �970!,
Nanda, su~ra. note 7, at 418.

"W. Bishop, International Law Cases and Materials, 531-657 �d Ed. 1971!.
12 U.S,T, 2989, T.I.A.S. 4900, 37 U,N,T,S, 3, May 12, 1954, Art. III �954!
516 U.N.T,S. 205, T,I.A.S. 5639, �958!,
United Nations Document A/AC.135/10/Rev. 1, p. 11-12. �968!.
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protect fishing rights. Ho~ever, prevention of pollution is of concern to fish-
ing nations and one may look for development in this area,

2. The Nationality Principle. This principle gives a nation the right to
assert jurisdiction over its own nationals anywhere in the world. This principle
has not been invoked in the efforts against pollution except insofar as it: justi-
fies jurisdiction by the state of the flag over its own ships. Significantly,
however, New Zealand has asserted jurisdiction over any New Zealand Citizen or
person ordinarily resident in New Zealand who intentionally or negligently dam-
ages a submarine pipeline or cable either while he is on board or by means of a

37ship on the high seas, In as much as damage to a pipeline might well be ex-
pected to result in pollution, this might be considered an anti-pollution meas-
ure,

3, The Protective Principle. This gives a nation the right to assert
jurisdiction over a person anywhere in the world who is criminally harming the
nations interest, Although this could quite logically be used against polluters,
its application has usually been reserved to cases of espionage, counterfeiting
and the like,

4. The Passive Personality Principle, This principle gives nations the
right to exercise jurisdiction over criminals when t' he victim of their crime is
a nationaL of the state exercising jurisdiction. This also would seem to be
logically applicable to polluters in the case of a fishing nation whose catch is
reduced by pollution or whose fishing equipment is damaged by such po1.1ution,

5, The Universality Principle. This principle gives a nation the right
to assert its jurisdiction over acts committed anywhere in the world. It has
traditionally been applied only in cases of piracy or particularly heinous war
crimes. But the rationale of its application in those cases, that these were
crimes against all humanity, would seem to apply equally to deliberate acts of.
pollution, It's application in the case of negligent acts of pollution would
probably be stretching things a bit far.

Finally, in examining the question of jurisdiction it is important to con-
sider the assertions of jurisdiction made by nations over their continental

38 38 40shelves. Many nations, among them Chile, Finland, Maylasia, The Philip-
pines, the USSR, and Yugoslavia have. claimed exclusive rights over their4i 42 43

continental shelf out to whatever depth can be exploited. Vhile these assertions
were made primarily for the purpose of claiming rights, it is as well relevant to
the question of pollution, particularly in light of the potential pollution prob-
lem posed by offshore drilling rigs. Most other coastal states have made claims
extending out to some specified depth or to the median line of a body of water

44
separating them from some other country.

Detection and Enforcement

Detection of pollution presents a particularly difficult problem. Once
pollution finds its way into the ocean, there is simply no way, in the majority

United Nations Document A/AC.135/11, p. 76-77 �968!
Id. at 27-61.
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of cases, to trace it to its source, The 1954 International Convention for the
Prevention of Pollution of the Sea by Oil attempted to deal with the problem by

48
two means. First, it provided that any government may report a violation to
the responsible government. Second, it required that ships carry an oil record
book indicating all discharges and escapes of oil. The difficulties with both
provisions are obvious, but it is at least a beginning. A more effective sug-
gestion is that oil be marked with distinctive radioactive tracers so that it

48
would be possible to ascertain the source of oil slicks found on the sea. Rec-
ords are available for most of the sewage and garbage that is dumped into the sea,
though the task of compiling them is difficult.

Enforcement is another difficult problem. The United States Water Pollu-
tion Control Act of 1972 provides for, in addition to monetary penalties of up to

47 48
$50,000 per offense, the right to bar admission to American ports or the cut-

49
ting off of government contracts with firms responsible for pollution. Also,
this act gives the government the right to board. and inspect vessels for compli-

8o
ance with technical regulatory standards,

Problems of International Agreement

A final area of difficulty in curbing pollution is that of getting inter-
national agreement between nations with varied and often competing interests.
This problem is beyond the scope of this paper but a quick look at it will be in-
structive, First, developing nations often quite justifiably regard pollution as
an indicator of progress. They have neither the funds not the inclination to at-
tempt to stop polluting and regard attempts by the developed nations to force
them to do so as attempts to keep them underdeveloped and dependent. The rationale
is even more compelling when one considers that the nations now pressing most for
pollution controls got wealthy on pollution before it became a recognized problem,
On the other side of the coin, nations like Finland much of whose livelihood comes
from the sea want still stricter measures. Finally, the "flag of convenience"
nations hope to attract still more ship registration by offering shipowners an
escape from certain pollution regulations and related construction regulations.

APPLICABLE PRINCIPLES OF INTERNATIONAL LAN

Since pollution of the sea is so clearly a problem of international law,
and since solution by international agreement is clearly not in the immediate
future, it is desirable to look at present principles of international law which
are applicable to pollution. Bystricky concludes that there is no universal or
customary rule which is directly applicable, but that there are relevant princi-
ples.

51

First. The principle of territorial integrity is applicable. No state
can violate the territorial integrity of another, nor is a state obliged to suf-

12 U.S.T, 2989, Nay 12, 1954, �954!.
New York Times, Nov. 12, 1972, at 16, col. 2.
Pub. L,  Oct. 28, 1972!. Note 11 supra. S 311.
Id. S 311  p!�!,
Id, S 508,

Id. S 312,
81 Bystricky, Pollution of Surface IJaters and International Law, 13 Rev. Contemp,
Law 37 �966!.
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fer violations of its own territory.
Second. Peace must be maintained in the world and disputes between na-

tions must be settled peacebly,
Third. There must be mandatory co-operation between nations in the econ-

omic and social spheres, This is derived from Art. I, par, 3 and Art. 55 of the
United Nations Charter.

Fourth. Nations must be good neighbors. This is derived from The Pre-
amble, Art. 1, and Art, 74 of the United Nations Charter.

Fifth. Nations must fulfill their assumed obligations. This means that
nations must consider the interests of other nations before taking action that
might harm them.

Sixth, Sic utero tuo ut alienum laedas, This means that each nation must
use its own resources in such a manner as not to injure other nations.

From an application of these principles Bystricky reaches the following
conclusions, Pollution of waters is an unavoidable result of technology; the ob-
jective is to keep it within bounds so as not to cause injury to other countries.
No state is obligated to injure itself to help another state; it has a sovereign
right to decide how it will use its waters, but it should notify any state that
may be affected of action it is about to take. No state should expect to re-
ceive waters from another state in a completely unaltered condition,

Bystricky goes on to say that all facts and circumstances in each case
should be considered; it is both undesirable and impossible to have universal
rules, and that solutions will require the cooperation of technicians, economists
and lawyers. In general, compensatory damages are unwarranted, except in cases
of malicious intent or gross negligence, Non-culpable responsibility is not yet
accepted in international law.

CONCLUSION

Having surveyed the scope of sea pollution, the range of measures that
have been and may be taken to combat it, the major areas of difficulty that these
measures present., and some of the applicable principles of international law, one
can begin to evaluate the possible methods of curbing pollution of the sea. At
this point, only a few very general conclusions are in order. First., internation-
al agreements such as the 1954 International Convention for the Prevention of Pol-
lution of the Sea by Oil seem to offer the best possibility of success. However,
since international agreements are left to individual nations to enforce ard com-
ply with, they are not the final solution. In short they are simply a mears of
getting nations to take steps together which they might be reluctant. to take in-
dividually because oE competitive and political pressures.

Second, bases for bringing civil actions against polluters oE the seas
need to be expanded. Environmental group suits represent a significant source of
pressure against polluters which cannot presently be brought to bear against them.
And as Justice Douglas said in his Sierra Club v. Morton dissent,' the inanimate
objects of the world need legal protection; it is they who are being injured.

Third, jurisdiction remains a major obstacle to effective control of pol-
lution of the sea, While some expansion can be expected through the extension of
the continental shelf claims, one should also look at the traditional theories in
the light of the real, harmful effects that pollution causes. And here, of course,

Id. at 73-75.
405 U.S. at , 92 S, Ct, at 1369-70 �972!.
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international agreement is of the essence.
Fourth, one must be content with small steps, but demand a steady pace.

The falsity of the maxim about spitting in the ocean is proven by the enormity
of the sea's pollution.
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INTERNATIONAL CONSERVATION OF MARINE MAMMALS

Bill Raney

Seals, sea otters, cetaceans  whales, dolphins, and por-
poises!, walruses, sea lions, and polar bears are either
nearing extinction or are in a seriously depleted state.

1

On the high seas...the freedom for nationals of all coun-
tries to fish where they please has been accepted as one
of the 'freedoms' of the seas almost as an article of
faith for generations, and this general principle was re-2
affirmed in the High Seas Fisheries Convention of 1958.

The above two quotations point vividly to the need for international co-
operation for the purpose of protecting the world's sea mammals. After fllany years
of watching ocean mammals decrease, there is evidence now that the world community
is ready to try to reverse this trend. Article I, section 2, of the 1958 Geneva
Convention states it this way:

All States have the duty to adopt, or to co-operate with
other States in adopting, such measures for their respec-
tive nationals as may be necessary for the conservation
of the living resources of the high seas.

3

Though probably every nation would agree with the above statement, this
does not solve the world's problems. There are many hurdles to be reckoned with
before effective protection is given to ocean mammals. .This article will attempt
to study present protection measures and current problems to determine what meas-
ures need to be taken to solve these problems.

The existing protection methods can be broken down into three Areas: I,
International Agreements; II. Unilateral State Act.ion; and III. Non-Government-
al Action.

I, International Agreements
International agreements are by far the most effective of the present

methods of international protection and conservation of marine mammals. This
is due to the fact that agreements are recognized in international law. By their
very nature they denote a co-operation between states which is essential in deal-

1A. Harrington and E. Regenstein, T~he Pli ht of Ocean Mammals, l Environmental
2'J, L. Kask, Criticism of the Marine Science Commission Recommendations on Inter-
national Fisheries Or anizations, 4 Law of the Sea 286 �969!.
Convention on Fishing and Conservation of the Living Resources of the High Seas,

T.I.A.S. No. 5969, 52 Am J. Int'l. L. 851 �958!.
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ing with an international problem. Some of these agreements, however, have met
with very great success, and others have not been successful at all. In order to
analyze why this has been true, it is necessary to look at the existing agree-
ments in greater detail. Agreements concerning sea mammals can be easily divided
into two types for the purpose of analysis, those dealing with seals and those
dealing with whales.

A. Seals

In the last half of the nineteenth century, sealing in the North Pacific
by the United States and Russia proved to be very profitable. This was due to
the ease of harvesting the seals. Each year the seals migrate to islands in the
North Pacific owned by Russia and the United States and are easily killed while
on land. Russia and the United States quickly saw the need for protection of. the
seals and passed legislation regulating seal hunting on their islands. The prof-
itability of the venture soon attracted others to the hunt, principally Japan and
Canada. Since neither of these countries owned land areas which the seals inhab-
ited, they resorted to taking seals in the open sea on their migrations. This
proved destructive of the seal herds to the point that the seals were threatened
with extinction in thc early 1900's. The need for protection was recognized by
the major sealing countries, and in 1911, the Convention for the Preservation and
Protection of Fur Seals was signed by the United States, Russia, Japan, and Great
Britain  for Canada!, This has proved to be the most successful of all inter-
national fishing agreements.

All members agreed to prohibit pelagic  open sea! sealing. Russia and the
United States were each given the responsibility of managing the herds that used
their islands. Japan and Canada each got fifteen percent of the annual harvest
of both Russia and the United States in return for abstaining from pelagic seal-

s 7ing. Under this arrangement the seal herds recovered rapidly. Japan withdrew
from the Convention prior to World War II, but a new convention was signed in
1957 which was essentially the same as the 1911 agreement, with the exception that
a permanent Commission was set up to conduct research and make recommendations.

As successful as it may have been in the past, there is recent evidence
that the North Pacific fur seals are once again diminishing in number. This has9

led conservation groups in the United States to push for complete protection of
these animals. It seems likely, however, that Canada and Japan who get a share
of the United States' harvest would once again resort to the more destructive
pelagic sealing in the event the United States ceased sealing, unless the United
States provided for some suitable economic settlement.

Where there are only two countries involved in harvesting seals in a par-
ticular area bilateral agreements have proved very effective. There treaties
usually provide for quotas, seasons, methods of taking, protected areas, and

J, B, Henderson, The Fur Seals and the Berin Sea Award, American Diplomatic
uestions 12 �901!. hereinafter cited as Henderson 1.
Convention for the Preservation and Protection of Fur Seals, July 7, 1911, 37

Stat. 1542, U.S.T.S. 564.
Id at 810.
W. M. Chapman, The Theor and Practice of International Fisher Develo ment-

~Mana ament, 7 9, 0 L, Rev. 421 t1970!. hezeinaftez cited aa Chapman
Interim Convention on Conservation of North Pacific Fur Seals, Feb. 9, 1957,

T.I.A.S. 3948.

Herrington at 800.
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joint research. Recent examples are a Norwegian - Russian agreement in 1957,
and a Norwegian - Canadian agreement signed in 1971.

11

A third agreement which must be looked at concerning seals is the Ant-
12arctic Treaty ' and agreements made pursuant to it. Under the First Consultative

Meeting the representatives of the parties to the Antarctica Treaty agreed that
"animals indigenous to Antarctica shall not be unnecessarily disturbed and shall
not be destroyed or injured." Very limited exceptions were allowed in the case

1 3
of animals killed for research purposes and food.

This, however, applied only to the mainland of Antarctica and did not
cover the ice flows on which the great majority of seals are found. This gap in

14the Antarctic Treaty was filled when twelve nations met in London in February of
1972, and signed the International Convention for the Conservation of Antarctic
Seals. The convention calls for absolute protection of a number of species of16

seals and for quotas on other species, In addition seasons were set, seal re-
serves set up, sealing methods regulated  pelagic sealing prohibited!, and ex-

16
change of information required.

This convention represents a milestone in governmental co-operation for
the protection of wildlife resources in that it seeks to "conserve populations of
animals over a vast area before their existence is jeopardized" by the actions of

1 "7man. The Convention has been criticized, however, for what appears to be the
opening up of a new area for exploitation by man. Arguments are made that such
an agreement gives the go ahead to commercial interests and opens for exploita-

16
tion the only remaining unmolested wildlife refuge on this planet.

B. Whales

International agreements for the conservation of whales were in existence
prior to World War II, however these agreements were very weak and gave no more

19than nominal protection to whales. In 1946, a group comprised of almost all
the whaling nations met in Washington and agreed to form the International Whal-

20ing Commission. With the notification of adherence by Japan in 1951, all of
the important whaling countries agreed to be regulated by this Commission. '

The Commission set about its task of conserving the whales by setting quo-

10 Chapman at 423.
Canadian - Norwe ian A reement on Sealin , 16 Polar Record 268 �972!.
'Antarctic Treaty, Dec. 1, 1959, T,I.A.S, 4780.

13 Measures in Furtherance of the Principles and Objectives of the Antarctic Treaty,
July 24, 1961, T,I.A.S. 5094.

Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway, South
Africa, U,S,S,R., United Kingdom, and United States.
15 International Convention for the Conservation of Antarctic Seals, Feb. Il, 1972,
16 Polar Record 271. ~hereinafter cited as Int'1, Convention for the Conservation
of Antarctic Seals '.
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Id. at 271.
Antarctic: ~Sanctuar No ~Lan er, New York Times  New York City!, Feb. 6, 1972,
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International Convention for the Regulation of Whaling, Dec. 2, 1946, 161 U.N.T,S.
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tas and regulating size, sex, and species, The whale population continued to de-
crease, largely because of the inability of the members of the Commission to
agree to reduce the quotas to the levels needed for a sustained yield, There are
a number of reasons why the member countries refused to lower quotas: �! There
was insufficient research to prove that reduced quotas were needed, �! The pri-
mary interest of the member nations was to protect the investment they had in
whaling. Some nations even increased their investment for the apparent reason
of "getting while the getting was good". �! There was evidence that the quo-
tas would have made no difference.

3

Continuing attempts were made by some members to remedy these failures of
the quota system by providing for substantially more research, allocation of a
percentage of the quota to each nation thereby stopping expansion of the whaling
effort and initiating a system of international observers to assure compli-

pZance.' These efforts met with little success.
It seems that the reasons for the ineffectiveness of the I,W.C. are at last

being remedied, Due largely to world public opinion, much independent research
has been done resulting in a firm factual footing on which to base a quota re-
duction, Quotas have been more realistic since 1966 but have still not been suf-
ficiently reduced to reverse the trend of decreasing population among most species
of whales,' The United Nations Conference on the Environment held in Stockholm
in June, 1972, is an indication of a more enlightened approach to the diminishing
whale population. By a vote of 53 to 0 the delegate nations called for a ten-
year moratorium on all whaling. However the vote is not as significant as it seems
because the Soviet Union was not present at the Conference and Japan abstained

M7from voting. These two nations now account for 80/. of all whales taken each
year.

The annual meeting of the I.W.C. held one month later in London failed to
accept the U.N. Conference mandate to ban whaling for ten years. However, a
major step toward making the I.W.C, more effective was taken at this meeting.
The Commission approved a system of international observers for the upcoming Ant-
arctic whaling season. Such a system was adopted in a treaty among five whal-
ing states in 1963, however it was adopted too late to be implemented in the3o 311963 season and was allowed to expire before it ever entered into force, This
new police system coupled with reduced quotas for the 1972 season gives reason to
be optimistic about the future of the world's whales.

There is evidence now that smaller species of the whale family  dolphin and
porpoise! are rapidly diminishing in number due to incidental killing of them by
tuna fishermen. These animals theoretically fal.l under the regulation of the
I,W.C,, but the I.W,C. has not yet seen fit to act to protect them. It is likely

Chapman at 428-29.
McKernan, International Fisher Re imes, 4 Law of the Sea 336 �969!. This was
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that these animals may suffer the same fate as many other whale species if they
are not soon internationally protected, for the whaling nations will likely turn
to these more plentiful species when the scarcity of the larger whales or the
regulations imposed on the harvesting of the larger species makes their capture
unprofitable.

II, Unilateral State Action

It is a well recognized principle of international law that a state can ex-
ercise jurisdiction over its territorial waters. Such unilateral protection as
a state may give to marine mammals is largely ineffective unless the animal lives
exclusively within its territorial jurisdiction. This is rarely the case with
marine mammals. There are some steps that a country may take unilaterally which
may have a significant impact on the conservation of marine mammals.

Extension of the territorial sea is one such step. Many nations have now
claimed jurisdiction over fisheries up to twelve miles, and still others have

54claimed jurisdiction up to 200 miles. The extension to twelve miles has little
effect, for most marine mammals venture much farther than this during yearly mi-
grations. A 200 mile territorial sea could have significant impact; however
such an extention creates many international problems. It is unlikely that coun-
tries whose traditional fisheries are affected by such an extension would consent.
Enormous practical difficulties involving boundaries would also occur. Even
where such jurisdiction has been claimed, mostly by South American countries, it
has worked to diminish further the numbers of marine mammals rather than to con-
serve them. This is because such countries have extended their territorial waters
for the purpose of exploiting the area without competition rather than for pur-
poses of conservation."

Another unilateral approach has been to claim property rights in certain
stocks of marine mammals by virtue of the fact that they spend some part of their
life cycle within the territory of the claiming nation. This argument was at-
tempted by the United States in a dispute with Great Britain over the fur seals
on the Pribiloff Islands. The claim was rejected by an arbitration commission on
the grounds that property rights in the seals could not be claimed just because
the seals spent a part of. their life within the territorial jurisdiction of the
claiming country.'

Still another unilateral approach has been a claim of property rights in a
specific fishery. The Truman Proclamation of 1945 espoused the principle that
the United States could regulate any fisheries which it developed off its coast
and that all nations would be subject to such regulations, Such an approach is3/

probably not feasible now since a1mos t all marine mammal fisheries already have
been developed, with the exception of the Antarctic seals which are now covered
by the Antarctic Fur Seal Convention.

There does seem to be recognition of the principle of property rights in
fisheries in the case of the North Pacific fur seals. Here the four parties to
the North Pacific Seal Convention appear to have established an exclusive right
to the North Pacific fur seals. A similar situation exists concerning the North-3s

west Atlantic seals which are harvested almost exclusively by Canada and Norway.
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It is unclear, however, whether the world community recognizes such rights or
whether they have simply decided for commercial reasons that entry into such fish-
eries would not be advisable. Also it must be noted that in these situations the
fisheries are shared and that exclusive rights are not claimed by any single
state.

An approach available to nations which use a great many of the products of
marine mammals is the economic boycott. By placing a ban on the importation of
such products, the consumer country could reduce demand thereby removing much of
the economic incentive for the commercial taking of these creatures. It is con-
ceivable that a large consumer such as the United States could halt the harvesting
of certain marine mammals by such a boycott or at least prevent such harvesting

39
from increasing,

III. Non-Government Action

Actions by non-government organizations may also be quite effective in pro-
tecting marine mammals. Such actions by themselves are of little significance
since private groups have no authority to enforce any measures they advocate.
Their action, therefore, takes the form of pressuring international governmental
organizations, individual states, or private concerns to take the steps necessary
to achieve conservation goals.

An example of an organization which has been successful along these lines
is the World Wildlife Fund. This is a group made up of conservation minded per-
sons from many countries. Most significant among its efforts in the area of
marine mammal protection has been a successful attempt to persuade Peru  not a
member of the I.W.C.! to prohibit its nationals from killing the blue whale. "

Another success story is that of the British Columbia Society for the Pre-
vention of Cruelty to Animals. This organization succeeded in mustering enormous
public support from all over the world in asking the Canadian government to stop
the killing of the baby harp seal for humane reasons. This hunt has been sig-41

nificantly curtailed by Canadian laws since the public pressure campaign was be-
gun. Though the Canadian government claims that its sole motive was to conserve
the seal population, it seems very Likely that international public pressure had
a significant effect on their decision.

Pressure by conservationists and conservat'ion groups all over the world
was exerted at the Stockholm Conference on the Environment. It cannot be denied
that the demonstrations that occurred there had a great deal to do with the near-
ly unanimous action that conference took in proposing a ten-year moratorium on

44
whaling.

Another private avenue toward protection of sea mammals is that of the eco-
nomic boycott and secondary boycott. Pressure groups could persuade large private
users of marine mammal products to substitute other products in their place. This
was done with success by the World Wildlife Fund in the case of a large furrier

45who was persuaded not to buy any spotted cat pelts. Similarly, such pressure
groups could seek to persuade the general public to boycott products which con-
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tain raw materials or products coming from marine mammal fisheries.

IV. Problems with Present Conservation Methods

�! Insufficient facts on which to base the need for regulation has often
hampered conservation efforts. Countries are reluctant to impose any economic
burdens on their industry unless they are certain that they will benefit in the
long run. Lack of compelling research has been cited as the reason for the fail-

45ure of the I.W,C. to effectuate its goals, and failure of the North Pacific Fur
4 rSeal Convention to act sooner. Research is also essential in formulating an

48
effective conservation plan.

�! Very closely related to the problen of insufficient information is
the failure of countries to act until the situation is critical or even irrevers-
ible.  Some experts believe that the blue whale has already reached the point of

4 czno return, ! This problem is magnified when taken in conjunction with the slow-
ness with which international agreements are made. The new Antarctic Treaty for

5othe Conservation of Fur Seals may be evidence that the world community will now
look before it leaps.

�! Another problem lies in the relative ineffectiveness of any conserva-
tion measures which do not have the participation of all countries contribut:ing
to the problem. The Geneva Conference of 1958 appears to be a major step toward
conservation efforts until it is noted that such fishing powers as Japan, the 51
Soviet Union, Chile, Ecuador, Peru, and Norway have not ratified the agreement.
Also a part of this problem is the entry of new nations into a fishery already
regulated. As has already been noted, international law provides no means of ex-
cluding new nations from any high seas fisheries. The United States has pushed
for the recognition of the principle of abstention which provides that new nations
should abstain from entering fisheries developed and maintained by other coun-

5tries. This principle was rejected by the 1958 Geneva Convention"' and seems
to have met with a great deal of resistence in the only instance in which it has

54
actually been tried.

�! Overcapitalization of the fishing industry is a major stumbling block
to effective conservation. Many nations have continued to expand their fishing
efforts in the face of a recognized need for limitation on fisheries. It seems
that this has been done in order to assure their country a good bargaining posi-
tion should quotas be established for individual states.' Overcapitalization55

by some countries has made it very difficult to get such a country's consent to
limit significantly their fishing effort because they have made a substantial in-
vestment which they do not want to see wasted. A country is naturally reluctant
to cut its fishing effort in half when this will mean significant economic loss
as compared to an insignificant loss to a country whose fishing industry is not
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highly capitalized.
�! Economic and social considerations are the bases for perhaps the great-

est problem confronting conservation efforts. This is the problem presented by
underdeveloped nations rzho are entering world fisheries for the first time. Such
countries are concerned first with the short term goals of feeding their popula-
tions and developing their industry so as to raise their standard of living. Con-
servation arguments are not persuasive to these countries when made by stable, de-

56veloped countries who can afford to look to long term effects. Illustrative of
the view taken by these countries is the provision in Article 2 of the Geneva Con-
vention of 1958, the last sentence of which states that "conservation programs
should be formulated wit! a view to securing in the first place a supply of food
for human consumption." A recent statement by the Brazilian Interior Minister
regarding pollution aptly states the feelings of most underdeveloped states toward
conservation measures. He said, "A country that has not yet reached minimum sat-
isfactory levels of these essentials  living necessities! is not in a position to
divert considerable resources in favor of environmental protection."

V. Conclusions

The complete solution to the problem of conserving marine mammals lies in
intergovernmental co-operation, This is not to say that private and unilateral
state actions are to no avail. Such methods are helpful and should be diligently
pursued, but they alone will not completely solve the problem. It is essential
that co-operation be among all states who are part of the problem or who may be
part of the problem. A single non co-operating state has the potential to render
ineffective even the grandest schemes of the rest of the world, Also, without
participation by a significant party, those states that do participate in inter-
national organizations are reluctant to impose needed restrictions on themselves.

This need for an international organization with universal participation
is not a new idea. An international fisheries organization was recommended by
Larry Leonard in 1.944, and this recommendation has been reiterated to the pre-59

sent day, An attempt was made at implementation of such a plan by the Geneva60

Convention of 1958; however, the convention has failed to gain worldwide support.
Even where such organizations have developed on a limited scale with widespread
support they have been unsuccess ful. The I. W. C. is tes timony to this fact. Why
have these attempts been unsupported or unsuccessful?

The answer lies in simple economics. A country will not submit to the
jurisdiction of such an organization unless it is in its economic interest to do
so. Likewise, countries will not regulate themselves once they are within such
an organization unless it will benefit them economically. The solution is two-
fold. �! Persuade countries that in the long-run it is in their best economic
interest to conserve marine mammals. �! Make it economically desirable for hes-
itant countries to submit to group efforts.

Most countries have already come to realize that it is in their best inter-
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est. to practice conservation measures. These "leader" countries are willing to
practice co-operative conservation methods, but only if they are assured that
such measures will not be negated by countries who are not willing to co-operate.
Here is where the second step in the solution must come into play. The "leader"
countries must make it economically desirable for the hesitant countries to comply
with conservation measures. The leader countries will be those who can and will
consent to suffering short term loss for long term gain. The hesitant countries
are those which cannot or will not take a short term loss; generally, the develop-
ing countries, The leader countries can exert a great deal of economic pressure
in the right places and can earmark their economic aid in such a way as to make
it economically profitable for the developing countries to submit to control by
an international organization. For example, a developed country could refuse
economic aid for fishery development or earmark aid for development of industry

E>1
that produces fish product substitutes.

Summary

What are the prospects for effective conservation of marine mammals? Exist-
ing organizations are adopting more effective measures. UnilateraL state action
is becoming more vigorous. Private groups are having an increasing effect. on in-
ternational actions. These facts in themselves are reasons for optimism, Yet the
ultimate and lasting solution has failed to materialize. We can but hope that ex-
isting, partially effective conservation measures can defer the threat of disaster
to marine mammals until effective international control can be established.

Herrington at 816.
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OFFSHORE OIL DRILLING:

A COMPARISON OF STATE LAWS

John M. Geil

Our present highly technical and sophisticated civilization demands a
continuous supply of minerals. Minerals are required to produce much of the
goods which constitute material welfare. Even more important is the fact
that primary energy production is based almost entirely on coal, oil, natural
gas, and uranium.

Minerals are unevenly distributed throughout the world in the earth' s
crust. The larger, more industriahzed states can produce an adequate supply
of these minerals domestically, while other states are forced to import large
quantities. International trade in minerals is, therefore, understandably an
important factor in the world's political, social and economic situation.
Also, the mineral policy of irrdividua 1 countries has international repercus-
sions. The international aspects of mineral production, plus its tremendous
internal importance, combine to make mining legislation within a country of
vital political significance. Thus, with the discovery and exploration of
offshore underwater oil fields new impetus attaches to domestic mining laws
and their international interplay.

This paper will examine and compare the ways in which several sovereign
states with appreciable interests in petroleum exploration and mining have
dealt with offshore oil drilling legislatively.

However, before going into the specific legislation of several states,
it is necessary to Iay a background to aid in the understanding of the prob-
lems involved, There are basically five problems of importance in the area
of offshore oil drilling legislation.~

the petro leum law? I! What is the area of jurisdiction of
�! Who owns the pet roleum?
�! What requirements must be fulfilled
�! What requirements are necessary for
�! What. are the f inane ia1 arrangements

and the company?

to explore for the petroleum?
the production of the petroleum?
between the state or landowner

~ A. Van Meurs, Petroleum Economics and Offshore Mining Legislation 47 �971!.
/hereinafter cited as Van Meurs I.
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When mining legislation is applicable to onshore areas, the geographical
extent of the area of jurisdiction can normally be rather easily established,
since legislation encompasses a part, or the entire territory, of a state. In
most cases, the boundaries between the various states are rather well established.
Offshore, the extension, of the area of jurisdiction is less firmly regulated.
There are three different areas which can be distinguished: the territorial
seas, the continental shelf, and the deep-ocean floor.

The area beneath the territorial seas is normally considered to belong
without question to the j urisdiction of the coastal state. The extent of the
territorial seas differs from country to country. More difficulties arise
concerning the continental shelf. In 1958, the Geneva Conference on the Law
of the Sea adopted the Convention of the Continental Shelf, which became effective



June LO, 1964.- This convention regulates the rights of the coastal states on
the continental shelf adjacent to their territorial areas. The convention,
however, contains a number of weak provisions. Suffice it to say that the
Convention defines the outer edge of the continental shelf as "to a depth of
200 meters or, beyond that limit, to where the depth of the superjacent waters
admits the exploitation of the natural resources of the said areas."-

Other difficulties arise when several states claim the same offshore area.
According to the Convention, the boundary between various states must be deter-
mined by agreement; and in the absence of any agreement, the boundary is the
line equidistant from the coasts of the states, unless another boundary is
justified by special circumstances.~ Also, regulations about the deep ocean
fLoor do not exist. This may result in considerable difficulties in the future
with the development of new mining techniques.

There are considered to be four different systems of ownership of under-
water petroleum,~

 I! The occu ation s stem. In countries where immigrants settle for the
first time, the minerals usually belong to the discoverkr or the
person or company who ciaims the mineral area first. Since this
system can easily result in disagreements among the prospectors, the
government must enforce rather strict obligations.

�! The accession s stem. Since access to the minerals is only pos-
sible through the surface, the owner of the surface in this system
is automatically the owner of the mineraLs beneath the surface.
This system can seldom be applied strictly, because the state must
provide rules to assure the safe and reasonable use of the mineral
producing area. This system is applied in the United States for those
areas where the surface is privately owned.

�! The re align s stem. In this case the state reserves the right to
regulate mineral exploration and production. The state chooses the
persons or companies that are allowed to produce minerals and estab-
lishes their obligations towards the state.

�! The dominal s stem. In the dominal system, the state owns the min-
erals and is consequently able to require all necessary obligations
from mineral companies which propose to produce the minerals, This
system is widely adopted in the Middle East and for all offshore
areas assessed as under the continental shelfy

Normally, one must obtain an exploration license to explore for oil, whether
onshore or offshore. Frequently the right to explore implies the right to pro-
duce, but this is not always the case. The right to explore a certain area is
generally exclusive. For petroLeum exploration, these exclusive rights are nec-
essary to provide for orderly exploration when the drilling of exploration wells
is included in the license. The concession area for exploration is normaLLy
limited geographically and seldom includes the entire area of a state. ALso,
these concessions are generally for a specified duration.

A production license is granted in most cases for one stated mineral. It is
for a certain geographical area and limited time-wise to a few decades. Work
obligations are normally included in the concession provisions, including regu-
lationss for safety measures and rules to prevent or compensate damage to third
parties as, for instance, pollution resulting from petroleum production. There
may be special provisions relating to the use of national transportation or the

- L. ALexander, The Law of the Sea 245 �967!
sId. at 246.
4 Id. at 246.
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re-investment of prof it s.
Financial arrangements affecting petroleum companies include bonus payments,

surface duties, royalties, taxes, and participation agreements. A bonus is paid
to Lhe land-owner or the state to obtain the right to explore or produce in a
certain concession area.c Surface duties and rentals are either fixed yearly
payments or payments assigned according to the amount of the surface occupied
by the concession.7 These are usually paid to the state, but are sometimes paid
to the land-owner in the United States. Royalties are paid in relation to the
amount of production. These royalties can be expressed as a certain amount of
money per volume or weight of petroleum, or as a percentage of the value of the
production.s Most petroleum companies are required to pay the taxes normally
applicable in the country to each company and individual. The tax law, especially
in most industrialized countries, is rather complicated and includes a large
variety of taxes. The most important are excise taxes, customs duties, and in-
come tax. Apart from these payments, a government may require an agreement to
participate in the operations. This is very prevalent in the Middle East.

UNITED STATES

The mineral legislation in the United States dates from 1866, when the first
essentials were incorporated into the law. A central principle is that the land-
owner of the surface has the right to earn the proceeds f rom the mining opera-
t Lans. In petroleum exploration and production, land-owners earn bonuses, ren-
tals, royalties, or acquire other rights by transferring the minera1s ownership
to a petroleum company. The federal government is only earning taxes from the
activity on private property. For the areas of federal influence, such as the
continental shelf, the federal government acts as a land-owner by requiring the
various financial compensations.

The United States Proclamation of September 28, 1945, issued by President
Truman, proclaimed the policy of the United States to regard "the natural re-
sources of the subsoil and sea bed of. the continental shelf beneath the high
seas but cont iguous to the coasts of the United States as appertaining to the
United States, subject to its jurisdiction and control..."~" Many states followed
the United States soon after in declarations of this type. Up until 1937, and
after considerable adjudication, it is also now a general principle that the
coastal states have jurisdiction over the seabed and it.s oiI out to the extent
of the territorial sea, which is considered to be three miIes in the United
States.~~ Therefore, staLe laws apply to the offshore drilling out to the three-
mile limit . Beyond that, to the extent of the continenta L shelf, the federal
1aws apply.

The competitive leasing principle was applied to the outer continental shelf
by the Outer Continental Shelf Lands Act of August 7, 1953.'- - The Secretary oi
the Interior was given wide range to prescribe such rules and regulations as he
believes advisable with respect to leasing the oil of the outer continental shelf.
These leases are granted by competitive bidding on the basis of a cash bonus and
a royalty fixed by the secretary at not less than 12 I/2 per cent in amount of
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shelf, and to which the Netherlands was a party. The resulting legislation
was the Continental Shelf Hining Act, and it dealt with regulations regarding
the exploration for and the production of minerals in or on the part of the
continental shelf that is situated underneath the North Sea.a- lt is very
general in content and goes into no detail. It makes it possible to close a
certain area to exploration or production by administrative order. It vaguely
opens the possibility of raising annual f ixed or surface duties. Art icle 10
of the act establishes the possibility for the state to demand a bonus at t: he
beginning of the exp lorat ion or product ion .. s No bonus is required at the dis-
covery date or any date after the start of exploration. Article ll, possibly
the most important, raises the possibility for the st.ate to impose royalties,
taxes, and to require state participation.'" The royalties can be fixed, as
they are in the United States, or on a sl.iding scale.='" A tax similar to the
50 per cent corporate income tax of the United States is provided for here
also.2- It also says that when a company locates an economically recoverabl.e
reserve, it must be ready to accept state participation.so Without doubt,
the provision for state participation is the most important. Under the pro-
vision, the state disc-steps the geological and economic risk that the company
is taking in its exploration. The state participation provision has been in-
terpreted by one legislative faction to apply onl.y to "dry" gas reserves, and
not to oil, although it is generally held to apply to both gas and oil reserves.' '-

CREAT BRITAIN

The British petroleum legislation is based on the Continental-Shelf Act
of 1964 and the regalian system.-'2 The state does not own the minerals but
has the right to regulate exploration and production ~ It is possible to ob-
tain a non-exclusive exploration license and an exclusive production Iieet.e.
The non-exclusive exploration license includes the possibility of dr i 1Linj,
wells to a depth of 1,000 feet.-"- The surface of the blocs in the exclusive
production license is 100 square miles and it has a duration of forty years.34
After six years, 50 per cent of the area must be relinquished.-- The work >b-
ligation is negotiated before the license is granted. There is no Limitat.ion
on the number of licenses which may be held by one person or one company.-'

The financial aspects of the Legislation include the payment of a fixed-
initial bonus of about $600 for each of the first ten blocs and about 815 for
each subsequent bloc.s~ The surface duties amount to about $75 per squar»
kilometer for the first six years and about $120 in the seventh year." Each
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value of the oil production. The act does permit the secretary, at his descre-
tion, to fix the cash bonus and allow competitive bidding on the amount of royal-
ty, but only competitive bidding on the cash bonus with a fixed royalty has been
used.~4 The royalties for federal leases are now set at 16-2/3 per cent of the
value of production.~s As a general rule, the bonuses established by this com-
petitive bidding have been very high compared to other offshore oil producing
countries in the world. For example, the offshore sale in Texas resulted in
bonuses at an average of $1,100 per acre, whereas the fixed bonuses paid on the
sale of offshore leases in the Netherlands are only $1.00 per acre, This is,
however, naturally affected by the prospect of discovery of oil in the bid area.

Concerning the states' jurisdiction over the oil in the seabed out to the
three-mile limit, the states' laws are similar to the federal laws, but with some
marked differences. Louisiana law is here referred to as typical. The first step
to obtain a lease of a state offshore area is through written bid and not com-
petitive bid. " The bid is directed to the State Mineral Board describing the
area desired to be leased and giving a deposit.~s The board makes any exami-
nation it deems necessary into the desirability of leasing the area. Yf it deems
it inadvisable, it simply rejects the bid. If it deems it advisable, a public
advertisement is made calling for more written bids.~~ If the board decides that
none of: the written bids are, in its opinion, advantageous to the state, the
board may reject all the written bids and put the area up for competitive bidding
or merely decide not to lease the area at all.» The board, however, may not
accept a bid to lease a state area for less than certain minimum requirements.
One of these requirements is that the annual rental payment must be at least one-
half the amount of the bonus. ~ The bonus and royalty arrangements in the state
leases are comparable to those in the federal leases.

THE NETHERLANDS

The discovery date of the Slochteren gas field was August 14, 1959.aa
About three years were necessary to delineate the field. The developments in
the Slochteren area drew the attention of the world to the North Sea as a
possible giant source of gas and oil. In 1962, Shell and Esso drilled a few
exploratory wells not too far from the Dutch coast.-"a The results were only
dry holes, but this didn't curb the enthusiasm for the North Sea exploration
area. The Dutch government, afraid of chaotic exploration, declared that all
drilling activities in the Dutch offshore waters would be regarded as an un.-

friendly action against the Dutch state. 4 In the meantime, the government
began to prepare legislation for offshore mining. Their right to develop this
legislation stemmed from the Treaty on the Continental Shelf concluded in Geneva
in April, 1958, which was in reality an international adoption of the Truman
proclamation regarding a state's jurisdiction over its contiguous continental
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following year the surface duties increases by about $75 to a maximum of about
$900 per square kilometer in the seventeenth year.s~ The royalty is 12.5 per
cent of the wellhead price based on the sales price.4c The corporate income
tax is 40 per cent of the taxable income and an investment credit of 30 per
cent exists for fixed assets and intangible drilling expenditures.4~ The Bri-
tish law differs greatly from the Dutch law in that no state participation is
required. The f inancial conditions, especially the low bonuses and surface
duties, point out the government 's expectation of a relatively low probabi.lity
of success. Also, both the low taxes and favorable investment credits ar»
attractive to the oil companies. However, I don't think it would be too spec-
ulative to say that when, and if, the exploration becomes successful, a con-
siderable amount of rent will become due to the British government.

DENMARK

A different type of offshore oil drilling procedure has developed in
Denmark as contrasted with the Netherlands and Great Britain. Exploration
and production of oil in the continental shelf of f Denmark has been awarded
to a consort ium made up of a Danish shipping magnate, Gulf, Shell, Texaco and.
California Oil Company.~z The concession embraces the entire Danish part of
the shelf, and its duration is fifty years.4s There are no bonuses, surface
duties, or state participation. The royalty is 5 per cent for the first five
years and 8.5 per cent for subsequent years, calculated on the wellhead value.44
The corporate income tax is 44 per cent, but half of the tax paid in the pre-
vious years may be subtracted for the calculation of the taxable income.~s
This makes the ultimate tax rate about 36 per cent. The conditions imposed
on offshore oil drilling on the Danish side of the continental shelf are the
most favorable of any of those imposed upon companies by countries in the
North Sea. However, these low cost conditions correspond to the low geological
expectations for this portion of the North Sea continental shelf. As of yet,
no important discoveries of oil have been made within the Danish of f shore
j ur isdict ion,~s
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Economic conditions affecting petroleum exploration and production in
developing countries quite naturally differ from those in industrialized
countries. Exploration, deveLopment, and production costs are normally higher,
given comparable situations. Most of the equipment must be imported form in-
dustrialized areas and qualif ied personnel must also be brought in. The local
markets are usually restricted. Therefore the oil produced must be transported
Long and costly distances before important markets are reached. In addition to
these economic conditions which lead to higher costs, the oil companies generally
regard the political conditions in developing countries as unfavorable also.
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There is always the danger of nationalization. Thus the outlook for oil must
be particularly rich for a company to invest in one of these areas. This is
the situation in the Middle East.

The Middle East is fortunate in possessing a large number of excellent oil
fields. Much effort, therefore, has been spent by the major oil companies in
this area. Three different types of contracts are presently operating in the
Middle East. These are "equal profit split" contracts, participation contracts,
and work cont ract s.~"

Most of the oil in the Middle Fast is produced under "equal profit split"
contracts. They are used in Iran, Iraq, Saudi Arabia, and Kuwait .'-s Typical
characterist ics of these contracts are that they cover a very large area and
are for a long duration of time."- Originally, the royalties due on these con-
tracts could be offset against the income tax. In reality, they had the char-
acter of advance tax payments. Since 1962, however, this is no longer true.
The royalties are now considered compensation for the extraction of the petro-
leum.'o Apart from this, there is a 50-50 split ot: the net prof its between
the company and the state.='

Participation contracts can take different forms ~ The most simple varia-
tion is government participation in the capital stock of an oil company. This
was the form of the first concession granted in the Middle East. ~ The most
common of these participation agreements, however, are the participation of the
government in an oil production company and the participation of the government
in an integrated oil company. The first is where two single companies  or con-
sortiums! form a separate company, with each owning 50 per cent of its stock.-''
This separate entity carries out the exploration and production of the oil..
The royalty and the taxes are charged to this company and two 50 per cent share-
holders share in the profits respectively.' < An example of the second type of
contract is where a state-owned company and a private company enter into a con-
tract to produce oil.' - The private company takes all the risk of exploration
and the state can participate for a specified percentage in the integrated acti-
vities if a commercial discovery is made. The royalty due is set on a sliding
scale related to annual production.-s Often there is a preference in the agree-
ment. to use state-owned transportation.

The work contracts depart from the previous types in establishing a new
relation bet ween the host country and the company. The company has the sole
function of rendering services to the host country. For these services the
company bears the entire risk. Another difference between the work contract
and the others is that the duration is for a relatively short time of twenty-
f ive years.ss This is the newest type of contract for the exploration and pro-
duction of offshore oil in the Middle East, and to a large extent the move to
it has been a political choice of the host countries.



The accent of the Middle East petroleum laws is on taxation and state
participation. This, naturally, is for the purpose of maximizing public re-
venues to help speed development, both economic and social, in their countries.

ARGENTINA

Deposits of liquid and gaseous hydrocarbons existing within the territory
of the Republic of Argentina and its continental. shelf are the exclusive,
inalienable and imprescriptible property of the federal government according
to Argentinian Law 17,319 of 1967.-s The federal government grants to the pro-
vinces a part ic ipatian in the crude product equal to the royalty collected by
the state.s" The exploration and production of the oil may be carried out by
the state and private or mixed companies whose major object ive is to satisfy
the country's needs for ail while maintaining adequate reserves.e~ The govern-
ment will authorize exports only when internal needs have been met. The exe-
cutive branch determines the location and the size of the areas in which th»
activities of the private and state enterprises may be carried out. Seveet !-
five per cent of. all personnel involved in the petroleum operations must be
Argentine, and the government may sponsor bidding for the exclusive parti<:.ipat ion
of those companies whose capital is exclusively Argentine. a These pravisIons
seem to effect more or less a cross between the offshore oil legislation cf the
industrialized countries and the undeveloped countries of the Middle East. The
exploration far oil must be carried out within a fixed period of time -- twelve
years for the area of the continental shelf.es The concessions are in un t .-
of 150 square kilometers for offshore areas and a maximum of five are a! 1»wed
far each individual.' ~ The exploitation concessions are far a twenty-fiv<
year period with an option for ten more.~s At the end of this period the area
reverts ta the state without any charge. The fiscal conditions to these < a<i-
cessions are that 55 per cent of the profits must be paid to the state. "'~is
55 per cent is made up of royalties, surface taxes, municipal and provincial
taxes, and special taxes. The royalties range from 5 per cent to 12 per cent
of the oil produced from each well.~e

ME XI CO

Mexico has taken a completely dif ferent stance on the exploration an<1 pro-
duct>an of ail, both onshore and offshore, than have the other countries dis-
cussed. Their oil policy, however, is in keeping with their genera1 poli<.y of
establishing the Mexican industry and market as a stable force. A11 petr<>leum
properties were exprapr iated and nat ionalized in 1938.»~ Later, Art ic ie
the Law of November 27, 1958, reaffirmed the government's direct, inalienable,
and imprescriptible ownership of all oil found in the national territory,

- Minin and Petroleum Le islation in Latin America, Pan American Union, ~1 �969,<-
I hereinafter cited as Minin and Petroleum I.
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"including the continental shelf." " The same statute said that only the
nation may carry out the different phases of the oil industry, which compri-
ses the exploration, exploitation, refining, transportation, storage, distri-
bution, and sale of oil and its by-products. The government has set up the
Petroleos Mexicana, to carry out the production of oil in Mexico.~e This
agency, administered by a governing board of eleven members, six of whom are
chosen by the federal executive and five by the Oil Workers Union, is required
to pay the federal government a certain percentage as royalties which can be
not less than 10 per cent nor more than 35 per cent.~o There have been a few
contracts with foreign individuals relating to the Mexican oil industry, but
they have been only for geological, geophysical, exploratory, or development
services,~~

I would venture to say that once the industries and economies of the
Middle Eastern and South American countries have reached che level of develop-
ment that is present in Mexico, these countries will turn to a policy of totally
nationalizing the oil industry as Mexico has done. In this way they believe
that their nation's economic development will be accelerated.

The United St ates and the North Sea countries are highly developed and
industrialized nations. There are individuals within their citizenry who have
the technoLogical know how Co explore and produce the oil located offshore.
The profits made by these individuals will find their way back into the economies
of these nations. The nations' concerns, expressed in their legislation, are
for the orderly and efficient production of this oil with some economic return
to the state because of the oil's value as a natural resource. The underde-
veloped nations, on the other hand, do not have the technical know how or skills
to produce this oil and create more mo~ey for their economies. They have to let
other nations do it for them. However, they put restrict ions on the exploitation
of the oiL which is one of their natural resources, The foreigners still exploit
the oil of these countries because of the vastness of the oil deposits, even
though there are risks involved. Gradually, as the host country picks up the
skills from the oil companies, they decide that they can handle the whole oper-
ation themselves and thus reap all the profits. This is what happened in Mex-
ico. Carried further, when these countries become well developed, their legis-
lation will most likely resemble that of the presently developed countries.
This is because, as their whole socio-economic make-up is changed, so will the
purposes and goals of their legislation change.
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INTERNATIONAL PROTECTION OF MARINE LIFE

FROM THE EFFECTS OF POLLUTION DUE TO LAND-RELATED ACTIVITIES

Robert L. Mull inax

The Secretary-General of the United Nations stated in 1968, that the "in-
vestigation and control of marine pollution... is a matter on which international
action on both regional and global scale is now becoming urgent." The need Eor
international cooperation to protect marine life is obvious due to the fact. that
marine animals and pollutants do not recognize national boundaries and jurisdic-
tions.

Marine pollution has been defined as the "introduction by man, directly
or indirectly, of substances or energy into the marine environments  including
estuaries! resulting in such deleterious effects as harm to living resources,
hazard to human health, hindrance to marine activities including fishing, im-
pairment of quality for use of sea water and reduction of amenities." No stan-
dards of water quality criteria have been established to determine the extent or
effect of pollution on marine life, Until such standards are established for
each pollutant along with a global monitoring system, no effective permanent in-
ternational regulation of the seas will be possible.

The effects an marine life by pollution are not fully known or understood.
The condition of the seas is maintained primarily by interaction with the atmos-
phere and the disposal in the seas of waters and debris carried by the rivers.
The assumption has been that the oceans are capable of absorbing all foreign mat-
ter introduced in this manner without any lasting or significant effects. The
problem facing us now is to determine the effect of human introduction of foreign
matter and at what point any portion of the marine environment is detrimentally
a f fee ted.

Fvery year, eight billion dollars worth of sea life is extracted from the
oceans. Every year a smaller portion of the oceans and seas is available for
fishing. The Baltic Sea is dying from poisoning by DDT, mercury, oil, and in-
dustrial wastes. In many areas, all marine life is dead. In other areas, the
fish are too contaminated to eat and their reproductive cycle has been affected.
Below the halocline, there are 400,000 tons of phosphates, increasing at the rate
of 16,000 tons a year, resulting in a decrease in oxygen and a build-up of hydro-
gen sulfide. In the United States, more than ten per cent of the shellfish-pro-

U. N. Doc. E/4487 at para. 278 �968!.
'Comprehensive Outline of the Scope of the Long-Term and Expanded Programme of
Oceanic Exploration and Research as approved by IOC, Part I. 3  UNESCO/IOC. Sum-
mary Report of Sixth Session, Doc. SC/MD/19, Annex IV at 12 �970!.
Holt, The Food Resources of the Ocean, 22 Sci. Am. 178 �969!.
Hamblin, Pollution: The World Crisis, 32 �970!.
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ducing estuaries have been closed due to pollution. San Francisco Bay once pro-
duced 15 million pounds of oysters and 300,000 pounds of clams per year. No clams

5
or oysters from the Bay are fit for consumption today. Sewage sludge dumping has
created a twenty-square-mile area off Long Island in which fish have fin rot caus-
ed by bacteria. This entire area has been closed to shellfishing since anyone who
eats these shellfish may get hepatitis. In Japan, between 1953 and 1963, 105
persons died or were seriously disabled due to mercury poisoning from eating oy-

7s ters from Minamata Bay, Many other marine areas are contaminated including the
North Sea, Caspian Sea, and the coastal zones near major industrial or metropoli-
tan areas or near the mouths of rivers flowing past such areas,

There are twelve major categories of ocean pollutants: oil; radioactive
wastes; domestic sewage; pesticides; inorganic wastes including heavy metals; or-
ganic wastes; military wastes; petrochemicals and organic chemicals; heat; deter-

s
gents; solid objects; and dredging spoils and inert wastes. Historically, regu-
lation of the disposal of foreign matter into the seas has depended primarily up-
on the nature of the pollutant or upon the degree of possible danger. Due to the
nature of pollution itself, this has resulted in very fragmented and ineffective
controls which have left most categories of pollutants virtually unregulated.
Both oil and radioactivity have alarmed legislative bodies in many nations which
resulted in some effective, but limited, national and international regulations
on ocean pollution. For many years, the United States has dumped low-level radio-
active wastes in 18-guage steel drums into the Atlantic Ocean. Some of these dis-
posals met loud protests from the governments of Spain, Portugal and the Bahamas
when these drums were carried near their shores, The British run a pipeline two
miles out into the sea to discharge their radioactive wastes.

Oil has been described as being, in some ways, the most dangerous pollu-
tant, Oil will float on the surface and is not diluted until bacteria break it
up. This changes the water evaporation rate and cuts off air and light to the
sub-surface waters. Pollution by oil and disposal of radioactivity are serious
problems but some controls are now being applied. International conventions a-
long with national legislation now partially regulate these forms of pollution
even though more stringent controls are necessary. The other ten pollutants have
either been ignored or regulated to a limited but ineffective extent. These reg-
ulations are either limited by territorial legislation or by restricted adoption
and enforceme~t of international conventions.

The twelve pollutants reach the sea through three major routes: �! ex-
ploration and exploitation of the sea-bed resources; �! spillage from ships car-
rying these substances or other activities related to man's use of the ocean sur-
face; and �! man's land-related activities, The ultimate solution to marine
pollution can only be reached through regulating the routes through which pollu-
tants reach the sea. By far, the most serious foreseeable threat to marine life
is due to man's land-related activities: �! agricultural run-off; �! industrial
and domestic wastes; �! deliberate dumping; and �! transfers into the atmosphere.
While some pollutants are involved in all of these activities, thereby compounding
the regulatory problems, other pollutants are involved in only one activity. Ob-
viously, it is impossible to deal with pollutants and/or activities separately as
there are no clear divisions.

Deliberate dumping into the sea is a more easily dealt with source of ocean
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pollution resulting from man's land-related activities. Dumping usually results
in the pollution of international waters. No serious dispute has yet occurred
due to dumping in international waters. If such a dispute did occur, it would
have to be settled according to the principles of international law. freedom of
the seas; reasonable regard of the rights of others; non-abuse of national rights;
and the doctrine of sic utere tuo ut alienam non laedas, The danger in ocean
dumping is not one of a sudden large catastrophe, but of a steadily deteriorating
situation over a period of years, The 1958 Convention on the High Seas does not
include the right to dump as one of the freedoms of the high seas, but no inter-
national tribunal has stated that dumping is absolutely prohibited due to the
universal custom of disposal on the high seas. The issue would ultimateIi turn
on the extent of knowledge of the effect of. dumping on the marine environment,
the foreseeability of the harm, the standard oi proof required, and the kand of
damages suffered by the complaining state.

The first treaty dealing directly with ocean dumping was not opened =or
signatures until November 13, 1972, "The Convention on the Dumping of Pastes at
Sea" prohibits the dumping of high-level radioactive wastes, biological and chem-
ical warfare agents, crude oil, some pesticides, durable plastics, mercury, and
cadmium, Special permits mill be required to dump arsenic, lead< copper, scrap
metal, zinc cyanides, nickel, vanadium, beryllium, and chromium.' Ceneral per-
mits will be required to dump any substance not listed. Individual governments
are given control over ocean dumping including enforcement.

Article I of the treaty requires the signatories to "individually and col-
lectively promote the effective control of all sources of pollution of the marine
environment." The countries are to take a11 "practical steps to prevent the pol-
lution of the sea by the dumping of waste and other matter that is liable co
create hazards to human health, to harm living resources and marine life, to dam-1 3
age amenities or to inter fere with other 1cgitimate uses of the sea." ' 7i secre-
tariat will be established to coordinate and disseminate technical and scientific
data on ocean pollution and dumping and to advise states how to dispose oi wastes
that cannot be dumped at sea. The convention will take effect when it is rati-
fied by 15 nations. Fifty-seven countries have now signed it. This convention
should not be viewed as a permanent solution, but as a temporary alleviation of
the dumping problem until such time as an overall environmental protection con-
vention is politically feasible.

Agricultural run-off, industrial and domestic wastes, and transfer." from
the atmosphere are the most difficult to control. Unlike deliberate dumping,
these activities result in pollution of international water from within a national
territory. Land waste dumped into rivers and carried out to sea is the largest
source of pollution. The estuaries are the areas first affected by pollutants be-
ing carried to sea. Shrimp, salmon, oysters, crabs, clams, menhaden, Eloiinder and
many other species spend significant portions of their lives in estuari  s. Some
organisms exist only in these protected areas and cannot move out to sea when the
area becomes polluted. Nore than hali of the fishery products harvested in the
United States are dependent upon estuaries. This proportion varies from coun-11

try to country depending upon geography and eating habits, but all nations which
harvest a significant quantity of marine life are at least partially dependent
upon estuaries. Estuaries, by definition and purpose, are located within terri-



torial waters and subject to the control of various sovereign states. Estuarine
pollution must be solved by effective legislation on the national level with
close cooperation on the regional or even global level, Since any permanent so-
lution would require a comprehensive regulatory scheme, regional cooperation among
states is mandatory to protect each state s interests. Nowhere is this more evi-
dent than is Western Europe where rivers transport industrial wastes through the
estuaries of one nation only to be swept by acean currents into the estuaries of
bordering states.

Another major problem is caused by pesticides such as fungicides, herbi-
cides, insecticides, fumicides, and rodenticides. The synthetic organic compounds
 such as DDT! are the most dangerous. Many pesticides are resistant to degrada-
tion; therefore, large quantities reach the oceans via land run-off in rivers and
the air. DDT residues have been carried by summer monsoon winds from Africa to j 2
the Bay of Bengal and by the Northeast Trade Winds from Africa to the Caribbean.
Insecticide residues build up in the food chain with the principle victims being
the predatory birds. Chlorinated hydrocarbon insecticides are affecting the a-
vian reproductive cycle resulting in few young to replace the adult population
when the adults die. Species may become extinct which may upset the balance of
an ecological system. DDT has been wholly or partially banned by Sweden, Den-
mark, Hungary, and the United States. Banning DDT presents few problems for de-
veloped nations but since it may increase agricultural yield and control disease,
the developing nations are not very concerned with efforts to protect marine life
due to their national priorities. However, controlled use of DDT in developing
nations coupled with banning it in developed ~ations would significantly reduce
its impact on the marine environment,

Tetraethyl lead, an additive to gasoline, is released into the atmosphere
as a result of the inefficient internal combustion engine used in automobiles.
Due to the interaction between the atmosphere and oceans, the lead content. of
Northern Hemisphere waters has increased five hundred per cent. The eventual.
oceanic deposition of evaporated gasoline, oil, polychlorinated biphenyls  FCB's!,
and dry cleaning solvents is beginning to have adverse affects on some species of

1
marine life.

Regulation of these activities by treaty is virtually non-existent. The
prohibition of pollution must be sought in the general rules pertaining to the
use of the seas. All of these rules are vague and can only be used to regulat»
polluting activities if they are interpreted as pertaining to pollution.

The 1958 Geneva Convention on the High Seas states, in Article 2, that
the freedoms that are recognized by the general principles of international law
are ta be exercised by all States with reasonable regard to the interests oi
other States in the exercise of these freedoms of the high seas. The test ap-
plied here is one of reasonableness. This convention imposed a duty on all States
ta adopt regulations to prevent marine pollution due to oil, radioactive waste
dumping, and exploration and exploitation of the seabed and subsoil. No duty was
imposed on States to prevent pollution from any other source.

Fairly precise rules for civil liability have been developed for cases of
oil spills from ships, but these rules da not extend to other types or sources of
pollution. At the present time, international customary law is unable to control
pollution of the marine environment due to land-related activities. However, if

12 Global Ocean Research, The Sci. Comm. on Oceanic Research, and the World Meteor-
ological Org. 19 �969!. This is a report of a Joint Working Party of the Advis-
ory Committee on Marine Resources Research.
13 Goldberg, Chemical Invasion of Ocean ~b Man, McGraw-Hill Yb. of Sci. and Tech.
67 �970!.
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United Nations resolutions can be taken to he the emergence of a new international
custom, states cannot treat the marine environment with reckless disregard. A
number of recent United Nations resolutions have proclaimed that no state can use
international waters for purposes which threaten the marine environment or. inter-
fere with the peaceful use and reasonable exploitation of the common her.itage of

15
mankind.

An increasing number of nations now have domestic legislation whi.ci1 pro-
motes conservation of the environment and reduced pollution. A good example of
such legislation is the United States National Environmental Policy Act of 1969.
Section 102  E! of this act directs the agencies of the Federal government to
recognize the worldwide and long-range nature of environmental problems and to
support appropriate programs which establish international cooperation in anti-
cipating and preventing a decline in the world environment. In addition to this
act, effective air and water quality acts have been passed which will reduce pol-
lution  air and water! to "acceptable" levels during the next ten years in the
United States. Similar legislation has been enacted in other developed nations
which will substantially reduce pollution from land-related activities.

With the exception of the Convention on the Dumping of Wastes at Sea, the
multilateral conventions which relate to marine pollution are concerned with the
exploration and exploitation of sea-bed resources, spillage from ships carrying17
hazardous substances, and other uses of the ocean surfaces. Only The Conven-
tion on the Dumping of Wastes at Sea aims to control the effects of man's land-
related activities on the marine environment. While this convention is limited
to the dumping of wastes, Article. 1 does require the signing states, individually
and in cooperation with other states, to promote the e f fective control of. all

1ssources of pollution of the marine environment. Whether this imposes a posi-
tive duty on the signatories to provide for effective domestic controls on all
land-related ac tivities which have adverse e f fects on the marine environment re-
mains to be seen. However, it is doubtful that such a broad interpretation will
be given this convention.

Several bilateral treaties and agreements have been centered into for the
purpose of controlling pollution and protecting the environment. The United
States and Spain entered into an Agreement of Cooperation and Friendship:i>1 Wash-
ington on August 16, 1970. Article 16 of this agreement provides that thc two
states wi11 cooperate in the fight against pollution of the air, water, and soil.
This clearly covers all land-related activities which adversely effect marine
life; however, Article 16 is without real substance. Another exampl.e of a bi-
lateral agreement is that between the United States and the U,S.S.R. on Coopera-
tion in the Field of Environmental Protection of May 23, 1972, In addition to
providing for joint projects of conservation of endangered species and control of
oil pollution, the agreement provides that information on research will be ex-
changed on the "chemical aspects of marine pollution and the effects of pollutants
on marine organisms, including chemical and biological analysis of fish, monitor-

ls Legault, The Freedom of the Seas: A License to Pollute, 21 V. Toronto L. J.
221 �971!,

42 U. S, C. Section 4321 et seq.
17 See: International Convention for the Prevention of Pollution of the Sea by
Oil, Nay 12, 1954, as amended April ll, 1962, 12 U.S.T. 2989, T.I.A.S, 4900; 17
U.S.T, 1523, T.I.A.S. 6109. Convention on the High Seas, April 29, 1958, 13 U.S,T.
2312, T.I,A.S. 5200. Convention on the Continental Shelf, April 29, 1958, 15
U,S.T, 471, T.I.A,S, 5578. International Convention Relating to Intervention on
the High Seas in Cases of Oil Pollution Casualties, November 29, 1969, U.S,T.
T.I.A.S.
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ing of rare species, exchange of specimens, and rehabilitation of sea life after
19

ma j or po 1 lu t ion incidents .
Article 10 of the "Helsinki Rules" in the 1966 Report of the International

Law Association Committee on the Uses of the Waters of International Rivers states
that nations must prevent new forms of or increases in the degree of water pollu-
tion in any international drainage basin which would cause substantial injury in
the territory of a co-basin state. In addition, such states are to take all reason-
able steps to abate existing water pollution. Although the "Helsinki Rules" are
just a proposal, this does represent the current thinking of international legal
scholars.

In the Trail Smelter Arbitration, Canada was to be environmentally responsi-
ble for damages for injury done within the United States by fumes discharged by a
smelter operation within Canadian territory. These fumes were carried by the wind,
and Canada was required to prevent such damages in the future. When the arbitra-
tion tribunal found no international law which governed, it turned to United States
law finding an analogy between the quasi-sovereign rights of the states and the
sovereign rights of the nations. The tribunal concluded that u~der the principles
of international law, as well as United States Law, no state has the right to use
or allow the use of its territory so as to cause injury by fumes to the territory

BO
of another.

The law to be applied by the International Court of Justice is stated in
Article 38 of the Statute of the International Court of Justice. The Court is to
apply: �! international conventions; �! international custom as evidence of a
general practice accepted as law; �! the general principles of law recognized by
civilized nations  domestic Law!; and �! judicial decisions and the teachings of
the most highly qualified publicists oE various nations. While there are no con-
ventions that could directly be applied, the other sources of international Law
are increasingly recognizing an environmental responsibility. Most of the develop-
ed nations are recognizing this responsibility as evidenced by United Nations res-
olutions, domestic legislation, international drainage basin agreements, bilateral
agreements, and judicial decisions. However, this may not offer much protection
for marine life from Land-related activities.

Traditionally, the interests protected by international law have been State
?i

interests. No public right of action on behalf of the community exists as such. '
Any plaintiff state may be denied an international forum for lack of standing on
the grounds that the injured interests were those of the international community

:? 2
and mankind as a whole and not an injury to the individual state's interest."
Therefore, even if an obligation to refrain from polluting the seas could be found,
no single state has a property interest in or dominion over the living resources
of the sea which could be injured by the given polluting activity.

The United Nations Conference on the Human Environment held in Stockholm
in June, 1972, proved to be of little value in protecting marine life from the ef-
fects of pollution. The primary achievement was the creation of a new United Na-
tions environmental agency with a twenty million dollar budget. Half of this
budget will be used to continue Earthwatch  formally called World Weather Watch!
and the other half will be used for research and surveys.

?3

67 Dep' t State Bull., Oct. 16, 1972, at 453.
3 U. N. R. I. A. A. 1905 �949!, 35 Am. J. Int' 1. L. 684 �941!,
Hardy, International Control of Marine Pollution, LL Natural Resources 299 �971! .
For example, see the Southwest Africa Cases, I,C,J. 4, 32 �966!,

"The Washington Post  Washington, D,C,!, June 25, 1972, at B6.
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"In publication, in conference, in international units, the matters are
generally divided into air pollution, land pollution, and water pollution. In
fact, there is only one pollution because every single thing, every chemical
whether in the air or on land, will end up in the ocean." Therefore, the only
effective way to regulate pollution of the marine environment, is a global pollu-
tion control regime.

It is a generally accepted principle of international law that a state may
do whatever it wishes within its territory so long as there are no unacceptable
repercussions outside its territory, This means that a State may establish accept-
ability levels for pollutants as long as an inLernationally unacceptable amount
doesn' t escape its territory. However, air currents, land run-of f, and dumping
in rivers carry pollutants into international waters and therefore become subject
to international regulation,

Marine pollution must be treated as part of a wider concern for th» main-
tenance of the environment as a whole. However, given the current political re-
alities, a more rapidly achievable goal should be adopted until a global pollu-
tion control regime can be established. This would involve temporarily treating
marine pollution as a separate issue ind would focus on three major probl~ ms:
�! continuing scientif ic studies on ocean conditions and the ef fects of. pollu-
tion; �! establishing regulations to control the various forms of pollution; �!
enforcement and the problem of liability for pollution resulting from spe< ific
activities and causing damage to others.

The regional approach could be used to meet immediate pollution problems
thereby minimizing economic and ideological conflicts between the states. Such
regional organization would be in addition to an international supervisin,~ organ-
ization and could adopt more stringent pollution control standards than thc in-
te maa tional s tandard s .

Control of pollution in the territorial waters could be given to the in-
dividual states, but no standards should be adopted or enforced which are less
stringent than the international or regional standards. Control of the land-re-
lated activities would be lef t to the governments of the individual states. How-
ever, the states should be required, by convention, to adopt standards for. pollu-
tion control which would meet the minimum international requirements.

The developing states would be economically and perhaps socially d isad-
vantaged by any such international convention  if they signed!, The deve Loped
states all enjoved their economic growth during a period in which there were no
controls on the pollution of international waters, thereby realizing a si;:nil i-
cant cost advantegc, Therefore, any cost disadvantage suffered by developin~ na-
tions should be shared by the developed nations.

At the present time, there is no international machinery to protect marine
life from the effects of pollution due to land-related activities, There is a
present need to establish by convention that it is the clear duty of states and
individuals not to pollute and to provide for the promulgation of anti-po'Llution
regulations. Uniform standards must be adopted as pollution recognizes no juris-
dictional boundaries. Once the duties are established and standards are adopted,
methods for enforcing them must be found. An international tribunal should be
available whereby states and the appropriate international authority can bring
offending states before it for adjudication.

The ultimate solution does not lie in post hoc complaints, but lies in the
acceptance by each state of regulations to control marine pollution resulting from
land-related activity, Narine life is threatened by man's land-related activities

J, Cousteau, Our Oceans Are D~in , N. Y. Times  New York City!, Nov. 14, 1971,
at 13, sec. 4, col. 3.
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and any changes in the marine environment must be in accord with the natural prin-
ciples. A new convention is necessary to determine the relationship between man,
the states, the international community, and the marine environment.
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ATTITUDES OF DISTANT FISHING NATIONS

TO THE CONSERVATION OF FISHERY RESOURCES

Anderson Haynes

"ECUADOR SEIZING TUNABOATS AGAIN"

Ecuador has resumed the seizure of U.S, tunaboats oper-
ating within 200 miles of its shore with four American ves-
sels rounded up by gunboats within the past two days of the
new fishing season.

The new seizures brought an immediate protest from the
U.S. State Department which argues that international law
allows national jurisdiction to extend only 12 miles off
shore.

The General Of fice of Fishing levies fines against boats
which infringe on waters claimed by Ecuador. Ecuadorian of-
ficials said seven foreign boats have already paid fines
totaling 9454,230 so far this year,

In 1971, some 50 U, S. flag tunaboats were sanctioned for
entering Ecuadorian waters and forced to pay $2.2 million
in fines and license fees.

This seizure by Ecuador is emblematic of a persistent and comple~ problem in the
law of the sea, that is, the conflict between distant fishing nations and coastal
nations over the resources of the sea. The issues involved are a tangle of po-
litical, economic, and conservational considerations which are further colT!pli-
cated by professions that often only illogically correspond to purpose.

The international situation has become intense in the last twenty-five
years. Prior to World War II, Western Hemisphere countries had the Pacific Ocean
to themselves, for the most part, In 1966 the Secretary of State's Special As-
sistant for Fisheries and Wildlife painted a pastoral picture of the postwar
fishery:

2

1Ecuador ge~izin Tuna Boats A~gin, Durham Morning Herald  Durham, N.E.!, November
1972, at 10A, col. l.

2W. C, Herrington, International Issues of Pacific Fisheries, 55 Dept, State Bull.
500 �966!.
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U, S, vessels fished off Canada, and Canadian fishermen
did some fishing off the United States, mostly along the
coast of Alaska. U,S, tuna fishermen were beginning to
get the hang of catching the tropical tunas found along
the coasts of southern California and Latin America. Ja-

pan had tried some salmon fishing in the eastern Bering
Sea but backed off on protest from Secretary of State
Cordell Hull. The Soviet Union had shown no great inter-
est in high-seas fishing.

After the war, however, the situation changed. The development of large
stern-ramp trawlers, factory ships that would process, freeze, and store the
fish at sea, and supply ships greatly extended the practical radius of fishing
operations and brought the fishery resources of the entire ocean within the
range of man's fishing implements. A rapid development of fishing effort: on a
worldwide basis pursuant to this technological change has put a strain on the
productive capabilities of the fish population of the high seas. The rapid rise4

in the usage of fish resources is seen in the fact that the total world catch of
fish and shellfish products in 1930 was about 10 million tons, while in 1968 it
was 64 million tons." It has been estimated that the gross revenue from this an-
nual harvest approaches nine billion dollars. Regardless of the precise accura-
cy of this figure; it is clear that fisheries are of great economic value, and
there will be fierce international competition for a share of the wealth.

Coastal waters, by and large contain the best fisheries and are more fer-
tile than waters of the mid-oceans. The coastal fisherman is typically at a
serious disadvantage vis-a-vis the well organized fleets from other countries
that appear on the grounds he has traditionally fished: his vessel is smaller,
his equipment is less modern, and he may be restricted by local conservation

e
measures that do not apply to foreign fishermen. Consequently, coastal nations
wish to preserve the offshore fisheries for themselves while nations with ag-
gressive, wide ranging fleets wish to preserve freedom of high seas fisheries,

The fishery situation is muddied by the fact that many nations contain, at
the same time, distant and coastal fishermen. Thus, peculiar inconsistencies
arise in the attitudes of a given nation, depending on which hat is being worn.
Russia, after unilaterally restricting Japan's right to salmon off the Russian
coast for alleged reasons of conservation, might violently protest a similar re-
striction by the United States on Atlantic flounder. There is conflict, more-
over, within a nation itself. Local fishermen plead for a protective 200 mile
fishery zone while the distant fishing industry urges maintenance of the narrow-

Id.
4W. Chapman, The Theor and Practice of International Fisher Develo ment-S~ana e-
ment, 7 San D, L. Rev. 414 �970!, hereinafter cited as Chapman
Moiseev, The Present State and Develo ment of World Fisheries, Sea Going Fellow-

ship Study Tour of Fishery Biology and Oceanography, USSR-FAO at 1-42 �967!.
c Chapman, Some Problems and Prospects for the Harvest of Living Marine Resources
to the Year 2000, at 1, April 1, 1970  unpublished paper presented to a UNlTAR
Symposium! . SEE F. T. Christy, Fisheries and the New Conventions on the Law of
the Sea, 7 San D. L. Rev. 455, 456 �97D!.
F. T. Chrfsty and A. Scott, The Common Wealth in Ocean Fisheries, 62-63 �965!.

See figures 10 and Il.
L. A. Teclaff, Jurisdiction Over Offshore Fisheries -- How Far into the Hi h Seas
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er zone To make sense of the attitudes, therefore, it is necessary to examine
the underlying interests.

The basic interest involved is conservation and that is the topic with
which this paper attempts to deal. Conservation, however, has a broad meaning
in the context of the fishery dispute. It has been said that conservation like

9motherhood, is a policy all rush to serve. For the most part distant fishing
nations purport to rush equally as hard as coastal nations. Toward what do they
rush? Conservation has been defined as "the controlled, restricted, or postponed
enjoyment, and the consequent perpetuation of a renewable physical resource.
Nations competing for the same resource, while agreeing on the broad ecological
principle, have differing views as to who is to control the resource, how it is to
be restricted, and how long postponed. Thus, within the laudable concept of con-
serving the resource is the more practical question of who gets the avai]able
fish. In addition to overfishing, another aspect of conservation of a renewable
resource is underfishing. With a hungry world, a maximum sustainable yield must
be taken or the resource is wasted. Some insight into the complexity of the fish-
ing problem is gained when we recognize on the one hand a need for a delicate bal-
ancing of conservation and maximum sustainable yields and on the other, an expand-
ing system where all compete independently for as large a share of the wealth as
they can get.

An attempt to set up a written. constitution for the sea was made at Geneva11
in 1958. Four conventions were concluded: the Convention on the High Seas,

12the Convention on the Continental Shelf, the Convention on the Territorial Sea
1=and the Contiguous Zone, and the Convention on Fishing and Conservation of the

14Living Resources of the High Seas. The High Seas convention expressly sets
forth in Article 2 the right of freedom to fish, provided that the right is ex-
ercised with regard to the interests of other states in their exercise of freedom
of the high seas. The convention further developed the nature of fishing
rights:

Artic1e

1. All States have the right for their nationals to en-
gage in fishing on the high seas, subject  a! to their treaty
obligations,  b! to the interests and rights of coastal States
as provided for in this convention, and  c! to the provisions
contained in the following articles concerning conservation of
the living resources of the high seas.

2. All States have the duty to adopt, or to cooperate with
other States in adopting, such measures for their respective
nationals as may be necessary for the conservation of the liv-

Rev. 422, 451.
D. M. Johnson, The International Law of Fisheries, 4 �965!.
Convention on the High Seas, April 29, 1958 �962! 13 U.S.T. 2312, T.I,A.S.

No.5200.
Convention on the Continental Shelf, April 28, 1958 �964! 499 U,N.T.S. 311,

T.I.A.S. No. 5578.
Convention on the Territorial Sea and the Contiguous Zone, April 29, 1958 �964!

15 U,S.T. 1.606, T.I,A,S. No. 5639.
14 Convention on Fishing and Conservation of the Living Resources of the High
Seas, April 29, 1958, �966! 559 U.N.T,S. 285 T.I.A.S. No, 5969.
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ing resources of the high seas

Article 2

As employed in this Convention, the expression "conservation
of the living resources of the high seas" means the aggregate
of the measures rendering possible the optimum sustainable
yield from those resources so as to secure a maximum supply
of food and other marine products. Conservation programmes
should be formulated with a view to securing in the first
place a supply of food for human consumption.
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The convention sets out certain concrete duties of fishing States. A
State whose nationals are engaged in fishing any stock of fish shall adopt for
its own nationals measures for the conservation of the living resources af-

1 E'fected. ' If the nationals of two or more States are engaged in fishing the
same stock, these States shall enter into negotiation with a view to prescribing1 7
for their nationals the necessary measures for the conservation of the stock.
Any States which newly enter an area shall adopt the existing conservational
measures as established.

la

As indicated in Article l b! the convention sets out special rights of
Lhe coastal state. A coastal state is entitled to equal footing with other fish-
ing states in conservation measures affecting adjacent high seas, even though its

O
nationals do not carry on f ishing there. Furthermore, any coastal state may
adopt unilateral measures of conservation in any area of the high seas adjacent
to its territorial sea provided that there is an urgent need and that such meas-

ec
ures do not discriminate against foreign fishermen.

Although the Convention on Conservation was adopted in Geneva by the
overwhelming majority of 45 votes to 1  with 18 abstentions!, it took eight
years to come into effect and was the last of the four conventions to do so,
This delay probably came about because the attenuated compromise satisfied
neither side. The Distant fishing nations felt that freedom of the seas was too
much curtailed in favor of the coastal states, while the coastal nations felt
constricted by the conservational requirement of "urgent" need before being able
to exclude foreign fishermen. "

In addition, certain problems which had a direct bearing on the coastal-
distant nation dispute were left unsolved in 1958. There was a failure to set
the seaward limits of the territorial sea, and a failure to explicate the measures
which coastal states may take in high seas areas adjacent to their coast to reg-
ulate the activities of. foreign fishing fleets and to explicate the distance from
the coastline in which coastal state rights would apply. The effect of these22

shortcomings was to step up the usage of a short circuit device, the unilateral
decree, For the conservation of their own offshore resources and, more important-
ly, for the conservation of their own fishermen's rights to those resources, na-



tions began to assert exclusive jurisdiction over special fishery zones and in
some cases, began to extend their territorial sea. The right of free access of
all states to the fisheries of the high seas is apparently upheld bv most nations

ds
but the high seas, for fisheries purposes, at least, are shrinking.

There are varying responses from the distant fishing nations to the con-
cept of conservation and the erosion of freedom of the seas attendant to it., As
pointed out, distant fishing nations are coastal nations themselves, and they
must also be concerned with protecting home fisheries, Their response to conser-
vation is by and large a function of the distant nation's dependence on foreign
fishery resources and the size and influence of their distant fishing indusLry
vis a vis their local fishing operation. Japan, the Union of Soviet Socialist
Republics, and the United SLates of America are three nations whose varying at-
titudes typify a broad range of distant fishing nations.

JAPAN

Japan's far sea fisheries include the large-scale mothership type bottom-
fish fishery in the North Pacific, the bottomfish fishery in. the Atlantic Ocean,
the tuna longline fishery around the world, the mothership-type salmon fishery

p4and the king crab fishery in the North Pacific." Japan has been in the fore-
front of the post-war expansion. The tuna fishery in 1952 numbered 1,074 vessels
aggregating 89,803 gross tons. Ten years later Japan had a fleet numbering 1590
with an aggregate tonnage of 340,600.

The precise importance of the sea to Japan was outlined by the Japa«ese
DG

delegation to the 1958 Geneva Conference:
Japanese territory, supporting some 90 million people, con-

sists of small mountainous islands with but very small arable
space and meagre natural resources. Consequently, the life of
the Japanese people depends heavily upon the sea, which is the
source of livelihood for a large segment of the population.
Since the development of live-stock industry is naturally re-
stricted on account of the small limited territory, the Jap-
anese people obtain almost 90'/ of their animal protein require-
ments from the living resources of the sea. Moreover, the
fishing industry plays an important role in Japan's foreign
trade, because a part of the fishery products is exported, en-
abling Japan to import foodstuffs and raw materials which are
not available domestically.

Because of the need for fishery resources and because of the fact that
the coastal fisheries are unable to satisfy these requirements, Japanese fisher-
men have made a solid commitment in terms of labor and capital to distant: Fishing.
Through favorable loans and other incentives the government has fostered this in-
dustry and, indeed, has taken a strong role in the management and regulation of
all fishing. Given these conditions it is not surprising that Japan feels that
it has a vested interest in the orderliness and freedom of the high seas. It is
furthermore not surprising that Japan has resisted attempts at restricting free-
dom of fishing. Because restrictive measures, such as unilateral declarations of

M, B, Schaefer, Some Recent Develo ments Concernin Fishin and the Conservation
of Livin Resources of Ch~eHi h Seas, 7 San 8. L. Rev. 371, 386 11978!. herein-
after cited as Schaefer

F, Nagasaki, Some Japanese Far-Sea Fisheries, 43 Wash. L. Rev. 197 �967!.
Kask, Tuna -- A World Resource, Occasional Paper No. 2. Law of the Sea

Institute �969!.
U.N, Doc., A/CONF. 13/39 at 24. thereinafter cited as U,N. Doc.].
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fishery zones and of extensions of territorial waters, artificial quotas, and ab-
stention principles are, couched in terms of conservation, Japan has most often
been associated with non-conservation attitudes. However, Japan is fully aware
of the dangers of overfishing and the consequent extinction of the resource. Her
fishery scientists are as competent as those of any highly industrialized nation,
It is true that Japan is reluctant to provide fishery research money to inter-

37national fishery bodies and commissions." It is also clear that Japan has not
signed the Ceneva Convention on Fishing and Conservation, but it would be simplis-
tic to conclude on the basis of this that Japan was less conservationally minded
than any other state, Japan like most other fishing states is concerned with
"who gets the fish," and Japan, to the greatest degree possible, wants to parti-
cipate in that decision in every coastal fishery. Japan often sees "conserva-
tion" as a roadblock thrown up by coastal nations so that coastal fishermen can
secure greater fishery interests, The Japanese view, in part, is reflected in a
model of competition described by Professor Oda of Tohoku University:

If the demand for the catch of a certain species is 150,
and prudent conservation practice demands that the total al-
lowable catch be only 100, the burden of abstaining from
harvesting the extra 50 will have to be imposed in some way
upon the States concerned in exploiting the available 100.
Each State can, of course, freely compete in fishing within
the total allowable catch of 100. Free competition, however,
does not satisfy the States with less advanced technologies
and economies, or the States which so s«bstantially pre-empt
the fisheries concerned that fishing by any newcomer will
necessarily decrease their own catch, In such cases, con-
flict between two parties, both of whom may agree upon the
desirability of conservation of fish resources, cannot be
avoided. One State adheres to traditional arguments of free
competition in fishing on the high seas since it considers
that its own technology and economy can bring for itself a
larger share of the resources, while the other, seeking to
assure itself of a constant, preferably large, share of the
resources, will invoke all kinds of reasoning in attempting
to keep its competitors from exploiting the areas it consid-
ers most importanL. The allocation of limitations has in
fact made it difficult. and sometimes impossible to compro-
mise conflicting national interests even among those States
which are most vitally concerned with the conservation of
resources.

Professor Oda sees two possible avenues for the conservation-allocation
of fish resources: to leave all states to compete, fishing freely among themselves
within the limit fixed by the conservation consideration, or to allow unilateral
decrees of artificial allocation providing for preferential shares for privileged29
states such as coastal states or those entitled to historical titles. The sec-

Chapman at 408, 450.
S, Oda, Some Observations on the International Law of the Sea, 11 Japanese Ann.

of Int'L L. 37, 48 �967!.
Id.
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and possibility is by and large what exists today but is one that is not complete-
ly acceptable to Japan.

Japan's attitude toward the unilateral decree has not changed since Geneva
in 1960 when Japan maintained that "a rule of international law can be altered
only through an international agreement based on a consensus of opin.ion among the
family of nations." Nevertheless, Japan has been forced to contend with uni-
lateral conservation measures of nations extending their territ'orial waters,
raising protective fishing zones, and forcing allocations.

31Except for an agreement with Korea, Japan has stuck to a three mile ter-
32ritorial sea. It has been critical of states which have extended territorial

waters to meet their awn needs and afterwards justified it on conservational
grounds. Furthermore, Japan is not in agreement with the United States' compro-
mise measure of a twelve-mil.e protective fishery zone, feeling that this, like
the territorial zone, is merely a prophylactic device to benefit the coastal fish-
ing industry. It would seem that on this issue the Japanese are justified, in
that fish do not limit themselves to a twelve mile area nor, indeed, to any zone,
and hence the pure conservation justification is weakened. The Japanese have,
nevertheless, been forced to accept the zone determinations of coastal states and3 o
have had to bargain ta get any rights in the territorial fisheries.

0=her conservation devices of which the Japanese have been critical are the
artificial quota and the abstention principle. Japanese writers see these as the
products of pressure brought by coastal states at the negotiation stage of a con-
vention in an effort by the coastal states to secure for themselves a more fav-

34orable share in the distribution of resources, An example of the quota system
is the Northwest Pacific Fisheries Convention concluded between Japan and the
Soviet Union in 19S6, The negotiations were subsequent to a Soviet decree purport-
ing to regulate salmon fishing in certain high seas areas. The U.S.S.R. was in a
strong bargaining position at the time as a leading nation and was powerful enough
to put into effect its assertion that a state could modify the legal status af its3 n.adjacent waters to meet the needs of its economy. The convention prohibited
salmon fishing in certain areas of the high seas, limited it in others, and estab-
lished a commission to regulate the specified high seas areas. Joint regulation
for conservation was the Soviet Union's profession in forcing Japan to bargain.
But the Soviet Union catches its salmon, not on the high seas, as does Japan, but
in its inland waterways and is hence not subject to the regulatory commission.
Thus, the true purpose of the convention seems ta be less pure, equitable conserva-
tion than discriminatory allocation,



Abstention is the concept whereby one nation is required by other nations
in a traditional fishing ground to abstain from fishing so that the optimum yield
of the stocks in the areas can be maintained. It was first adopted in the North

36
Pacific High Seas Fishery Convention between the U.S., Japan, and Canada in
1953. The treaty was negotiated with Japan in a weak bargaining position as an
occupied nation, and under it Japan agreed to abstain from fishing stocks of
salmon whenever it was determined that Canada and the U.S. were themselves already

37taking the maximum yield, Japanese writers have been particularly critical, of
this conservational measure saying that there is no precedent in international
law for totally excluding one nation from a high seas fishery that certain other
nations can utilize, Japan has never Fully accepted the principle of abstention
as a legitimate doctrine of inCernational law and at the 1958 Geneva Convention
it rejected the United States' attempt to incorporate the concept. Now that Japan
has a stronger position in the world, it has begun to renegotiate the treaty. It
is interesting to note that since 1963 Japan has had the right to terminate the
treaty and fish up to the U.S.'s twelve-mile limit. But, respecting the United
States' position, it has not done so.

In summary, it seems that while Japan recognizes conservation as a desir-
able goal, it is most concerned with whether Japan will be Created equa11y under
a given conservation measure. Because of a solid reliance on sea resources Japan
is suspicious of any measures to restrict unfairly the freedom of the seas in any
guise, even the hallowed concept of conservation. Because of its highly develop-
ed distant fishing industry Japan favors freedom of both competition and movement
on the seas. Japan is in favor of conservation measures that rationally relate
to the purpose of conservation and that place equal restrictions on all fishing
nations.

RUSSIA

Russia has not traditionally been a distant fishing nation, but in the last
decade it has greatly expanded efforts in all foreign seas. Like Japan, Russia
needs sea resources for its protein requirements. This was particularly true at
the time of expansion when Russia's agricultural programs were unsuccessful, Sea
resources, furthermore, form a large part of Russia's international trade. To
harvest the sea, the Russians have the largest number of fishing craft of any na-
tion and 49 percent of the world tonnage total for vessels over 100 tons. The
nature of the Soviet Distant fishing operation was described in a report to the
U,S, Senate Subcommittee on Merchant Harine and Fisheries in May, 1966:

These  large trawler! fleets might not be a low cost op-
eration, but they are mobile and can easily fish one year in
the Bering Sea and the next year outside South Africa. Thus
if a ground has been over-fished the fleet can move to another
area. If restrictions for purpose of conservation are imple-
mented, such as catch quotas, closed season, closed areas, the
oceangoing trawlers and factory ships can fish elsewhere dur-

36 International Convention for the High Seas Fisheries of the North Pacific Ocean,
May 9, 1952, �953! 4 U.S.T. 380, T.I.A.S, No. 2786.

North Pacific Fisheries S m osium, 43 Wash. L. Rev. 1 �967!.
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ing the closed season.
38

Despite the commitment to distant fishing, Russia has not taken as extreme
a position on existing conservation devices as Japan. There are two reasons for
this, One is the fact that Russia has an extensive coastal fishery which it must
protect with 12 mile territorial waters and artificial quotas, the very devices
of which Japan has been critical. The second is the fact that Russia can close
its waters and rely on its bargaining position as a wealthy and industrialized
superpower to gain entry into the similarly closed waters of other nations.

Although not as critical of the existing regime of conservation as Japan,
Russia is still very interested in who gets the available fish. Russia did not
sign the Geneva Convention on Fishing and Conservation, possibly because that
would have given the U.S.S,R, less control over the division of the resources,
Russia has, rather, relied on bilateral treaties for conservation and development
which insure it at least an equal participation in the resource. An example of
this is the U.S.S.R. - U.S. Agreement on Fishery Problems in the Western Areas of
the Middle Atlantic Ocean in 1967, wherein the parties agree to conduct the fish-
ery "on a rational basis with due attention to their mutual interests." '1here
are commendable conservation provisions ensuring the reproductive cycle of fish
stocks through mutual abstention, providing for exchange of scientific informa-
tion and establishing periods of closed seasons. The agreement is acceptable to
both because it insures equal division of the available resources.

Russia, nevertheless, like Japan, does criticize the existing conservation
regime when Russia is disadvantaged, In response to Argentina's 1966 extension
of a 200-mile zone of territorial waters the U.S.S.R. declared it impermissible:

Recognition of freedom of the high seas is one of the most
important principles of the international law of the sea,
Freedom of the high seas comprises, especially, freedom of
fishing, which all countries exercise reasonably, taking into
account the interest of other states.

The Government of Argentina, in adopting the new law, is
essentially attempting to place under its sovereignty broad
areas of the high seas to the prejudice of the rights and in-
terests of other states. These actions of the Government of
Argentina are fraught with dangerous consequences, and they
are in obvious contravention of the principles of contemporary

40
international law.

In summary, by working toward a rational fishery management, wherein, in-
cidentally, it insures itself a division of the wealth, through treaties and com-
missions such as the International Whaling Commission and the International Com-
mission for the. Northwest Atlantic Fisheries, Russia is gaining a reputation for
becoming more conservationally minded, Still, Russia is division oriented on a
self interest scale, as opposed to conservationally motivated for the good of the
international community at large. It is significant to note in this regard that

Hearings on S. 2218 Before the Subcomm, on Merchant Marine and Fisheries of the
Sen. Comm. on Commerce, 89th Congress, 2nd Sess., Ser. 65 �966!.

U.S.S.R. � U.S. A reement on Fisher~Problems in the Western Areas ftohe Stiddle
Atlantic Ocean, 7 Int'L Legal Mat, 144 �968! .

�969!.
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Russia is not a member of the U.N, Food and Agriculture Organization which makes
at least an a t temp t at mult i la terai fishery management,

THE UNITED STATES

The United States is a distant fishing nation of lesser magnitude than
either Japan or Russia, Its operation is by and large only in the shrimp and
tuna fisheries. The total number of vessels is small, and they operate individ-
ually rather than as a fleet. The U,S, depends on living resources of the sea
far less than many other nations. The U.S. has recently imported more fish than
it has produced.

As a lesser distant fishing nation the U,S, is less critical of the exist-
ing international machinery for conservation. Nevertheless, the U.S., just as
other nations, is critical to the degree that its interests are prejudiced or its
share of the wealth diminished. The major confrontation is over the I.atin Ameri-
can powers' unilateral extension of fishery zones to 200 miles and the consequent
restriction of the rights of the U.S. distant tuna fleet, The position of the
United States according to the Special Assistant to the Secretary of State for
Fisheries and Wildlife is that attempts by coastal States to protect their fish-
ery interests by unilateral action through extending their jurisdictional claims
beyond twelve miles can hamper full utilization of fishery resources> and may
lead to retaliatory actions by distant-water fishing States, with harmful re-

41suits. The Latin American powers have not been amenable to international ne-
gotiations on the subject and there is no immediate solution to the problem in
sight.

Despite extensive operations of the tuna fleet, the bulk of the pressure
is for the U.S. to protect its coastal fishing industry, The great percentage of

4 c'
the total U. S. catch is within twelve miles of U. S. shores. Consequently the
U. S., while not abandoning the three mile territorial sea limit, has moved to
establish an additional nine-mile protective fishery zone. At the 1958 Geneva
Convention the U.S. unsuccessfully supported the three mile territorial limit
largely because of strategic naval reasons, It seems clear at this point that
the U.S. would be willing to support a twelve-mile zone if for no other reason
than to curb the escalation of seaward zones.

The United States is perhaps the strongest supporter of conservational
measures of any fishing state. This is perhaps because of the extensive coterie
of fishery scientists and conservationalists in the U.S. and because the U.S. de-
pends less on actually cat"hing the fish itself. The U.S. is rich enough to af-
ford the luxury of rational, long term exploitation of the sea, and hence it par-
ticipates in all major treaties and commissions of conservation including the
Geneva Convention on Fishing and Conservation, the Inter-American Tropical Tuna
Commission, the U,N, FAO, and the International Commission for the Northwest At-
lantic Fisheries.

CONCLUSION

This paper has attempted to analyze distant fishing nations' attitudes
toward the solutions for conservation that arose in international law both be-

4l
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fore the Geneva Conventions and af terwards in response to the failures of those
conferences. Unilateral measures by coastal states and the rise of devices that
speak more to discriminatory allocation within a particular area than. to concert-
ed conservation are the manifestations of a piecemeal approach necessitated by
the breakdown of broad international cooperation,

Perhaps when nations are fighting for as large a share of the wealth as
possible, there can be no cooperation. If this is true, it will result in the
closing of the commons ot the ocean.. For as sea resources become scarce the com-
petition will escalate and the "sea-rush" will be on. Eventually it will be eco-
nomically disasterous for any state to fail to extend its territorial waters for
as far as it can possibly exercise control.

The international situation does not have to go in this direction, however,
All nations seem to be in agreement on the principle of conservatio~. That is a
beginning point for cooperation. A second nexus is the fundamental need of every
human being for food. As the need for food resources increases, so too will the
need for tight, effective, and strategic management of sea resources to insure the
optimum harvest. Perhaps the United Nations is the organization to oversee this
operation. Host nations see this as a draconian solution and are indisposed to
release their actual or potential rights in any resource to world control. How-
ever, as more nations enter the competition for the ocean wealth the less those
rights are going to mean; for the supply will be depleted, perhaps beyond re-
generation and a right in nothing is nothing.

Perhaps the Fur Seal situation will be an instructive analogy for the fish-
ing problem. It took the near extinction of the seal herds to awaken the compet-
ing nations to the dangers of unconcerted and unplanned usage of a resource. Now
the Fur Seal Convention is a model of international cooperation and one of the
most successful examples of concerted regulation, At a future Law of the Sea
Conference, it is hoped that nations will realize the mistakes of the past and at-
tempt to formulate an equitable, comprehensive and concerted plan for the use of
the living resources of the sea.
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AFRICAN ATTITUDES TOWARD THE LAW OF THE SEA

Paul Carruth, Jr.

As with any subject on an international scale, a comment on the interna-
tional position af the African states concerning the laws of the sea, especially
in commenting on the attitudes of those few landlocked states within the contin-
ent, involves a certain amount of gazing into a crystal ball. No sector of in-
ternational law is in such a state of flux and dynamic development as the African
situation. The continent is grandly exhibiting the predicament of a massive, in-
ner growth, combined with an indiscriminate, outreaching, infantile hand, able ta
grasp internationally any passing political or social system. The immediate ex-
terior cause of the problem is the relative ease of world trade due to modern im-
proved modes of transportation. The force within that is contributing to the
duality is the struggle af the newly independent states to assert their sovereign-
ty while economically attempting to stabilize the effects of a post-colonial per-
iods~ The law of the sea is therefore relevant in this context as it may be seen
as a reflection of movement within and without Africa to move those countries
toward actual, as well as potential, international standing with other world
states. The crystal ball, at this stage, becomes the appropriate instrument of
measurement of present and future developments. As the Committee on the Uses
af Waters of International Rivers of the American Branch of the International
Law Association phrased it in their May 1958 Report:

International law is not static. Like all living
systems it grows and changes, Recognition of what
the law is may fallow long after the law comes into
being. This is peculiarly true of the law based
upon international custom giving evidence of general
practice accepted as law. In the view of this com-
mittee it is artificial to seek to identify nice
gradations between principles that are already
generally recognized as constituting existing law,
principles that are coming to be recognized as
representing already existing law, principles that
are recognized as becaming existing law, and sa on.
Such classifications may appear to be scientific,
but they do not fit a living system such as the
law, Customary law necessarily develops by accre-
tion, and as Prof. H. A. Smith pointed out at the
Geneva meeting of the international committee in
October, 1957, the recognition and expression of

1
customary law necessarily lags.

International Law Association, New York University Conference �958!, Principles
of Law and Recommendations on the Uses of International Rivers, May, 1958, p. viii-
ixi
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The attitudes of the African states toward the laws of the sea may be ob-
tained by inquiry into three levels of possible international consequence. First,
the laws that an individual country may have passed or policy statements that may
have been issued would afford a ground level view of concrete actions, inactions,
or reactions. This movement would reflect the impact of outside forces, as well
as inside pressures, to establish some sort of standard within the country as to
sea law legislation. In the case of most African countries, the form of pressure
would most likely be at the lowest level, need for a local statute concerning a
local, probably long existing nuisance. The purely local problem which only re-
motely would concern sea law would, as will be shown later, most likely be an
anti-dumping or polluting ordinance, The second level, however, more nearly ap-
proaches a positive response to international attitude. The collective legal
actions of the states of Africa, as a whole, may at least expose a reaction to a
common outside stimuli in the area of sea law. The primitive state of Africa, as
a whole, leads to the belief that the action will be in actuality a reaction to
the inadequacies that exist in Africa and to the proding of outside powers. Last-
ly are the voting records of the individual African states on resolutions concern-
ing sea law that come before the United Nations committees and the General Assem-
bly. International agreement is indeed the function and purpose of the United Na-
tions. Resolutions on sea law matters are increasingly surfacing in United Nations
agendae. Recent movements in sea law are reflected in such resolutions which are
discussed before the members and on occasion voted upon. From this level, hope-
fully, the local action that is reflected in the individual vote will be affected
by a filtering down af ideas. At least thought upon the matter is produced, and
perhaps future action may be seen from this thought provoking level.

African Hist~or

Africa is definitely wrestling with the effects of its past. Pre-colonial
Africa is characterized by primarily a multitude of overlapping circles upon a
map of the continent. Thousands of tribes are known to have existed and are still
in existence today. Intertribal marriage and overlapping hunting grounds, once
evolved from thousands of years of contact and strife, a re still visible in custom-
ary action and territorial usage today. The European conquerors are viewed today
in Africa as the disruptors of a common community of customary peace which the Af-
rican people themselves formed aver a period of cen.turies. Narfare is known to
have existed, but the procedures for battle are believed to have been very complex,
with the purpose of settling the conflict quickly, efficiently, and summarily.
Many tribes are known to have practiced a kind of warfare which involved a battle
to the death of the leaders on the opposing sides. The side of the leader that
survived was, of course, declared to be the winner of the dispute. The number of
men or women used for the "trial" varied, essentially holding an equal amount of
votes for each side, with one chath equal to one vote against that side. A tie was
seen not to resolve the situation. Nevertheless, such intricate systems of gov-
ernment and settlement of governmental disputes between tribes is recognized ta
have been well established,

The influx of the Moslem religion from the north is the beginning major
contributing factor in the disruption of the relative order and peace. The Fierce
belief of the Moslems, "convert or you die", disrupted all of the family and tribal
orders. The Moslems rode south and canquered the northern third of the continent.
A unifying force was brought to these countries, but the aid governments were re-
formed and family ties retained but reshaped.

Later in time but more quick to develop was the introduction of the Euro-
pean and his Christian religion into the central and southern areas of the contin-
ent. The Christians converted the "heathens" away from their worship of the gods
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and family ancestors, and superimposed a European colonial government upon the
confusing existing system, Not realizing how complex and developed was the ex-
isting system, the Europeans, the British no less than anyone else, gave the
people a European government to enable them to raise themselves from their ignor-
ance and become Christian Europeans. Being militarily defeated and the govern-
ments being run by and for Europeans, the old systems became phased out, family
ties and traditions disrupted, old trading customs reformed, and incomprehensible
rules were established over the old tribal rules. European lines were drawn to
demark territorial boundaries to include one governing unit where fifty existed
before, Tribes, very different from each other and completely without contact
prior to the governmental formations, were made to deal with each other. In many
cases, due to the rise of certain groups in the civil service or preference by the
governing powers, one group came to govern many groups within the country. The
rise of the Ibos in Nigeria was a prime example, Different religious sects were
"given" to the people, who then became more confused than ever and were able to
do nothing to remedy the situation themselves. The Moslem north retained the re-
ligion with a mixing of the old tribal customs to fight with the Christian central
region. The whites plundered and dominated with the aid of the government, and
the African was demobilized and confused,

It is no wonder that the emergence of a sense of nationalism in different
so-called African countries has brought about internal struggles, fighting across
borders, and a spin-off hatred of the European white ruler. The colonial period
for Africa is easily seen by historians as a mistake on a grand level. Might, in
this case, has not made right but has made wrong. Independence for the states
perhaps has not made matters worse internally, but the suppressed hate for the
European and whites in general has been allowed to express itself.

African Governmental Reflection

The purpose of the review on African history and African state of mind has
been to set the mood for a presentation of the reasons for the internal laws and
international actions on the part of separate governmental units. African history
explains why attempts to organize the African states, as is being attempted by the
questionable Organization of African Unity, has met with less than complete sup-
port by Africans themselves. Stability in government and governmental action is
still a viable issue throughout the continent. This explains the why the O.A,U.
provides in its Charter for members to be states, as opposed to governments.
The existing state of mind for Africa is probably very healthy, for the resent-
ment of the past white rule serves as a badly needed unifying force within the
countries. The fact that the hatred may be directed toward one past government,
for example the Kenyans' attitude toward the British, can tend to focus the people,
as a whole, in one direction and toward a common ground. The smaller issues are
swallowed up by the main issue. Uganda serves to illustrate the outward hostil-
ity by a recent foreign policy statement:

3. Uganda believes that no part of Africa can
feel completely free and secure until the whole
continent of Africa has been liberated from the

A reference to this distinction is noted in a foreign policy statement issued
by President H. E, General Idi Amin Dada on March 15, 1971, under the subheading,
Organization of African Unity, Numbers 6 and 7, Page 2.
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joke of colonialism and freed from insidious
attempts to introduce noe-colonialism,

4, Uganda is, therefore, committed to support-
ing the elimination of colonialism and neo-
colonialism from the continent of Africa and to
this end the Uganda government pledges to con-
tinue to give its moral and material support to
all the liberation movements and freedom fighters
recognized by the 0. A, U.

Many African countries are not so blatant, for the leaders realize that the
survival of their countries depends on the trade and assistance given by the Euro-
pean and United States governments. Internally, the situation is;

The governments of those African states which
retain civilian constitutions usually have the
power, both constitutionally and practically, to
make sure that any law they wish to see enacted
can be brought into being within a very short
space of time. Subservient legislatures, espe-
cially in one-party states, and the side range
of executive power vested in African presidents,
assist this process,

The position is even simpler in the military
dictatorship, where rule by decree, untrammelled
by any constitution other than that which is
self-imposed, in theory allows the military
government to effect radical and breathtakingly
rapid changes in legal institutions, as in the
division of Nigeria into twelve new states to
replace the former four regions.

The types of laws enacted are also not very surprising:

Today virtually every African government places
rapid economic development high on its public
list of national priorities. Government planning
concentrates, however, on channeling human and
material resources into infrastructure projects
and productive activities conducive to economic
growth. Even in "comprehensive" plans very
little attention is given to the effect on
economic growth of the operation of social insti-
tutions. In particular, little attention is paid
to the effect of law on economic development, or
at least to the effect of those ordinary legal

5
institutions not tied to reform.
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Development into contributing international states has, in fact, already
begun in some countries, but for the rest, the trend is inevitable. Foreign aid
programs and rapid transportation have virtually eliminated the barriers most
acute]y facing African independencep inaccessibility and educational isolation.
Relatively stable governments have allowed some social processes to develop and
international relationships to grow. Probably most notable, however, has been
participation in the United Nations. If nothing else, mere participation in the
United Nations has forced the individual governments ta issue foreign policy
statements on world wide issues concerning peace and harmony. Attitudes on is-
sues such as disarmament and sea law are reflected in voting records as they are
presented before the nations in the General Assembly. Even an abstention is a
positive reflection of status on the pertinent matter. Treaties combining certain
expertise and treaties making available results of certain experiments in almost
any field have encompassed the wark of the United Nations. Therefore, forcing
these problems aut into the open has allowed at least a reaction to be exercised
by the developing countries that have as yet not been exposed to such situations
and the problems that may follow. If such situations do arise at any future time,
the probable policy actions of the governments involved are likely to be predict-
able by reference to the previous voting records on such issues.

African. Vie oint on Sea Law

Despite attempts in recent years by outside powers to capitalize on the
untapped potential of the heartland of Africa, most notably the Communist Chinese
movement in Vest Africa, the Africans have remained their awn people. The gov-
ernment may be overturned but it still is African. The tapping of the labor and
mineral deposits, just two examples of the extensive wealth, is being attempted
by the local governments. Such projects, however, involve finding a market. Pri-
marily, the market is European countries, which also aid in the exploitation.
Shipping goods outside Africa by air and by sea involves economic commitment which,
internationally concerning the sea, directly affect the life of the country, Econ-
omic and political stability depend on the power able to be exercised not only in
the country but in the world community.

To begin on the basic level, the internal laws may show where the importance
of sea law lies. Having already made reference to the kinds of governments in-
volved and their ability to create laws, the actual amount of legislation. may not
be indicative of the interest ta be placed in the sea law area. The laws that do
exist are of the remedial type made to resolve a present issue. An example of.
this is the recent action by the government of Cameroon.

The Federal National Assembly voted on 21 October
1967 to extend Cameroon's territorial sea to 18
nautical miles from the present 6-mile limit. This
modification of the Merchant Marine Code will not

A note in a publication issued by the government of. the Chad Republic dated 1972,
and interestingly, published in France, cites that an extension of the Trans-Cam-
eroon railway from N'Gaoundi'ere', Cameroon to Fort-Archambanlt, due to be started
in 1972, "will considerably shorten the Chad Republic's access to the Atlantic,"
Whether it will be started saon and how long it will take to finish, is not known.
However, access to the sea is of interest, even to this most central, and partial-
ly Sahara, African country.
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go into effect until the President of the Republic
7

promulgates the law.

The action in the notice coincides wi.th similar measures taken by many other Af-
rican states on the issue during this period of time. Other states along the
so-called "gold coast," such as Ghana, have taken extra measures to protect the
wealth that mi.ght lie beneath the waters on the extended continental shelf, The
Ghana Fishery Conservation Zone is presently 12 miles off the coast with the ter-
ritorial continental shelf restricted to 100 miles. However, a 1968 law estab-
lished the territorial seabed and subsoil at 100 fathoms but with an extension of
the territory to a "depth capable of exploitation." Oil is only one of the pos-
sibilities contemplated in this action. The Ivory Coast has analogous legisla-

10tion. Kenya, Tanzania, and Liberia all have laws fairly representative of the
other coastal states, those retaining the 12 mile limit. However, a change may1

be in the offing with the change on August 21, 1971, of the Nigerian limit from
22the 12 mile to a 30 mile limit. The issuance is given by the Federal Military

Government, decreeing the measurement is to be "made from the low water mark or
from the seaward limits of the inland waters." The undeveloped off-shore oil
deposits and the massive aid given to the Gowan government following the recent
civil war undoubtedly are factors which enabled such a bold, international move
to take placebo Obviously, the Nigerian government thinks that they will be able
to enforce this boundary and that the country is able to develop these resources
in some way economically beneficial to Nigeria. Otherwise, such action would be
only folly and would lead to economic stagnation rather than progress. All of the
above laws deal primarily with local territorial issues, Sea laws in other kinds
of context are almost non-existent, Laws concerning oil pollution are indicative
of the situation.

To summarize, it is safe to say that the amount
of African legislation which could conceivably
deal with the problem of oil pollution is not
staggering . . . . The legislation is strictly
territorial and . . . applicable only to inland

14
waterways.

Often, no enforcement procedures or penalties are to be found, in these laws.15

7 Limits and Status of the Territorial Sea Exclusive Fishin Zones Fishin Conser-
vation Zones and the Continental Shelf, by Legal Office and Fishing Liaison Of-
fice, Department of Fisheries, F.A.O., Am, Society of International Law, 40 I L.M.
1259 �971!.

Id. at 1255-88.
Id. at 1262.

Id. at 1269.

Id. at 1265 and 1269.
12 Ni eria: Decree Extendin Territorial Waters to Thirt Miles, t Reproduced from
the Supp. to the Official Gazette of Nigeria, Vol. 58, No. 44  Sept. 2, 1971!; Part
A. ]. 11 I.L.M. 154 �972!.

Id. at 154.
14 Herrington, Oil Pollution: Its Nature and Africa's Legislative Response, 4 Af-
rican L, Studies 47, �971!.

Id. at 60.
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Thus, the local level of legislation remains in a primitive state.
United Nations resolutions and conventions are more promising as a source

of study because an international expression is available here more easily than
on the local level. Perhaps the most important United Nations action to date
concerning the law of the sea is the United Nations Resolution 1105  XI! of Feb-
ruary 21, 1957, an analysis of which is given by Annette Blum in an article called,

1B
The Continental Shelf Convention and African Ratification. Of the four Conven-
tions prepared and opened for signature in Geneva, February 24 to April 27, 1958,
in reaction to Resolution 1105, Miss Blum concertrates on the Continental Shelf
resolution and how the Africa~ nations react to it. The resolution, ratified or
acceded to by forty-nine nations as of November 15, 1971, presents a far reaching,
nationalistic point of view. The definition of the continental shelf is indicative:

The continental shelf refers  a! to the sea-bed
and subsoil of the submarine areas adjacent to the
coast but outside the area of the territorial sea,
to a depth of 200 mete1s or, beyond that limit, to
where the depth of the superadjacent waters admits of
the exploration of the natural resou.rces of the
said areas;  b! to the sea-bed and subsoil of
similar submarine areas adjacent to the coasts of

17
islands.

The rights of the coastal states over exploration and exploitation is exclusive
8and without reservation. Any and all types of resources are included under the

definition of natural resources, "Mineral and other non-living resources of the
sea-bed and subsoil together with living organisms belonging to sedentary species

Of the ten countries who have signed and ratified the Convention as
of December 31, 1971, Swaziland, Uganda, and Malawi, three landlocked states, are
included. Three other countries have signed the convention but have not ratified
it. Noting that some of the countries, such as Nigeria, have their own local laws,
the common factors in this grouping seem to be that either the nation is internal-20
ly wealthy and strong or it is not directly affected by such an accession. Those
countries economically weal and needing outside help in developing their natural
wealth do not dare assert themselves in the direction of exclusive control over
their assets. That outside developers should not be scared off by such actions
is a logical argument against anti-exploitation policies. Political self-determin-
ation can only come with economic growth and stability.

In the view of at least one author, future African voting in the United Na-
tions cannot be seen in a context of the African states alone in their status of
developing nations. A recent article by Margaret Lynch Gerstle proposes that an
alliance of "Afro-Asian" nations with "Latin" nations is the future movement to
be recognized in the voting spheres within the United Nations,

21

le A. Blum, The Continental Shelf Convention and African Ratification, 6 African
L. Studies 35 �972! .

Id. at 39.
18

Id.
19

!d.

Id, at 42-43.
21 Gerstle, The Politics of U,N. Voting; A View of the Seabed from the Glass Pal-
ace, Law of the Sea Institute, Univ. of Rhode Island, Occasional Paper, No, 7,
July 1970. As to a Latin American viewpoint of just such a possibility, reference
is made to a forthcoming paper on the Latin American Viewpoint on the laws of the
sea by Robert Fuerst and Jan Samet.
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The Afro-Asian block is the heart of the develop-
ing nation vote. While Latin interests are not
always consonant with those of other developing
nations, it is increasingly allied with, and has
become adept in using, alliance with the Afro-
Asian block for tactical purposes . . . . Within
this dominant framework, the degree of unity of
the developing nation vote is affected by the
nature of the subject at hand. This is particu-
larly noticeable on economic subjects which align
rich vs. poor. The seabeds item is a relatively
pure example; at stake is a pot of gold which not
only divides rich and poor but which is at present
largely conjectural and hence adaptable to unre-

22
strained fantasy.

Miss Gerstle goes on to say that the seabeds item is still in its primitive stage,
for the most part, resulting in a delay of complete unification of the power
"blocs." "Mineral exploitation," however, has been a somewhat developed issue as
to those states presently able to exploit their natural wealth. The voting of a
"tactical" resolution in December 1969 clearly shows a split not only in the world,
but also in the African "developed" and "developing" nations. "Developing nations
want their fair share of the 'pot,'" while the rich nations are prepared to
utilize the resources of the other country as much as possible for their own ends.
To add to the Gerstle article, this is not only a battle between the rich and the
poor but between the united weak nations against the individual strong nations.

The real problem that the African nations face, not only in sea law but in
most international matters, is that of unity within Africa itself. The develop-
ment of the sea law will vitally affect the long range development of the contin-
ent, for much of the wealth that Africa has to bargain with is immediately off the
coast. The old adage, that a divided house cannot stand, is especially applicable
when the dividing comes from within. Even the landlocked nations have a stake in
the final outcome, as their source of economic wealth also depends upon shipment
of their goods and resources out from the continent. Territorial integriLy allows
the individual nation to be the primary beneficiary of the wealth that may exist
beneath the waters or upon the land. The hope against the inevitable plunder of
Africa will be a unification, within or without the United Nations, of the poor
African nations alone or in conjunction with other developing world nations. The
present attitude of the nations is not encouraging, purely judging from their col-
lective legislative history and United Nations voting record. Sea law is undevel-
oped for many nations over the world, both rich and poor, However, the rapid
growth in this area of the law and the direct effect either path will have on. the
African systems demands that present planning and organization be undertaken.
Protective legislation is needed immediately within most of the states, similar

24to that taken by Nigeria, to guard against outside exploitation of off-shore
natural resources. Being realistic, however, most governments will gladly allow
the country to be exploited in return for even a minor share of the benefits.

Id. at 3 ~
Id. at 8.

24 Ni eria: Decree Extendin Territorial Waters to Thirt Miles, supra note 12.
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Landlocked States' Attitude Toward the Law of the Sea

Landlocked states obviously are more interested, in relation to sea law,
in the law concerning access to the sea over foreign territories. Therefore, any
action taken by a country in such a predicament will likely be to protect access
rights and rights of the transversed nation in its own coastal waters. Despite
the scarcity of local laws on the subject, governmental executive actions and
United Nations voting records are likely indicators of possible attitudes of th»
transversed state, even when the transversed state prefers to remain neutral.
Uganda is just such a case in point, as the people of that country must cross
Kenya and Tanzania by rail and air to get to the ports of Mombasa and Dar Es
Salaam, Uganda is likely to reflect the attitudes of Kenya and Tanzania as well
as its own policies, especially when both of those countries would prefer to re-
main neutral on sea law in a public debate In any case, the landlocked states
in Africa do have at least an indirect interest in the law of the sea.

There are presently fourteen African countries which are without a border
25

that opens onto a sea or ocean. Though these countries do not have a sea coast
of their own, all of them make use of the nearest or most convenient seaport to
export and import goods. The transversed state or states, under international
law, allow these countries to cross over their borders to ship these goods. Com-
pensation is of course given to the transversed state; but where the landlocked
state is a poor, developing state, as most all of the African states may be clas-
sified, the sum to be paid becomes an unending problem. Having and maintaining
friendly neighbors is important in this situation. How these states became states
and landlocked states is an interesting historical anomaly.

Functionally, the landlocked states can be cate-
gorized as buffer states, refuge states and adminis-
trative conveniences, All of the mediterranean

states of South America and Asia and the larger ones
of Europe may be characterized as being, to some
degree, buffer states. The smaller European states,
plus Lesotho and Botswana in Africa, are refuges
of harassed minorities escaping from the persecution.,
warfare and political disintegration raging about
them. The remainder of the African landlocked states
have no real raison d' etre, having no long histories
as national entities, no ethnic homogeneity, weak
economic foundations, few natural boundaries, and no
national cultures, They simply happened, largely by
chance, as the major European powers carved up the
continent for their own benefit. The boundaries

separating British, French, and German territories
resulted largely from their relative military and
economic power in the region and the divisions within
the respective colonial areas were drawn partly along
tribal lines, but mostly for administrative conveni-
ence. These have now become states. Whether they
have a future remains to be seen. They are, apparent-

25 Botswana, Burund i, Central African Republic, Chad, Lesotho, Nalawi, Nal i, Niger,
Rhodesia, Rwanda, Swaziland, Uganda, and Upper Volta.
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ly, developing distinctive national personalities and
26

may survive for some time.

The two basic problems in reaching the nearest or most convenient seaport
are the means of travel and the distance encountered, Travel by air is relative-
ly swift and avoids climatic and geographic encumbrances. However, shipment of
bulk goods by air is expensive and quantitively limiting. A small number of
transport-type airplanes for non-militaty use is a general characteristic of de-
veloping nations. Poor nations also usually do not have the money nor developed
natural resources to construct systems of highways that allow convenient travel
to and from the seaport. In recent years, the roadway situation has vastly im-
proved in Africa, not only with the building of more all weather highways but
with the influx of more cars and trucks. Botswana, in a recent government pub-
lication, takes great pride in announcing that the main road link which "carries
the highest density of traffic, will soon be bitumen surfaced." This does not
eliminate, though, the problems encountered in passing through the foreign state
to arrive at the port. Railroads seem to be the solution to bulk transfer prob-
lems, and they have been extensively employed and improved going back to the
early colonial period,

Geographic and territorial problems could, however, create problems in
preventing construction or use of rail lines over both the landlocked and the
transversed countries. Thus, no perfect means of travel exists, just a best means
for the individual situation..

The problem of the distance encountered is pure chance with the difiicul-
ties of the territory in between the two points, the state boundary and the sea-26port, an added burden. The variations run from 100 miles to 900 miles. Some
countries are in a position to travel, fairly equally, to either of two main ports,
but the distance up or down the coast or the crossing of the mountains in between
may make one port more desirable than another. Therefore, distance is no more
significant than is the particular means of travel.

The protection of the rights of access to the sea is encompassed by a need
to protect the rights of the transversed countries in matters including laws of
the sea. The Blum article on the Continental Shelf Convention of 1958 shows that
of the ten African nations to sign and ratify to date the admittedly protective

30document, three are landlocked states. Nore significant is the Gerstle article
which points out that all but one of the landlocked African states voted for the
"tactical" resolution which stated:

pending the establishment of an international
regime states and persons 'are bound to refrain from

N, Glassner, Access to the Sea for Developing Landlocked States, 10 �970!.
27 Facts About Botswana, Embassy of Botswana, 5.
26 Martin Ira, Access to the Sea, at 6, Swaziland to Louvenco Narques, 100 miles;
and Chad to Lagos, 900. The average distance for most of the landlocked states
seems to be from 600 to 700 miles,
2> Id. For instance, Rwanda to Nombasa is 700, but to Bar es Salaam is 750. Niger
to Cotonou is 500, while to Abidjan is 725.

Blum, The Continental Shelf Convention and African Ratification, 42 and 43.
Malawi, Nov. 3, 1965; Swaziland, October 16, 1970; and Uganda, September 14, 1964.
Admittedly, there is not very much of a continental shelf on East Africa, but the
policy vote is significant for the less developed African states, both landlocked
and coastal.
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all activities of exploitation of the resources of
the area of the seabed beyond the limits of national

�1jurisdiction.'

Even the abstaining state is responding to the vote of its access state, Upper
Volta abstaining with Ghana. The other nine states are responding to the vote
by the other fifty developing nations who voted for the resolution, Twenty-32

three developing or future developed states are credited with abstentions, and
two are in the "no" column. Two developed states are for, five abstain, and
twenty-six wish to exploit. True class lines of rich versus poor are formed
with a sizeable swaying middle-class in the center. The landlocked states are
no less committed to their own self interest by supporting their access states.
They have, really, no choice.

Uganda, in many respects, is more fortunate than most of the landlocked
states. Uganda, at least up until the last few months, is enjoying a combina-
tion of factors which makes the country one of the richest states in Africa.
Uganda has allied itself with its neighbors, Kenya and Tanzania, to form what is
called the East African Community. Despite the fact that Uganda has faced and
is facing the problem of internal stability, the country has managed to work with
Kenya and Tanzania to form the long sought union so as to ensure free and unhinder-
ed access to the sea. Cotton and coffee crops have allowed Uganda a favorable

33
balance of trade which is an uncommon occurrence in developing Africa. The des-
tination for both of these crops is almost totally outside of Africa, the United
States the main customer. Thus, access to Mombasa is essential to the survival
of the country with these bulk items.

East Africa, according to Glassner, has one of the best transportation
systems in Africa in the form of the East African Railways and Harbours, an agen-

34cy incorporated into the new East African Community. Because of the emphasis
on the building of the railroads, highway construction has not been encouraged,
at least for commercial vehicles. This is all well and good for the Kenyans and
Tanzanians who are of the same opinion. They, too, depend heavily of the rail-
road and outside trade.

Basically, Uganda does enjoy unrestricted transit
across Kenya and, should she desire to use it,
across Tanzania as well. She also enjoys relative-
ly low freight rates on the Kenya-Uganda Line of the
EAR and H . . . . Not only was the railway originally
built to serve Uganda, but Uganda transit trade is
very important to the railway. Since the EAR and H
is a public non-profit corporation owned by all
three East African governments, it has not and is
not likely to interfere with this transit trade,

Gerstle, The Politics of U. N. Votin , at 4, 12, and 13, Resolution 25740, ?4th
General Assembly, December, 1969. Only Upper Volta abstained following the lead
of Ghana, which also abstained. This is not surprising considering the interest
recently created in the offshore oil drillings by non-African companies.

Id. at 5.
Glassner, Access to the Sea at 144.
Id.
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But transit is still subject to interference by the
government of Kenya.... Kenya 's attitude is
significant because Uganda's foreign trade is ab-
solutely dependent upon transit across Kenya; she
has no feasible alternative.

35

Dependence on the trade with Uganda may in time fix the relationships between
Kenya, Tanzania, and Uganda so that fears of disruptions of the lines of access
with the prospering Mombasa will be appreciably reduced. The recent instability
in Uganda does not encourage this outlook. However, no matter what Uganda does
internally, the country is tied to Kenya and Tanzania in a state of dependence
which is not necessarily reciprocal, Foreign trade is the name of the game, and
Kenya holds the ace, the port of Mombasa,

Conclusion

In the final analysis, African attitudes toward the law of the sea may be
divided into three groups; the developing nations, the developed nations, and the
landlocked nations. Much of the African attitude toward the law of the sea, as
with any other topic of international law, involves a reaction to its colonial
past. The developing states are battling with internal stability, a hatred of the
past colonial rulers, and a conflicting need to trade with these same European,
white powers. The laws on seabed exploitation are the main issues in this frus-
trating situation. The newly developed states wish to continue their prosperity
by not interrupting the inflow of foreign trade and aid to their country. Ex-
ploitation is a proper and an expendable right to give in return for prosperity.
The landlocked nation is a mixture of the two, with much to lose by not following
its access country. The direct effect of sea law on the coastal country is felt
just as strongly by the landlocked state, and each reacts accordingly. Thus, the
complexities of a dynamic African attitude toward the law of the sea reflect an
excitement in change, the only sure characteristic of the newly independent con-
tinent.

Id. at 170-1,
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COOPERATION BE%VEEN CANADA AND THE UNITED STATES OF AMERICA IN THE

CONSERVATION OF THE LIVING RESOURCES OF THE SEAS

Noel Allen.

In the area of conservation agreements, Canada and the United States of
America share some of the most cooperative arrangements in the panoply of foreign
relations, Their mutually beneficial approach has its roots in the earliest
years of each nation's history and has born as fruit several landmark conventions.

This paper is an exposition of the various bilateral and regional agree-
ments to which Canada and the United States are major parties. Because of the
larger international nature of much of the subject matter, attention is given al-
so to the implications of this cooperation on the relevant aspects of certain
United Nations conventions. It is in this legal and historical setting that the,
Canadian-American example of cooperation lends promise to the future of other in-
ternational arrangements, not only in regard to fisheries, but. analogous areas of
concern as well. Just as no human relationship can enjoy perfection, neither can the
Canadian-United States approach be considered entirely model. But if success is
a fair gauge, then the concerted efforts of these two nations deserve scrutiny.

The Treat of Paris

The earliest formal roots of cooperation between Canada and the United
States pertaining to fisheries were prenatal, indeed. It was in the so-called
"Treaty of Independence" of the Thirteen United Colonies that there was refer-
ence to the fishery rights of citizens of the United States and of citizens of
the British Empire in the waters off Canada. This treaty, which concluded the
American Revolution., gave Americans certain rights to North Atlantic fisheries as
provided in its Article III:

...It is agreed that the people of the United States shall
continue to enjoy unmolested the right to take fish of every
kind on the Grand Bank, and on all the other banks of New-
foundland; also in the Gulf of St. Lawrence, and at all
other places in the sea where the inhabitants of both coun-
tries used at any time heretofore to fish; and also that the
inhabitants of the United States shall have liberty to take
fish of every kind on such part of the coast of Newfoundland
as British fishermen shall use...and also on the coasts, bays,
and creeks of all other of His Britannic Majesty's dominions
in America...

The Treaty of Paris, Sept. 3, 1783, 8 Stat. 80-83, T. S. No. 104.

178



Of course, it could not be reasonably inferred that this early agreement was in-
dicative of any friendly intent, either on the part of Britain, the United States,
or the yet unborn Canada. Instead, the elements of cooperation here were mutual
benefit and the practical. reality that an agreement to the contrary might be
either difficult to enforce or obtain." Fconomics and enforceability, no doubt,
have been the dominant motivating forces of the many subsequent accords. "Friend-
ship" in this binational context appears not to be a prerequisite to, but more
probably a consequence of, such pragmatic novations.

The Fur Seal Convention.

The precursor to the modern era of Canadian-American fishery relations was
the Fur Seal Convention,' This was the first international convention expressly
intended to conserve a marine animal, It was signed in 1911 by Great Britain
 for Canada!, the United States, Japan, and Russia, and it was designed to pro-
tect the herds of fur seals in the North Pacific which had been seriously threat-

4
ened by pelagic sealing.

The success of this early indication of prospective Canadian-American col-
laboration could be measured by the overwhelming response of the fur seal herds.
The seals on Pribilov Island had nearly doubled their. numbers by 1916 and had
multiplied to approximately 1.5 million individuals by 1930. Progress in this
respect continued until, in October, 1940, Japan informed the other members of
its plans to withdraw one year hence, which it did.

Meanwhile, Canada had, at last, achieved its nationhood �923! and no long-
er required the agency of its "Nother Country." In its independent coursl it had

7become party to other agreements concerning fisheries. Thus, during World War
II, protection ol fur seals in the northern and eastern Pacific was maintained
under a special agreement between Canada and the United States.  The Soviet Union
had not beerf parti.cipating in pelagic sealing.! Japan, by agreement subs quent to

Cushing, The Treaty of Washington 226 �873!,
Convention for the Preservation and Protection of Fur Seals, July 7, 1911, 37

Stat. 1542, T,S. No. 564  effective Dec. 15, 1911! This Treaty was terminated on
Oct. 23, 1941.
4 Chapman, Thc. Their and Practice of International ~swisher De~yelp ment -~Mana ament,
7 gan Ciego L. Rev. 408, 420 �9707, ~hereinafter cited as chapman, ~Theo' .. all
the. members of the newly formed commission agreed to prohibit pelagic sealing. In
return, the United States would manage the Pribilov Islands seal herds and pay
Canada and Japan each 15 percent of the annual harvest. Russia consented to man-
age the Commander Island seal population and pay Canada and Japan each 15 percent
of its annual harvest. Japan handled the herd on Robben Island and paid Canada
and Russia 10 percent each of its yearly harvest. Id. at 420-421; see Sche Efer
6 Todd, History of the Scientific Study of the Alaskan Fur Seal, 1786-1964, Wash-
ington Bureau of Commercial Fisheries �967!,

Id. at 408.Id. at 408. Japan contended that the fur seal population had increased so much
that the purposes of the convention had been iulfilled, and that the animals were
now so abundant that they were adversely affecting the yield of Japanese fisheries.
Of course, another influence may have been the political tensions in the Pacific
area at that time. Id.These include the Conventions on halibut and salmon which are discussed infra.
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the treaty of peace, abstained from pelagic sealing.
Finally, in 1957, following considerable 'nvestigations which had been made

that assessed the number of fur seals in the North Pacific more accurately than
had been the case previously, and also assessed their relationship to the stocks
of fish used commercially in the area, the four parties to the original convention
agreed upon a new convention. This new convention, called the Interim Convention

loof Conservation of North Pacific Fur Seals, retained the essential provisions of
the former one. Furthermore, it established a continuing Commission which would
make such recommendations periodically to the menber governments as research under

11its auspices dictated. With only slight madificat.ion, this convention was ex-
l~tended for another six years in 1963 and remains in force. today, with rhe Com-

mission still convening annually.
The exemplary traits of the Fur Seal Convention are slightly clouded by the

fact that it involves a business of relatively modest economic interest, while the
expense of exploiting the. crap by nations outside the North Pacific is high.

13

Yet, the unique wealth distribution featiires in the agreement could offer promise
to analogous situations.

The fact remains that this arrangement has worked to the mutual i>enefit of
the two continuous members, Canada and the Unit:ed States, for over 61 years. In
economic terms the fur seal herds of the North Pacit ic have been restored and man-
aged at the most practical level of abundance which will provide the maximum year-
ly crop of furs, to the perpetual approval of Canada and the United States, In-
deed, there appears to have been no other marine conservation convention with such

14
a long history of accomplishment,

The American-Canadian Fisheries Conference

The foreshadowing development, which was ra precede the first. bilateral
agreement between Canada and the United Sitates on fisheries, was an American-Can-
adian Fisheries Conference iield in Washington in 1918. The conference was conven-
ed to discuss pertinent issues concerning fisheries on both the Atlantic and Pacif-
ic coasts. Its final report called f<>r: �! a tr<.aty an t: he sockeye salmon cf15

the Fraser River system; �! reciprocal 1egislat i.on on t he halibut; �! prohibition
of lobster wellsmack fishing just beyond the territorial waters of f the coast of
Nova Scotia; and �! passage of legislation by c<irta in American states to ac<.ord'I s
with Canadian legislation regarding the sturgeon i<i Lake Erie.

The Halibut Convention

8 Chapman, ~Theor at 421. Japan was perhaps at. a hatgaining disadvantage, eonsio-
ering the circumstances of its signing af the treaty of peace,

Id. at 421.
Interim Convention of Conservation of the Nortli Pacific Fur Seal, Feb. 9, 1957,

8 U.S.T, 2283, T,I.A,S, No. 3948, 314 U.iV,T.S. 105,
Chapamn, ~Theor at 1+2!
Protocol amending the Interim Convention of Conservation of the North Pacific

Fur Seal, Oct. 28, 1963, 1'> U.S.T. 316, T.I.A.S. No, 5558, 494 U.N,T,S. 303  ef-
fective April 10, 1964!.

Id. at 422,

Id. at 422,Reiff, The United States and The Treaty Law af the Sea 121 �959!. Lhereinafter
cited as Reiff, United States J.

Id, at 121.
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With that foundation laid, Canada and the United States embarked on a di f-
ferent approach to the protection of the living resources of the sea. The Conven-
tion for the Preservation of the Halibut Fi,shery of the Northern Pacific Ocean

17Including Bering Sea, signed on March 2, 1923, was an encouraging portent of
future Canadian-American cooperation in that it was the first treaty that Lhe

lenewly independent Canada signed. The intent of the treaty was not immediately
to regulate the fishery, but to lay the basis for future regulation.

Thus, the treaty established the International Fisheries Commission to
make scientific investigations aimed at providing sufficient data for later regu-

20lation procedures. The commission began its work with just two members from
21each nation, which was adequate. In its first report, released in 1928, the

Commission confirmed the general impression that the fisherv was in a state of
22 02decline. The several recommendations made in this report were later adopted

in a new agreement signed on May 9, 1930, at Ottowa.
24

This revised convention conferred affirmative regulatory power on the Com-
mission, thus enabling it to manage the entire eastern Pacific halibut fishery
within and about one hundred miles beyond the territorial waters. On January

25

22, 1937, another agreement was concluded which revised the treaty of 1930 and
extended the regulative authority of the Commission. As a consequence of' the2E

total of these concerted efforts, the United States Bureau of Fisheries in 1938
was able to report that the Commission's investigations reveal that "the condi-
tion of the stocks is still improving, as a result of regulation, and of fer new
assurance of the ultimate success of the Commission in rebuilding the stocks of

IIhalibut to a higher level of productiveness."
A threat, which perhaps foreboded later difficulties, arose in 1936. For

43 Stat. 181, T.S. No. 701  effective Oct. 22, 1924!.
Allen, L~aw Fish, and F~olic, 6 lnt. Law. 621, 622 f197!! . [ ethel fatter cited

as Allen, Fis~h
19 Leonard, international Regulation of Fisheries 111 �944! . t hereinaf ter cited
as Leonard, Fisheries 3,

Id. at 111-112, The name of this commission was later changed to "International
Pacific Halibut Commission" af ter other fishery commissions were created.
21 Allen, Fish at 622, But as a result of fishermen s pressure the number was sub-I

sequently increased to three, but with no increase in efficiency. Id.
22 Leonard, Fisheries at 112.
23 The Commission recommended that adequate power be given to fishery authorities
 a! to establish areas within which the total catch of halibut might be lowered
by a predetermined percentage annually in the hope of achieving a stability of
yield;  b! to close indefinitely such areas populated by only small, immature
halibut;  c! to prevent the use of unduly destructive gear;  d! to extend the
closed season and to alter it whenever necessary; and  e! to license all vessels
fishing for halibut within treaty waters. 1 International Fisheries Commission
Report 13-14  Seattle, Washington, 1931!.
24 Conven.tion on Preservation of Halibut Fishery of Northern Pacific Ocean and
Bering Sea, May 9, 1930, 47 Stat. 1872, T.S. No. 837.

Allen, Fish at 625. This regulatory power was subject to the app1oval of the
President of the United States and the governor general of Canada. Reiff, United
States at 168.

Convention Revising the Convention of May 9, 1930, 50 Stat. 1351, T.S. No. 917.
U.S. Dep't of Commerce, Bureau of Fisheries, Report of the United States Com-

missioner of Fisheries for the Fiscal Year 1938 with Appendixes 96 �940!.
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a while it appeared as though the effectiveness of the Commission's conservation
efforts might be gravely jeopardized by the activities of nati onals of non-signatory

28
states fishing beyond the territorial limits. In response, both Canada and

United States passed laws which would bar the use of ports and territorial waters
by any "vessel, national or inhabitant of any country not a party to the Conven-
tion" fishing with disregard for the conservatiorj regulations. ' These measure>s
may have seemed sufficient in the context of the fishing technology of that time,
but as shall be discussed later, modern fishing fleets and greater demands have
later germinated this seed of conflict.

The good works of the International Fisheries Commission continued. on that
course of skillful research and restoration until, in 1953, the results of the
regulations were deemed to be so beneficial that the treaty was once more renego-

sntiated, further expanding and defining the regulatory powers. Under this re-
vised framework, the Commission, renamed the "International Pacific Halibut Com-
mission", has continued the cooperative tradition of what has become recognized
as one of the most successful international commissions to conserve a high seas
fishery. Although not all of the problems of the Northern Pacific halibut fish-
ery have been solved, Canada and the United States' reaffirmations of their faith
in the Commission's work are strong evidence of the importance and general accep-

81
tance of this bilateral program."

The Socke e Salmon Convention

The excellent preliminary results of the Halibut Con~ention encouraged
Canada and the United States, in 1930, to negotiate a convention which would
similarly conserve the sockeve salmon fisheries depeFldcnt upon. runs originatin,�
in the Fraser River system.' " In this Convention, the ratifications of which were
exchanged in 1937, the two contracting nations agreed to establish the Interna-
tional Pacific Salmon Fisheries Commission which would make a complete study of

8the natural history of the Fraser River sockeye salmon. After eight years of
investigation, the Commission, on January 11, 1944, urged the adoption of remedial
measures for overcoming obstacles to the ascent of the salmon in Hell's Gate Can-

28 Leonard, Fisheries at 113.
29 see the Northern Pacific Halibut Fishery  Convention! Act, 1937, Statutes of
Canada, 1937, I George VI, c. 36, passed on April 19, 1937; and see An Act for the
Protection of the Northern Pacific Halibut Fishery, 50 Stat. 325, passed on June
28, 1937.
30 Chapaten, ~Theor at 423. Convention for tho Preservation of the Halibut Fishery
of the Northern Pacific Ocean and Bering Sea, March 2, 1953, 52 U,S.T. 5, T,I.A.S,
No. 2900. This convention incorporated the following unique provisions:  a! the
Commission was given a budget of its own, supported equally by both nations;  b!
it had power to allow it to accomplish the tasks assigned to it by the Convention;
 c! the objective was to conserve the halibut stocks to such a level that they
would produce the maximum sustainable yield.
31 Telephone interview with R, J. Myhre, Nov. 29, ] 971. Mr, Myhre is the Assistant
Director for the International Pacific Halibut Commission in Seattle, Washington.
Lhereinafter cited as Telephone interview with Myhre].
2Sockeye Salmon Fisheries Convention, May 26, 1930, 50 Stat, 1.355, T,S. No. 918

 effective July 28, 1937!.
Whiteman, Digest of International Law 1013 �965! thereinafter cited as White-

man, Digestj. The Commission was composed of six members, three from each nation.
Id. It also had the authority to improve spawning grounds and recommend to the
Governments the removal of any obstructions to the salmon runs. Id.
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yon, and urged further study in regard to the ascent of salmon elsewhere in the
34Fraser River system. Canada and the United States agreed to the thrust of these

35recommendations in 1944. An unusual attribute of this Commission was that the
total catch was to be divided equally each year between the fishermen of the two
nations. Through i~proved knowledge of the nature of the several salmon rffns
and fisheries within the Commission's jurisdiction, this otherwise seemingly im-
practical task has been done effectively to the satisfaction of the two indus-

36tries and their governments. This prosperity led to an extension of the Com-
mission's managerial authority to include the pink salmon fisheries dependent upon
Fraser River runs in 1956.

37

The factors contributing to cooperation in the conservation of this impor-
tant fishery have been generally the same as those which have boosted the halibut
agreements, including the economic benefits and the nature of the fishery. But
an additional inducement for bilateral concord has been the habits of the fish

38themselves. Although the Fraser River is Canadian, the sockeye salmon run
through the Puget Sound in their yearly migrations to and from the open sea.
Also, many of these salmon are caught in the territorial waters of the United
States, and many return to the Fraser only in four year cycles. This has nec-
essitated the agreement, which, like the halibut program, has revived a once en-
dangered fishery to the satisfaction of both parties, and has thus gained f rep-
utation as "one of the most forward-looking enterprises ever undertaken jointly

«4oby two governments in relation to a common resource of the sea.«

The North American Council on Fisher~Invest~i ations

An early effort on behalf of fishery conservation in the Atlantic Ocean is
worthy of mention. In September of 1920, the organizational meeting of thfl North
American. Council on Fishery Investigations was held in Ottawa. This informal41

council, composed of Canada and the United States, along with Newfoundland, and
later France, had much the same aims in the western North Atlantic as did the In-
ternational Council for the Exploration of the Sea in the eastern North Atlantic,

4

Id.
Sockeye Salmon Fisheries Agreement, 59 Stat, 1614, 121 U.N. T. S. 299  efffsctive

Aug, 5, 1944! . Both further agreed to split the cost of $2 million evenly, White-
man, ~Di est at 1013.

Chapman, Theories at 425,
Protocol signed at Ottawa, Dec. 28, 1956, 8 U,S.T. 1056, T.I.A.S. No. 3867  ef-

fecitve July 3, 1957!.
38 Telephone interview with Stewart Blow, Nov. 29, 1972. Mr. Blow is Foreigrn Af-
fairs Assistant of the Office of Ocean Affairs in Washington, D.C. thereinafter
cited as Telephone interview with Blow].
39 Leonard, Fisheries at 114.

Reiff, United States at 173.
Herxington 6 Kask, International Fish~er Conservation Problems and Solutions De-

~velo ed in ~Esistin Conventions 7, International Technical Conference on the Con-
servation of the Living Resources of the Sea, Rome 1955, Doc. A/CONF. 10/L,4, I&r
29, 1955 I hereinafter cited as Herrington, Conservation Problems'.

Id, The International Council for the Exploration of the Sea is primarily an
advisory body, set up to study the seas, Although it was conceived back in 1899,
Canada did not join until 1967. Lucas, International ~Fisher Bodies of the North
Atlantic, 2-3, Law of the Sea Institute, University of Rhode Island, Occasional
paper No. 5,  April, 1970!. I hereinafter cited as lucas, ~Fisher Bodiesj. And
the United States, a member until World War. I, has recently rejoined. Telephone
interview with Blow.

183



Until World War II, it held annual meetings at which research workers, primari]y
from Canada and the United States, were able to exchange ideas and coordinate

43 ~ ~ Iprograms. The commission s groundwork and good will paved the way for the later
International Convention for the Northwest Atlantic Fisheries.

The I.C.N.A.F, Convention

Although the International Convention for the Northwest Atlantic Fisheries
 ICNAF! concluded in 1949, and its Commission are open to all nations who parti-
cipate in the fisheries of this region and to all adjacent coastal states thf
research laboratories of only Canada and the United States are situated within

47their area of concern. Thus it seems likely that the influence and cooperation
of these two nations is vital to the effectiveness of the Commission for their
benefit and in general. The works of the various organs of the Convention in-
clude taking measures concerning open and closed seasons, spawning and nursery
areas, fish size limits, restrictions on gear, and total catch limits, with the
hope of maintaining all fishery resources in the area at a level permitting the

48
maximum sustainable yield.

However, the 1949 Convention did not provide an international enforcement
system, nor did it permit submission of proposals for international measures of
control to its member states. To remedy partially the harm of this deficiencv,49

Canada and the United States agreed separately to allow inspectors to board the
vessels of each other's governments in order to insure that certain Convention

soregulations were being observed, This example of bilateral cooperation, even
within the context of multi-national agreements, is reminiscent of the nearly
constant good fortune that these two nations have enjoyed in their fishery treat-
ies.

The North Pacific Fisheries Tri artite Convention

The most recent convention of major significance to the North Pacific
region was one negotiated by Canada, the United States, and Japan, The Inter-sl
national Convention for the High Seas Fisheries of the North Pacific Ocean,

43 Herrington, Conservation Problems at 7,
Id, at 7.
International Convention for Northwest Atlantic Fisheries, 1 U,S,T. 477, T.I.A.S,

No. 2089  effective for U.S. July 3, 1950!.
~Re orr. of the International Technical Conference on the Conservation of the Liv-

~in Resources of the Sea, 18 April to 10 May 1955, Rome 4, A/CONF.10/6 �955!.
Other members are Denmark, France, Germany  Fed. Rep.!, Iceland, Italy, Norway,
Poland, Portugalf Rumania, Spain, U.S.S.R., and United Kingdom.
47 Laces, ~Fisher Bodies at 22.

Id. at 18-19,
49 Carraz and Roche, lhe International F~olicin of H~ih Seas Fisheries, 6 The Can.
Yearbook of Int. L. 61, 66 n.23 �968!. A Protocol, signed in Washington on No-
vember 28, 1965, which sould somewhat correct these inadequacies, has not yet en-
tered into force. Id.

Canadian Practice in International Law, 1965 and 1966, 6 The Can. Yearbook of
Int. L. 295-296 �968!. Agreements were also reached between U.S,S.R, and the
United States. Id.
El International Convention for the High Seas Fisheries of the North Pacific Ocean,
May 9, 1952, 4 U. S. T. 380, T.I.A. S. No. 2786  ef fective June 12, 1953! .
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or Tripartite Treaty as it is sometimes called, was initially demonstrative of
bilateral cooperation  between Canada and the United States! in what amounts to
a mutual defense arrangement, perhaps more against Japan than with her, By 1951
the time at which the Tripartite Convention was negotiated, Canada and the Unit-
ed States were quite accustomed to binational efforts to conserve fisheries.
And both realized the frequent threats which Japan had posed to the effectiveness
of these programs.

Thus, with that background plus the underlying negotiating disadvantage of
63being recently defeated in a World War, Japan signed an agreement which, beyond

the ordinary conservation schemes, incorporated the controversial principle of
The Tripartite Convention is thus especially notable in that it

is one of the earliest official revelations of the implications of Canadian-
United States cooperation in the larger context of multinational international
law.

U~der the principle of abstention, when a nation  or nations! has fully
developed a fishery and, as a result of constant scientific investigation, is
regulating it so as to obtain the maximum sustainable yield, newcomers who are
parties to the treaty agree to abstain from fishing the stocks concerned. ' Ac-
cordingly, in the International Convention for the High Seas Fisheries of the
North Pacific Ocean, Japan agreed to abstain from fishing salmon east of 175
degrees West Longitude, halibut of North American origin, and herring in certain

52 The halibut fisheries were on occasion endangered by large fishing fleets of
Japan and Russia which might overfish a stock, Leonard, ~su ra note 19, at 113.
Indeed the tensions arising out of the growing Japanese fishing activities in the
North Pacific undoubtedly contributed to the demise of Japan's peaceful relations
with Canada and the United States prior to 1939. Reiff, United States at 278,

Peace with Japan, Sept. 8, 1951, 3 U,S.T. 3189, T.I.A,S. 2490  effective April
28, 1952!, Article 9 of this treaty provided for a later convention to resolve
differences on fisheries.
54 Swygard, Politics of the North Pacif'ic Fisheries, 43 Wash. L Rev. 269, 272
thereinafter cited as Saygard, Politics . An earlier unilateral action taken
by the United States to safeguard its conservation measures was the Truman Procla-
mation of September 28, 1945 which provided for the establishment of;

...conservation zones in those areas of the high seas contiguous to the coasts
of the United States wherein fishing activities have been or in the future may
be developed and maintained jointly
...explicitly bounded conservation zones may be established under agreements
between the United States and such other States; and all fishing activities in
such zones shall be subject to regulation and control as provided in such agree-
ments.

Proclamation No, 2668, Sept, 28, 1945 10F 3 C.F.R. 68/ �943-1948 Comp.!. The un-
official attitude of the State Department toward this particular decree was ap-
parently indifference. Allen, Fish at 631. The inclusion of "abstention" in the
Tripartite treaty somewhat dissipated the political pressures which had brought
about the Truman Proclamation on fisheries. Swygard, Politics at 272.
Ss The principle of abstention in the context of the United Nations Conventions
will be discussed later in this paper.

Van Cleve & Johnson, ~Mana anent of the R~i h Seas Fisheries of rhe Northeastern
Pacific 1, U. of Wash. Publications in Fisheries, New Series, Vol. II, No. 2
�963!.
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57
areas.

Other characteristics of this convention included a thorough research pro-
gram, an organizational structure of one commission and several panels, a high
degiee of flexibility to enable the Commission to handle both bilateral and tri-
lateral problems, and a set of elaborate enforcement pracedures. The Commis-
sion has operated reasonably successfully within these bounds although Japan
has nat admitted any validity to abstention as a principle.

60

The Reci rocal Fishin Ri hts A reement

The enduring history of the cooperation of Canada and the United States on
a bilateral basis was enhanced by a more recent agreement in 1970, In this

61

treaty each nation agreed to accord the fishing vessels of the other country
ciprocal fishing rights in particular exclusive fishing zones. The vessels tak-
ing advantage of this agreement were ta do so subject ta regulation by the host

62nation. The agreement also urged expanded cooperation between the United States
and Canada in regard to both national and joint research programs on species of

63mutual interest off their coasts. The accord, which was originally to remain
in force for two years, was recently extended in the light of its apparent suc-

64
cess.

As a postscript to this discussion of bilateral agreements, it should bc
noted that there have been new negotiations between both countries since 1971

65dealing wj.th special problems of the salmon runs. Obviously, there is no end
in sight to the fruitful cooperation of the United States and Canada in this
sector of the law of the sea.

There have been several regional multinational agreements aimed at the
conservation of fisheries to which Canada and the United States have been par-

57 Reiff, United States at 279. Some restrictions were also placed on Canadian
fishing in the Bristol Bay.

Id, at 279-280.
59 Telephone interview with Blow.

Chapman, ~yheor at 439. When the oeiginal period of the treaty expired 61963i
the Japanese gave notice of a desire to renegotiate on the issue of abstention.
While this renegotiation has continued, Japan has not abbrogated the agreement,
although it could have at any time since 1963. Id.

Fishing Agreement with Canada, 21 U, S. T. 1283, T. I.A. S. No. 6879  e f fective
A~ril 24, 1970!. [hereinafter cited as T,I,A,S. No. 6879'.
658, 662 �971!.
63 Id, The agreement reads in part:

5, The two governments recognized the importance of maintaining the fishery
resources in their reciprocal fishing areas at appropriate levels. Both gov-
ernments agree to continue and expand cooperation in both national and joint
research programs on species of common interest off their coasts. The appro-
priate agencies of the two governments will arrange for exchanges and periodic
joint reviews of scientific information.

T,I,A.S. No. 6879 at 1285.
Effected by an exchange of notes at Ottawa April 7 and April 2], 1972. 66 Dep't

State Bull, 777  effective April 21, 1972!.
65 Telephone interview with Blow.
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66ties. However, because these conventions are more largely examples of multi-
national cooperation rather than products of the concerted efforts primarily of
Canada and the United States, discussion of them in detail herein would be tan-
gental.

Abstention and the U,N. Convention on Fishin and Conservation

As has been suggested above, the implications of Canadian-American coop-
eration in the conservation of the living resources of the oceans have radiated
beyond regional agreements, The most prominent of these radiations has been the
principle of abstention. It is not at all surprising that this theory of con-
servation arose from the long tradition of cooperation between Canada and the
United States, As has been observed previously, these two nations have devised
extensive fishery conservation programs on several fronts. But, logically, the
continued success of these agreements has been dependen.t not only upon their. own.
compliance but also upon the cooperation of non-signatory nations. Thus, to de-
fend their substantial investments, Canada and the United States have advocated

67
abstention.

Since its formal entry via the Tripartite Convention into the considera-
tion of international law, the principle of abstention has been in contention
with the generally espoused theory of freedom of the seas. The Rome Technical66

Conference, held April 18 to May 10, in 1955, provided an early forum for debate
on this matter in its discussion of draft articles on the international regula-

69 7ation of fisheries. This conference endorsed the principle of abstention,
However, the International Law Commission, which was playing a larger role in
the preparation of draft articles on the international regulations of fisheries
for the Conference on the Law of the Sea, avoided adoption of the abstention
principle in its 1956 report, claiming a lack of scientific and economic compe-

These conventions include:  a! the International Whaling Convention, July 18,
1947, 62 Stat. 1716, T.I.A.S, No. 1849, 161 U,N.T.S, 72  effective Nov. 10, 1948!;
 b! Inter-American Tropical Tuna Convention, Jan, 25, 1949, 1 U,S,T. 230, T,I.A.S,
No. 2044  effective July 11, 1950!;  c! International Convention for the Conserva-
tion of Atlantic Tunas, May 14, 1966, U.S.T. , T.I.A.S. No, 6767  effective
March 21, 1969!,
67 The investment is not measured only in time and money, but in the self imposed
catch limits which fishermen of both nations are bound to honor.

Two fundamental freedoms have been applied historically to fishing on the high
seas. One, the freedom to fish, is now guaranteed under Article 2 of the 1958
Convention on the High Seas. see Article 2 of U.N. Doc, A/Conf. 13/L53 �958!.
The second is the common property doctrine which contends that the fish are free
For the taking. Clingan, A Second Look at United States Fisheries liana anent, 9
San Diego L, Rev, 432, 435 �972! .
69 Reiff, United States at 317, This conference had been called by the General
Assembly of the United Nations to deal only with the scientific and technical
aspects of law of the seas, Id.
70

Id,
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tence.
71

At the First United Nations Conference on the Law of the Sea, held at
Geneva in 1958, Canada and the United States proposed that the abstention
principle, in largely the same form as at the Rome Conference, be included in
the text of the Convention on Fishing and Conservation of the Living Resources
of the High Seas:

l. there the nationals of a coastal State, alone or with the
nationals of one or more other States, are  a! fishing a stock
of fish in an area of the high seas adjacent to the territorial
sea of the coastal State with such intensity that an increase
in fishing effort will not result in a substantial increase in
the yield which can be maintained year after year, and  b! where
the maintenance of the current yield, or when possible, the
further development of it is dependent upon a conservation
programme carried out by those States, involving research and
limitations upon the size or quantity of the fish which may be
caught, then  c! States whose nationals are not fishing the
stock regularly or which have not theretofore done so within a
reasonable period of time, shall abstain from fishing such stock,
provided however that this shall not apply to any coastal State
with respect to fishing any stock in waters adjacent to its
territorial sea.

72

73The principle was debated, but eventually it was omitted from the Convention
74itself. The main argument against its adoption had been that underdeveloped

coastal states would be barred from or admitted only at a serious disadvantage
to some of the world's most valuable fisheries by rigid application of the prin-

75ciple. However, the Convention in its final form, did include encouragement
and protection of conservation agreements. Article 1, paragraph 2 of the Conven-
tion provides:

2. All states have the duty to adopt, or to co-operate with
other States in adopting such measures for their respective

Int'1 L. Comm'n. Report, 11 U.N, GAOR, Supp. 9, at 35, U,N, Doc, A/3159 �956!.
In reference to the Rome Conference proposal, the report stated:

�! The Commission recognized that both this proposal, the purpose of which
was to encourage the building up or restoration of the productivity of re-
sources...may reflect problems and interests which deserve recognition in in-
ternational law. However, lacking the necessary competence in the scientific
and economic domains to study these exceptional situations adequately, the
Commission, while drawing attention to the problem, refrained from making any
concrete proposal. Id.

U,N, Conference on the Law of the Sea, Third Committee  High Seas: Fishing:
Conservation of Living Resources!, at 155, A/Conf, 13/C.3/L.69, V.
73 The essentials of both sides of the argument are in Vhiteman, Digest at 969-
977.

Whiteman, Digest at 975.
Crntchfield, ~Naos ament of the North Pacific Fisheries: Economic ~Ob'ectives

and Issues, 43 Hash. L, Rev, 283, 305.
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nationals as may be necessary for the conservation of the
76

living resources of the high seas,

Abstention and a New Conference on the Law of the Sea

With the apparently increasing demand among nations for a new interna-
77tional conference on the law of the sea  originally planned for 1973!, it is

of interest to speculate on the attitudes that Canada and the United States will
hold in regard to abstention at any new conf'erence. The need for a new confer-
ence to review and revise the provisions of the Convention on Fishing and Con-
servation of the Living Resources of the High Seas is evidenced by this growing
demand and by the recent methods used by nations to deal with fisheries claims
and disputes outside of, or beyond, the measures prescribed in the 1958 Conven-

76
tion.

It would appear, in. part, that some of the same conditions which dictated
the Canadian-American advocation of abstention in 1958 still exist, The regional
agreements between the two countries are still thriving and greatly valued by

79both. And, modern technology continues to enhance the potential threat of
large foreign fishing fleets off the coast:.. -of Canada and the United States,

However, a hint of what was to come to pass could be found in the follow-
ing statement by the chairman of the United States delegation at the close of
the 1958 Conference on the Law of the Sea, in reference to the defeat by the Con-
ference of the proposal on abstention:

...The U.S. Government considers that this procedure is an
essential measure to protect and conserve the living resources

76 The Convention on Fishing and Conservation of the Living Resources of the High
Seas, April 29, 1958, 559 U.N.T.S, 285, T.I,A,S. No. 5969  effective March 20,
1966!. Also, Article 6, paragraph 1 provides;

1. A Coastal state has a special interest in the maintenance of the productiv-
ity of the living resources of any area of the high seas adjacent to its ter-
ritorial sea. Id,

77

cited as Bchaefer, Recent Des~ale ment].
Id. at 372. For example; the so-called "Twelve Mile Bill" passed by the United

States in 1966, 80 Stat. 908 �966!, discussed at length in Swygard, Politics at
272; and the Canadian Bill on Fishing Zones, Bill C-202 �970!, discussed in
Canadian Practice in International Law, 1970, 9 Can. Yearbook of Int. L, 285-
294 11971~!. hereinafter cited as the "Twelve Mile Bill"; hereinafter cited as
The Fishing Zone Bill..

Other complaints about the 1958 Convention include:  a! its provisions
do not supply a completely satisfactory basis for resolution of fishing disputes;
 b! it fails to agree on the breadth of the territorial sea;  c! it fails to de-
fine "adjacency" in the sentence "high seas adjacent to the territorial seas";
and  d! its preliminary procedures for arbitration favor States acting only on the
pretext of conservation to the detriment of others. The Territorial Sea 20, Unit-
ed Kingdom Information Service, Canada  Sep. 1961!. Also, see Johnson, The Geneva
Conference on the Law of the Sea, 12 Yearbook of Morld Affairs 90-91 �959!.

Telephone interview with Myhre.
Swygard, Politics at 272.
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of the sea....For these reasons the United States will continue
to pursue the objective of the general acceptance of the procedure of
abstention, and will enter into agreements with interested states
which will incorporate this sound conservation measure.

81

What appears to have happened is that the United States and Canada have
entered into separate executive agreements with the U.S.S.R. and Japan  the two
nations which have nosed the most serious threats! to conserve certain fisheries

82of mutual interest. Other intervening factors included particular unilateral
actions on the part of both the United States and Canada aimed at protecting

83
their fishing interests.

Although the governments recognize the inadequacies of such limited mea-
sures, the sense of urgency has apparently been reduced. This, coupled with the84

practical politics which may be required to contrive some agreement on territori-
al limits, may necessitate compromise on any new proposal for abstention, In-5

deed, it appears that the United States, at least, may advocate something shorttd 6
of abstention at the next Conference on the Law of the Sea.

Conclusion

The bilateral history of Canadian-American fishery conservation has led
the United States State Department to observe that "the history of U.S.-Canadian
relations is unique in world affairs for its closeness and cooperation." This
closeness is the fruit of several mutually beneficial agreements which have grown
on economic gain, but which have been founded on forward looking compromises.

The goal espoused by these two nations of "maximum sustainable yield"
rather than uncontrolled exploitation has provided a reasonable means for the
perpetuation of the living resources of the seas. To protect their own advanced
conservation programs, Canada and the United States have created the principle of
abstention. But as other nations of the world begin to fo11ow the many success-
ful examples made by Canada and the United States, the need for abstention may
diminish.

Whiteman, Digest at 975,
82 For example, the United States concluded a bilateral agreement with the U.S.S,R,
in regard to certain fisheries in the northeastern part of the Pacific off the
coast, Feb. 12, 1971, 22 U,S,T. 143, T.I,A.S. No. 7046  effective Feb. 12, 1971!;
and an agreement with Japan on Salmon and certain other fish, Dec. 11, 1970, 21
U.S.T, 2746, T.I.A,S. No. 7020  effective Dec. 11, 1970!.

"Twelve Mile Bill"; Fishing Zones Bill.

see The Territorial Sea 20, United Kingdom Information Service, Canada  Sep,
19611; and see Scttaefet, Recent ~Develo ments at 371.

Telephone interview with Myhre.
62 Dep't State Bull. 611 �970!, This observation, although in the context of

a dispute between the two nations over the then proposed Canadian Fishing Zones
Amendment Bill is representative of the positive relationship of the two nations,
and its tone is reflected in the response of the Canadians in the same exchange.
"The Canadian Government reaffirms its faith in the spirit of cooperation which
Canada and the U,S. have shown throughout so much of the history of their rela-
tions..." 9 Int'1 Legal Materials 615  April 16, 1970!.
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COLOMBIA' S VIEW OF MARITIME LEGAL PROBLEMS

George Wood

The 1945 Truman Proclamation marked the beginning of much of the Latin
American maritime legal problems. Up to this time the more developed nations
had almost unlimited access to the sea and its resources surrounding the South
American continent. But with the Truman Proclamation, the way became open for
a unilateral action of any one riparian state to declare increased sovereignty
and juristiction over its contiguous seas and the resources beneath. And one
by one they followed this course.

The present situation encompasses a potpourri of individual proclamations
by Latin American states on delimitation of territorial waters, fishing rights,
and continental shelf exploration and exploitation. Recently a great dea1. of
activity and success occurred to synthesise and amalgamate these views in a
number of conferences and declarations. The main element in common is desire
for extended sovereignty and juristiction over the contiguous sea and its re-
sources. But against the backdrop of this Latin American scenario and running
slightly counter to it is the position suprisingly taken by Colombia.

Aloofness best describes Colombia's approach to these problems. Since
the Truman Proclamation, she has maintained a fairly steadfast position of res-
tricted sovereignty and jurisdiction over the sea's resources. But this is not
to be interpreted as support for the more developed nations because Colombia
greatly sympathizes with the positions held by her South American neighbors.
Rather, it stresses her individuality and idealism in the entire conflict.

BACKGROUND

With its unique positioning, Colombia's shoreline faces two different
bodies of water separated by the Isthmus of Panama. On the Pacific side there
is no continental shelf, while on the Carribean shores the shelf is long «nd
shallow. The fact that half of Colombia's shoreline faces the Pacific and is
void of a continental shelf should tend to steer her position towards that of
Peru, Ecuador, and Chile. But such is not the case. Colombia's largest ports,
Santa Marta, Cartagena and Barranquilla, are situated on the Carribean with
strong transportation links between them and the rest of the country.

Colombia exudes great pride in her history, independence, and achieve-
ments. She looks upon her small merchant fleet of 45 vessels as of equal quality
with the most developed nations. To maintain a high standard Colombia imposes
strict rules of registration, navigation licenses, and requirements to fly her
flag. Only Colombian nationals, juridical persons, or foreign juridical per-
sons duly domiciled and established in Colombia may exercise the right of owner-
ship of a vessal flying the Colombian flag. Any violations of the strict rules
for registration will incur immediate termination of Colombian registry.

Since her separation from Venezuela, Colombia has tried to be conciliatory
and friendly with her South American neighbors. As a matter of principle, Colombia
attempts to follow a course of good will and friendship. This spirit prevails
within its democratic tradition and system of government. Though fiercely nat ion-
alistic, Colombia supports an outward looking and brotherly policy with all nations.

B. Reuda, A Statement of the Law of Colombia in Matters Affectin Business,
88 �961!.
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DELIMITATION OF TERRITORIAL WATERS

Colombia places herself in the group of states which favor the 12 mile limit
on territorial waters.s ln the United Nations' proposal of 1958 and the Geneva
Convent ion on the Sea of 1958, she f irst showed her willingness to accept the
compromise of a 12 mile limit in order to obtain worldwide agreement. This terri-
torial sovereignty is measured from the low tide mark on the continental and insular
domain.

Colombia places much of the blame for the disagreement over territorial.
water delimitation on the Truman Proclamation. Before the proclamation, no state
could claim that its unilateral action of extending sovereignty and jurisdiction
over its contiguous seas and resources was an international right, Hut the Truman
Proclamation changed all this. Though the procIamation pertains only to the sea-
bed and the subsoil, it opened the door to the idea that a nation could extend
as an international right its sovereignty beyond its territorial waters. This
has become entrenched as a new principle of customary international law.s Under
this principle anarchy reigns. Each country decides its own territory without
negotiations or regard for the rights of other nations. Colombia fears that the
principle of mare liberum  freedom of the seas! set by Grotius will disappear,
and in its place nations will fight each other under the much earlier principle
of mare nostrum  master of the seas!.4 Colombia, therefore, strives to repudiate
the Truman Proclamation and replace it with an international agreement to main-
tain the freedom of the seas and to safeguard the rights of all nations.

When delimiting territorial waters between two nations, Colombia supports
a simple and widely accepted view. The equidistant line drawn between the points
fartherest out from each shoreline would be the fairest solution. This concept
is presently used in the partially settled dispute between Colombia and Venezuelan
The dispute still continues over resource exploitation in the Gulf of Venezuela
and will be discussed shortly.

Colombia feels a great deal of sympathy towards the 200 mile territorial
view adhered to by other South American countries like Peru, Ecuador, and Chije.=
These countries desperately need the resources to feed their growing and impover-
ished populations. Colombia, however, believes a difference should be drawn
between the 200 mile territorial waters and 200 miles of fishing rights and re-
source exploitation. There is no real need to include the 200 mile territorial
water requirement in their position. Colombia would agree to support the 200
mile fishing and resource exploitation sovereignty proposal if all the other South
American countries agree together. She abhors unilateral action. The action
would have to be taken as a regional proclamation of an American international
right. And if this were to be done, Colombia points out that the 200 mile fishing
zone would cause insolvable problems in the Carribean. As a result of the close-
ness of many islands there would be a great deal of overlapping between fishing
zones and territorial waters.~ But Colombia would be willing to shift her posi-
tion in favor of the 200 mile fishing zone sovereignty in order to promote re-
gional solodarity.

sZ.L.M. 892-893 �972!. [hereinafter cited al 11 I.L.M.1.
J. M. Yepes, 4 La Plataforma Submarina Ante la Constitucion Americana la Reforma

Constitucional Colombiana, 43-57 �953!. t hereinafter cited as Yepes.l.
~Colombian Information Service, Una Politica 8 �970!. t hereinafter cited as
Politica].
s Id. at 12.

s Id. at 15.

'Id. at 14.
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In June, 1972, Colombia changed her position by the Santo Domingo Decla-
ration, This declaration, signed by the Carribean nations, opens the possibility
of sovereignty rights over renewable and non-renewable water resources up to the
200 mile limit. The impact of Colombia's initiation and signing of this declar-
ation prepares her officially to accept the 200 mile sovereign fishing zone of
her South American neighbors.

With the advent of war in Europe in 1939, Colombia joined with most of the
other South American nations in the Declaration of Panama. This declaration es-
tablished, using the straight line principle, a wide security zone around South
America, in places several hundred miles from shore, which was to be free from
any hostile acts of any non-American belligerent nations. The security zone sets
forth merely a statement of principle based on the inherent right of protection
rather than a change in international law.s

In any territorial dispute, Colombia steadfastly maintains it can. be solved
as long as each side puts forth an open mind and a spirit of cooperation. These
high minded principles of good will and friendship establish the cornerstone of
Colombia's view on resolving maritime problems or any other problems. Thi.s atti-
tude opened the way to settling the border dispute between Colombia and Venezuela
and the eventual treaty of 1933. And it will. further resolve the disagreement
over resource sovereignty in the Gulf of Venezuela.

SEABED AND SUBSOIL ADJACENT TO TERRITORIAL WATERS

The Truman Proclamation created an even worse impact on national juris-
diction over the continental shelf than it did regarding territorial waters.
Unilateral action became the hallmark of expansion of marine resource sovereignty.
Colombia would like to return to an international principle which appeared first
in 1942 in the agreement between Venezuela and Great Britain on a sovereignty
and juristiction division of the seabed in the Gulf of Paria.~ The principle was
one of contract between two nations rather than unilateral action. The final di-
vision agreement separated the Gulf of Paria in half as measured from both shore-
lines. This same spirit of bilateral agreement exemplifies Colombia's approach to
her dispute with Venezuela over the marine resources in the Gulf of Venezuela.
The main part of the disagreement was settles in the Declaration of Sochagota in
August of 1969.~o But legal and technical problems still remain to be resolved
over resource exploitation which centers on large petroleum reserves. Sometimes
high tension arises in the press and public opinion in each country, but there
still remains a great deal of mutual friendship and respect between the countries.
It is quite difficult to divide petroleum deposits under the same principle as
territorial waters between two nations where an equidistant line is drawn between
the furtherest projecting points on each shoreline. But under the spirit of co-
operation and good will, much has been done and a final solution will be reached.

In May of 1970, nine Latin American countries met and signed the Declaration
of Montevideo on the Law of the Sea.~ This declaration extended the right of
coastal populations to explore, conserve, and exploit natural resources beyond
territorial waters. Colombia, as well as Venezuela, did not. sign. Later Colombia
did express support in principle for the declaration.~z

sW. Bishop, Jr., International Law: Cases and Materials, 632 �962! .
- Id. at 17.

" Id. at 18.~~ D. M. Sasson, 2 J, Mar. L. h Comm. 223-224 �970!. thereinafter cited as Sasson. t
- J. J. Santa-Pinter, Latin American Countries Facin the Problems of Territorial

Waters, 8 Dan Diego L. Rev. 615 �971! .
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As stated earlier, Colombia has officially taken the high road on the sub-
ject of resource exploration and exploitation, but there has occurred a fair de-
gree of countermovement to her stated policy. In 1953, highly respected professor
Dr. J. M. Yepes proclaimed the idea that Colombia would be the loser for main-
taining her present position. =' In his thesis, all the other countries of the
world would claim and divide the high seas and their resources through unilateral
actions of extending sovereignty. Colombia would receive nothing. He proposed
that Colombia should pick up the lead in recognizing the new international prin-
ciple of unilaterally extending its sovereignty by officially legalizing this right
in written form in its constitution. The extent of sovereignty expansion would
depend on the present scientific capabilities to explore and exploit the seabed
and subsoil. Another countermovement occurred in 1958 in the Colombian Senate.
An attempt was made to pass legislation to allow sovereignty of resource explor-
ation and exploitation of the marine subsoil commensurate with the capability of
science.~ 4

Colombia consider s the waters adjacent to the territorial sea as the
'patrimoniaL sea.' When she first referred to this sea, she defined it as an
area where other nations should respect the rights of Colombia to regulate and
protect the renewable and non-renewable natural water resources.~s Since then,
under the Santo Domingo Declaration, she has expanded it to sovereign rights
over an area 200 nautical miles from the shoreline or within the capabilities
of science to explore.~s The nine countries signing declared that the following
were to be the definitions of the 'patrimonial':

1. The coastal State has sovereign rights over the renewable
and non-renewable natural resources, which are found in the
water, in the seabed and in the subsoil of an area adjacent
to the territorial sea called the patrimonial sea .

2. The coastal state has the duty to promote and the right to
regulate the conduct of scientific research within the pa-
trimonial sea, as well as the right to adopt the necessary
measures to prevent marine pollution and to ensure its
sovereignty over the resources of the area.

3. The breadth of this zone should be the subject of an inter-
national agreement, preferably of a worldwide scope. The
whole of the area of both the territorial sea and the patri-
monial sea, taking into account geographic circumstances,
should not exceed a maximum of 200 nautical miles.~

Colombia feels this sovereign right over a patrimonial sea will serve as
an acceptable compromise between the restricted sovereignty view of the more
developed countries and the expansionary policy of the less developed countries.

~~Yepes at 49 '
~4A. Constain, Elementos de Derecho Constitutional, 64-68 �959!. t hereinafter
cited as Constainl.
~ s United Nations General Assembly, A/AC. 138/SC. I/Sr. 45, 200 �972!. 'hereinafter
cited as SR' 45!.
~s 11 I.L.M. at 91-114.

» Id. at 892.
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This could be used as a settlement in the Law of the Sea Conference in 1974 for
establishing a general agreement on the demarcation line between territorial,
continental shelf, patrimonial sea, and an international zone for the ocean and
deep sea bed. Time is running out for creating rules for marine resource ex-
ploitation. The world population explosion will soon demand these resources,
and the nations of the world should direct their attention to fulfiLLing this
need instead of disputing among themselves over sovereign rights.

Besides holding international conferences, Colombia believes a great deal
could be, and should be, done on a regional level. " For instance, Interamerican
Conferences should be called on a regular basis. This is a workable idea since
Latin America has its own peculiar problems, and there are only some twenty-two
nations involved in reaching an agreement. Once a position has been established
regionally this group could act as a block in international conventions to work
out a universal principle. This idea incorporates regional solutions and planning
into international agreement and might accelerate the process.

INTERNATIONAL SEABED AND HIGH SEAS

Colombia takes a firm stand with many of the less developed nations on
questions of how the seabed and it.s subsoil under the high seas is to be ex-
plored and exploited, Under the present system any nation can unilaterally
exploit the marine resources in the high seas. OnLy the most developed nations
can take advantage of this with their superior technology and vast wealth. As
a result the rich get richer and the poor stay poor. Colombia feels this is
inequitable. She favors establishing an international body to oversee and re-
gulate deep sea activity. In the 1950's Colombia was interested in participating
in the Neptune Plan under ONU auspices. This would create a maritime empire
for the purpose of exploring and exploiting the sea, its basin, and its subsoil
under ONU supervision. One of the major pruposes was to prevent small riparian
nations from losing all these resources to the large powers.

Presently in the UN, the whole problem of exploration and exploitation of
the deep seabed is under discussion. Two opposing proposals face each other.~-
On one side the developed countries favor a licensing system where any one coun-
try can apply through an internationally organized body for a concession to ex-
plore or exploit a specific open sea area. The other side, representing the
less developed nations, proposes creating an international authority to oversee
foreign mixed companies to tap the ocean's resources. Colombia steadfastly
supports the latter, Like so many of her Latin American neighbors, Colombia
forsees the licensing system as just another way that the more powerfuL nations
become wealthier while the less developed nations gain little. Only the more
developed nations can take advantage of the system. It would be a long time
before the smaller nations could buiLd up the technology and capital needed to
tap the deep sea resources, and by then the larger nations would have extracted
most anything of value. Something should be done to create a more equitable sys-
tem where all nations benefit from the sea's vast wealth. To Colombia, this
something evoLves in the second proposal of creating an. international authority
to regulate investigation and exploitation done by foreign mixed companies.

Colombia perceives the international authority as being strong and repre-
senting all nations of the world. The authority will have to lay down strict
rules on investigat ion procedures and exploitation to prevent depletion problems,

~ePolitica at L3.

~ASSR. 45 at 201.
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hazards to human life, and pollution. The purposes behind the investigations
should be to extract and distribute resources with the major benefit going to
the less developed nations. Their need for food and minerals is much greater
than that of the more developed countries. Of course any investigation or exploi-
tation accomplished in the sovereign or juristictional territory of a nation must
be done with the approval of that nation, and it must receive the predominant
share of such resources.

The proposal for a powerful international supervisory authority has been
discussed in General Assembly Resolution 2794  XXV! . Colombia believes this
is a good start. Basically, the authority would control exploration in the
deep sea areas outside of nationaL jurisdiction. Foreign mixed companies, of
course, would be permitted to operate, but so also would single country entities.
To discourage and benefit from the latter, they would be assessed for a large
percentage of their resource extraction profits. The international authority
would have to grow slowly to avoid creating an unwieldy bureaucracy. This means
stressing a small secretariat and small subsidiaries. Less developed nations
would be balanced against the larger nations in the composition of the authority
to allow for equality of representation. It is important not to permit the more
powerful countries to have veto power as in the Security Council which could
hamper developing countries' aspirations. Colombia hopes that the finalization
and international acceptance of Resolution 2749  XXV! will occur at the Law of
the Sea Conference in 1974.

The Latin American Proposal, which also has Colombia's support, is almost
identical to Resolution 2749  XXV!.~> It influenced the drafting of this reso-
lution. Both strive to exploit and administer marine resources for the better-
ment of humanity.

The Latin American Proposal explains more clearly the activities of the
foreign mixed companies and discusses ways of raising the initial capital for
these ventures. Basically, the proposal outlines the agreement between the di-
verse foreign groups along similar lines to agreements between foreign petroleum
corporations and governments owning petroleum reserves.s~ This agreement en-
tails a partnership where the wealthy partner covers all initial sur-
vey and investment costs. Thereafter, both share equally, or as preveousIy
agreed upon in different percentages, in the costs and risks. The wealthy part-
ner also agrees to render his services and technology in training the workers
of the other partner in the operation of the company. In the event of a discovery,
the profits from the enterprise are to be shared equally or in a previously agreed
manner. If the resources were to be discovered in a contracting country's sovere-
ign territory, the local state would have to reimburse the company for its initial
investment plus profits, and after thirty-one years the local state would com-
pletely own and operate the enterprise.

The initial capital for establishing these foreign mixed companies will
come from investments made by the wealthier nations. Lucrative incentives and
returns on investment will be offered, but control of the company will remain in
the hands of the members of the foreign mixed company.~s This all remains con-
sistent with the goal and spirit of the General Assembly Resolution 2749  XXV!,
as well as with the Latin American Proposal, to promote exploration for the good
of all mankind.



CONTAMINATION OF TEE SEA

Colombia recognizes the ever increasing problem of sea pollution.. She
clearly defines her position by supporting the Canadian proposal presented in
the,eneral Assembly.- The Canadian proposal states that only the riparian
states who are closest to the physical contamination are in a position to do any-
thing about it. And furthermore, the partial responsibility for prevention of
such acts must lie with these states. They ought to be given the international
right to intercede and capture the of fenders who violate international rules of
contamination within certain economic and jurisdictional zones near these riparian
states' territorial waters. The Law of the Sea Conference should place high
priority on discussion and formulation of rules based on the Canadian proposal.

In August of 1970, many of the Latin American states met at the Lima Law
of the Sea Conference to discuss the problem of water pollution. From this con-
ference they decided that a reasonable method of preventing water contamination
would encompass rendering "the right of coastal states to establish the limits
of their sovereignty or jurisdiction over the sea in conformity with reasonable
criteria,' taking inta account their geographical, geological, and biological
situation and the need for rational utilization of their resources."~5 The
loose end in this idea is the discretion of each state to decide for itself
how far this non-contamination zone extends out to sea. But Colombia signed
and agrees with the principles set forth at the Conference.

under the Santo Domingo Declaration, Colombia has become more specific
than either the Canadian proposal or the Lima Conference by advocating the 200
mile limit of pollution jurisdiction for each riparian state. As has already
been discussed, this appears under the patrimonial sea section in the Sant:o
Domingo Declaration."~

CON C LU S ION

Colombia 's past view of maritime legal problems placed her in a unique
position in relation to her Lat in American neighbors. Her view, until very
recent months, has been restrictive. She neither believed in nor practiced the
unilateral expansionary policy of her neighbors over maritime resources. This
neither signified support for the larger powers nor a Lack of interest in mari-
time problems, but rather a desire to retain in practice freedom of the seas and
establish a strong international body to protect and regulate its resources for
the betterment of all mankind. This position represented a feasible compromise
between the presently entrenched conflicting positions of the have and have not
camps over maritime Lega 1 problems. But with the recent Santo Domingo Declaration,
Colombia has left this restrictive policy. This may well signify her growing
frustration with trying to establish an international authority. Though this
declaration only applies to the Carribean, it now aligns Colombia with the expan-
sionary policy of the other South American nations.

Just as one may classify Colombia's past view of maritime legal problems
as restrictive, so also can one point to its aloofness and idealism. Time and
time again she stressed the attitude of good will and open mindedness as the key
to resolving conflict. She placed heavy emphasis on individual states putting
aside petty differences to create a viable and harmonious international community.
But similar to the impact of the Santo Domingo Declaration on the restrictive
view, one discovers an apparent shift in Colombia's aloofness and idealism.
Colombia may well forsee that she is losing out on valuable resources exploration
and has decided to protect her own offshore resources and to join the expansionary
policy of the other South American countries.

24 I. N Doc. A/AC, 138/SC. III/SR. 19, 26 �972! .
""~Sasson at 91-LL4.

11 I.L.M. at 892.
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FRENCH LAW AND THE POI ICY TOWARD POLLUTION

IN THE MEDITERRANEAN

W, Vance Brown, II

We shall here attempt to trace the laws and policy of only one of the Med-
iterranean coastal states, France, as it faces the tragic and all too rapid meta-
morphosis of its "Cote d'Azur" and the sparkling sea whose color inspired the
name. During the second half of the nineteenth century, the French Riviera was
"discovered" by the English aristocracy, and the simple fishing village of Cannes
took on a patina of elegance, an elegance that soon spread in varying degrees up
and down the coast. At the turn of the century, practically every painter of the
Impressionist and post-Impressionist schools flocked to the Riviera, not for so-
cial reasons, to be sure, but to experiment with paint in the extraordinary sun-
light of the region. Renoir, Bonnard, Signac, Segonzac, Terlikowski and hundreds
of others have left us a legacy of great richness, inspired by the beauty of the
region and its gentle sea ~ Halcyon days reigned only briefly, however. The Sec-
ond World War chme and went, wreaking its share of havoc, but resistence was not
great on the coast and the destruction was minimal.

It was primarily in the 1950's that the great and irreversible changes b»-
gan. An increasingly affluent and mobile middle class, wondering how best to
profit from their "vacances pay6es," soon flocked in progressing numbers to the
only area where the sun was unfailing. Some built villas, others chose the con-
venience of hotels, while masses of others discovered, and are still discovering,
the economy of "le camping." Nice became a modern metropolis in every sense, the
elegant mansions giving way to glass and steel high-rise apartments and condomin-
iums. Cannes has grown in every direction, while the towns of St. Raphael, St.
Maxime, and St. Tropez, still modest some twenty years ago, now revel in a rather
exhuberant vulgarity in full season, with no hotel rooms to be found within sev-
enty-five miles.

All this has been a great boon to the local economies, the hotel keepers,
restauranteurs and shopkeepers. Real estate prices for waterfront property have
long since risen out of sight, and the hillsides are now being stripped for even
more building sites. The "rochers rouges" of Agay, so beloved of the painter
Armand Guillaumin, are now stained with that new symbol of the middle class, the
"second home." There would appear to be room for even more people, more villas,
more hotels  and more roads?!, but it is high time to question the effect of all
of this "progress" on the drawing card itself, the Mediterranean.

The effect, in fact, is astounding. We are told  though not by French
authorities! that the azure sea is rapidly becoming one of the most polluted
bodies of water in the world, and, sad to admit, this is woefully apparent to
even the most casual tourist. We read that summer tourists swimming in the Med-
iterranean stand a one-in-seven chance of getting sick. Professor 'W. Brumfitt,
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a microbiologist at the Royal Free Hospital in London, has announced that the
discharge of sewage inta the sea has created a crisis situation, to the point
where one in ten people living along the coastline had changes in their blood
showing exposure to the hepatitus virus, according to recent medical research.
We see on NBC-TV reports on how the public beaches in Nice are sprayed daily
with a lavendar scented deodorant in the pre-dawn hours, the official explana-
tion for this action being that the "hippies" who sleep on the beach are the
cause of the offensive odors, We see garbage boats literally fishing debris
from the water to prevent its reaching the eyes af the tourists on the beaches,
And ultimately we read the inevitable, that at certain beaches swimming is strict-
ly forbidden.

It takes no specialist ta understand that the Mediterranean is called upon
nat only to serve the needs of an over-consuming society, but also to serve as an
artery for increasingly gigantic transport ships carrying millions of tons of
potentially noxious and pollutant products.'" The situation is further aggravated
by the fact that the cities and their industries have tended to develop almost
exclusively on or very near the sea, which is precisely of course where one finds
the greatest concentration of tourists in the entire country. Even though the
French Mediterranean coast is still relatively under-industrialized, this in it-
self poses a problem. There exists an understandable temptation for the coastal
municipalities to over-accomodate, as regards the minimal norms deemed tolerable
fram the pollution standpoint, and this in turn may be expected ta give risc to
a marked increase of bath industry and pollution in the coming decade, Perhaps
the only solution possible would be to adapt a system of international reform,
recognized and controlled by an international administration instead af the pre-
sent system of allowing each region its own voice in the matter.*

In spite of a slowly awakening caution to these matters, however, there
is all too much cause for pessimism. Let us cite four basic reasons. First, an
increasing proportion of personal incomes of people everywhere is being directed
toward travel and leisure. Second, the French government and its municipalities
have been understandably reluctar2t to impose strict controls on development,
fearing that such controls would ward off potential developers, with resultant
economic losses to the various regions. Third, due to modern technology, the
scale of development has increased drastically, resulting in more and larger
structures in areas previously impossible or impractical to develop. Fourth, the
advice of environmentalists is often disregarded for the sake of greater profits,

5

and it might be noted that qualified environmentalists are not to be found in
sufficiently large nembers.

What specific action, then, is being taken by the French government to
curb or at least checkmate its country's pollution of the Mediterranean Sea?
What laws exist to deter the major pollutors, what sanctions are available against
them, and how strictly applied are they? The most recent international agreement

representatives of 91 nations, including all the major maritime powers, have just
signed an agreement to forbid the dumping of highly toxic substances into the
open seas.

Pave>le 2~la az1oe, Nov. 12, 1972, p. 12.
'Neway, L'Amdlioration du Cadre de Vie en Zone Mdditerran/ene par la Maxtrise des
~Pa .s~a~es, Options Mediterraneenes - NumerH 13 �972! .
Henry, La Civilisation Industrielle du XX Siecle et le Destin Culturel et Human

de la Mediterrannee, Options Mhditerrandennees, Numero 13 �972!
Neuray, ~su ra, note 3, at 66.

5 Mann, copy omitted footnote 1 at p. 1 here.
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The highly toxic substances include all high-level radioactive wastes bio] ogical
and chemical-warfare agents, long-lived pesticides, mercury, and hea~-grade oils.
Some specified, less dangerous substances may be dumped, but on].y with the offi
cial permission of national governments.

The agreement is good as far as it goes, but from an idealistic standpoint
it does not go nearly far enough. In the first place, rivers were not mentioned
by the convention, and rivers are a major source of pollution to the oceans.
Secondly, there is no strict enforcement of clear standards called for, rather a
dependency on international cooperation, and violators are to be penalized by
their own governments as these governments see fit, And finally, in an emergency
situation, dumping may be allowed, after appropriate efforts have been made to

7minimize the damage, Nevertheless, the pact is certainly a step in the right
direction, and may offer hope of future, stricter agreements with perhaps some
form of international sanctions.

One law that is considered to be an outstanding piece of modern European
legislation concerning pollution is the French law of Dec. 16, 1964, It seeks
primarily to establish the administrative machinery necessary to regulate and
protect surface waters through specific regulations to be issued by the proper
administrative body. It calls for a water census which sould catalogue the
quality of all bodies of surface water in France, such census to be kept current,
It also calls for a system of "charges" to be imposed on those guilty of causing

9particular instances of water pollution, It further allows the appropriate tri-
bunal to make any necessary improvements in a particular situation, the cost to
be borne by the charged malfeasor, which remedy, if effectively and stringently
used, could be a powerful weapon in the battle to save the sea.

Although France has refused to accede to the treaties banning surface
nuclear tests and the proliferation of nuclear weapons, the Dec. 16, 1964 law1O

nevertheless forbids the discharge or immersion of nuclear wastes into territor-
ial waters capable of affecting public health. The law of Nov. 12, 1965 dealsll

with the civil responsibility of nuclear operators of merchant or military ves-
sels who either come into a French port or sail close by any French coastal re-
gion, This latter law gives discretion to the French authorities as to whether
to allow the entry of any nuclear-powered vessel. Such vessel must carry a
certificate of financial guarantee and proof that the flag-state will stand surety
for it. As to pollution brought about by the exploration and exploitation of the
continental shelf, the 1958 Geneva Conference on the Law of the Sea inserted a
provision in the Convention on the High Seas that required states to "draw up
regulations to prevent pollution of the seas by the discharge of oil from ships
or pipelines or resulting from the exploration and exploitation of the seabed and
its subsoil, taking account of existing treating provisions.' This 1958 Conven-74 S

tion was considered a codification of existing international law, thus underscor-

Time M~aazine, Nov. 27, 7972, p, 70.
7 Id. at 70.Juergensmeyer, A ~Cpm arative View of the L~eal A~sects of Pollution Control, 1
Suffolk U.S. Rev. 741, 774 �971!.

Id. at 775.
W. G. Friedmann, The Future of the Oceans �971!.
du Pontavice, Re lementation Relative a la Pollution des Eaux Douces et des Eaux

Maritimes dan les ~pa s Mediterraneenes, p. 206 �972!.
ld. st 207.Sweeney, Oil Pollution of the Oceans, 37 Fordham L. Rev. 155, 192 �968!.
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ing the duty of states to take action to prevent pollution. Relative to this is
the French law of Dec. 30, 1968, which imposes a fine of from 2,000 to 20,000
francs, and, in case of repetition, a prison sentence of from six days to six
months and a fine of from 5,000 to 50,000 francs, on any person who while engaged
in the exploration or exploitation of the continental shelf, discharges or allows

14the discharge of any hydrocarbons. There is considered to be no infraction of
the law, however, if the discharge was for the purpose of preventing harm or sav-
ing a life, or if it was considered unforseeable and if all possible measures
were taken to prevent it. Thus we see that while the maximum potential sentence
may be sufficiently severe to deter most deliberate wrongdoing, nevertheless lia-
bility is far from absolute and may not serve to curb the many instances of care-
lessness which occur with such frequency.

Mater pollution due to detergents has been a recognized problem of great
import in the United States for same time now, and happily is recieving due at-
tention in a number of European states. France signed on Sept. 18 1968 in Stras-
bourg a European agreement limiting the use of certain detergents, certainly a
hopeful sign for those who feel that the use of international accords is the best
availablc method of attacking the general problem, This particular agreement
leaves it up to the individual states, however, to prevent the sale and use in
their territory of all detergents less than 80/ biodegradable. Conforming ta this
accord is the French decree of Sept. 25, 1970, dealing with the prohibition of the
discharge of certain detergents in the sea and the regulation of the sale and use

lc
of such products.The impact of tourism has been mentioned above, but final resolution of the
problem, if any, will be slow in coming. Financial, economic, and palitical. in-
terests see to it that existing regulations remain grossly inadequate to deal with
any impact on the situation, and perhaps the only real answer would he for the
state itself to acquire certain stretches of coastal property to be set aside as
protected reserves. Tunisia has already undertaken studies, notably on the island
of Djerba, to determine just how many hotels a certain locale can support without1 7unduly disrupting the ecological and environmental balance of the area. Similar
studies would certainly be advisable along the French coast where further develop-
ment is planned. Others feel it would be wiser, rather than allow controlled de-
velopment the entire length af the coast, to concentrate an absolute maximum num-
ber of tourists in certain selected areas in order to further protect those areas
not yet invaded. The idea is theoretically sound, but given the present situa-18

tion along much of the Mediterranean coast, further expansion of many areas would
result only in an exaggerated concentration intolerable even to the seemingly un-
mindful tourist.The earliest areas of sea pollution were the ports, and they have remained
a prablem in spite of, as well as due to, modern technology. The seaport code of
I@y 27, 1956, modified by a regulation of Jan. 7, 1964 forbids any dumping of ex-
crement in port waters, but the fine is only 36 francs, hardly a sufficient de-
terrent. Liability, however, is absolute in this case, and the action is consid-
ered a voluntary refusal to obey the orders of port officers. Sections 80-84 of

4du Pontavice, ~su ra. note 12, at 207,
Id, at 259.

Id. at 259.
17 Neutay, ~su ta. note 3, at 67.

Id. at 67.
du Pontavice, ~su ra. note 12, at 260.
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the code deal in a more severe vein with the dumping of dangerous and malodorous
matter, which can bring fines of from 40 to 7200 francs. In the case of repeat
offenses these fines may be doubled and in addition sentences of from three days7 20to one month imprisonment may be incurred. It has been suggested that rather
than merely impose penalties upon wrongdoers, it would be much more realistic to
seek means of preventing pollution by building more salvage stations and urging

21pleasure boats and fishermen to use them.
A problem of growing concern is that of pleasure ports. Each of the past

few years has seen the addition of literally hundreds of berths for private
boats, The town of St. Raphael has recently completed a large ultra-modern fa-
cility, whose berths sell for thousands of dollars. Inspired by success, the
town has since expropriated several hundred more yards of formerly public beach,
approaching the center af town, which is now being filled with tons of boulders
and paved over to create even more port area, in what some claim is an attempt ta
rival the port of the city of Cannes. Most of these ports are placed under the
control of the licensee, according to the procedure outlined in the decree of Feb.
6, 1969, and the licensee is required to take a number of steps toward water puri-
fication, under an edict issued on Dec. 29, 1965. '22

One area which is of vital concern to a11. the coastal countries of the
world is the discharge af oil and hydrocarbons into the oceans and seas. This is
a major problem to those dealing with the law of the sea, since marine carriage
of oil today accounts for more than 607. of the world's ocean commerce. The most
noticeable damage caused by ail pollution is its accumulation on public beaches
and shorefront property. Anyone who has bathed on the rocky beaches of the Riviera
in recent years will attest to the annoying presence of small accumulations of oil,
so difficult to remove from certain fabrics. It is estimated that one half million

24
tons of oil are washed ashore every year, despoiling the beaches and fouling the
air. This in turn can lead ta economic loss for hotel keepers and restauranteurs,
as well as navigational and fire hazards in harbors, ports, and marinas,

The major international conventions attended and ratified by France have
been the 1954 Convention on the prevention of Pollution of the Sea by Oil, in Lon-
don, and the 1962 Second Londan Conference on Prevention of Pollution of the Seas
by Oil, which amended much of the 1954 convention. " Neither of these Landon con-
ventions, ho~ever, set any standards as to either the nature or the amount of pen-
alties which the contracting states should exact; rather they simply required that
penalties for vialations committed outside of territorial waters be sufficiently
severe to deter potential violators and that they not be any less severe than those
the contracting states inflicted for violations within their territorial waters. '

The French law of Dec. 16, 1971 authorized the approval of new amendments
adopted on Oct. 21, 1969 by the Assemblee de L'Organisation Maritime Consultative
Internationale  OMCI!. These amendments enacted the following measures; strict
prohibition of the discharge of any mixture of hydrocarbons within a zone of fifty

Id. at 260.

Id. at 261.
22

Id.
23 Neuman, Oil on Troubled Waters: The International Control of Marine Pollution,
2 Jour. of Mar. Law and Commerce 349, 352 �971!.

Comment, Oil Pollution of the Sea, 10 Harv. Int. L. J. 316, 322 �969!.
Shutler, Pollution of the Sea ~b Oil, 7 Houston L. Rev. 415, 422 �970!.

26 du Pontavice, ~su ra. note 12, at 200.
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nautical miles from the coast; prohibition of the same in zones where previously17
allowed; and prohibition of the discharge of a number of specified mixtures.
The French government considers these amendments a current strengthening of the
convention which ought to bring about a noticeable improvement in the present
situation.
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ISRAEL'S VIEW OF HER

MARITIME LEGAL PROBLEMS

Michael A. Jacobs

The concerted effort of the United Nations and a number of
its member states to create an international climate con-
ducive to productive negotiations and enlightened concensus,
culminating in a widely-accepted convention, is the most
vital current development in the Law of the Sea.i

I think the Middle East now is terribly dangerous: it's like
the Balkans before World War I, where the two superpowers,
the United States and the Soviet Union could be drawn into a
confrontation that neither of them wants,~

National suicide is not an international obligation.s

The first of the above quotations states an ideal; the second, a reality
that very likely could long delay the fulfillment of that ideal; and the third is
indicative of the tenacity of one of the countries, Israel, that is in the fore
of the crisis in the Middle East.

Maritime legal problems have played a large part in the hostilities of.
the last quarter century in that part of the world. The world powers, both
individually and through the United Nations, have tried unsuccessfully to bring
about a solution to the Middle East problem. The International Conference on
the Law of the Sea is scheduled to begin in 1974. It is rather ironic that the
international climate conducive to productive negotiation referred to above is
in danger of being jeopardized by the crisis involving Israel and her Arab neigh-
bors, none of whom can be seen as world maritime powers.

As a result of the Middle East War of 1967, the Suez Canal is closed and
Israel occupies the Straits of Tiran, both important international waterways
and of vital concern to international maritime relations.

The focus of this paper will be to explore the Israeli positron regarding
the Suez Canal, the Straits of Tiran and the Gulf of Aqabe, not with any idea of
providing a solution to the disputes, but rather to give a brief exposition of
the etiology of the problem and the rational for Israel's present positions.

THE SUEZ CANAL

The Suez Maritime Canal, connecting the Mediterranean and Red Seas, has
been closed to Israeli ships since the inception of the State of Israel in 1.948,

~ S. Wurfel, Introduction to Attitudes Re ardin a Law of the Sea Convention To
Establish An International Seabed Re ime, U.N.C. School of Law Sea Grant Pub-
lication �972!.
zlnterview with Richard M. Nixon, President of the United States, as cited in
Near East Report, Washington Letter on American Policy in the Near East, VOL.
XIV, No. 14, July 8, 1970.
sAddress by Abba Eban, Israeli Foreign Minister, to U.N. Security Council on
Oct. 2, 1967, as quoted in the Jurusalem Post, Weekly Overseas Edition, Oct. 2,
1967 at 5.

204



and Egypt has also interfered with ships of other nations destined for Israel.4
Israel regards these actions as blatant violations of international law and relies
primarily on the following to support her contentions:

The Constantinople Convention of 1888,s in which Egypt pledged in
Article I that "The Suez Maritime Canal shall always be free and open, in time
of war as in time of peace, to every vessel of commerce or of war, without dis-
tinction of flag."

2. The Egyptian-Israeli Armistice Agreement of 1949,~ which terminated
the war and thus eliminated any possible claim of Egypt's right to close the
canal to IsraeL, even if one assumes for the sake of argument that there was a
valid legal basis grounded in self-defense irrespective of the terms of Article I
of the Convention of 1888.

3. A Unite Nations Security Resolution of 1957,s which found Egyptian
interference with Israeli shipping "inconsistent with the objectives of: a peace-
ful settlement between the parties- . ~ ..and that "that practice cannot in the
prevailing circumstances by justified on the grounds that it is necessary for
se 1 f -de Cense. "~ o

4. A reiteration by Egypt, after her nationalization of the Suez Canal
in 1956, that she undertook "to respect the terms and the spirit of the Con-
stantinople Convention of 1888 and the rights and obligations arising therefrom.">>

At the present time, Israel and Egypt are observing an uneasy cease-fire
around the Suez Canal in compliance with a resolution by the United Nations Se-
curity Council.~~ The Canal is closed to all shipping, and Israel refuses to
withdraw her troops, even under international supervision, because of what she
feels is the lack of good faith on the part of Egypt to uphold her commitments
and the failure of the United Nations to enforce its resolutions.'> She has
strongly resisted the plan for peace which included the opening of the Suez Canal,
put forward by the United States in 1969, stating that it would create essentially
the same situation as in 1957, a situation untenable to Israel.~ Israel has also
refused the Egyptian offer to submit to the compulsory jurisdiction of the Inter-
national Court of Justice the question of the legality of Egypt's closure of the
Canal to Israel's ships. s Israel's rationale for this refusal is that there is
no question on which to adjudicate, the Egyptian action being an obvious violation
of both customary international law and the specific provisions of the Constan-
tinople Convention.~e However, the Israeli refusal to submit is more likely based

4Bloomf ield, Egypt, Israel and the Gulf of Aqaba in International Law 43 �957! .
s 79 Brit. and For. State Papers 18 �887-88!.
6 id

"42 U.N.T.S. 25L, no. 654.
sS.C. Off. Rec.  S/PV-558, S/2241! cited in W. Bishop, Jr., International Law,

Cases and Materials 621 �962! .
s Id.

lo Id

>> U. N. Doc. S/3818 �957!.
~ sS. C. Res. 233 �967!.
~a Interview with Abba Eban, Israeli Foreign Minister, in the Jerusalem post,

Weekly Overseas Edition, June 4, 1968 at 7
+Address by Golda Meir in the Knesset Pariliament!, Jerusalem, Dec. 29, 1969,

from Embassy of Israel, Wash., D. C.
sKhadduri, Closure of the Suez Canal to Israeli Shi in , 33 Law and Contemp.

Prob. 147 �968!.
1 6ld.
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on her realization that there are valid legal questions as to what rights she
does or does not possess, not being a signatory to the Constantinople Convention.
Even if the Court would find that Israel enjoys the right to use of the Canal
by deeming her a third party beneficiary of the Convention, Israel would be
placed in the uncomfortable position of having to defend her occupation of the
Suez Canal which is in direct violation of the neutral status of the Canal as
specified in that Convention. This in turn would necessitate a determination
by the Court as to who was in fact the aggressor in the hostilities of 1949,
1956 and 1967. ~ The mere possiblity of an adverse decision is obviously enough
to explain Israel's reluctance to submit to that court's jurisdiction.

We make this announcement in accordance with the
accepted principles of international law under
which all States have an inherent right to use
their forces to protect their ships and their
rights against interference by armed force. is

Egypt's closure of the Straits to Israeli shipping in May, 1967, brought
a response from Israel consistent with the above statement. Although the closure
of the Suez Canal to Israel had been tolerated, the closure of the Straits was
intolerable. Israel can function without the Suez Canal, but closure of the
Straits would prevent water access to East Africe, India, and other potentially
lucrative trading markets.

Israel assumes that the Straits of Tiran and the Gulf of Aqaba are inter-
national waters. This contention appears valid. "Under general international
law, and the Convention of 1958 on the territorial sea, which Egypt has not rati-
fied but which appears to be declaratory of general international law, inter-
national straits connecting portions of the high seas are open to innocent passage
by vessels of all states."

There are, however, certain questions as to whether the Gulf of Aqaba is
in fact high seas. A brief description of the dimensions of the Gulf is appro-

priatee. The Gulf of Aqaba is a large narrow gulf on the
eastern side of the Sinai Peninsula. The western
shore is Egyptian, the eastern shore is Saudi Ara-
bian and the head of the Gulf is Israeli and Jor-
danian territory. The length of the Gulf is about
96 miles. The breadth of the Gulf at the entrance
is 5-3/4 miles, at its widest part it is 14-1/2
miles wide, but that further up the average breadth
is between 8-1/2 and 11 miles. The Gulf narrows
to between 3 and 4 miles wide towards the land.~o

i~ The Middle East: Pros ects For Peace. Background Papers and Proceedings of
the Thirteenth Hammarskjold Forum 47  I. Shapiro ed. 1968!. [hereinafter cited
as Middle East Pros ects

iaAddress by Golda Meir, Israeli Foreign Minister, to the General Assembly of
the U,N., Mar. 1, 1957, as quoted in L. Bloomfield, Egypt, Israel and the Gulf
of Aqaba in International Law 221 �957!.

isMiddle East Pros ects, at 28.
so Johnson, Some Le al problems of International Waterwa s With particular

Reference to the Straits of Tiran and the Suez Canal, 31 Mod. L. Rev. 153
�968! .
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Israel is a acutely aware of these questions. During the meetings which
culminated in the Geneva Conventions on the Territorial Sea and Contiguous 7ones
of 1958, the Arab states reiterated their claim to a 12-mile territorial juris-
diction. The Israeli deligation showed much concern over the possibility of an
acceptance of an extension of recognized territorial waters, because, in regard
to the width of the Gulf of Aqaba, an extension of the limit to 12 miles would
preclude any part of that body from constituting high sess. This would have a
direct effect on the status of the Straits of Tiran, because they would no longer
constitute a narrow passage connecting two sections of the high seas, a ptere-
quisite for the assumption that a strait constitutes international waters.
Fearing the implications of such action, the Israeli delegate criticized t he
manner in which the Inteznatiorla 1 Law Commission had approached the matt.ei af
stzaits, saying that the unduly rigid distinction between the regime of the terri-
torial sea and that of the high seas would create a so-called "invisible fron-
tier' at some paint of shore, beyond which there was freedom of navigation, but
within which shipping would be subject to interference by a coastal state. Fte
advocated that the commission re-draft its statement to encompass both innocent
passage through territorial waters and passage on the high seas within the Lar-
ger framework of freedom of navigation."-a Thus, even if there were acceptance
of the extension of territorial waters, Israeli ships would be protected by this
concept. The final Convention evaded this question by neither specifying any
uniform limit of territorial waters nor including a general article regarding
straits.z4 This issue is bound to be a point of much debate at any Eutuze meeting
to further refine and define the law of the sea ~

RELATED CONSIDERATIONS AND CONCLUSION

The status of the Jordan River is another maritime controversy whi=h
appears insoluble until a polit ical solution is first reached. The lower part
of the river was within Jordan's territory before the 1967 war, and it now forms
the cease-fire line between Jordan and the Israeli-occupied Jordanian territory.
In 1964, Israel began diverting a considerable poztian of the river's water for
irrigational. purposes. She is also considering diversion of water directly Ezom
the Sea of Galilee to irrigate the Negev Desert . In retaliation, Syria, Jordan,
and Lebanon have considered plans to divert the tributaries of the Jordan Fiver
and thus deplete the water available to Israel.' Israel has stated t:hat she
will prevent any attempt to effectuate such a plan ~ :s This issue must: be solved
by negotiations and treaties among the riparian states, which is the recognized
mechanism in international Law dealing with such problems.a~ Such agreement is
impossible given the current situation,

The present situation regarding Israel's refusal to withdraw from the Suez
Canal and hez occupation of the Straits of Tizan cannot Last forever. Pressure
is being applied, not only through the numerous resolutions in the United Nations
calling for hez withdrawal, but also by the United States,"s Israel's primary
arms supplier as well as her lifeLine for non-military aid. These pressures,

zl Id.
22 Id

z~Id.

>4 id.

asMiddle East Re ort, at 23.
zsH. de Blig, Geography, Regions and Concepts 406 �971! .
-'W. Bishop, Jr., International Law: Cases and Materials 456 �962!,
as Raleigh News and Observer, Dec. 2, 1972, Fage 3, col. 1 6 2,

207



combined with the strain on Israel's economy resulting from relations between
the United States and the Soviet Union, normalization of the Middle East appears
one of the major stumbling blocks which must be removed in order to approach the
"international climate conducive to productive negotiation and enlightened con-
census" necessary to resolve the hard issues which face not only the impending
conference on the Law of the Sea, but also the vaster goal of world peace.
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THE JAPANESE LEGAL APPROACH TO

MARINE POLLUTION

C. Edward Alexander

In the last forty years Japan has rushed anxiously into the modernity of
the Twentieth Century. Although severely damaged by the Second World War, she
has now caught up with her advanced industrial and technological counterparts in
the Western Hemisphere, and is a power on the economic scene. Japan, like these
other nations, was too intent on rapid expansion and prosperity to worry about
what was happening to her environment, and only within the last few years has
she come to realize that something has to be done.

As an island nation Japan must be particularly concerned with the sea and
with the dangers of ocean pollution, Like the other technologically advanced
nations, she has not been too concerned in the past. After all, the seas cover
two-thirds of the earth's surface, so until man reached the present level of in-
dustrial civilization, he did not think ahead to see that his activities could

1produce harmful changes in the seawater. Yet like the other great industrial-
ized nations, she uses the ocean as a "burial ground for radioactive wastes, for
sludge and sewage and garbage." She dumps wastes into her rivers which in turn
flow into the sea. Just recently she has been particularly shocked by the mercu- 3
ry poisoning of her fish, as the fishing industry provides a vital source of food.
Her own ships engage in the carriage of oil, and the tankers of other nations call
often at her ports. In fact marine carriage of oil accounts for more than sixty
per cent of the world s ocean commerce. Oil spills have not only caused and cant 4

continue to cause damage to Japanese shores and sealife, but one spill can cause
damage to several countries. When a spill occurs, the oily polluting agent
spreads quickly over the surface of the water and can disperse over a wide area,

saided by winds and currents. Besides damage which can be done by tankers, or-
dinary vessels can cause pollution through the pumping of bilges and discarding
of other wastes.

Because a recognition of the danger of ocean pollution has only taken place
within the last twenty years or so, there has not been enough time for the develop-
ment of customary international law on sea pollution, Yet there are international

Teclaff, International Law and the Protection of the Oceans from Pollution, 40
FORDHAM LAW REVIEW 529, 530 �972!.
Douglas, Environmental Problems of the Oceans: The Need for International Con-

trols, 1 ENVIRONMENTAL LAW 149, 150 �971!.
Id.Neuman, Oil on Troubled Waters, 2 JOURNAL OF MARITIME I.AW AND COMMERCE 349, 352

�970!.
Id,
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conventions on the matter, to which Japan is party. The 1954 Convention for the
Prevention of Pollution of the Sea by Oil  Geneva! set up zones wherein oil dis-
charges were curtailed. At first the protected area was generally within fifty
miles of the coast of treaty parties, and in 1962 the prohibited zones were ex-
tended to one hundred miles in most areas. It is important to note that the
1954 Convention, as amended in 1962 and 1969, does not purport to restrict dis-
charges throughout the high seas. It is only a zonal approach. Also it does
not altogether prohibit discharge in the zones, only the amount. For example,
the permissible rate of discharge of oil for ships other than tankers is sixty
litres per mile, and the oil content must be .less than one hundred parts per one
million. For tankers the permissible discharge is more stringent. Finally,s

the 1954 Convention leaves enforcement up to the state of registry of a violat-
ing vessel, not to the damaged state, There is general agreement that this Con-

7
vention has not solved the problem of ocean pollution.

In 1969 representatives of various nations, including Japan, met in Brus-
sels and came up with two conventions. Both impose a duty not to pollute the
oceans. The Convention on Civil Liability for Oil Pollution imposes strict lia-
bility for such damages, and the shipowner must bear the burden. The limit is
210 million francs per incident. Different from the 1954 Convent.ion is the

8
power of the damaged state to take jurisdiction once injury has occurred. The
second convention, somewhat controversial, gives a state in "grave imminent danger
of major harmful consequences," following a maritime casualty, the right to take
protective measures against foreign vessels on the high seas, Note that such
action can be taken only AFTER a casualty has occurred. Remember that these 19699

Conventions are good only as between the signatories and the Conventions can be
10

denounced at any time by a party.
In theory, Japan believes that the various states of the world must take

"all possible steps to prevent pollution of the seas." And she favors not so
much a state by state approach, but a concept of JOINT responsibility, In short,
Japan feels that the problem is world-wide and should therefore merit internation-
al cooperation. Ambassador Ogiso stated in Geneva in July 1972:

As long as we adhere to the unilateral approach for the
preservation of marine environment we will never be able
to effectively eliminate marine pollution... The ocean
should be treated as an integrated whole and the division
of oceans by coastal states with a view to protecting its
own individual environment while ignoring the environment
of the other states cannot be a solution to the. global

11
problem of marine pollution.

Thus while Japan at this point in time is a party to the 1954  Geneva! and
1969  Brussels! Conventions, with their zonal approach, she really looks to fu-
ture controls over the entire ocean area: "We should establish a global frame-
work in which rules and standards to be internationally agreed upon be observed
by all states in every part of the sea,"

feclaff, ~su ra note 1, at 534.
7Neuman, ~su ra note 4, at 352.

feclaff, ~su ra note 1, at. 541.
9Neuman, ~su ra note 4, at 353.

International Convention on Civil Liability for Oil Pollution Damage in 1 JOURNAL
OF MARITIME LAW AND COMMERCE 373-384 �969!.
11 Orgiso, M.  Ambassador!, Statement on the Prevention of Maritime Pollution in
Sub-Committee III, Geneva  July 1972!, at 3.
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Looking to pragmatics alone, Japan points out that continued development of mere-
ly national legislation by many states will only result in a "state of confusion
on the high seas."

In addition to international regulations restricting the actual discharge
of oil and other pollutants into the sea, Japan favors common rules and standards
with regard to ocean vessels, since faulty equipment, construction, and incorrect
operating procedures can result in damage. Also Japan believes that all kinds of
pollutants should be controlled at their source, including land-based pollution
which ends up in the sea. With respect to poLlutants which originate on land,
however, Japan does recognize that measures for prevention and control are more

14ably undertaken at the national level. She hopes here that the various nations
will cooperate in achieving some uniformity of legislation. With respect to en-
forcement of any future international standards, Japan feels that basically the
flag state of violating vessels should be responsible, She also favors uni.Eorm
liability and compensation standards, and sees the 1969 Convention on Liabi.lity
as a "very constructive multilateral effort" and a "point of departure for fur-
ther developing rules of law." Japan feels that none of these controls, when
applied uniformly the world over, would result in any loss to the freedom nF nav-
igation.

Unfortunately the universal cooperation which Japan hopes for is as yet
unrealized, so the Japanese Government has resorted to anti-pollution legisla-
tion of its own for the time being. Law No. 136 of December 1970 states:

The purpose of this Law is to prevent marine pollution by
control, ling the discharge to the ocean of oil and wastes
from a ship and an offshore facility, by securing appro-
priate disposal of waste oil and by taking measures for
the prevention of marine pollution, thereby contributing

le
to the preservation of the marine environment.

Chapter III of the Law deals with the Control of Discharge of Oi1. from a
Ship, and Article 4 directs that "no one shall discharge oil from a ship on the
sea areas," Excepted are discharges necessary for saving the ship or humarr life,
and discharges due to "damage to a ship or by other unavoidable reasons." Also
it is allowed to discharge oil if not exceeding sixty litres per nauticaL rrile,
if the oil content is less than one hundred parts per one million, an<I if trhe

17ship is proceeding en route. This corresponds to the 1954 Convention in that
absolute discharge prohibition is not set Forth; rather permissible Limits are
specified. Article 5 requires prevention devices on board ships in order r o
curb bilge leakage  bilge is oily mixture which accumulates at the bottom rf a
ship!. Article 6 specifies that every ship shall have an officer who will act as
an oil pollution supervisor, and each ship is to have an Oil Record Book with en-
tries describing any oil discharges or other operations concerning the handling
of oil  Article 8!. Articles 5 through 8 apply only to tankers and other: hips
over 300 tons gross tonnage.

Chapter III deals with the. control of wastes from ships, and contains
most of the same directives as Chapter II governing oil disposal. Here again
waste discharges necessary for the safety of the ship, or for saving human life,

1sld. at 4.
Id. at 9,

Id., p. 10.
Marine Pollution Prevention Law Yo. 136 of 25 December, 1970  Japan!, Art. 1
Id., Art. 4.
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or caused by unavoidable accidents are excepted. And total prohibition is not
prescribed; wastes can be discharged in accordance with certain standards. Rec-
ord books on wastes, as in Chapter II on oil, are to be maintained.

Chapter IV contains similar provisions aimed at controling waste and oil
discharges from an offshore facility, which is defined as "any structure construct-
ed in the sea areas."

Recognizing the importance of businesses concerned with waste oil disposal,
Chapter V sets out governing provisions. Any person who wishes to operate such a
business must secure permission from the Minister of Transport, and this will be
granted only if the applicant shows that he can perform the business properly,
and if it will meet the demand of the sea area surrounding the intended location
of such a waste oil disposal facility. Once in business, the operator must charge
fair rates and cannot discriminate or refuse to accept waste oil for disposal
 Article 27!. Violations can result in suspension of the business privilege by
the Minister of Transport  Article 33!.

If an oil discharge in large quantity should be made, the master of the
ship or facility must "immediately take emergency measures to prevent the dis-
persion of the oil... and to remove" it. The Commandant of Maritime Safety
is also empowered to take any necessary measures� with the ship or facility owner
bearing all expenses. The most drastic act which the Government may take is the
disposal of property in the water, including the destruction of a ship, if neces-
sary to prevent heavy damage and/or injury to human life. ' This provision cor-2Q

responds to the Second 1969 Brussels Convention emergency measures. Other sanc-
tions include the cancellation of ship registration  Article 15!, certain penal
sentences  the highest possible six months!, and monetary fines  not to exceed
200,000 yen!.

Law No. 136 refers broadly to the "sea areas" and its commands state "no
one shall discharge" oil and wastes. Thus there is some lack of clarity as to
Jurisdiction in case of violation. The only specific mention of foreign ships
merely exempts them from having to have an oil pollution supervisor and an Oil
Record Book, Thus foreign vessels are apparently subject to all of the main21

provisions. But to what extent geographically? Obviously Japan can apply the law
within the recognized three-mile territorial waters. The 1958 United Nations Con-
vention on the Territorial Sea and the Contiguous Zone  signed by Japan! gives the.
coastal state jurisdiction out to twelve miles from the base line for certain pur-
poses, including "sanitary matters." Most states have interpreted pollution con-t I 22

trol as fitting into this category, thus giving the Japanese Marine Pollution Law
effect over foreign ships within twelve miles of the coast. Beyond this Japan23

cannot act, except with respect to those nations who are co-parties to the 1954
Convention. With those countries the pollution control zone is one hundred miles,
according to the 1962 Amendment. And of course with regard to these co-signa-
tories Japan cannot actually apply Law No, 136 out to a one-hundred mile line;
all she can do is to apply the Convention provisions. From the semantics of the
Law, it appears that all Japanese-registered ships are subject to the restrictions
wherever they may be on the high seas.

Id., Art. 3, Sec. 6.
Id,, Art, 39.
Id., Art. 42.
Id,, Art. 9.
Teclaff, ~su ra. note 1, at 551.
Id.

212



In addition to this important legislation directed specifically at marine
pollution, Japan has passed other laws indirectly affecting pollution of the sea.
Projects for the dredging of sludge and dirty mud from rivers and ports have been
set out. Increased use of terminal treatment plants rather than sewage disposal
into rivers and the sea is prescribed. Various restrictions on air pollution

24
will also aid the ocean environment.

Japan has certainly made a needed beginning with the legislation which she
has enacted within the last three years. But as Ambassador Ogiso stated, the
ideal solution to the world-wide problem of marine pollution should not be merely
national, but international. The high seas are a common heritage of all mankind.
The oceans are vital not only for transportation but as a source of food and min-
erals. Japan's spirit of world-wide cooperation, which she is working diligently
to spread, can be the key to saving these oceans, and thus our planet.

18 INFORMATI',ON BULLETIN, MINISTRY OF FOREIGN AFFAIRS, JAPAN 1, 1-6  January 1971! .
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THE PEOPLE'S REPUBLIC OF CHINA'S VIEW OF

CONTEMPORARY MARITIME LEGAL PROBLEMS

James Hugenschmidt

Background

Historically, China has been land-oriented philosophically, culturally,
and economically from time immemorial. The philosophic structure developed as a
part of a stable, well-structured, agrarian society so situated as to insulate
it from other cultures, and the major religions and philosophies--Taoism, Bud-
dhism, Confucianism, and Neo-Confucianism--in time reinforced this tendency.
As China blossomed both culturally and materially any need or desire for foreign
contact waned. The commercial motive, which contributed to many of Europe's ex-
pansions over the globe, was absent in China. Ethno-centricity deepened. Oc-
cupations associated with foreign trade, such as merchant or mariner were cul-

2
7

turally disdained, and the late Ming and early Ch'ing dynasties went so far as
3to ban foreign intercourse. China did have a trickle of contacts with various

parts of the world, usually by incoming traders, but there was little to stimu-
late reciprocity. China did send forth a few exploratory voyages, some of which
reached the eastern coast of Africa, but they found little of note and ventured
forth no more.

Traditional China was unable to absorb the impact of the West, and as the
traditional society began to disintegrate, the philosophical crisis which climaxed
in the late nineteenth and early twentieth centuries was repeatedly met by eclectic
theories trying to reconcile the old and the new. Unable to shed the old, but4

met with the irrepressible force of the new, the People's Republic of China has
sought to achieve an accomodation of clashing philosophies, This conflict must
be kept in mind throughout the subsequent analysis. For our purposes, the basic
change which has been wrought by the new regime is in the people's attitude toward
economic, military, and industrial development and, above all, in her attitude
toward involvement in world affairs. In the following analysis China's position
on maritime legal problems vill be dealt with as an extension of her foreign and
domestic policies.

See generally, E, Reischaur and J. Fairbank, East Asia the Great Tradition, �958!.
W. Tung, China and the Foreign Powers, 3 �970!.
J. Fairbank, E. Reischaur and A. Craig, East Asia the Modern Transformation,

�965!.
See generally, J. Levenson, Liang Ch'i-Ch'ao and the Mind of Modern China, �967!.
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Territorial Seas

China's claim to territorial seas was set at 3 nautical miles in 1930.
This was adequate during the early years of the People's Republic when it was
preoccupied with consolidating its power, domestic problems, and the Korean Con-
flict. A pressing need for an expansion of this territorial claim came in 1958
with the flaring of the problem of the offshore islands of Quemoy and Matsu

6concerning Taiwan and the United States, The response was a statement issued
on September 4 of that year which claimed a limit of 12 nautical miles.

The legal justification for this position was based on three concepts of
international law. First was the assertion that the determination of the extent
of territorial seas is an act of. sovereignty and therefore is a matter of right
to be exercised in accordance with the existing conditions and circumstances and
is not to be questioned or challenged by other nations. Second, China claimed
that neither the 3 mile limit nor any other has been universally recognized and
has the force of international law, and therefore each country has the right to
establish its own territorial limit, This argument is reinforced by the fact that
international conferences have been unable to agree on territorial limits. The
final argument put forth was that the 3 mile limit has become obsolete. They cit-
ed the several nations which had extended their territorial seas outright to from
4 to 12 miles and other nations, such as the United States, which had indirectly
extended their limits by the use of the concept of contiguous zones.

This 1958 claim reflected not only the immediate defensive needs of the
People's Republic but also a basic fear of aggression by the United States and the
U,S.S.R. which had been growing both before and since that time. Such fear has
been fostered by the active character of U.S, policies in Asia--the strong influ-
ence in post-war Japan, support of the Nationalist Chinese both before and after
1949, activity in the Korean Conflict, and the presence in Viet Nam, Laos, and
Thailand. Given also the more recent ideological split with the U,S,S.R., their
long-standing boundary disputes, and the traditional ill-feeling between the
Chinese and the Russians, China's defensive posture in world affairs has been
quite understandable.

In addition to being a defensive measure, however, her position on terri-
torial seas has proved valuable in other respects, China's 12 mile claim in 1958
constituted a rejection of the 3 mile limit which several of the developed nations
sought to establish as the limit of territorial seas at that time. Her position
on the extent of territorial waters has continued to be consonant with that of
most of the underdeveloped countries, particularly those of Latin America. Io a
speech on peaceful uses of the seabed and ocean floor in the United Nations on
March 3, 1972, a representative of the People's Republic strongly supported the
"just stand of safeguarding state sovereignty and opposing big-power hegemony"
by Asian, African, and Latin American countries. The "two superpowers" are charged
with "brazen intrusions into the territorial seas and unbridled plunder of the
sea-bed resources and coastal fishing areas of other countries...t which!..."on-

Tao Cheng, Communist China and the Law of the Sea, 63 Am. J. Int'1 L. 47, >7
�969!. [hereinafter cited as Cheng, Communist China and the Law of the Sea ~.

Id. at 54-57.Speech by Chih-Yuan at the U.N. Committee on the Peaceful Uses of the Sea-bed
and the Ocean Floor Beyond the I.imits of National Jurisdiction, March 3, 3972.
[hereinafter cited as Chih-Yuan, U.N. Committee on the Peaceful Uses of the Sea-
bed and the Ocean Floor Beyond the Limits of National Jurisdiction!.
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stitute a grave threat to the economic interests and state sovereignty of many
coastal countries, especially those of Asia, Africa, and Latin America," The
thrust of the proposals put forth by the People's Republic regarding territorial
seas is that all coastal countries can "determine reasonably the limits of their
territorial seas and jurisdiction according to their geographical conditions,
taking into account the needs of their security and national economic interests,"

The legal justification for this position was based on the concept that
there is no limit in international law on the breadth of territorial seas. To
support this they cite the fact that the superpowers who once asserted a 3 mile
limit as established are now saying that it should be 12 miles and that at the
present time there are more than ten different stipulations ranging from 3 to 200
nautical miles.

10

Other positions on territorial seas taken in 19S8 and continued to the
present have been reaffirmed by the implications of the 1972 statement. As to the
measurement of territorial seas, China claims the use of straight baselines and

llcites the Fisheries Case. Such a claim is not usually considered discretionary
under international law but must be justified by coastal conditions. China claims
an indented coastline dotted with islands as the determinative geographic factor
and this seems within the spirit of the precedent. This method of straight base-
lines has also had the effect of securing all of Pohai Bay as territorial waters,
and this has been seen as vital for defense.

13

China's position on innocent passage differs from that of the Geneva Con-
vention in two respects. First, China insists that warships seek and obtain per-
mission before exercising the right of innocent passage. Second, China asserts
complete discretion to enact laws regarding innocent passage, while the Geneva
Convention stipulates that such laws be in conformity with its provisions and the

14rules of international law. The attitudes reflected are her traditional defense-
mindedness and her expansive view of sovereign rights.

On its face, China's statement of March 3, 1972, is a reaffirmation of her
position as champion of the Third World nations, but the recent actions of the
Chinese leave room for doubt. China had isolated herself diplomatically for a
time from the main powers. The wisdom of this policy has been questioned. It
is apparent that the warming of relations with the United States and Japan and
her entry into the United Nations portends increasing co-operation with the ma-
jor powers and thus a basic change in her international role. It has been sug-
gested that these actions have cost China "credibility as international revolu-
tionaries" with the Third World, and that this may be a trend. Although China
is not presently of the economic or military status of a superpower, this appears
to be her destiny. As she developes in that direction it is likely that it will.
be at the expense of the favor that she has curried in the Third World, and her
recent statement on the seas, although ideological in nature, may not indicate a

Id.
9

Id.
lo Id

Cheng, at S7-58.
Id. at 58.

Id. at 61.

Id. at 63.
0. Clubb and E. Seligmess, The International Position af Communist China, Back-

ground Papers and Proceedings of the Fifth Hammarskjold Forum 33 �965!.
Yahunda, China's New Foreign Policy, 28 World Today 14, 21 �972!.
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long term trend. As Natsudaira put it, despite the isolation fostered by the
Cultural Revolution "I h]er ideological fervor will be inexorably eroded at the
tests of hard facts of international life and domestic construction." It ap-
pears, however, that any departure from the pos ition indicated in the a foremen-
tioned 1972 statement is a long way in the future. It will take consideraI>le
time for China to rebuild diplomatic credibility with the major powers, especial-
ly after its early emasculation of the concepts of ~acta sunt servanda and rebus
sic stantibus. Also, China's ideological affinity for the Third tlorld must not
be underestimated and could strongly influence China's foreign policy in the fu-
ture.

Coastal Fishing

Although China has never developed into a maritime power, it has managed
somewhat more development of its coastal fishing industry. The China coast is
relatively short compared with her area �,000 miles compared with Japan's 16,000
miles!, but her coastal seas provide important fishing grounds and her fisheries

19production ranked her fourth in the prewar world, During the war years pro-
duction dwindled from 1,5 million metric tons in 1936 to 45 metric tons in 1949.
Upon ascending to power, the Communist government set out to redevelop the fishing
industry by organizing the country's fishermen, providing loans for them to buy
equipment, establishing markets and transportation to the markets, and generally
modernizing the fishing fleet, fish processing industry, and fishery research."
These measures have been rewarded with some success. China has been placed sec-
ond and third in the world in fisheries production in surveys between 1958 and

22 %31967 and fourth in a 1968 survey. However these figures are deceptive since
sources for these years are unreliable and the figures apparently combine fresh
water with ocean production, and most experts agree that this ranking is probably
too high. Her production in the 1968 survey was listed at 5.8 million metric24

tons, but her full potential from coastal fishing has not been fully devel. oped.2

One estimate states China's possible annual yield from territorial seas alone to
2Fbe over 10 million metric tons. Present indications are that China is i~tent

on utilizing this potential.
Continued expansion will bring conflicts of interest with neighboring na-

tions seeking to exploit the same seas, particularly Japan. Commencing in 1955,
Japan and the People's Republic of. China have entered into several fisheries agree-
ments through informal organizations  since Japan has not recognized the People' s
Republic!, These agreements have been sanctioned by the Chinese government and

Natsudaira, Peaceful Settlement of International Disputes and the People's Re-
oublic of China 15 Jap. Annual Int'l L. 38, 68-69 �971!.
2e H. Chin, The People ' s Republic of China and the Law of Treaties 100-103 �972! .
le N. Ginsberg, ed, The Pattern of Asia 186 �958!. I hereinafter cited as Ginsberg,
The Pattern of Asia].

Cheng, at 48.
' Id. at 49.

C. P. Idyll, The Sea Against Hunger 123 �970!.
Id. at 111.

Id. at 110.

Id. at 111.
Ginsberg, The Pattern of Asia at 186.
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given the force of treaties, but this has not been done by Japan.
cent such agreement was concluded in December of 1965 covering the Yellow Sea
and the East China Sea, Generally, these agreements have provided for-.

1! Fishing zones with a maximum number of vessels of each party permitted
in each zone;

2! Restrictions on the size of nets and dragnet zones for the purpose of
conserving fishing resources;

3! Safety regulations and emergency provisions;
4! Exchange of marine research and data;
5! Reporting violations;
6! Mutual consultation for settlement of disputes;
7! Military areas into which Japanese vessels are not permitted.
Since China in 1958 claimed exclusive fishing rights within her 12 mile

territorial seas, the fishing zones begin from 13 to 80 miles off the coast,
These agreements are bilateral and do not purport to delineate these as exclusive
fishing zones, thus avoiding legal jurisdictional problems, But it is apparent
from the agreements, such as where China excludes zones for military or other pur-
poses, that China demands and Japan recognizes that as the coastal state China
has special interests in these areas. One indication of China's view on the rights
of coastal states may be inferred from a statement in The U.N, in March, 1972, i,n
which reference is made to the superpowers' plundering of the coastal fishing areas
of other countries. It further indicated that the extension of territorial seas
to 200 miles to prevent this plunder is a legal and reasonable response. It is
clear that China recognizes and supports the interests of coastal states in fish-
ery resources outside the territorial ~aters and the right to protect that inter-
est. This is emphasized by a further statement, "The seabed resources of the...
shallow seas adjacent to...China belong to China and it is absolutely impermis-
sable for any foreign aggressor to poke his fingers into them," The Chinese.
view this as a legitimate extension of the policy annunciated by President Truman
in his Proclamation of September 28, 1945, which claimed the establishment of
conservation zones in regions of the high seas contiguous to the coast. While
the Truman Proclamation did not extend sovereignty or even unilateral control in
all cases, it recognized rights created by contiguity as well as by substantial
fishing and that these rights could be protected. This doctrine has been used by
Latin American countries to extend sovereignty over these areas to potect ocean
resources, and their position is endorsed by the People's Republic.

There is no present indication that China will try to assert exclusive con-
trol over the fishing areas of the Yellow and East China Seas. At this time, d< s-
pite considerable modernization, her fishing fleet cannot compare with those of
advanced fishing countries. While large in number, most of her vessels lack the
efficiency of the more modern equipment, and since many of them are small wooden
vessels, they are limited to fisheries fairly near the coast, Coupling this with31
an historically great demand for fish that has invariably exceeded production
it becomes clear that expansion and modernization of the fleet must continue. As

21 L. I.ee, China and International Agreements 61-65 and appendix 7 �969!.  her»-
inafter cited as Lee, China and International Agreements 3.
2B Chih-Yuan, supra note 7.
29 Id
30 G. Weissberg, Recent Developments in the Law of the Sea and the Japanese-Korean
Fishery Dispute 26-27 �966!,
3Q Ginsberg, The Pattern of Asia at 188.
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the fleet is able to venture further and exploit its waters more fully, her posi-
tion on the jurisdictional issue of the Latin American countries may be used as
a justification for the asser tion of further control. It is unlikely that this
would take the form of an extension of territorial waters as the Latin American
countries have done, but rather would probably be closer to Truman's Proclamation
but with greater control for China than Truman sought for the United States, The
legal justification would be precedent--the Truman proclamation, Latin American
claims--analogy to the concept of contiguous zones, and the relatively new concept

32of specialized competences. Tao Cheng is of the opinion that China has adopted
the principle of contiguous zones for customs and other regulatory purposes and
gives the example of a requirement that Japanese ships observe Chinese regulations
from the time they enter within 15 nautical miles of the coast, while the territor-
ial seas begin at 12 nautical miles, and further they prohibit "hovering within

3315 nautical miles, Sy way of specialized competences, she has already delimited
a zone from the Sino-Korean border to Chekiang which entends beyond the 1.2 nauti-
cal mile limit in which she has prohibited fishing by trawlers in order to conserve
fishery resources. This has been the source of. some friction with Japan, but the
Japanese, while refusing to acknowledge the legal principle, comply with the reg-

s'
ulations.'

The fisheries agreements between China and Japan have generally been con-
sidered quite favorable to the latter, and they have fared quite well. As with
any agreement involving so many small vessels, violations are bound to occur and
disputes inevitably arise. But the indications are that both parties have adhered
to the agreements in good faith and that the settlement of the disputes which do
occur is generally rapid with the utmost care for the preservation of' good feel-

3sings and friendly relations.' For the present, China has had adequate success
in controlling fishing off her coast by international agreement, and this is bene-
ficial to her both in ease of enforcement and with regard to the more active role
she is beginning to assume in world diplomacy. Assertions of control may prove
to be disruptive diplomatically and will probably be resorted to only as a last
resort. It is to be expected, however, that China will continue to support the
position of the underdeveloped countries on the issue of fishing rights of coast-
al states. This position comports with the defensive posture she has felt it
necessary to assume, with her possible future needs in fisheries development, and
her ideological gambit in the Third World.

Continental Shelf

In geographical terms China is blessed with a broad continental shel~, be-
ing over 50 miles at its narrowest point and extending over 300 miles at its wid-
est, taking for general purposes the 100 fathom isobath as its terminal point.
The government of China has made no definitive policy statements regarding either
its continental shelf or action" taken by other states or conventions regarding
their continental shelves or continental shelves in general.

The question of jurisdiction over the continental shelf by coastal states
did not come into the limelight until President Truman's 1945 Proclamation which

F, Garcia-Amador, The Exploitation and Concervation of the Resources of the !ea
67 �963!.

Cheng, Supra note 5, at 67.
Id, at 65-66.

35 Lee, China and International Agreements at 66-68.
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claimed that the United States "regards the natural resources of the subsoil and
seabed of the continental shelf beneath the high seas but contiguous to the coasts
of the United States as appertaining to the United States, subject to its juris-
diction and control." This Proclamation further stated that waters above the con-
tinen.tal shelf were unaffected and retained their character as high seas.
Rather than meet international disapproval, the Proclamation was readily accepted
and other nations followed with their own pronouncements on their continental
shelves, some of which varied from Truman's Proclamation considerably. Diversity
reigned until some semblance of international agreement was reached at the Geneva
Convention of L958. Article I of this convention limited the continental shelf
to the 200 meter isobath or beyond that "to where the depth of superadjacent waters
admits of the exploitation of the natural resources of the said areas..." Art-
icle II gave sovereign rights over the continental shelf for the purpose of. explor-
ation and exploitation of natural resources and provided that this sovereignty did

38not depend on exploration or occupation. Article III provided that rights over
the continental shelf do not affect the status of superadjacent waters as high

39seas. As a convention its provisions are only enforceable against the parties
to it, of which China was not one. But the question has arisen whether any of
these provisions have become a part of customary international law, thereby bind-
ing the People's Republic. Some writers have claimed that the Geneva Convention
has so far guided practice in terms of the acceptance of the concept of sovereign-
ty of the coastal state over the continental shelf. This is so generally accepted
that this provision, at least, is now part of customary international law. There
is a persuasive argument that objections to this concept have not been made even
though such claims impinge upon the freedom of the high seas and all states are

40thereby af fected. It is probably accurate to say that this concept is now a
part of international law, and also that this right appertains to the coastal
state without proclamation or occupation, and that it consists of something less

41than complete sovereignty. It can probably be said also, but with less assurance,
that since claims to the resources of the water above the continental shelf have
been met with such protest and uniform rejection, that such a claim would probably
be a violation of international law. We see then that a few of the basic concepts
are generally settled, but the more complex issues remain: a workable definition
of the continental shelf and its delimitation, the legality of claiming jurisdic-
tion over the continental shelf by extending claims to territorial seas, how fac-
ing and adjacent states determine their shelf boundaries, and the extent of the
"sovereign rights" which the coastal state possesses. Examining these problems
and the merits of possible solutions is beyond the scope of this brief work, but
it is important to understand the framework into which China's policy will fit.

Mainland China has been endowed with considerable mineral wealth and, in
relation to domestic needs, is deficient only in copper and nickel, She has the
world's largest reserves of antimony and tungsten and a surplus of many other met-
als. While her petroleum industry is presently small, indications are that re-

~herein-J. Andrassy, International Law and the Resources of the Sea 50  L970!.
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Id. at 117.

Id. at 118.
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serves are considerable, From general estimates of world production and consump-
tion until the year 2000, present on-land reserves will be adequate so, barring
any radical change of circumstances, exploitation of the ocean for petroleum wiii

4snot be necessary. If such predictions hold, it is unlikely that China will
turn to development of the continental shelf for many years. There are advan-
tages to earlier development, such as converting land from mining to other uses,
avoiding the destruction and pollution to land that mining often causes, further-
ing her ocean research which may be beneficial in other areas, having inexpensive
transportation of mineral products readily available, and conserving on-land re-

44sources. But there are also disadvantages --in case of war a mining industrv
based at sea is particularly vulnerable; the economy which China is now develop-
ing is based on regional self-sufficiency with development of industry close to
its source of resources. Moreover, in a spatial sense the People's Republic has
been careful to limit the growth of its cities and to distribute its industry and
population evenly throughout the hinterland rather than allowing concentrations
on the coast. Resource supply in coastal waters would be disruptive of' thi.s de-
sign. Probably the greatest reason for not developing the continental shelf im-
mediately is that it would require large initial investment, and until extensive
exploration was completed, it would be quite risky. At least in the short term,
this last factor should be determinative.

Probably the only way that the continental shelf of China will be develop-
ed in the near future is if the People's Republic will consent to development,
probably on a lease basis, by a technologically advanced nation in need of certain
natural resources. Japan is an obvious candidate. Such a liason would be hinder-
ed by memories of the war years and Japan's ties wit:h the United States, but. China
and Japan, if they are both economically strong, complement each other, and there
have been recent signs of improving relations. Such an arrangement could not be
termed likely at this point but it is within the realm of possibility.

Even though China will probably not actively exploit its continental shelf
immediately, with its recent admission to the United Nations it will undoubtedly
soon be in a position where it must take some stand on. continental shelves in gen-
eral, As far as protecting her own interests, acceding to the terms of the 1958
Geneva Convention would seem to cover her rather routine situation. The 200 meter
isobath would secure a very broad shelf for her, and adopting the median line
principle as to adjacent and facing states would not be too particularIy odious,
and if it were it could bc altered by bilateral agreement. In the area of foreign
policy, however, she may well find it politic to lend support to the claims of the
Third '4lorld countries. U.N. politics since 1960 has been characterized by t: he
"gaping fissure between developed and developing nations, accompanied and abetted4 r,by the substantial increase in U.N. membership of newly emergent nations." " On
the issue of the seabed and continental shelf the developing countries have been
unified to a reasonable extent, usually with only those with exceptional circum-
stances or with present developmental ambitions from the bloc. Support for this
position by China has already been indicated, although the problem of the breadth
of the shelf was not expressly mentioned. In her U.N. statement of March 3, 1972,

46
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she expressly supported 200 mile claims to territorial sea which is a way of in-
directly extending claims to the shelf. She also maintained that coastal states
have a right to the natural resources in "the coastal seas, sea-bed and the sub-
soil thereof" --a quite inclusive statement not necessarily limited by concepts
of territorial seas or continental shelf as they have been envisioned by the Gen-
eva Convention.

Since China probably has no plans for developing the continental shelves
of other countries, there would be no conflict of interest for her in supporting
the position of the developing nations in seeking a broad shelf. With her pro-
spective increase in diplomatic activity, this dichotomy will probably recur with
some frequency--while China's own claims may be modest, she will support the larg-
er demands of the developing nations where such support will not prejudice one of
her substantive goals'

Ed.
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PRIMARY ELEMENTS INFLUENCING

THE DEVELOPMENT OF THE LEGAL REGIME

OF SOVIET TERRITORIAL WATERS

Elmo Zumwalt III

A United States Coast Guard icebreaker on an ocenaographic
voyage in the Kara Sea is harassed and forced to turn back
by Soviet naval and air forces, the incident provoking
diplomatic notes and protests; the Soviet Union again pro-
posed the Baltic Sea be closed to warships of noncontiguous
states; the masters of Russian fishing trawlers arrested
and fined for violating the American twelve-mile fishing
zone face disciplinary action upon their return home;
Japanese fishermen are periodically arrested for violating
the regime of Soviet territorial waters; American and
Soviet warships are involved in brushing incidents in the
Sea of Japan, a body of water Soviet publicists deem ta be
a regional sea, a war breaks out in the Near East over the
legal status of the Gulf of Aqaba and Strait of Tiran, water
routes which in geographic configuration and historical tra-
dition are closely analogous to seas washing Soviet coasts',
the Soviet Unian announces the opening of the Northern Sea
Route, and Japan is one of the first states to negotiate
an agreement to use the Route', the Soviet Union campaigns
strenuously for expanded foreign trade, a development which
will entail increased contact by foreigners with the legal
regime of Soviet territorial waters.~

These current events constantly displayed in our newspapers shaw the importance
of a study of the Soviet Union's law of territorial waters. Although several
factors have influenced the development of the legal regime of Soviet territorial
waters, its pattern has primarily been the product of national security require-
ments, economic considerations, and historical traditions. In order to gain an
insight into the past and present Soviet thinking as ta the status of maritime
waters, these influencing elements must be examined.

Nat ional security has been the most significant factor in determining the
pattern of the boundaries and the legal regime of Soviet territorial waters."
The recent history of Russia illustrates the sea's impact an her national security.
The very presence of Allied ships restrained the Bolshevik ambitions of expansian
and helped secure the independence of the nations of Eastern Europe' * The pre-
sence of Allied ships in the Baltic and the Dardanelles has restricted the actions
of the Soviet Union. Since all the bordering seas to the Soviet Union have narrow
entrances, they can be easily dominated by hostile nations. The Soviet Union's
weakness in sea pawer in the Baltic area was a significant tactor in determining
Soviet foreign Policy toward Finland and the other Baltic states during the years

Butler, The Law af Soviet Territorial Waters vii �967!.
~ B ut ler, ibid., 91.
sMitchell, The Maritime Histor of Russia 848-948 �949!.
~Hartingh, Les Cance tions Savieteti ues du Droit de la Mer 134-135 �960!
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between 1939 and 1941.5 With the Soviet Union's Black Sea fleet immobilized
the Soviets were forced not to take any action against Turkish violations of the
Nontreux Convention of the Turkish Straits during World War Il.a Both the At-
lantic and the Pacific approaches to the Artie seas can easily be blockaded by
hostile naval powers. The Artie seas have also become vulnerable with the deve'-
opment of nuclear submarines ~ The proximity of the North Atlantic Treaty Orga"
nization's naval forces to the Baltic sea has caused the Soviet Union to threaten
to close the sea to noncoastal nations. The tremendous influence national secur-
ity has in formulating the legal regime of Soviet territorial waters has been
apparent in both the actions of the Soviet Union and in the writings of Soviet
jurists. Soviet jurists in defending a twelve mile breadth for their territorial
waters noted that the effectiveness of an attack by a nuclear submarine depends
to a meaningful extent upon the proximity of the submarine to the Soviet coast.
The Soviet Union's preoccupation with and realization of the importance of the
strategic value of its territorial waters has led their jurists to develop several
Soviet maritime doctrines to enable the domination of all approaches to their
coasts.

To begin with, the U.S.S.R. advocates the recognition of the twelve-mile
limit for territorial waters,' yet, historically Russia has not consistently pro-
claimed her desire for the twelve-mile rulc' The Russian jurists of the pre-
revolutionary days were composed of three different schools. The most influen-
tial school's advocate was F. F. Martens, who defined the territorial sea as
"that part of the sea which washes a possession of the coastal state and which
is deemed the property of the state, and is considered an extension of the coas-
tal territory and subject to its authority."a PE Kazanskii's school represented
the middle ground which believed the territorial sea was both a possession of
the coastal state and a part of the high seas. Under this theory the coastal
state possessed only limited authority over territorial waters.- The third school
led by P. Sivers and A. N. Stoianov believed that territorial waters were part
of the high seas, and consequently the coastal state was entitled to exert only
limited sovereignty.~o The first assertion of Russia of a territorial sea was
in treaties with France, the Kingdom of the Two Sicilies, and with Portugal in
the late seventeen hundreds. In these treaties Russia used the cannon-shot rule,''
In 1787 Russia's legislation incorporated the cannon-shot rule for the regulation
of privateering. a During the 1840's Russian trading people asked the government
to extend the territorial waters to forty miles in order to reduce the competition
of foreign whalers. Yet, the Russian government refused to do so, "since no clear
and uniform agreement has yet been arrived at among nations in regard to the limits
of jurisdiction at sea.'~ a By 1853 the Russian government issued orders to their
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to their cruisers to enforce a three-mile limit off the shores of Russian America.-4
In the late eighteen hundreds the Russian Code of Prize Law and the Custom Code
provided the three-mile limit. But the Russian government made its position clear
that though Russian practice supported the three-mile rule, she considered the
legal view unsettled.~s F. F. Martens rejected the three-mile rule as an obli-
gatory law and suggested a ten-mile limit would be more in line with artillery
capabilities.~- A Draft Statute on Russian Territorial Waters recommended the
cannon-shot rule with a minimum limit of six miles except where otherwise estab-
l.ished by international decree or treaty after long undisputed usage."~ With these
many varying views Russia had a very indefinite posit ion on the extent of her terri-
torial waters. Then on December 10, 1909, a Russian decree established a customs
belt and subjected all ships to supervision within twelve miles of shore.~~ The
twelve-mile limit was also established in general fishing regulations.~s These
decrees, establishing the twelve-mile limit, were protested by Great Britain and
Japan, but Russia asserted the argument, "in modern international law there exists
no generally accepted rule concerning the limits of territorial waters within
which sovereign state authority may be exercised ."so A. N . Nikolaev believed
that the Soviet Government received the twelve-mile limit by rule of succession.

In the past the Soviet Union has dealt with its territorial waters as
being under its exclusive jurisdiction. The government did not accept limitations
on this jurisdiction with respect to foreign ships. It contended that the only
rights that foreign ships had were the rights that the U.S.S.R. granted. But in
1958 the Soviet Union ratified the Convention on the Territorial Sea and the Con-
tiguous Zone. The Convention specifically subjects coastal states' control of
territorial seas to the internationa1 norm of innocent passage and in other ways
limits coastal state control of the territorial sea.ss In respect to its stra-
tegic importance the U.S.S.R. considers the twelve-mile rule as only a first line
of defense.

The Soviet jurist have developed the "closed sea" and the "historic bay"
doctrines further to restrict the accessibility of foreign nations to Soviet
coasts. Prior to World War II, the "closed sea" was almost never recorded in
Soviet maritime works. In 1948, B. A . Dranov stated that the Black Sea was a
closed sea; whose restrictions should be established by the coastal states.
Dranov believed straits leading into a closed sea should be regulated by those
states most interested in the freedom of commercial navigation and security of
the sea; that is, the coastal states.~~ Bakhov expanded the doctrine by differ-
entiating among three types of closed sea:  a! a sea fully enclosed by the land
territory of two or more states which has no entrance to another sea', i.e. the
Caspian;  b! a sea enclosed by a limited number of states which is connected
with other seas by one or several narrow straits whose region is regulated by
an international convention; i.e., the Black and Baltic Seas;  c! a sea enclosed
by the land territory of two or several states which is not regulated by inter-
national convention,' i.e., the Sea of Japan and the Okhotsk Sea ~ There are also
no basic water routes of international importance which pass through any of. these
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categories.s+ "States not contiguous to these seas can not and do not have any
legal grounds for claiming participation in deciding questions concerning the
regime of navigation in closed seas or in the straits leading to these seas."ee
Even though the Soviet Union has unilaterally developed the concept of closed bays
or closed seas, it is not a concept that international law recognizes. Generally
the Soviet Government has followed the view that the regime of the closed seas
can be regulated only with the concurrence of all the coastal states. For example,
the U.S.S.R. accepted the rejections of Japan and Sweden to exclude the warships
of foreign nations' Yet, the Soviet Union has taken unilateral action in the
case of the Sea of Okhotsk when the Soviets told Japan of its intention to ex-
clude all foreign fisherman from the sea after 1959."e Vereshchetin and Malinin
have agreed that the basic factor in determining the closed sea status of a body
of water was the security interests of the contiguous states, and that in order
to make the closed sea doctrine more palatable, it was stressed that merchant
ships of non-contiguous states cannot be excluded under international law from
the closed sea.a~ This Soviet security conscious doctrine of closed seas has
even made attempts to claim the Baltic Sea. Although in practice the Soviets
allow the Baltic to be an open sea, a Soviet book published in 1956 described
several old treaties in which Denmark and Sweden agreed with Tsarist Russia to
exclude foreign warships from the Baltic Sea.a

"Historic bays or seas" is still another doctrine the Soviet jurists have
developed to further restrict the accessibility of foreign powers to Soviet coasts.
The Soviet Government has turned to its own purposes the international practice
which holds that certain bays, long regarded by other nations as the exclusive
property of a particular nation, are exempt from the informally accepted dimen-
sional limitations applicable to bays designated as internal waters. The Soviet
Union has unilaterally assumed the right to establish new historic bays never
so regarded by other nations. This concept has also been expanded to include
parts of the open sea. The category of historic bay has been applied to the White
Sea, Sea of Azov, Kara, Laptev, East Siberian, Chukotsk Sea, and Riga Bay.~s The
ten-mile closing line rule for historic bays was abandoned by the Soviet Union
after the judgement of the International Court of Justice in the 1951 A~nip-Nor-
we ian Fisheries case. Even prior to this case the Soviets in practice ignored
the ten-mile closing line rule, as for example, the White Sea and the Cheshkays
Gulf were declared to be internal waters though their entrances were far in excess
of ten miles.

In the Convention on the Territorial Sea and the Contiguous Zone, Article
7, provides that  a! 15 to 24 miles is the maximum width of the entrance to bays
to be closed off as internal waters,  b! the waters in the bay could be enclosed
as internal waters only if the coasts of the bay belonged to a single state,  c!
there must be as much or more water area on the shore side of the line drawn a-
cross the mouth of the bay as there would be in the semi-circle on the seaward
side of the same line,  d! these provisions were not to apply to the concept of
historic bays. Although these adopted provisions did not legalize Soviet desig-
nations of historic bays, the Convention's provision that historic bays did not
necessarily need to meet the listed limitations, made it easier for the concept
to be used.a~
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The Soviet Union's most recent application of the historic bay concept,
was, when the bay of Peter the Great was declared to be an historic bay with a
closing line of 108 miles. Peter the Great Bay had never been mentioned before
in any Soviet publication as being an historic bay. ~ Therefore, it seems that
the Soviet Union assumes she has the right to specify new historic bays without
the consent of any other nation. Yet, apparently the Soviet jurists do not re-
cognize a similar right for other states. A. K. Nikolayev critizes the United
States claim that the bays of Alaska are the internal waters of the United States.ss

The concept of the Continental Shelf has been used by the Soviet Union to
expand further the boundaries of the historic seas. ~ In 1958 the Convention on
the Continental Shelf established the doctrine that the natural resources of the
continental shelf contiguous to the coasts of a nation could be used for the ex-
clusive exploitation of that nation. The East Siberian Sea is a historic sea with
an outer boundary which is identical to the continental shelf's outer limit . Thus
the Soviet Union claims complete sovereignty over an area which the provisions of
the Convention. on the Continental Shelf has established that only the resources
of the seabed and subsoil could be exclusively claimed.

To what extent does the right of innocent passage cut into the doctrines
that the Soviet jurists have developed to restrict the accessibility of foreign
nations to Soviet coasts2 In the prewar and postwar era there was disagreement
among the Soviet jurists as to the extent of innocent passage.~s Nikolaev took
an extreme position:

It is commonly stated in courses on international law that the
authority of the coastal state in territorial waters is limited
by the so-called right of innocent passage of foreign vessels,
both merchant and military...this view can never be deemed correct,
as it contradicts the sovereignty of the state over territorial
waters and gives an opportunity to aggressive blocs to commit
hostile actions against the state under the guise of the right
of innocent passage.s~

Foreign non-military vessels may freely pass through the terri-
torial waters of a coastal state if this passage is not only
innocent, but is necessary from the viewpoint of customary navi-
gation; but the coastal state may legally prohibit the navigation
of foreign non-military vessels in its territorial waters if this
navigation is not called for by navigational necessity.ss

Yet, at the 1958 Geneva Convention of the Territorial Sea and Contiguous Zone the
Soviet Union entered the convention's agreements but with two reservations:  a!
the Soviet Union considers that state vessels in foreign territorial waters will
have immunity and therefore convention article may apply only with the consent. of
the state whose flag the ship sails, and  b! the Soviet Union reserves the right
to deny warships passage except in cases where undisclosed Soviet conditions may
be met. Soviets now require that thirty days' advance notice of a proposed
passage of a warship be given by the foreign state and they reserve the right to
withhold authorization. In effect there exists no right to innocent passage for

4Strohl, The Re ime of Ba s in International Law, 225 �964!.
»Nikolayev, The Problem of Territorial Waters in International Law, 77 �954!.
aaaarben, ~o.cit., 154.
acaarten, ~o.cit., 153.

Butler, "Soviet Concepts of Innocent Passage", 7 Harvard International Law
Journal, 113-130 �965! .
ac Nikolaev, ~o .cit., 47.
ss Ibid. 51.
aaBotler, o~cit., 113-125.

227



a foreign warship but only a privilege to grant such a right by the Soviet Union.4~
Foreign non-military ships do have a right of innocent passage through Soviet
torial waters.4~ Apparently the Soviet's position to restrict foreign warships
from innocent passage is based on their preoccupation with defense and by a belief
that if the Soviet's position was widely accepted it would weaken the dominance
of western sea power in many parts of the world.4~

Although national security is the most significant factor in the develop-
mental pattern of the boundaries and the legal regime of Soviet Territorial waters,
Soviet economic considerations have also been influential. The U.S.S.R. has in-
direct access through sea routes to three oceans. Almost all of the coastline
freezes during parts of the year and this has caused the Soviets to be constantly
searching for warm-water ports ~ The Soviet jurist, Meshera, has said that the,
cooperative attitude of the Soviet state towards the rules applied by the bourgeois
states was due to the dependence on foreign shipping after the World War des-
troyed most of the Russian merchant marine, and on the Soviets lack of industrial
commodities which requires them to be imported by water from the West.4 Fishing
is one of the Soviet Union's largest industries. The importance of the fishing
industry is reflected in Soviet postwar fishing legislation and its miltiplicity
of treaties with other states. The Soviet desire for a greater breadth in her
territorial waters was primarily to protect seal and fisheries.-4 The U .S.S .R.
regards fishing zones as rights which a coastal state may exercise within its
territorial waters. The exclusive right to fishing is restricted for the use of
only Soviet organizations and citizens.4s The only way for a foreign state to
be able to fish within Soviet waters is by an international agreement with the
Soviet Union. As recently as 1958 the Soviet Union has issued a decree establish-
ing her exclusive fishing rights in all Soviet territorial waters.4s After 1945
it was very difficult to acquire fishing agreements with the Soviet Union. For
example, the strong Soviet claims to the Sea of Japan and the Okhotsk Sea as being
closed seas, are influenced by the Soviet fisheries in these waters, and for this
reason Japan has not been able to obtain adequate access to Soviet territorial
waters along the Pacific coast. The Soviet Union has in fact unilaterally kept
Japanese and other nations' fishermen out of fishing areas located far outside its
territorial seas, and has admitted that international law does not provide for
such action.4~

Soviet practice in waters next to her territory is not consistent with the
Soviet view in regard to similar claims by South American countries. In 1956 and
1957 Soviet works verified the right of coastal states to exclude other states
from their fisheries over their continental shelfs.4s Yet, a Soviet book in 1951
stated that the 200-mile special fishing zone, decreed by Peru and Chile, was
illegal and was an imperialistic action to "ensure monopoly domination of the
exploitation of the natural riches of the open sea".4s In other Soviet writings
the 200-mile special fishing zone is cited as an illustration of the right of a
coastal state to establish the width of territorial waters as it desires.so

United Nations Conference on Law of the Sea, 130 �958!.
4~ Butler, Supra at note 37.
4~ibid.
4sMeshera, Maritime Law, 'Le al Re ime of Maritime Routes, 5 �959! .
44Butler, The Law of Soviet Territorial Waters' .A Case Stud of Maritime Le is-
lation and Practice, 4 �967!.
4s Imenitov, Soviet Maritime and Fishin Law, 21 �951!.
4sU. N. Leg.,Series Laws and Re ulations on the Re ime of the Territorial Sea,
577-578 �957!.
e" Harbeo, ~o.oit., 154.
4sUustal, uestions of the Re ime of Territorial Waters, 77 �957!.
4sAcademy of Sciences of the U.S.S.R., International Law, 305-306 �951! .
o barbet, ~o.oit., 160.
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Historical discoveries, explorations, and conquests, are other factors which
have had an important influence in the development of the boundaries and the legal
regime of Soviet Territorial waters. ~ The earliest historical claim of the
Russians goes back at least nine centuries to when they settled on the shores
of the White Sea. Russian control of the Baltic, Black, Aral, Azov and Caspian
Seas only took place in the early seventeen hundreds. Exploration of the coasts
of the Arctic was at least as early as the thirteenth century. Although Russian
explorers have taken part in exploring expeditions and have used them as a basis
for claiming coastal waters, her problem has been that written accounts of Russian
explorations, in comparison to the English exploits, are relatively obscure.

The U.S,S.R, has had both ideological and practical reasons to oppose con-
cepts of international law. There are many schools of international legal thought
which can be considered to be inconsistent with the ideological and practical rea-
sons to oppose concepts of international law. There are many schools of inter-
nationall legal thought which can be considered to be inconsistent with the ideo-
logical Marxists theories of man and state. Practically, the Soviet preoccupation
with national security has had the consequence of the development of the closed
bays and closed seas doctrines which are contrary to accepted principles of inter-
national law. The twelve-mile rule of territorial waters is advocated by the
U.S.S.R. to be justified on the basis of economic and security considerations.
The twelve-mile rule also has the support of many other states especially smaller
nations. But the closed sea concept which applies to six of Russia's fourteen
seas and the closed bay concept which appl.ies to her four Arctic seas, are not
accepted or supported by international law. The Soviets maintain their position
by pointing out that there are no major international shipping routes in the closed
seas and these seas do remain open to commercial shipping of all states. It is
point'ed out that their claim to the closed bays of the Arctic is justified by
Russian exploration and development.sz

The principal legal difficulty with the Soviet positions is that
Soviet jurists do not discuss the general applicability of these
principles to other bodies of water in the world. Where inter-
national law and custom have long served to quiet maritime dis-
putes, the Soviet theories would introduce conflict and chaos.
In a world community where a balance must be struck between legi-
timate security needs of the coastal stat'e and the requirements
of international commerce, many of the Soviet claims � partic-
ularly those relating to historic bays and seas � are extreme
or unfounded; these are likely to continue to be subordinated to
broader maritime interests in freedom of navigation.ss

s> Golder, Russian Ex ansion on the Pacific: 1641-1850, �914!,
~<Butler, ~o.cit., 93.
ss Butler, The Iaw of Soviet Territorial Waters: A Case Study of Maritime
Ie islation and Practice, 94 �967!.
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THE APPLICATION OF THE JONES ACT

TO FOREIGN SEAMEN AND FOREIGN FLAG OPERATIONS

R. L. Moore

One aspect of international law in which there is a vacuum of black-letter
principles is the extent to which domestic statutory law may be applied to in-
clude aliens. The reason for this is fairly self-explanatory: There exists such
a delicate balance between a nation's self-interest in enforcing and applying its
own laws and its desire to effectuate amicable relations with the other countries
of the world, that it would be exceedingly difficult for anyone to attempt to cod-
ify a nation's duties and responsibilities in this area. Therefore, these matters
are generally reserved for the judiciary of each nation to determine. This paper
seems to afford an understanding of how judicial treatment of statutory applica-
tion may vary over time. Basically, it is a case history of what has come to be
known as the Jones Act , insofar as it has been interpreted by the courts of the
United States,

The Jones Act is a liberal negligence statute enacted by Congress in 1920
as an amendment to the Seamen's Act of 1915. It was part of a series of amend-
ments added by Congress to the existing statutory maritme law, intended by Congress
to: ". . . provide for the promotion and maintenance of the American Merchant
Marine." It was quite clear that it was not intended to affect generally vessels
within the flag jurisdiction of other countries--according to well-established in-

3
ternational principles, the law of the foreign state would clearly apply. How-
ever, the proponents of the bill were able to demonstrate that Congress did have
the authority to deal with the treatment of foreign seamen within the territorial
jurisdiction of the United States. In enacting this legislation, Congress ex-
tended the liberal benefits of the Railway Act to "~an seaman . . ." emphasis add-
ed!, while in other current legislation it expressly delimited the rights includ-
ed to "any American citizen rated as an able seaman," emphasis added!, thereby
presumptively establishing the fact that it was quite aware of what class of sea-
men it intended to include within the coverage of the Act. Congressional power5

to legislate for foreign seamen, besides having been declared constitutional,
was considered in accord with the generally recognized principle of international
law that a nation has jurisdiction over all those who come within its territory

Jones Act, 41Stat.1007,46U.S.C.Sec.688. [hereinafter cited as Jones Actj.
H.R.10378,66thCong.,2ndSes.,�920!.
Harolds, Some L~eal Problems A~rfsin onr of Farci n ~Fla ~Oerarions, 28 Fordham

L.Rev.306�920!. Lhereinafter cited as Harolds
59Cong.Rec.7043 �920!.
Harolds at 308.
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Stewart v. Pacific Steam and Navi ation Co., 3F..2nd329,  circ.1924!.
cited as Stewart v. Pacific Steam and Navi ation Co.f,
7

Jones Act.
BStewart v. Pacific Steam and Navi ation Co. at 330.

t here ina f ter
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 subject, of course, to any agreements between nations and the doctrine of sov-
ereign immunity, which is more relevant to consideration by the executive, rather
than the judicial, branch of government!.

Congress perhaps had a variety of purposes in enacting the Jones Act, but
it is clear that the primary motive was economic. In attempting to provide for
the "promotion and maintenance" of the American Merchant Marine, the Jones Act's
fundamental function was to equalize the operating expenses between American ves-
sels and foreign shipping concerns. By providing for a uniform system of compen-
sating seamen for shipboard injuries, any potential competitive advantage inurring
to foreign shipowners by virtue of less stringent negligence laws of their nation-
al state would be obviated. Congress evidently felt that those foreign shipowners
who carried on business in the United States should be compelled to submit to e-
qualized operating costs which were not inherent in their operations. This may
or may not be logical, but it was clear that Congress had the right to do it. It
is important to understand the economic motivations of the Jones Act because in
the delineation of the case history following the promulgation of the Act it will
be seen that the courts which considered the problems that were raised in applying
it were very mechanical in their reasoning and were apparently unaware or uncon-
cerned with the economies of the situation. It should be reasonably clear that
Congress was trying to neutralize the competetive advantages of those forei.gn
shipowners who were substantially competing with American shipowners, and thus
the test of who should be included within the coverage of the Act shoul-L include
considerations which shou1d determine which foreign concerns were substantial com-
petitors and exclude those who were not. It will be shown that it took fifty
years for the federal courts to evolve such a test.

The first important case which considered the Jones Act arose in 1924.
Stewart v. Pacific Steam and Navi ation Co, involved a British seaman injured
on a British vessel in the Panama Canal, the defendent shipowner having a place
of business in New York. The significance of this case is that it judicially
resolved the question of whether the Jones Act was meant to apply in any case in
which alien interests were involved. The court, while declining to fashion a
formalized standard as to when the statute should be applied, held that Congress
had intended it to apply to foreign seamen and vessels in general. The major con-
tention was that the Act only applied to those who had substantial business inter-
ests in the United States, relying on the language of the statute which read:
"Jurisdiction in such actions will be under the court of the district in which! f7the defendent employer resides, or in which his principal office is located."
Defendent claimed that since his principal office was in England, jurisdiction ior
Jones Act purposes would not lie, and that generally the statute was not meant to
include any foreign corporation. In holding the Act applicable, Judge Learned
Hand commented that it was common knowledge that Congress had intended for the
statute to cover foreign seamen and shipowners, and treated the statutory Language

Bas a venue, rather than jurisdictional, statement. Although the decision was
most probably correct, Judge Hand got the Jones Act cases off to a poor start due
to his vague and rather nebulous statement about Congressional intent, This de-
cision opened the door to numerous Jones Act suits against corporate defendents
which had been doing merely nominal business in the United States, but which were



sued by virtue of the dictum in Stewart.
first instance in which the Supreme Court had occasion to consider the

9problem was Uravic v. F. Jarka Co. , which arose in 1931. Uravic, while affirm-
ing the cases which had liberally applied the Jones Act, extended its reach to
include stevedores who had been injured while temporarily working on board a for-
eign vessel. Again, the decision was correct in that it was obvious that at least
American stevedores' tort claims should not depend on what ship they happened to
be working when they sustained the injury; however, Uravic failed in the sense
that it was unable to produce a logical and economically justifiable standard for
the lower courts to follow.

Until 1948, the appellate courts consistently fo11owed the decisions and
reasoning of Stewart and Uravic, and just as consistently, the dicta of those
courts became more and more divorced from the underlying policy of the Jones
Act. Typical of these cases was Arthur v. Com a nie General Trnasatlanti ue10

which stated that the Jones right was intended to be given to all seamen, regard-
less of nationality, so they would not be forced to bring the action against the

11alien defendent in an alien forum. This case is significant only in that it
indicates how the courts were misconstruing the raison d' etre of the Jones Act,

1=,

Clearly, the purposes of the Act could have been easily accomplished without the
vast overreach that needlessly penalized a great many foreign shipowners who did
not compete with American shipping, and needlessly endangered commercial relations
with many nations. 1sIn 1948, the case of Sonnesen v. Panama Trans ortation heralded the corn-
ing of a second trend in the Jones Act history, one in which the pendulum was to
swing as far in the direction that restricted the application of the Act as the
first trend had gone in expanding it. Sonnesen involved a Danish seaman injured
on a Panamanian flag vessel while on the high seas. This decision held the Jones
Act inapplicable, ostensibly because there was no valid reason to apply it when
neither the plaintiff nor the defendant were American nationals, and the injury
occurred outside of the territorial jurisdiction of the United States. However,
the court chose to disregard the fact that the corporate defendant, though tech-
nically a Panamanian corporation, was a wholly owned subsidiary of Standard Oil
of New Jersey. This conflicted with the well established rule ennunicated by Ger-
radin v. United Fruit Co. in 1932, and it followed consistently thereafter,2 4

that when the foreign flag vessel was owned and operated ultimately by an American
corporation, Jones Act jurisdiction would not be barred by reason of the foreign
flag. The reasoning of the court is slightly elusive, but generally it seems to
have reflected a post-war sentiment that for economic reasons, world commerce should
not be interfered with by domestic legislation. Basically the courts seem to have
evinced a change of heart regarding application of Jones--that there was a vague
feeling that the statute should not cover cases where direct American interests
were not involved.

The trend toward restrictive application of Jones became more and more
prevalent at the appellate and district court levels, finally resulting in the

lshistoric case of Lauritzen v. Larsen in 1953. The importance of Lauritzen lies

Uravic v. F. Jarka Co., 282U.S.234,75L.Ed.312,51S.Ct.ill,�931!.
Arthur v. Com a nie General Transatlanti ue, 27F.2nd662,  circ.1934!.

" Id. at 664.
Harolds at 310.
Sonnesen v. Panama Trans ortation Co,, 298N.Y.262,82N,E,2nd569,�948!.
Gerradin v. United Fruit Co., 60F.2nd927,  circ.1932!.
Lauritzen v. Larsen, 345U.S.571,97L,Ed,1254,73S.Ct.921, �953!. [hereinafter

cited as Lauritzen v. Larsenf.
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in the fact that, for the first time, the Supreme Court produced a formalized
standard upon which the lower courts could rely, ostensibly making possible a
uniform and clearly ennunciated system of law in which to apply Jones. The
significance of Lauritzen was that the test formulated by the Supreme Court,
though it was as specific as could be reasonably expected, still reflected con-
siderations which focused on secondary characteristics of the case--namely, it
followed the Sonnesen thinking that Jones should be restricted to cases in which
direct American interests were involved.

Lauritzen was a Danish seaman who had signed the articles and contract of
employment in New York. He was injured on a Danish vessel in the port of Havana,
and was provided a remedy for his claim under Danish maritime law. The primary
issue in the case was whether the Act was to be interpreted literally to give any
seaman Jones' rights regardless of what, if any, connections the transaction had
with the United States. The Court held that United States statutes such as the
Jones Act were to be construed to apply ". . . only to areas and transactions in
which American law would be considered operative under prevalent doctrines of

ul E'international law. ' ' This was in accord with Chief Justice Marshall 's opinion,
quoted by the court, that "An Act of Congress ought never to be construed torr~~violate the law of nations if any other possible construction remains." The
Court was obviously focusing on well established international law principles rath-
er than on considerations of Congressional policy or statutory interpretation.
The basic approach the Court took in this area was summarized by Justice Jackson
when he said "Courts. . . have generally deferred to . . . international law of
impressive maturity and universality. It has the force of law. . . from accep-
tance by common consent of civilized communities of rules designed to foster
amicable and workable commercial relations. ' He proceeded to outline seven
factors which comprised the test of whether or not Jones Act jurisdiction would
lie, They were: 1! the place where the wrongful act occurred, 2! the law of
the flag nation, 3! the allegiance or domicile of the plaintiff, 4! the allegiance
of the defendant shipowner, 5! place where the contract of employment was signed,
6! the inaccessability of a foreign forum ta the plaintiff and 7! the law of
the forum state.

19

This kind of standard can obviously be applied in one of two ways. The
court could merely add up factors to be considered, and award the decision to
the party which had the highest figure, thus allotting equal weight to each of the
individual factors. The Court in Lauritzen clearly meant to avoid this type of
mechanical application by its dictum that the most venerable and universal rule
of maritime law relevant to the choice of law issue was that of the law of the
flag. Although the mechanical approach to the Lauritzen test would undoubtedly2p

have led to many disastrous results, the Court, by so emphasizing the importance
of the law of the flag, basically muted the test taken as a whole. It implied
that the law of the flag should prevail except in those cases in which the other
six factors were so heavily weighted in favor of allowing jurisdiction as to de-
mand Jones Act jurisidction. Given the Court's concern which the international
implications of Jones, this is most likely what they intended the result tc be.

Id. at 577.
The Charmin Bets ,2Cranch 118.

ls Lauritzen v. Larsen, at 581-2.
Id, at 584.
Id. at 587.
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This solution tends to emasculate the Act. Under this approach, only American
shipowners, with very few exceptions, would be within the purview of jurisdiction
which, though probably in accord with international principles of law, is anti-
thetical to the Congressional policy underlying Jones.

The lower courts, subsequent to Lauritzen, followed this standard happily.
However, there seemed to be one maverick line of thought which was giving in-
creasing weight to the factor of the place of the wrongful act. In 1958, the
Supreme Court ~uickly disposed of this idea in Romero v. International Terminal

of location of the wrongful act. . . is of limited application to shipboard torts
because of the varieties of legal authority over waters she may navigate. . . The
territorial standard is so unfitted to an enterprise conducted under many terri-
torial rules and under none that it usually is modified by the more constant law
of the flag."

Although the law of the flag had thus been established, the Court in Romero
reaffirmed the doctrine ennunciated by Gerradin v, United Fruit Co. in 1932, and
folLowed consistently thereafter, that the law of the flag was an illusory prin-
ciple when the vessel in question was what has come to be referred to as a flag-
of-convenience vessel, a ship registered in a foreign country that is owned and/
or operated by American citizens. Southern Cross Steamshi Co. v. Fir is quot-
ed tha language of Justice Jackson speaking in Lauritzen:

But it is common knowledge that in recent years a
practice has grown, particularly among American ship-
owners, to avoid stringent shipping laws by seeking
foreign registration eagerly offered by some coun-
tries. Confronted with such operations, our courts
on occasion have pressed beyond the formalities of
more or less nominal registration to enforce against
American shipowners the obligations which our law

24
p lace upon them.

And it proceeded to examine the nature of the corporate defendant before it. The
court concluded that it was ultimately owned by an American corporation, and held
the Jones Act applicable regardless of the fact that the plaintiff was Greek,
that the flag was Greek, and that the tort had occurred outside of United States

26
territorial jurisdiction.

The Lauritzen rationale controlled problems arising under the Jones Act un-
26til the landmark case of Hellenic Lines v. Rhoditis was decided in 1970. The

case involved a Greek seaman who was injured on a Greek freighter in American ter-
ritorial waters. The defendant shipowner was Greek, but had been an American dom-

Romero v. International Terminal eratin Co., 358U.S.354,3L.Ed.368,79S,Ct.
468, �958! .

Id. at 384.
Southern Gross Steamshi Co. v, Fir is. 285F.2nd651,84A.L.R.2nd895, �960!.

hereinafter cited as Southern Cross Steamshi Co. v. Fir is].
Lauritzen v. Larsen at 587,

25 Southern Cross Steamshi Co. v. Fir is at 899.
Hellenic Lines v. Rhoditis, 398U.S.306,26L.Ed.252,90S,Ct,1731, �970!, [here-

inafter cited as Hellenic Lines v. Rhoditis].
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icilary for twenty years. The decision could have been based on the Lauritzen
law of the flag approach, or on a mechanical application of the seven factors
constituting the Lauritzen test, both of which would have denied jurisdiction.
The flag-of-convenience doctrine did not apply here because the defendant was not
an American citizen, Justice Douglas, speaking for the Court, said that although
"We indicated that the law of the flag of the ship may, at times, alone be suf-
ficient . . . The significance of one or more factors must be considered in light
of the national interest served by the assertion of Jones Act jurisdiction.""'
He then quoted approvinglv from the Second Circuit's opinion in Bartholomew v.
Universe Tankshi s Inc. �959!, in which Judge Medina said that the real test
of Jones Act applicability depended on the substantiality of the particular trans-
action's contacts or connections with the United States, and ". . . moreover, each
factor, or contact, or group of facts, must be tested in the 1ight of the under-
lying objective, which is to effectuate the liberal purposes of the Jones Act."

What kind of standard does that represent'? Justice Douglas proceeded to
demonstrate that it was rather a straightforward test by his application of it to
the factual pattern of Rhoditis. He looked past the nominal fact that the defend-
ant shipping concern was a Greek company, and examined the substantiality of' its
competition against American shipping interests. He concluded that regardless of
the nationality of the corporation and its owner, the defendant did in fact carry
on a significant volume of business within the United States, competed directly
with the American Merchant Marine, and, consistent with the dictates of Jones Act
policy considerations, should not be allowed to maintain his substantial cost ad-

3o
vantage vis-a-vis his American competitors.

Thus for the first time the Supreme Court has formulated a standard for
applying the Jones Act to foreign seamen and shipowners which is consistent with
the original economic motivations that led to the passage of the bill in 1920.
Critics of this decision may point out that the economic position of the American
Merchant Marine is so much stronger today than it was in 1920 that the need for
such an application of Jones has been obviated, and that the considerations of
international commercial relations stressed in Lauritzen are much more important
than the promotion of American business interests, which realistically do not
need to be protected any longer. If such is the case then Congress or the Ex-
ecutive should be the one to initiate legislation which would modify or repeal
this portion of the Jones Act, It is also true that Rhoditis did not purport
to overrule Lauritzen, and thus it may well be that the next Supreme Court which
considers the problem may return to the considerations of the earlier opinion.
This paper has emphasized the vicissitudes of the law in areas in which interna-
tional relations is potentially, at least, of paramount concern.

Id. at 308-9.
Bartholomew v. Universe Tankshi s Inc,, 263F.2nd437 �959!,
Id. at 441.
Hellenic Lines v. Rhoditis at 310.
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ACTIONS FOR PERSONAL INJURY AND WRONGFUL DEATH

IN MARITIME SURROUNDINGS

John Morgan

If one takes the time to study the various facets of maritime law, he will
find that it encompasses many different types af people; and it should not take
him lang to discover that probably the most unglamorous position to be in is that
of shipowner-employer, whether the employer be one man operating a small fishing
vessel or a corporation operating a fleet of cargo ships. Any potential ship-
owner-employer anticiaptes injured workers and faulty equipment aboard ship and
within the harbor area itself. However, initially, he probably has no idea how
many different kinds of events can take place for which he will be held account-
able. There are well over a hundred types of accidents for which suits are
brought in maritime surroundings, accidents that occur on and off the ship. Of
course, the injured worker will not always prevail in court, but the shipowner
has to expend time and money defending the action just the same. Thus, while
one wauld expect a decision such as Nelson v. American-West African Line Inc.,*
where it was held that liability will result for an officer's assault, if he in-
tended to further the employer's interest, one might not completely accept the

3holding of Tetterton v. Arctic Tankers Inc,, where the employer was found ta
be negligent in failing to protect a crewman from committing suicide. The Court
said that the ship's master "fell just short of the standard of care required
under all the circumstances," by failing to check Tetterton's personal belongings,
where the master knew that Tettertan was disturbed about something. Actions for
personal injury and wrongful death are brought daily and the two cases just cited
are examples of the types of actions which the shipowner must defend. Shipowners'
Liabilities and maritime workers' rights are found in various federal and state
statutes. This writer will discuss three of the most frequently used statutes--
the Jones Act, the Death on the Hi h Seas Act  hereinafter Death Act!, and the5 6

Lon shoremen's and Harborwarkers' Com ensation Act  hereinafter Harborworkers'
Act!. These statutes are all important devices of maritime law because they
cover all the different types of maritime workers--crewmen, stevedors, and other
classes of harborworkers, and because where an action will not lie under one
statute, it will lie under another, and maybe under two of the statutes concur-

P. Edelman, Maritime In ur and Death 1033-80 �960!.
86 F, 2d 730 �937!.
116 F, 2d 429 �953!.
Id. at 431.

46 U,S.C. section 688.

46 U.S.C. sections 761-767.
7

33 U.S,C. sections 901 et seq.
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rently,
Seamen had rights as far back as 1600 that are still recognized today.

They had the right to look to the shipowner and the ship to provide medical care
when they were sick or injured aboard ship. They were also entitled to expect a
staunch and seaworthy vessel. American crewmen today, however, have substantial
rights that those in the past lacked. There exists the right to collect for in-
juries resulting from the negligence of an owner or an officer, as well as the
right to collect from fellow crew members. In case of death due to negligence,

9the right of recovery belongs to the next of kin, The Jones Act, which became
effective in 1920, was the first successful legislation that gave substantial
effective rights to crew members to recover against the shipowner for negligence.
It states concisely those situations in which a seaman may recover against his

employer: Any seaman who shall suffer personal injury in the
course of his employment may, at his election, main-
tain an action for damages at law, with the right of
trial by jury, and in such action all statutes of the
United States modifying or extending the common law
right or remedy in cases of personal injury to rail-
way employees shall apply; and in case of the death
of any seaman as a result of any such personal in-
jury the personal representative of such seaman may
maintain an action for damages at law with the
right of trial by jury, and in such action all statutes
of the United States conferring or regulating the right
of action for death in the case of railway employees
shall be applicable. Jurisdiction in such actions
shall be under the court of the district in which the
defendant employer resides or in which his principal
office is located.

11

Many cases have arisen under the Jones Act, and numerous important deci-
sions have been handed down by the United States Supreme Court, one of the most12significant of which is Mora ne v, States Marine Lines Inc. Decided on June
15, 197D, ~Mora ne contains a substantial history of Supreme Court decisions which
prefaces the Court's holding that an action does lie under general maritime

13law for death caused by violation of maritime duties. In so holding, the Court
1<

cause of action for wrongful death. Moragne, a longshoreman, was killed while
working on a vessel in navigable waters within the state of Florida. His wife
brought suit on claims of negligence and unseaworthiness of the vessel, In af-
firming the District Court's dismissal, the Appellate Court had relied on the

16Supreme Court's decision in Tun us v. Skov aard, wherein the entire Court agreed

8 Edelman, ~su ra note 1, at 1.
Id.

Id. at 2.
46 U.S.C. section 688.
398 U.S. 375 �970!.
Id. at 409.

119 U.S. 199 �886!.
358 U.S. 588 �959!.
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that where death on state territorial waters is left remediless by general maritime
law and federal statutes, a remedy may be provided under any applicable state law
giving a right of action for death by wrongful act. As Florida Statutes 768.01
�965! then did not encompass unseaworthiness as a basis of liability, the Ap-
pellate Court decided that since there was no "applicable state law" under which
Moragne s wife could bring the action, it must be dismissed, The Supreme Court,I 16

however, in discussing the various statutes that give a cause of action for wrong-
ful death, acknowledged the fact that perhaps because of their decision in Mahnich

17v, Southern S,S. Co., a seaman's right to recover damages for injury caused by
unseaworthiness was an obscure and relatively little used remedy, as the ship-
owner ' s duty was only to use due diligence. There is now an absolute duty to pro-

lli 8vide a s eawor thy ship " no t satisfied by due diligence , " Thus , the Supreme Cour t
concluded i t s op inion with the hopeful observation tha t " in contrast to the t or-

a nd the pr ob 1 ems o f federal - state a c c omod a t i on they occasioned , the re c ogn i-
t ion of a remedy for wrongful de a th und e r general ma r i t ime law can be expected t o
bring more placid wa te rs . "

There are s ome key areas in which a wor k i n g knowl e d ge of what the Jones Ac t
d oe s a nd does no t cove r is necessary in order t o c ompa re it wi th o the r statutes .
Generally , the Jones A c t a 1 1 ows a crew member suffering pe rs ona 1 inj ury in the
course of h i s employment t o s ue in a civil suit at law wi th a jury trial . In-
corporated into the Jones Act is the Federal Ee lo ers' biabilitJ Act of 1908
 FELA!, which, coupled with the Literal language of the Jones Act itself, in-
dicates that the latter is a negligence statute; and it has always been given a
liberal interpretation. ' Indeed, the obligations of a shipowner to his seamen23
are substantially greater than that of an ordinary employer to his employees.24
An interesting case to illustrate this point is Warren v. U. S. Petitioner War-
ren, a messman who went ashore on leave with other crew members, did a little
drinking and a little dancing before falling off an unprotected ledge while try-
ing to get a better view of. the ocean. The Supreme Court, captained by Mr, Jus-
tice Douglas, held that the crewman had a right to subsistence and medical care,
even if the injury occurred while petitioner was on his own personal business and
even though he displayed incompetent behavior. Citing the ~Shi owners' Liabilit
Convention, Mr. Justice Douglas stated that " i!n maritime law it has long been
held that while fault of the seaman will forfeit the right to maintenance and
cure, it must be 'some positively vicious conduct--such as gross negligence or

398 U, S, at 377.

521 U,S. 96 �944!.
398 U,S, at 399.

19 Id. at 408. See also D,L., Nine Admirals at the Helm; A New Cause of Action
for Wron ful Death in Maritime Law--Mora ne v. States Marine Lines Inc., 1970 UTAH
L. REV, 653, and Payne, Admiralt --Wron ful Death Action Under General Maritime
Law, 49 N,C. L, REV. 329 �970-71!.
Ztr Edelman, ~su ra note 1, at 63.

45 U,S,C. sections 51-60.
Jamison v, Encarnacion, 281 U.S. 635 �930!.
Koehler v. Pres ne-Isle Trans. Co., 141 F. 2d 490  cert, den. 1944!.
340 U.S. 523 �951!.
Id. at 525.
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willful disobedience of orders. '" It is important to recall at this point that
only crew members have this right to maintenance and cure under the Jones Act.

2'7

Negligence with respect to a shipowner's obligations may arise in a number
of ways, either from actual or constructive notice that a place is unsafe for
crew members, or from failing to furnish proper equipment after notice has been
received. Where an employer knows or should know of insufficiencies, he will be
held liable where harm might reasonably be anticipated. The test, as applied
in Fer uson v. Moore-McCormack Lines Inc., is now whether "employer negligence
played any part, even the slightest, in producing injury or death." In Ferguson,
the petitioner was serving as a baker on respondent's passenger ship, and was
dishing ice-cream from a large container. Halfway down the container, the ice-
cream became so hard that the scoop with which the petitioner had been furnished
was useless. He attempted to loosen the ice-cream by chipping at it with a sharp
butcher knife. He struck a spot so hard that his hand slipped onto the blade of
the knife, causing the loss of two fingers on his right hand. Quoting the above>0test from Ro ers v. Missouri Pacific R. Co., decided on the same day, Mr, Just-
ice Douglas stated that "fairminded men could conclude that respondent should
have foreseen that petitioner might be tempted to use a knife to perform his task
with dispatch, since no adequate implement was furnished him." Respondent's
negligence need not have been the sole cause of the injury, if it was a substan-

32
tial cause.In a landmark decision in 1958, Kernan v. American Dred in Co., the
Supreme Court allowed a recovery under the Jones Act without requiring proof of
negligence. A seaman died as a result of a violation of Coast Guard regulations
that openflame kerosene lamps not be carried at a height of less than eight feet
from the water surface, The lamp, not more than three feet above tha water, ig-
nited certain vapors lying above an accumulation of petroleum products, causingpetitioner's vessel to catch fire. In a sharply divided decision, the Court al-
lowed recovery although the regulation was for navigational purposes and not toprotect against the occurrence which was claimed to have caused the fire, Mr.
Justice Harlan, writing for the dissent, said the majority based its holding on
a series of FELA cases based on violations of the Safet A liance Act, 45 U.S,C.
sections 1-16, and the Boiler Ins ection Act, 45 U,S,C. sections 22-34, which de-
cisions have created under the FELA an absolute liability without regard to neg-ligence. "From this, the Court concludes that there is no reason not to extend
this absolute liability to cases based on the violation of a statutory duty

u34which are brought under the Jones Act," It is at this point that Justices
Brennan, who authored the majority opinion, and Harlan disagreed sharply. The
case, however, has not been overruled to date.As much ground as the Jones Act covers, there are persons and issues not
covered. Longshoremen are not protected by the Jones Act, The Supreme Court had
held in 1927 that longshoremen were seamen for Jones Act purposes and Congress
responded by passing the Harbor Workers' Act. The Supreme Court has now held in

Id, at 528, citing The Chandos, 6 Sawy. 544, 549-50.
2'7 Edelman, ~su ra note 1, at 7.

Sanford v. Caswell, 200 F, 2d 830, 832 �953!.
352 U.S. at 521, 523 �957!.
352 U.S, 500 �957!.
Id. at 506,Re v. Colonial Navi ation Co., 116 F. 2d 580 �941!.
355 U.S, 426 �958!.
Id. at 443.
G. Gilmore and C. Black, The Law of Admiralt 283 �957!.
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3B
Swanson v. Marra Bros. Inc. that a longshoreman injured on land has no rights
under the Jones Act. The issue is still hotly contested, because it is clear that
to protect themselves against liability through third party damages suits, ship-
owners more and more frequently employ longshoremen directly. As a result of
this device, the employee has only a compensation remedy. To date, there has37

been a uniform denial of suits for damages against the shipowner employer or
3Bagains t the ship in rem by longshoremen employees. Also, a Jones Act case will

not lie against a State as shipowner where the State has not waived its sovereign
immunity. If a State does waive its sovereign immunity, a suit under the Jones
Act will be allowed. In Pett v. Tennessee-Missouri Brid e Comm'n, a ferry
boat employee died in a collision with another boat and his estate sued his employ-
er under the Jones Act. The employer was a bi-state agency, organized by a state
compact approved by Congress. The Court held that there had been a waiver of
state sovereignty by federal interpretation, despite a state view to the contrary;

4pthus, the suit under the Jones Act was allowed.
Actions for false imprisonment and misrepresentation and deceit are also

not allowed under the Jones Act. In a Per Curiam opinion from the Third Circuit,
For ione v. United States, it was held the alleged false arrest and imprison-
ment of a merchant seaman while on shore leave in a foreign port and not on nav-
igable waters were not maritime torts for which proceedings in admiralty could be
maintained against a private owner or operator of the vessel. In still another

43
area of non-coverage, the Supreme Court in Lauritzen v. Larsen held the Jones
Act inapplicable to a Danish seaman who joined the crew of a ship of the Danish
flag, The seaman signed the ship's articles which provided that rights of crew
members would be governed by Danish law and by the employer's contract with the
Danish Seamen's Union, of which the seaman was a member, He was negligently in-
jured aboard the ship, in the course of his employment. He sued the ship's owner
in the federal district court for damages under the Jones Act. In disallowing
the claim, the Supreme Court stated that the seaman's presence in New York was
transitory and created no national interest in, or duty toward him to justify ap-

44plication of the Act. The reasoning behind the decision was that all obliga-
tions of the owner growing out of Danish law had been performed to the seaman in
question, and allowance of an additional remedy under the Jones Act would sharply
conflict with the policy and lett'er of Danish law. Mr. Justice Jackson, writing
for the majority, pointed out that literally, Congress has conferred an American
right of action which requires only that the petitioner be "any seaman who shall
suffer personal injury in the course of his employment." However, Congress en-
acted these statutes with regard to the seasoned body of maritime law stemming
from "experience of American courts accustomed to dealing with admiralty problems
in reconciling our own with foreign interests." " Then, quoting Mr. Chief Justice
Narshall, Justice Jackson said, " A!n act of Congress ought never to be construed
to violate the law of nations if any other possible construction remains."

Ability to maintain an action under the Jones Act rests on the fulfillment

328 U.S. 1�946!.
Kdelman, ~su ra note 1, at 74, 75.
Bennett v. The Mormacteal, 254 F. 2d 138 �958!.
Malone v. State, 3 N.Y, 2d 356 �957!.
359 U.S. 275 �959!.
Id. at 283.

202 F. 2d 249 �953!,
345 U.S. 571 �953!.
Id. at 587.

45Id. at 576-77.
Id. at 578.
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of several requirements, the main one being that the petitioner, or the personfor whom the personal representative is bringing an. action in a wrongful deathcase, be or have been a crew member. The crew member must be attached to a ves-
47sel which is at least partially navigable. He may be covered for injuries

48suffered although adjacent to a vessel, and he does not have to be attached toa vessel in the sense of a standard navigable ship. A jury may reasonably f inda "vessel" to be any floating abject which could be made navigable. This defi-50 51 52nition includes barges and scows, dredges, a pleasurable yacht, and a house-
boat without power.A third requirement is that the suit be one by an employee against the em-ployer. The Jones Act follows the FELA in this respect. The accident must oc-54

55cur in the course of employment. Time of employment for this purpose includes56off-duty occupations, coming on and leaving the ship.' What constitutes courseof duty requires very liberal interpretation, and as the Court in Powers v. N.Y.Central R. Co. recognized, it may be a jury question. One of the mare difficult57requirements to deal with is the one that requires a crewman to have some connec-t.ion with the naviagtion or well-being of the vessel. In Perez v. Marine Trans-~ort l.ines, inc,, the judge, as trier of fact, held t'hat a man sent by s unionto clean the tanks on board ship, was not a crewman for Jones Act purposes. Theworker ate aboard ship but slept ashore. The court stated the test to be "whetherthe claimant is more or less permanently employed aboard the vessel in a capacity5 cgwhich contributes to the accomplishment of her mission." One realizes uponreading that definition the trouble with trying to lay down a hard and fast rulefor testing every claimant as to his status for Jones Act purposes. The julgecould have omitted that particular two dozen or so words and eliminated a lot of6�confusion. The court in Grimes v. Ra mond Concrete Pile Co. was content to saythat whether the claimant is a crew member is a question of fact; and in 1~onIsland R. Co. v. Lowe, it was suggested, though not held, that a person's statusas a crew member may change depending on the type of work he is doing at a partic-ular time. Perhaps 1.owe has the best idea, that of allowing for a flexible defi-nition of "crew member." An attempt to regiment people into categories from whichthere is no escape may mean depriving someone of the only right he has to recover
under a particular statute,In connection with recovery under the Jones Act, it is important to pointout that, as a wrongful death statute, the Act supersedes application of the deathstatutes of the several states. The personal representative does not act for62

the benefit of the seaman's estate, but for the designated survivors who are named

47 Edelmar, ~su ra note 1, at 76.Senko v. LaCrosse Dred in Car ., 352 U.S. 370 �957!,
Gianfala v. Texas Co., 350 U.S. 879 �955!.Wilkes v. Mississi i River Sand & Gravel Co., 202 F. 2d 383 �953!.
Kibadeaux v, Standard Dred ing Co., 81 F. 2d 670 �936!.
The Ark, 17 F. 2d 446 f19267,
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160 F,S, 853 �958!.
Id. at 855.
356 U,S. 252 �958!.
145 F.. 2d 516 �944!.
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in the statute. He is the trustee of the beneficiaries so designated, and if no
beneficiary survives the deceased seaman, the personal representative cannot main.-

63tain an action. There are two kinds of actions which the representative may
pursue. First, he may sue on the wrong to the crewman's personal loss and suffex-
ing before he died. Second, he may sue on the wrong to the beneficiary, in which
case he is confined to their gecuniary loss through the crewman's death, The64

classes are three in number, the first of which includes the surviving widow or
husband and children. If there are no surviving widow or husband and children,
the parents of the deceased constitute the second class. However pecuniary loss
to parents of a deceased adult child must be alleged and proved. Finally, if
there are no survivors of either of the first two classes, the beneficiaries are

the next of kin dependent on the deceased crewman. If another next of kin is more
closely related but not' dependent on the deceased, the dependent next of kin wi11

67
recover.

Although probably the major source of admiralty litigation, the Jones Act
is not the only statute applicable to personal injury and wrongful death actions.
The Death on the Hi h Seas Act  Death Act!, states in section 761:

Whenever the death of a person shall be caused by wrongful
act, neglect, or default occurring on the high seas beyond
a marine league from the shore of any State, or the District
of Columbia, or the Territories or dependencies of the United
States, the personal representative of the decendent may
maintain a suit for damages in the district courts of the
United States, in admiralty, for the exclusive benefit of
the decedents's wife, husband, parent, child, or dependent
relative against the vessel, person or corporation which
would have been liable if death had not ensued. Mar. 30,

1920.
If death is caused by the negligent acts occurring within one league of

6Bshore, the Jones Act applies to the exclusion of the Death Act. The two acts
are not mutually exclusive, however; if an injury occurs beyond one league, there
is a cause of action under the Death Act, the Jones Act, or both concurrently.
The Death Act allows an admiralty court to enforce any foreign death act, but

76
it is doubtful that the Act gives validity to a state act.

There are several important differences between the Death Act and Jones
71

Act. The former allows a suit only in an admiralty court without a jury ; how-
ever, various classes may recover under this Act, whereas the Jones Act is written72
so that a taking by a nearer class of kin excludes more distant classes, The

73
Death Act does not specifically authorize recovery for pain and suffering; it

63 Id
Van Beeck v. Sabine Towin Co., 300 U,S, 342 �937!.
M. Norris, The Law of Maritime Personal In'uries 348 �d ed. 1966!. See also
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covers a situation only where a suit for injuries was begun and death followed.
Therefore, where the statute is verv narrowly construed there is a denial of
survivor ship of the injury action. It is important, however, to keep in mind
the alternative remedy available under the Death Act, because the lists of spe-
cific beneficiaries provided by the FELA and the Death Act are not the same.

With the Jones Act and Death Act in mind, one should next consider the
Lon shoremen's and Harbor Workers' Com ensation Act, in order to complete thestudy of the individuals protected hy the various maritime statutes. Perhaps the
best description of the mechanics of the Act is found in Flowers v. Travelers In-
surance Co. Unlike some State compensation acts the  Act! is

almost self executing. Compensation benefits are
payable and paid, medical care and attention fur-
nished, generally without even the necessity of
filing a formal claim, as such, almost universal-
ly without a formal hearing by the Deputy Commis-
sioner. Only in a few cases does the matter proceed
to a formal hearing and award and even more rare is
the resort to the limited judicial review. The
heart of any such system is the mandatory report of
an injury by an employer within 10 days under Sec,
930  a!, A failure to file subjects the employer
to the sanctions of civil penalties, Sec, 930  e!.
With this the Act moves swiftly to require affirm-
ative acti. on by the employer, If disability persists
for the statutory minimum, payments must be commenced
within 14 days, Sec. 914  d!. Failure to commence
and continue payment of compensation benefits and to
furnish requisite medical aid, care and attention
where no controversion is filed subjects the employer
again to substantial sanctions, Secs. 914  e! and
 f!.The history of the Harbor Workers' Act is volatile and confusing, and it

78begins with Southern Pacific Co, v. Jensen, There a longshoreman was operating
a small electric freight truck while unloading cargo from the ship's hold. Hebacked the truck into the ship and died as a result of a broken neck. His bene-ficiaries sought compensation under the New York State Workmen's Compensation Act,which at the time covered longshore work on waters within the territorial limitsof the state. Jensen's average weekly wage was $19.60; hut the award was only$5.87 a week to his widow and $1.96 a week to each of his two children. TheSupreme Court held that a state statute on workmen's compensation could not be.applied to a maritime worker injured on navigable waters. The decision broughta great deal of criticism, and after Jensen, Congress decided to legislate in themaritime worker compensation field. Congress amended the "saving to suitors"clause of the Judiciary Act of 1789 several times. One such amendment read "toclaimants the rights and remedies under workmen's compensation law of any state."

But see Tetterton v. Arctic Tankers Inc., 116 F. 2d 429 �953!.
46 U.S.C. section 765.Decker v. Moore-McCormack Lines Inc,, 91 F,S. 560 �950!.Compare FELA section 51 and 46 U,S.C, section 761. See also Four Sisters, 75
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The Supreme Court declared it unconstitutional, saying that the use of state
statutes to compensate maritime workers interfered with the proper uniformity of

80maritime law. Congress then amended the Judiciary Act again, this time to
read "and to claimants for compensation For injuries to or death of persons other
than the masters or members of the crew of a vessel their rights and remedies
under workmen's compensation law of any State," The Supreme Court also struck

82down this amendment, but Congress finally came up with a solution in 1927 with
the passage of the Harbor Workers ' Act, which provides for the payment of com-
pensation benefits for disability or death of an employee coming under it, if
the disability or death results from injury occurring on navigable waters of the
United States. Dry dock is included in the term "navigable waters." Payment is
predicated on recovery through workmen's compensation proceedings not otherwise
being validly provided by state law.

88

There are several exceptions to coverage under the Act. A master or mem-
ber of a crew of any vessel may not bring an action under the Act. This excep-
tion eliminates everyone with a Jones Act remedy for recovery of personal injury
or death and their remedy for maintenance and cure. Also not covered is anyone
engayed by a master to load or unload or repair any small vessel under 18 tons
net, and an officer or employer of the United States or any agency thereof or

86of any state or foreign government or any political subdivision thereof. Final-
ly, there will be no compensation if the injury is occasioned solely by the. in-
toxication of the employee or by the willful intention of the employee to injure

86
or kill himself or another.

Ordinarily, determination of status does not present a problem. The really
difficult question here is whether or not a stevedore, who usually lives at home,
but who comes aboard a craft to work, is a crewmember so as to be outside the

87
Harbor Workers' Act. In South Chica o Coal 6 Dock Co. v. Bassett, the Supreme
Court stated that Congress, in adopting "a master or member of a crew" in the ex-
ceptions, intended to leave entitled to compensation all the various kinds of
longshoremen and harbor workers who were performing labor on a vessel and to whom
the state statutes were inapplicable. Thus "crew" is not a completely inflexible

88
term; it should be read in light of the end to be attained by the statute.

Under the Harbor Workers' Act, the employer is liable for payments arising
out of injury or death of an employee and For the cost of necessary medical care.
If the employer is a subcontractor, the primary contractor is liable for pay-

89ments unless they are secured by the subcontractor. The theory behind this
section is that the industry is better fitted to sustain the loss than the em-90 =1ployee. Compensation is payable without regard to fault as a cause of injury.
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Justice Holmes, for the philosophy of shifting the financial burden. arising from
industrial accidents from injured worker to, eventually, the consumer.
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The injured worker is guaranteed a minimum recovery despite any finding o f fault
92on his part. It is important to remember, however, that section 903  b! sets

out instances of misconduct for which the statute disallows compensation. 3urns
93

There a longshoreman was killed by a falling sling load of coal. He had previous-
ly been told by the ship's mate to let the sling load remain on the pier, that it
would later be brought aboard by the ship's crew. The longshoreman disregarded
the mate, and while the load was being hoisted, it fell, killing the worker, Al-
though the argument of willful disobedience was made, the Deputy Commissioner said
that the disobedience was minor in nature and that the longshoreman was killedperforming duties within the scope of his employment. This decision was upheld
on the ground that there was no evidence of willful intention to kill himself,
As a final point with respect to the Harbor Workers' Act, it should be pointed
out that the burden of proof is on the party controverting the claim to show
that, in the section 903  b! exceptions to recovery, intoxication or willful in-
tention was the sole cause of the injury. That. the employee was intoxicated atcl 9
the time of the injury will not preclude an award of compensation.Always important in a discussion of federal statutes is a considerat ion of
applicable state statutes. Every state in the United States now has a death

9Rstatute that gives a remedy for wrongful death..Iost of the state statutes are
patterned af ter Lord Campbell' s Act, which was passed in England in 1746, t o cor-97rect the common law rule that there was no action for wrongful death." LordCampbell's Act created a cause of action in favor of the personal representative
of the deceased for the benefit of certain designated persons or class of persons
for the loss sustained by them through the wrongful death. The statute does not
transfer the original right of recovery for the tort to the personal representa-tive, but allows him to recover in his own right for the benefit of the designated
survivors or the estate.In some states, the remedy is in the form of "survival acts," that is, a
theory of preserving a cause of action vested in the decedent at the time of in-Jury and enlarging it to include damages resulting from death, The difference
between a cause of action under a survival act and one under a death act is that
where death is instantaneous or virtually so, there can be no action under a
survival act since the deceased had no time to suffer appreciable damage. Thus,
no cause of action vested in him. It is notable that while a right of recovery
for wrongful death was denied under general maritime law, state wrongful death
statutes granting recovery where injuries resulting in death have taken place onnavigable waters have been. used by admiralty courts and upheld as statutes imple-

99
menting the maritime law.If there is a wrongful death on navigable water within the territorial
limits of a state, and that state's death statute is relied on for recovery,
there are always two questions which must be answered. First, does state orfederal substantive law apply? Second, can a state death statute be applied where

Davis v. U.S. Lines Co,, 253 F. 2d 262 �958!.
175 F. 2d 473 �949!.
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the death was proximately caused by vessel unseaworthiness? Jf the state
stantive law is made applicable, the contributory negligence of the decedent may
bar recovery, if the state law does not recognize comparative negligence, A long
line of cases has held that while jurisdiction in admiralty exists with the aid
of a state death statute, the right to maintain suit under that statute can be
enforced in admiralty only in accordance with the substantive law of that state.
The test, as set forth in Curtis v. A. Garcia Cia, is whether the right of
recovery is one rooted in general maritime law or one rooted in state law. When
the origin of the right has been determined, the court, federal or state, must
apply the law of that jurisdiction in which the right originated. When the state
wrongful death is relied on for recovery, the plaintiff undertakes the enforce-
ment of a right which is neither rooted in maritime or common law, but is wholly

10S
state created.

The history of the maritime worker's rights for personal injury and wrong-
ful death goes hach at least as far as 1686 and The N~arrishur decision. Since
that time, innumerable actions have been brought for hundreds of types of acci-
dents, and even today there remains an infinite number of possible claims under
existing federal and state statutes. To trace the development of personal in-
jury and wrongful death rights is not an easy task because the various statutes
themselves have often given rise to such complex and conflicting interpretations
that judicial reasoning has often been less than clear. Nevertheless, 86 years
of Congressional enactment and judicial interpretation  or misinterpretation!
have made the history of maritime law one of the most interesting, and perhaps
one of the least predictable, areas to study.

100 Norris, ~su ra note 65, at 556.
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